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OPINION, &c.



Samuel A. Worcester, Plaintiff in Error,

vs.

The State of Georgia.

A writ of error was issued from the Supreme Court of the United States, directed to "the honorable the Judges of the Superior Court for the County of Gwinnett, in the State of Georgia," commanding them to "send to the said Supreme Court of the United States, the record and proceedings in the said Superior Court of the County of Gwinnett, between the State of Georgia, Plaintiff, and Samuel A. Worcester, Defendant, on an indictment in that Court."

This writ of error was returnable on the second Monday of January, 1832, and was attested by the Honorable Henry Baldwin, one of the Associate Justices of the Supreme Court of the United States.

A citation was issued, directed to "the State of Georgia," dated October 27, 1831, and signed by the Honorable Henry Baldwin, by which the said State was cited to show cause why the error in the judgment against Samuel A. Worcester, in the writ of error mentioned, if there was any error, should not be arrested, and why speedy justice should not be done to the parties in that behalf.

The citation was served on his Excellency Wilson Lumpkin, Governor of the State of Georgia, on the 24th November, 1831, and on Charles J. Jenkins, Esq. Attorney General of the said State, on the 22d November, 1831.

The writ of error was returned to the Supreme Court of the United States, with the record of the proceedings in the Court for the County of Gwinnett annexed thereto, and with the following certificate, under the seal of the Court:

 

Georgia, Gwinnett County, ss.

I, John G. Park, Clerk of the Superior Court for the County of Gwinnett, and State aforesaid, do certify that the annexed and foregoing is a full and complete exemplification of the proceedings and judgment had in said Court, against Samuel A. Worcester, one of the Defendants in the case therein mentioned as of record in the said Superior Court.

Given under my hand, and the seal of the Court, this 28th day of November, 1831.

JOHN G. PARK, Clerk.




The following is a copy of the Record:

"Georgia, Gwinnett county:

The grand jurors, sworn, chosen, and selected for the county of Gwinnett, to wit: John S. Wilson, Isaac Gilbert, James Wells, Jr., Benjamin S. Smith, James W. Moore, Robert Craig, John M. Thompson, Hamilton Garmany, Amos Wellborn, William Green, Buckner Harris, William Rakestraw, Jones Douglass, Wiley Brogdon, B. F. Johnson, Wilson Strickland, Richard J. Watts, and John White—

In the name and behalf of the citizens of Georgia, charge and accuse Elizur Butler, Samuel A. Worcester, James Trott, Samuel Mays, Surry Eaton, Austin Copeland, and Edward D. Losure, white persons of said county, with the offence of 'residing within the limits of the Cherokee nation, without a licence:' For that the said Elizur Butler, Samuel A. Worcester, James Trott, Samuel Mays, Surry Eaton, Austin Copeland, and Edward D. Losure, white persons as aforesaid, on the fifteenth day of July, eighteen hundred and thirty one, did reside in that part of the Cherokee nation attached by the laws of said State to the said county, and in the county aforesaid, without a licence or permit from his Excellency the Governor of said State, or from any agent authorized by his Excellency the Governor aforesaid to grant such permit or licence, and without having taken the oath to support and defend the constitution and laws of the State of Georgia, and uprightly to demean themselves as citizens thereof, contrary to the laws of said State, the good order, peace, and dignity, thereof.

TURNER H. TRIPPE, Sol. Gen'l.

JNO. W. A. SANFORD, Pros'r.

September, 1831.

True bill:—John S. Wilson, Foreman.

Witnesses Sworn.—John W. A. Sanford, Charles H. Nelson, Moses Cantrell, William Wood, Jacob R. Brooks, Jno. F. Cox, William Tippins, Hubbard Barker.

GWINNETT SUPERIOR COURT, September Term, 1831.




	
State of Georgia,

vs.

Samuel A. Worcester, Elizur Butler, and others.
	}
	Indictment for a misdemeanor.





And the said Samuel A. Worcester, in his own proper person, comes and says, that this Court ought not to take further cognizance of the action and prosecution aforesaid, because, he says, that, on the 15th day of July, in the year 1831, he was, and still is, a resident in the Cherokee nation; and that the said supposed crime, or crimes, and each of them, were committed, if committed at all, at the town of New Echota, in the said Cherokee nation, out of the jurisdiction of this court, and not in the county Gwinnett, or elsewhere within the jurisdiction of this Court. And this defendant saith, that he is a citizen of the State of Vermont, one of the United States of America, and that he entered the aforesaid Cherokee nation in the capacity of a duly authorized missionary of the American Board of Commissioners for Foreign Missions, under the authority of the President of the United States, and has not since been required by him to leave it: that he was, at the time of his arrest, engaged in preaching the Gospel to the Cherokee Indians, and in translating the sacred Scriptures into their language, with the permission and approval of the said Cherokee nation, and in accordance with the humane policy of the Government of the United States, for the civilization and improvement of the Indians; and that his residence there, for this purpose, is the residence charged in the aforesaid indictment: and this defendant further saith, that this prosecution the State of Georgia ought not to have or maintain, because, he saith, that several treaties have, from time to time, been entered into between the United States and the Cherokee nation of Indians, to wit: at Hopewell, on the 28th day of November, 1785; at Holston, on the 2d day of July, 1791; at Philadelphia, on the 26th day of June, 1794; at Tellico, on the 2d day of October, 1798; at Tellico, on the 24th day of October, 1804; at Tellico, on the 25th day of October, 1805; at Tellico, on the 27th day of October, 1805; at Washington City, on the 7th day of January, 1805; at Washington City, on the 22d day of March, 1816; at the Chickasaw Council House, on the 14th day of September, 1816; at the Cherokee Agency, on the 8th day of July, 1817, and at Washington City, on the 27th day of February, 1819: all which treaties have been duly ratified by the Senate of the United States of America; and, by which treaties, the United States of America acknowledge the said Cherokee nation to be a sovereign nation, authorized to govern themselves, and all persons who have settled within their territory, free from any right of legislative interference by the several States composing the United States of America, in reference to acts done within their own territory; and, by which treaties, the whole of the territory now occupied by the Cherokee nation, on the East of the Mississippi, has been solemnly guarantied to them; all of which treaties are existing treaties at this day, and in full force. By these treaties, and particularly by the treaties of Hopewell and Holston, the aforesaid territory is acknowledged to lie without the jurisdiction of the several States composing the Union of the United States; and, it is thereby specially stipulated, that the citizens of the United States shall not enter the aforesaid territory, even on a visit, without a passport from the governor of a State, or from some one duly authorized thereto, by the President of the United States: all of which will more fully and at large appear, by reference to the aforesaid treaties. And this defendant saith, that the several acts charged in the bill of indictment, were done, or omitted to be done, if at all, within the said territory so recognized as belonging to the said nation, and so, as aforesaid, held by them, under the guaranty of the United States: that, for those acts, the defendant is not amenable to the laws of Georgia, nor to the jurisdiction of the courts of the said State; and that the laws of the State of Georgia, which profess to add the said territory to the several adjacent counties of the said State, and to extend the laws of Georgia over the said territory, and persons inhabiting the same; and, in particular, the act on which this indictment vs. this defendant is grounded, to wit: "An act entitled an act to prevent the exercise of assumed and arbitrary power, by all persons, under pretext of authority from the Cherokee Indians, and their laws, and to prevent white persons from residing within that part of the chartered limits of Georgia, occupied by the Cherokee Indians, and to provide a guard for the protection of the gold mines, and to enforce the laws of the State within the aforesaid territory," are repugnant to the aforesaid treaties; which, according to the constitution of the United States, compose a part of the supreme law of the land; and that these laws of Georgia are, therefore, unconstitutional, void, and of no effect: that the said laws of Georgia are also unconstitutional and void, because they impair the obligation of the various contracts formed by and between the aforesaid Cherokee nation and the said United States of America, as above recited: also, that the said laws of Georgia are unconstitutional and void, because they interfere with, and attempt to regulate and control, the intercourse with the said Cherokee nation, which, by the said constitution, belongs exclusively to the Congress of the United States; and because the said laws are repugnant to the statute of the United States, passed on the —— day of March, 1802, entitled "An act to regulate trade and intercourse with the Indian tribes, and to preserve peace on the frontiers:" and that, therefore, this Court has no jurisdiction to cause this defendant to make further or other answer to the said bill of indictment, or further to try and punish this defendant for the said supposed offence or offences alleged in the bill of indictment, or any of them: And, therefore, this defendant prays judgment whether he shall be held bound to answer further to said indictment?

