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Chapter 1

December 16, 2015

 

My name is Scott Phillip Winslow. I live in Thousand Oaks, California, one of the many suburban areas within the Greater Los Angeles area, with my gorgeous wife, Lisa, and two amazing kids. I am a partner in a small law firm called Simmons and Winslow, in a practice that emphasizes employment litigation. My life has been pretty darn good, I must admit. At least until now—when changes in my world will soon come at me like a tsunami.

On Saturday morning, just nine days before Christmas, the chain of events that will change everything begins. I am perilously perched on the same rickety stepladder I had vowed to replace each year, for the past three years. I stand on the top step, which is plainly marked “do not stand,” in an effort to reach the ragged hooks on the eves of our overpriced, suburban home with a string of Christmas lights. I am sweating, even though it is only sixty-five degrees outside, in keeping with my tendency to work too fast and too hard during what should have been a relaxing Saturday morning.

In truth, the kids had been asking me about our Christmas lights, or “Santa's wights,” as Katy calls them with her adorable lisp and in her most serious tone, since Thanksgiving. I am feeling guilty about how long it's taken me to put them up. You should know that Katy is a force of nature. She is five years old, going on thirty-five. She has big blue eyes and blonde, wavy hair that flips just above her shoulders, where she carries the weight of the world. On no topic is Katy without an opinion. She knows how everything should be, and she makes it her business to see things happen as they should.

The end of my decorating procrastination came at the breakfast table just two hours ago, where I have been had so many times by the huckster disguised as my little girl and her “born cool” older brother, Joey, while my wife, Lisa, barely suppresses her laughter.

This morning's destruction of my plans to return to the office began with Katy's emergence for breakfast with the sad expression of a child whose hamster had just died. She sat silently pushing her fork at the pancakes on her plate, but eating nothing. Lisa and I exchanged perplexed gazes and then set about prompting her to share.

Through big, sad blue eyes, after brushing away a solitary tear, Katy confided, “This will be the first year that Santa's not coming on Christmas, that's what.”

“What?” Lisa asked incredulously. “Why would you think that? Santa wouldn't miss us.”

Katy shook her head in wide, slow motions, wholly unconvinced. “Santa's wights,” she said. That lisp kills me. She furrowed her brow. “How is he supposed to land the sleigh?” I could already see my trip to the office becoming less likely.

Sometimes I hate how precocious she is.

“If we don't have a lit runway for the reindeer, there will be no presents on Christmas morning and no one to eat the cookies and drink the milk we leave on the fireplace on Christmas night,” she said, pointing dramatically to the hearth for effect. Then she looked directly at me and said, “Daddy, I know how busy you are being a liar, but we need to have them on the house before The Wizard of Oz comes on Monday, because that's when Christmas really begins.”

Seasons measured in TV events, I thought to myself, wondering what I might do to avoid having her extract the inevitable promise that I put the lights up now. A liar, for those outside our family, is a lawyer. It's both adorable and slanderous, and anyone who hears Katy refer to my profession requests that she do it again and again, grinning at me all the while.

Joey sat back in his chair with an expression that meant he was about to jump in, then said, “Yeah.”

“Yeah?” I asked. “Yeah what?”

“She has a good point,” he urged in his worldly seven-year-old manner.

“She does, huh?” I asked.

“Yeah. You can't dis Santa, then expect him to bring us all the stuff we want.” The jet-black hair that Joey got from no one I know extended in all directions, with a few of the longer strands falling across his forehead into his right eye. His hair would remain a mess until we made him comb it after breakfast. He sat back in his chair, the man with all the answers, and waited while this gem was digested by his parents.

“Dis Santa?” I asked.

“Right,” Joey urged with conviction. “He knows everything, so you can't fool the dude.”

At this piece of wisdom from her big brother, Katy was nodding supportively. She is always impressed by the insights of her older brother. I looked over at Lisa for some support, but she was busy smothering a grin and silently enjoying watching me swim against the tide.

I frowned at Joey. “You can't fool the dude? Who taught you to talk like that?” He shrugged, having no time to waste on silly questions.

I looked from Joey to Katy. “Okay, you guys, we'll get the lights up,” I offered, surrendering to this extemporaneous conspiracy.

Joey nodded with satisfaction, and Katy beamed. “Thank you, Daddy,” she said and blew me a kiss. She reflected for a moment, and then said, “When?”

Once they have you on the ropes, they show no mercy. “This morning,” I said, in total surrender. By the combination of Katy's face, and Joey's logic, I was had. I looked over at Lisa, whose blue eyes were alight with amusement. After ten years of marriage, the last several of which have been characterized by two kids constantly within earshot, we have developed a means of nonverbal communication that would make a porpoise jealous. She also knows that my Achilles heel is virtually anything that means a lot to the kids. I gave her a smile, acknowledging my predicament, while suddenly distracted by how great she looked. Those gorgeous blue eyes that she passed to both kids draw me in every time I look at her. Her blonde, shoulder-length hair and a slightly upturned nose evoke something between elegance and aristocracy, and her easygoing and practical manner helps keep me in check when I get too caught up in a crisis of the moment. Having been snared in a breakfast table trap and seeing no way out, I canceled my plans to go into the office in favor of putting up too many Christmas lights and adding to the energy crisis.

I walked over and whispered to Lisa, “I'm so glad you were having fun instead of bailing me out. You thoroughly enjoyed watching me squirm.”

She put her arms around my neck and gave me a kiss. She smiled wryly and said, “You might also want to build a control tower, so Santa can get the proper landing clearances.”

“I'm glad you're amused,” I said. I started toward the garage, then turned back and added, “I'll deal with you later.”

“Great. I'll put a good ravaging on my calendar,” she said, then turned responsively to Katy's call for help with finding her shoes.

I went out to the garage, thinking that if I got this done fast enough, I could still get into the office for a couple of hours to finish jury instructions and my trial brief for the sexual harassment case set to start in two weeks. I found myself wondering how I would explain the case to Katy when she asked about it, and she would—she always asked about my trials. What I couldn't say was that the middle manager in a large company had spent two years asking his secretary about her sex life and favorite positions, and grabbing and rubbing against her whenever she bent over to file a document. I needed a more G-rated version of those events.

 

Once the work of putting up the lights begins, it proves to be as frustrating as ever. Burned out bulbs, blown fuses, and hooks that readily come off the house are among the highlights. And that has been my morning until right now.

Bernie Jacobs, my good friend and next-door neighbor, suddenly appears at the bottom of the ladder and looks up at me, a smug grin on his face. “Looks like you're working awfully hard at that,” he offers with amusement. “You know, if you'd just convert, you wouldn't have to do all this stuff. I think everyone on this cul-de-sac should be Jewish. You guys and the McFaddens are the only holdouts.”

I frown and say, “Maybe, but it's all I can do to prepare for one big day. If I had as many as you do to worry about, I'd never stay current.”

“Not to worry,” he says, “Katy would make you a chart.”

I can't help but chuckle. He has her pegged. “She would,” I offer, “in twelve colors, with footnotes.” I point to the ground beneath the ladder. “Pass me that hammer,” I ask.

He hands up the hammer. Bernie says, “Don't forget you and Lisa are coming over for drinks and dinner tonight.”

I take the hammer and whack at a protruding nail, immediately bending it and causing it to drop to the ground. “Shit,” I blurt out, staring downward at the grass that had swallowed up the fallen nail.

“Eloquent, counselor,” Bernie muses. “Very articulate.”

“Shut up and go start the barbecue. And get working on the mai tais. We'll be over in about six hours. I plan to be hungry and thirsty.”

“Okay, I'll do it. It'll take that long to get your steak sufficiently well done to have that shoe leather consistency you strive for.” I chuckle and glance down at Bernie.

His expression had become more solemn. “Actually,” he offers, “there's another reason I came over.”

“You want to apologize for four years of bad jokes and insults, right?”

“The thought never occurred to me,” he says, sounding reflective. “Now that it has,” he pauses a moment, then he adds, “no.” He is grinning again.

“What then?” I ask, feeling as impatient as I probably sound.

“A good friend of mine came by this morning. His name is Kevin Walters, and he's got some big problems that are right up your alley.”

I look down at Bernie, and there was no trace of humor in his expression. I climb down the ladder to make conversation easier. “And he needs to talk to me this morning?”

“If you can find the time.” He pauses a moment and then adds, “It's important.”

I nod. “What's the situation?” I ask, inviting a conversation that I had no time to have.

“Kevin is senior vice president with Consolidated Energy, or at least he was. The president of the company called him in and fired him on Thursday.”

“For what reason?” I ask, now thoroughly off task and sucked into the scenario. It was an occupational hazard for an employment lawyer.

“Performance,” is what he was told.

“And he disagrees with that conclusion, I take it?” I think briefly about my full calendar, and then say, “Maybe I can meet with him sometime this week.”

Something caught Bernie's attention. He is looking over my shoulder toward his house. “Here he is now,” Bernie says, gesturing for someone to join us.

My immediate response is an unspoken, Oh shit, at the thought of one more item on the morning's calendar. I turn around and see a tall, slender man of about sixty moving toward us. He wears wire rimmed glasses and has a full head of meticulously combed white hair. There are slight crow's feet at the corner of his eyes, and his features are sharp. He also wears a serious expression.

Walters joins us on the lawn and introduces himself with a deep voice that clearly enunciates, “I'm sorry to trouble you, Mr. Winslow. I know that you're a busy man and that this is your day off.”

“It's okay,” I say, somewhat disingenuously. “You want to come in and talk in my study?”

Walters nods. “Yes, if you're sure this is a good time.”

Bernie says, “I'll leave you two to speak.”

Walters shakes his hand. “Thanks for being a good friend, Bernie.”

Bernie waves him off and turns toward home. “I'll see you and Lisa later,” he calls out to me without looking back.

I nod to the back of him, and then lead Walters inside. I introduce him to Lisa, who greets him with a warm smile and an offer of coffee that he declines. As I lead the way into my study, Lisa asks that we let her know if we need anything.

My walnut desk is angled in the far corner of the room, while two armchairs separated by a small lamp table face the red brick fireplace on the wall closest to the door. Some evenings, when the kids are tucked in, between calls for water, retucking after bathroom trips and the comforting after the occasional nightmare, Lisa and I read by the fire in the warmth of each other's company.

I close the door and gesture to the closest armchair. I grab a yellow legal pad from my desk and sit down in the other chair. “How can I help, Kevin?”

“I don't know if you can, or for that matter if anyone can.” He draws a breath, and then says, “I worked for Consolidated for twenty-seven years. As I'm sure you know, it is a huge international conglomerate. I was senior vice president of administration for the past seven years, reporting directly to the president and CEO, Michael Constantine. Before that, I was a regional vice president for the Central United States. I've been promoted seven times during my career—the whole fast track thing.”

He pauses, and I sense that he was working to suppress emotion. “Anyway, Constantine called me in Thursday, flustered like I have never seen him, and tells me it's not working, and we need to part company. I knew instantly that it was because of my complaints about mine conditions that had gone unremedied, but part of me still couldn't believe it. Mike and I had been close for a lot of years, and I never thought …”

He lets the sentence trail off, and then continues. “I told him that lives were put at risk by some of these conditions, and money can't be the reason not to protect employees. I'll never forget the anger in his eyes. Then he said he didn't know what I was talking about, and the company just needed a … what were his words, yeah, 'a change in its top policy-making team.' I looked into his eyes and saw a flash of anger before he looked away. We sat in an awkward silence for a few minutes, while I tried to put all the pieces together. Then I told him I couldn't believe he could do this after all our years together.”

Walters sits back in his chair and shakes his head as he relives the moment, then says, “He just looked at me and said that Human Resources would contact me to discuss my severance. Then I got up and walked out.”

I am taking copious notes on my yellow pad, and looking up at Walters intermittently as I write. “Did Human Resources contact you?” I ask.

He replies, “Yes. Someone I had never spoken to before gave me a call and sent me the packet. The deal was that they give me a year's salary and medical, then I take early retirement, and I sign a release of any claims against the company.” I could see anger on Walters's face. He pauses a moment, suppresses whatever it was, and speaks calmly. “I was about to take the package and retire, but the sons of bitches called me into a meeting and threatened me.”

“Threatened you how?” I ask, thoroughly engrossed and having forgotten about my time crunch.

“With Alan Larson, one of the in-house lawyers, sitting there, the HR guy tells me that an officer of my rank could be prevented from working for a competitor, or sued for any proprietary information disclosed. I told him that I would disclose nothing proprietary, so he needn't worry.” Walters sits back in his chair and reflects. “He told me that it goes a little deeper than that. That if I were to talk to any more outsiders, that they would construe my actions as disloyal, and act accordingly.”

“What did you say?” I ask, already considering how all of this might play to a jury.

“I said, 'I get it.' Then I took the release they had given me, tore it into pieces, and let it fall to the floor. Sounds a little overly dramatic now, but I was pissed. I told them that they can keep their money, and they could construe my actions any way they liked. Then I said that I would do whatever it takes to see that no one else was hurt by the company's failure to protect them. At that point, I stood up and walked out of the room to complete silence.”

“How long ago was this meeting?” I ask.

“Last Thursday, at two o'clock.”

“Have you spoken to any company representative since then?”

He shakes his head. “No, although I have had five messages on my answering machine, two of which are from Constantine. Each of them assures me that they want me to have my severance and hope I haven't misconstrued what they had said. The bastards.”

I take a moment to catch up on my notes, and then ask, “You said you knew instantly what it was about—when he fired you. What did you mean by that?”

“My complaints about dangerous conditions and violations that were not remedied were also not well-received. My complaints as well as some of the violations had to do with the conditions and safety of the shafts in the mine: inadequate ventilation and inadequate safety equipment. It was an old operation, and engineering inspections had shown rebuilding of the shafts were needed for the past year. The cure would have cost twenty million in engineering and construction costs, and would have shut down operations for at least four weeks, which is about another several million in revenue. So you can see what it would cost the company to comply.”

As Walters draws a breath. I see the lines in his forehead deepen and his color turn ashen. The sincerity and the pain were evident in his face.

He forces himself to continue. “I had ordered correction of these violations, and it wasn't done. When I confronted the manager who failed to do it, he told me that Constantine had ordered him not to proceed with my instructions. I took the matter to Michael, who admitted that my orders had been …” He pauses and his eyes narrow. “I even remember the term he used so dismissively. My orders had been 'set aside' because it was not a good time for the company to spend that much money. I had to swallow my anger to get the words out. I told him that we were risking lives. His response was that the engineers overstated the problem, and we would address it in due course. That was when the chasm between us opened up. I told him I could not accept that resolution; that something needed to be done now, not after a disaster. Michael stared at me silently for the longest time, and then he said that he would handle the matter from that point forward. I just walked out in silence and disbelief, knowing that there was no way back from this for me or him.

“I went to my office, and I called the mining inspector from Easton County, who told me that he had received a letter from the company two weeks ago stating that they were in the process of correcting the violations the county issued. I told him that the company was not correcting these violations, and we continued to operate at full strength. He told me he had been called to an emergency meeting in Richmond, but would be at the mine with a team within forty-eight hours, and that I should say nothing inside the company until then. I agreed. Seventeen hours later, before he and his team got there, we had a collapse at the site, and one worker died, and three were seriously injured.”

“Holy shit,” I say, incredulously.

“It gets worse. I also think that records were manipulated.”

“Why do you think so?”

“Because violations that preexisted the disaster were no longer there. It's like they disappeared from the records.”

“Unbelievable,” I say. “That's the Wheeling collapse I heard about on the news?”

“One and the same,” Walters says. “And you probably also saw reports showing everything was first-rate at that site.”

“Yeah, the company was almost immediately vindicated. I was surprised how quickly.”

“Right. The reporting said this was a great facility, and no violations were found to have caused the explosion. The whole thing was smoke and mirrors, but it was brilliant, and Constantine somehow got it done like that.” Walters snaps his fingers to drive home the point.

I nod, reflect, and then ask, “So did this fellow from Easton County—you don't happen to know his name, do you?”

“I do,” he said. “It's Miller. Carl Miller.”

“Did he ever show up at the real site?”

“One day later. I met with him and told him that the conditions had not been corrected. He told me he was going back to the office to get the lawyers involved. He was angry, and he was talking injunctions and major fines. He shook my hand and left.”

“Did he do it?” I ask, thinking that the fines, or even a report, would help us establish that the site had problems.

Walters pursed his lips and furrowed his brow. “No,” he says, wonder in his voice. “Two days later, when I had heard nothing, I called him. They told me he no longer worked for the county. After I was fired, I spent a couple of days trying to track him, but I just hit a brick wall. No one seems to know where he is.”

I stop writing for the first time in twenty minutes and exercise my cramping hand. “That's an incredible story,” I offer. “Based upon what you've told me, I think you can bring a lawsuit for wrongful termination in violation of whistle-blower statute and wrongful termination in violation of public policy, which protects employees from retaliation for the reporting of conduct by the company that was contrary to law and public policy. If you win, you can recover economic losses, such as salary and benefit losses, and emotional distress damages. If a jury believes that the employer acted maliciously, punitive damages to punish the employer's misconduct for profit.”

Walters regards me for a moment, and then says, “I understand, but I want you to know that this is not about money for me. This company has been my life for over twenty-seven years. I would have been satisfied to walk away, even though I don't think I should have been fired. I'm okay for money, and I'll get by however this suit comes out. I just can't let the company trade lives for money and then cover it up.”

That was the moment when I knew that I would represent Kevin Walters.

He takes off his glasses and rubs his eyes, and then replaces them. He looks at me with concern, and a certain vulnerability that gave him a very human, credible quality. My assessment isn't simply an evaluation of jury potential; I really like the man. “I'm told that you're good at what you do. Will you help me?” he asks, getting to the bottom line.

I momentarily ignore the ultimate question, instead posing one of my own. “What about reports prepared by Carl Miller? Have you attempted to get those?”

He nods, his expression a combination of perplexed and uncomfortable. “I did. The county says that they have no record of what he wrote or the letter I wrote; no notes, nothing.” He was quiet, and then says, “I'm sure that everyone you talk to sees conspiracies around every corner, but I know what this company can do. What Constantine lacks in humanity, he tries to compensate for in IQ points.”

I say, “I think you're a credible guy, and that's important to my assessment of whether I represent someone.” I lean back in my chair, and add, “But, to be frank, my concern is how we prove any of this to a jury, especially in the face of disappearing evidence. If we can't turn up any critical documents, the company will do their best to pass you off as a sour grapes case; fired and looking for revenge.” Walters silently considers this. I add, “Give me twenty-four hours to review and consider, and I'll get back to you.”

“Fair enough,” he says, and we both stand. He adds, “You should also know that they will fight us with everything they've got. And they've got amazing resources.”

I nod. That fact was not disconcerting to me, because this was the story of my life. In representing an employee against a major corporation, it doesn't take long to become fully indoctrinated to large defense firms aiming to paper you to death; staffing a case with a partner, to make the big decisions; a senior associate, to handle most of the work on the case; and a new associate, to spend countless hours in researching obscure questions, preparing interrogatories and requests to produce documents, and whatever else rolls downhill. “I understand,” I say. “I regularly tangle with members of the Fortune 500, and they never make the job easy.”

We walk through the front door and then stop on the driveway to shake hands and say good-bye. “I like you, Scott,” Walters tells me. “You seem like a good guy, and I'd be comfortable having you represent me. I hope you decide that you can take the case. In any event, thanks for taking time from your family to talk to me.”

I had already decided that I would represent him, and I'm still not sure why I didn't tell him then. Instead I smile, extend a hand, and say, “It has been a pleasure to meet you, Kevin. I will call you tomorrow.”

As I watch him walk toward the gray Tesla parked in front of Bernie's house, I evaluate the conversation. I believe what he said, and he seemed like a guy who was screwed over by his decision to do what was right rather than what was profitable or expedient. It was courageous, and I respected it. I take satisfaction in my work as a fighter for the underdog. The image of the little David whose rights have been trampled by the all-powerful Goliath is an image I like to convey to juries, who are often employees who don't like one of their own to be victimized by an entity much more powerful than themselves. And employees bringing an action are underdogs. The big company has all of the information, controls many of the personnel, and often has limitless resources at its disposal.

As I consider Kevin Walters, it occurs to me that he is the real thing. I already know that I want the case, and I will take it on unless Bernie reveals something sinister about the man, or I learn that he is a refugee from a state mental institution, both of which I doubt. As I consider all of this, I have no idea what the decision to represent Kevin Walters is going to do to me and my family life.

After saying good-bye to Kevin Walters, I turn back toward the house to see Katy standing on the lawn, looking up at the few lights so far in place with her hand on her hip. I suppress a giggle as I watch her shaking her head in displeasure. What a ball-buster she is. “Daddy, are you still going to have time to do this before The Wizard of Oz? Maybe I can get you some coffee to help you.”

Apparently, my little girl thinks that caffeine is the only answer to my limited progress. “I'll get it done, sweetie,” I say, reassuringly. “Don't you worry.” I have visions of me outside on the rickety old ladder at midnight. She gives me a wide smile, and the idea of being on that ladder at midnight doesn't seem so bad. Clearly, little girls have way too much influence over their daddies.







Chapter 2

At 5:00 p.m., Lisa and I sit in Bernie and Kathy Jacobs' backyard watching the orange-infused clouds reach across the western sky. The four of us sit in a circle talking while Joe and Katy watch the movie A Christmas Story for the twentieth time. They know this movie so well that they periodically recite dialogue before it is spoken. Katy and Joey are both fascinated by Ralphie's obsession with a Red Ryder BB gun and are amused by his father's obsession with a bizarre lamp in the shape of a woman's leg that he won.

“It's getting cold,” Kathy urges. “Let's go in.”

“You and Lisa go ahead,” Bernie says. “Scott and I will be in as soon as I pull the steaks off the barbecue. As a matter of fact, they may be done now.”

I walk with Bernie to the barbecue as Lisa and Kathy move into the house. He grabs a plate and reaches for the meat with tongs. I frown. “If you aren't going to cook it, at least give it a tan before you pull it.”

Bernie shakes his head. “Not everyone wants beef jerky for dinner. Don't worry, though, I put yours on right after we spoke this morning.”

We laugh as he pulls three steaks off and turned the fourth. “So, how did it go with Kevin Walters?” he asks.

“Good. I like the guy.”

Bernie nods. “Do you think you can help him?”

“I think I'm going to try, although I haven't committed yet.” Bernie continues watching the grill. “How do you know him?” I ask.

“Consolidated Energy acquired Lincoln Energy out of Nebraska last year. One of about ten competitors they gobbled up. I brokered the deal, and Kevin and his team negotiated the acquisition from inside. The deal went on for a few months, and I had a number of meetings with Kevin. Smart guy and a good negotiator. When it was all done, I considered him a friend.”

I nod. “How did you learn that they had fired him?”

“I ran into him at a ball game a couple of days ago and he told me he wasn't with Consolidated anymore. I pried what had happened out of him—couldn't believe it. Then I told him to call Robin Hood of the legal profession.”

“That's me?” I ask.

“Sure. You take money from asshole rich guys and redistribute it to the people they fuck over, right?

“Certainly an eloquent way of putting it,” I say. “But doesn't it sound a little more like Karl Marx? Each according to his need—that kind of socialist philosophy?”

“Maybe, but isn't Robin Hood a socialist for that reason?”

“I don't know, but I have to admit that I like the Robin Hood image.”

“Yeah,” Bernie says. “Me, too. Put it on your business card or something.”

“Right. Maybe with a picture of me in tights?” I add.

“Awesome. I'll pass them out at the next Chamber mixer for you.” Then he adds, “I hope you can do him some good. I really like the guy.”

“He makes a good first impression.”

“Second and third are even better,” Bernie says as he pulled the last steak off the fire. “Well, let's eat while you analyze before all this gets cold.”

Joey and Katy eat hotdogs hurriedly, so they can get back to the Christmas Story movie. Katy's dog was just a bun and a dog. No condiments in sight. Joey's dog was overflowing with ketchup, which could be followed across the plate and onto the table.

“Hey you guys, this is not a race. Take your time and digest a little bit,” I say.

“Dad, we need to get back to the movie,” Katy says, as if this were obvious. I suppress a smile.

“We have the movie recorded. It will wait for you.”

“Yeah, Dad,” Joey says through a mouthful of hotdog. “But it's at a really good part. A kid is about to get his tongue stuck on a pole.”

Lisa smiles. “That is a good part.” Then she adds, “Careful, Joe,” and mops the table in front of him with a napkin to gather the escaping ketchup.

He grunts an okay and takes another bite.

Bernie looks at Lisa and then at me. “I hope you guys are still planning on joining us to celebrate our anniversary next Friday.”

“We are,” Lisa said. “We wouldn't miss it.”

Bernie looks over at Kathy. “I am a lucky man,” he says.

“Even after twelve years?” Kathy asks.

“More than ever.”

“It's getting pretty romantic,” Katy says, looking up from her hotdog.

The room bursts into laughter. “Yes it is, sweetie,” Bernie says. “We'll try to keep that under control.

“Thank you,” Katy says, turning back to her show.

After a moment, Kathy turns to Lisa. “I don't think we ever heard how you guys met.”

Lisa looks over at me and shakes her head. “Scott is such an asshole,” Lisa says, mouthing the expletive silently because of the smaller ears in the area.

Kathy wore a look that was half amusement and half surprise. “What?”

Lisa says, “All right, let me tell you about our first meeting, and you'll see why we almost never happened. Scott and I both went to a party with friends. We saw each other across a large room and smiled at each other. I asked who he was, and I was told his name. I'm also told he is a great guy.”

“Sounds good, so far,” Bernie says.

“Yeah, but then he walked over to me and said, “Hi, how are you?”

I said, “I'm fine. And then he said, get this, 'Do we belong together, or is it just wishful thinking on your part?' ”

Kathy and Bernie laugh hard. “Damn,” Bernie says. He looks at me and says, “You really are an asshole. I'm surprised the two of you ever got off the ground.”

“We almost didn't.” Lisa says. “I groaned and said, 'What a creep.' I was turning to walk away when Scott started to laugh hysterically. I stared at him, a little confused, and then it hit me that this was a bizarre joke. I just looked at him. “I'm sorry, he said. “I just wanted to make an impression. I told him that it was obvious that he didn't care if it was a good one.”

“Don't you love it,” I say. “That's when I knew that I had to get to know this woman.”

“And in spite of that start, she let you?” Kathy asks.

I nod. “Remarkable, isn't it? I had to work hard to overcome that first impression, but within a year she liked me.”

“And most of the time I still do,” Lisa adds.

“See,” I say, “she also takes care of herself pretty damned well.”

Bernie pours more wine, and we talk until we realize it is almost ten o'clock. We pick up our little girl, who had fallen asleep during the second running of the movie, and tell Joe it is time to go home. We hug our friends, and they walk us to the front yard. We thank them, and, as we walk toward home, I find myself contemplating Kevin Walters. I am intrigued and thinking about his case. Oddly, as I think about Kevin's case I have an inexplicable feeling of foreboding.

* * *

Two days later, at 10:00 a.m., I meet with Kevin Walters to discuss my final decision on whether I will take his case. When I take a case, I study what my new client did for a living before being terminated, demoted, harassed, or discriminated against. That way I can sound like I know what I'm talking about when I argue with a defense lawyer about whether my client graced the planet with brilliance never before witnessed in his industry. They, in turn, respond that he or she was a complete idiot, who lasted as long as he or she did only out of unparalleled levels of corporate benevolence. The truth, of course, is usually somewhere between the polar extremities I and my adversaries seek out, but we cannot accept that reality. There is simply no percentage in arguing mediocrity to a jury.

This process of identifying a client's virtues is what I engage in this afternoon, and I'm feeling pretty good about what I see. Kevin Walters sits across the conference room table in my office, waiting patiently while I review a neatly organized file documenting his history with Consolidated Energy that he brought along. He has documents revealing raises, promotions, performance evaluations commendations, policies, and other documents that chronicle over twenty-seven years of employment history, most of it spent climbing to great heights before the fall. I am considering how I will use these documents to prove my client is the good guy in this fight. After about fifteen minutes of silent review, I tear my eyes from the files long enough to look up at Walters and say, “I notice that the evaluations stopped about ten years ago.”

He nods, and then offers, “When you get to vice president, the company stops that paperwork.”

“Because?” I ask.

He raises an eyebrow in a manner that conveys careful consideration of the question, “Because no one has time for that stuff anymore. If you're doing well, you'll know it. If not, you're history.” He has a direct and sincere style that I like and, more importantly, that a jury will like.

I nod, and then reply, “And Consolidated will say that's what happened to Kevin Walters. He wasn't doing well, so he's gone.” I wave several of the performance evaluations in the air for effect. “Can you hear the argument? Walters's performance got progressively worse after these stopped.” I wait for his response.

“I'm not too worried about that,” he says with confidence, then falls silent.

“Enlighten me,” I say.

He smiles. “You do this a lot, don't you?”

“At least,” I reply, returning the grin.

His expression becomes more serious, and he speaks with confidence. “I think they will have a hard time refuting that every year, my performance bonus exceeded that of the other two division vice presidents. I also have several awards and congratulatory memos—more “attaboys” at home. There's a second file and some wall-sized certificates and awards that I didn't bring to this meeting.”

Time for my eyebrows to reach for the sky. “Any of them directly from Constantine?

“Most of them,” he says softly.

“Any during the last five years?” I ask.

“A number of them.”

“Guard them with your life until you get them in here. That may well be what gets us past the bullshit that they will likely offer about your history of plummeting performance.”

“Sure,” Walters says. “I'll have them here tomorrow.”

At that moment my assistant, Donna, knocks on the partially open conference room door, and then sticks her head in the door and announces that Mrs. Walters is here. Donna is thirty-five years old, about five feet five, and has short-length blonde hair and a wry grin. Her large brown eyes are warm and quickly make human connections. She has natural warmth that makes clients love her and opposing attorneys try to steal her after visits to my office for depositions. Fortunately for me, she always turns them down. She has been my paralegal for six years, and she is fiercely loyal.

Walters says, “I'd like my wife to meet you, if you have a few more minutes.”

“Sure,” I tell him. I look to Donna. “Ask her to come back to the conference room, okay?”

“Shall do,” Donna says, and disappears down the hallway toward the front of the office. A few moments later, Donna escorts a woman I am guessing is about sixty into the room. She wears her short, graying hair up and has an elegant way about her. The impressive overall effect is Priscilla Presley meets Helen Mirren.

“Hi, sweetheart,” Walters says, standing. “This is Scott Winslow. Scott, this is my wife, Julia.”

“Mr. Winslow,” she says, and we shake hands.

“Call me Scott, please,” I say. “Won't you have a seat?”

I pull back a chair, and Julia Walters sits, puts her purse on the table, and glances around the room, considering her surroundings. The focus of the room is the conference room table, which seats twelve. The room's accessories include a glass cabinet on the far wall, a granite countertop and cupboards on the other side of the room, and an impressionistic Monet painting of the French countryside. Mrs. Walters takes it all in quickly in a way that suggests that the room is speaking to her and says, “I've never been much for lawsuits.” The comment is delivered with a calm, friendly smile. A single comment that takes in the surroundings and my whole world, but in a way that sounds informative, rather than judgmental.

I am assessing whether to be amused by her dismissive review of my livelihood, and I'm still not sure when I say, “That seems like a healthy perspective. No one wants litigation that isn't necessary.”

Walters interjects, “I was just getting ready to sign a retainer agreement with Scott. I want him to represent me in connection with the wrongful termination lawsuit.”

She nods. “Scott,” she says, focusing her attention on me, “let me tell you where I stand on all this. I don't think that my husband should pursue this case. We have nothing to prove. Kevin has done well, and we will be fine financially.” She pauses and takes her husband's hand. She gives him a smile and adds, “Consolidated's dismissal of my husband was their mistake, and does not reflect negatively on a man who has done great things for them for over twenty-seven years. As much as I'd like to kick Michael Constantine in the balls, I think it is in our best interests to let go of all this.”

The way she speaks in elegant tones of kicking someone in the balls makes me grin widely, and I instantly like her, too. I force a more serious expression onto my face. “I understand,” I say. “I agree that whether to pursue a lawsuit is a serious decision, and as I've told Kevin, if his heart is not entirely in it, he should pass. I would encourage you to take some time to discuss whether you want to do this if you'd like.”

She seems momentarily pleased with this advice.

Walters leans forward and takes his wife's hands in his. “I appreciate all you've said, dear,” he says without hesitation, “but I have not changed my mind about this.” He turns his attention my way, and says, “Julia is correct, we can get by without additional money, but I am not doing this for money. I'm doing it because I care about this company and the way it behaves. One person died and others were injured, because it was financially expedient to keep operating an unsafe facility. Worse yet is the continued possibility of additional injury. Consolidated owes its employees much more, and so do I. If there's any way I can help the families of workers, and help Consolidated atone, I'm not going to sit on the sidelines and enjoy forced retirement.”

I look at Julia Walters. “Do you want more time to discuss this with your husband?”

Walters flashes his wife a look that slowly becomes a knowing smile.

Julia Walters then shakes her head and says, “No, he's ready to go,” in a tone that conveys acceptance, if not agreement. She grins at her husband in reluctant acquiescence, and then turns back to me. “So, if we are going to do this, let's use the legal process to kick these bastards in the balls.”

I explain contingency fees to Walters, who already knows exactly what I'm talking about. He signs retainer forms, and I give him copies and shake hands with my newest client. I think he's a straight shooter, and I like the man. Many times since that day I have relived that meeting, wondering how different the world would have been if we had never signed those papers.

Employment litigation is the business I and my law partner, Bill Simmons, love or hate, depending upon how crazy life is and how many places we have to be, on any given day. Bill and I met in the employment litigation department of Fulbright and Barnes, a monster firm of three hundred lawyers that consumes new lawyers at a frightening rate, sucking the life out of them by having them work twelve to fourteen hours a day, six days a week, and only eight more on the seventh day, it being the day of rest, until they quit or expire.

Bill and I arrived at the firm the same year, and hit it off immediately, with a shared appreciation for our situation. As we saw it, this was a place to learn, and leave behind. The Thirteenth Amendment, while it abolished slavery for most folks, simply didn't seem to apply in large law firms, so we were slaves to be used at will by partners, who had no concern about the fact that we were working a hundred hours a week before receiving their latest assignment. That was the life of the new lawyer at the big firm until used up and burned out. Then the firm simply gets new ones. We spent our time defending the biggest of companies and insurance companies against the claims of employees and former employees who had allegedly been harassed, discriminated against, or in some other fashion thrown under the corporate bus.

The partnership carrot was used to keep associates performing at impossible levels for as long as possible, until they had to come to grips with statistics; only one in seven would have a shot at a partnership, and not until after nine or ten years of what we referred to as shoveling shit against the tide.

After five years at the firm, Bill and I both knew that this was not the life that we wanted and that we had done all the shoveling we wanted to do. We also had a secret that would have been very unpopular if revealed—we had a propensity for the other side, a desire to represent David against the corporate Goliath. We would have been drawn, quartered, and then fired, had we dared to mention that we wanted to represent these employees that were the casualties of our corporate clients.

Bill and I saved money, as our expenses weren't high at the time, and the firm never gave us enough time off to spend the money we made. After five years of involuntary servitude, we announced our departure from the firm to supervising partners, who considered us to be disloyal ingrates who had effectively stolen all the training we had received by not staying until the firm decided otherwise or we expired. The master hates to give the slave his freedom. We were amused by the overreaction, but could have cared less. We had given the firm all the energy we were going to, and we were ready to go.

Bill won the coin toss, so we went into business together as Simmons and Winslow, nine years ago. Ever since, we have been working even harder, but with one big difference—now we work for us, and we are not supporting the big firm, with its million-dollar-a-year partners, and its $500,000 a year retirees. Life looked and felt a whole lot better from day one. It didn't matter that we had to pay the bills or that we didn't know what we would make month to month. We were doing what we really wanted to do, and we would never look back.







Chapter 3

January 4, 2016

 

It's three o'clock in the afternoon, and it's over eighty degrees as I run through the parking lot toward Department 15 of the Superior Court, where I will wait for Judge Roy Carswell to conduct a settlement conference, so that he can eliminate the sexual harassment case I am to start next week from his calendar. Not because he cares about my case, but because he has three trials set the same day and wants to eliminate all of them and go fishing. Judge Carswell has been on the bench since my ancestors were small children. He was appointed by a governor who hates lawyers, for the purpose of abusing lawyers, and he has never disappointed. The entire bar has railed against Judge Carswell, in an attempt to cause his ouster, but to no avail. He is politically wired in and will probably outlast us all.

I walk into the courtroom and check in with the clerk, a dark-haired woman in her thirties, who shows me a half-smile and a dimple. She has an unruffled air, as she tells me that the judge will be with us soon. “Soon” is a legal term meaning when Carswell is ready, whether ten minutes or two hours has passed. I see my opposing counsel sitting in the courtroom with a young man that I have never seen before, who looks like he doesn't quite fit the suit he wears. This would be the insurance adjuster I have never seen before. I give Doug Ferguson, my opposing counsel, a nod, which he returns almost imperceptibly, and then I walk out into the hall to look for my client. She is walking toward me. Linda Darnell is a very attractive woman in her early thirties. We met in my office last week to prepare for this conference and discuss our settlement position. Now she is waving vigorously, and has something important to say. Her excitement will have to do with the settlement dollars we discussed. Either she wants more money to sufficiently compensate for the injury inflicted, or she wants to accept less, and be done with it. In this case, I'm betting that it's the latter, because Linda has been stressed out by the litigation process, and does not want any contact with the harasser, who causes her nightmares. It doesn't take long to get confirmation that my guess is correct.

“Scott, how are you?” she asks, extending a hand.

I shake the hand. “I'm good, Linda. How are you feeling?”

“Well,” she says hesitantly, “I've been better.”

“What is it?” I ask, having a pretty good idea what comes next.

“Stressed,” she says, glancing at the floor. She looks back at me. “I really want to get this over with—I mean the case,” she offers, softly. I wait, sensing more is coming, and I don't have to wait long. “If we can settle it today, I'd be willing to take less than we talked about. If it's okay with you.”

I smile and nod acknowledgment. She's a nice lady and appropriately nervous in this environment. “I understand. Let's see what kind of a settlement we can persuade these guys to put on the table. At the end of the day, I'll be with you whatever you choose to do.”

She smiles softly and takes a breath. Like all whose lives are about to be evaluated and judged by strangers, whether judge or jury, she carries a substantial weight on her shoulders.

I check my watch. “We better get back in the courtroom,” I say, and we start moving back down the hallway. We walk into the courtroom and sit down. There are pads and pencils in the jury box, from which I conclude that Judge Carswell is presently in trial, and has given the jury the afternoon off while he harasses others with the misfortune to have been assigned to his courtroom.

There is an annoying buzzing noise, and the clerk picks up her telephone. She mumbles and then nods in our direction. She cradles the phone. “The judge will see counsel in Darnell v. Kingston Brokerage Services now,” she announces, then returns her attention to the documents on her desk.

I stand and walk toward the judge's chambers, where I am joined by Doug Ferguson and the young suit. Being closest to the door, I knock. “Come in, counsel,” the gravel-like voice of Carswell bellows, uninvitingly.

We walk in, and the judge gestures to the two chairs in front of his desk. I take the first and let Doug figure out where to put his insurance adjuster, who happily keeps his distance from Carswell by taking a seat on a black leather couch behind us.

“Afternoon, Your Honor,” I offer, extending a hand. “Scott Winslow for Ms. Darnell.”

“Yes,” he says, quickly shaking my hand and then looking over at my opponent. “You must be Mr. Ferguson.”

“Yes, sir,” Ferguson says, and the judge shakes his hand. “Pleasure to see you, Your Honor,” Ferguson says with a wide smile. It's convincing—almost as if he means it.

Carswell says, “Right,” in a way that suggests he doesn't believe it for a minute. I don't either. No one could be glad to see Carswell. “Who do we have here?” he asks, having collected a business card from the clerk, and already well aware of the answer.

“This is Derrick Olson from Underwriters' Insurance, Your Honor,” Ferguson offers. Olson offers a hand. “Hello, Your Honor,” he says nervously. The judge takes and shakes the hand. “Hello, Mr. Olson,” Carswell says, then leans back in his chair. He pauses, and then says, “I've read the briefs. What else do you want to tell me?”

He looks at me. “I believe that we've laid out the chronology of the conduct in our brief, Your Honor. In summary, the harassment was undertaken by a supervisor, continued for almost two years, and involved both verbal harassment and repeated groping and physical touching.”

Ferguson is wide-eyed, and looks offended. “Your Honor, we dispute almost all of the alleged conduct.”

“Of course you do,” Carswell says, rolling his eyes. “I don't think I've ever seen a harassment case when the defense didn't deny most or all of it.” At this point I'm amused.

Carswell interlocks his hands and says, “All right, Mr. Ferguson, let me speak to Mr. Windsor for a moment.”

This is probably not a good sign. He wants to pound on me first, which likely means that he wants to talk me down from my settlement demand before he works on getting money from the defense. This suits Ferguson fine, and he almost runs from the room followed closely by the young suit. They close the door behind them.

Carswell leans closer and grins. “So, Mr. Winslow, what do you really want?”

“Well, Your Honor,” I say with a practiced thoughtful look, “two more associates and two weeks in the Bahamas would be great. Can you help me?” I smile at my humor, but Carswell does not look amused. A not so good sign, but I've been doing this too long to care—except for the fact that he will be my trial judge in this case. There is complete silence, so I attempt to get us back on track. “We have some flexibility in the demand, Your Honor, but I believe that this case is worth every nickel of the two hundred thousand we're asking.”

I lean back and wait a moment. Now he starts to smile. “You know, Mr. Winslow, I've been in the business world a long time. In the real world, sometimes people have to put up with a little playful behavior once in a while. He glances down at the paper on his desk and says, 'There's just not too much that is worthy of big numbers here.' ”

I'm considering my response, so I can leave out the things that will most surely piss him off. “This is not just a verbal harassment case, Your Honor. This guy was grabbing Ms. Darnell's breasts and buttocks, and promising her good reviews if she would put out. I wouldn't want to work with that going on, and I don't think that anyone on the jury would either.”

Carswell waves me off and says, “I'm not suggesting your case isn't worth something. I just think you're way over the top here.” He leans toward me, as if about to share a secret. “You know, if I can get you forty thousand on this case, I really think you ought to take it and run.”

Take it and run; like a thief in the night, I'm trying to find a tactful way of responding, but every possibility eludes me, so I say what I am thinking. “I think that if I took it and ran, I would have to stop at the pay phones outside and call my malpractice carrier.” His eyes open wide. Maybe I could have been more tactful.

Now that I've told him his assessment of my case is malpractice, he's pissed, and it shows on his face. “All right, Mr. Winslow. I try to do what I can to keep cases that should settle off my trial calendar, but if the parties won't be reasonable, there's nothing more I can do.” This confirms his old school approach and his lack of any real mediation skill.

He shakes his head. “Send Mr. Ferguson in here for a few minutes.”

“Very well, Your Honor,” I say, heading for the door. Now I know that Carswell is not going to put any real pressure on Ferguson to settle; we may as well pack our briefcases and head out.

Back in the courtroom, I tell Ferguson it's his turn and grab a seat. My worst fears realized, within five minutes Ferguson enters the courtroom. He is grinning widely as he walks over to where I am sitting.

“My turn?” I ask, not acknowledging his contentment.

“Not yet,” he says, now beaming. “Wise old Judge Carswell thinks that I ought to pay forty thousand. He says that if I can get it, he'll apply some pressure on you to take it. I just have to make a call and get that authority.”

“Save your quarter,” I say.

“Oh?” Ferguson says, feigning surprise.

“You asshole,” I say, only somewhat playfully. We both know that you have that authority already, and we both know that we're not going to take forty thousand.” Ferguson silently shrugged, obviously enjoying himself.

“Okay,” I say, “call the office and say hello to your secretary, like you guys always do, then tell Carswell you used all your powers of persuasion to get the authority he recommended. I'll decline, and we can get back to our offices.”

Ferguson shook his head. “Maybe you should listen to the learned judge's valuation and settle this frivolous case.”

“You're a joy, Doug. I think I'll do whatever a jury says, instead; twelve of my client's peers, who have been waiting all of their lives to rectify social abuses.”

Ferguson gives me a thoughtful expression, then a raised eyebrow. I sense a gem coming. “You know, Scott, there are a lot of conservative juries out there these days. You may get a cross section of retirees and human resources managers; not exactly your client's peers.”

I reflect on this philosophical offering and then nod. “I don't know about that. I'll pick a jury from the folks walking around Costco anytime. There are a lot of people, much like Ms. Darnell, who just want the right to work without being harassed.”

He stops smiling. “Let me level with you,” Ferguson says. Now I know there's a barge of bullshit coming my way, so I wait silently.

He gives me a look that says he shouldn't be telling me this. “I think I can get you fifty thousand to settle this, if we do it today, before we spend any more money on trial preparation.”

“I appreciate your sharing something so intimate, but all your sincerity notwithstanding, fifty isn't going to get it done.” I give him a friendly smile. “Now I've saved you two quarters, so you can buy me a cup of coffee on the way out.”

I see from his face that he is not amused. “Well, at least I tried,” he offers, and then turns to go, either feeling or feigning offense at my failure to heed his heartfelt advice.

Carswell brings us back into his chambers, but this time does not offer us a seat. He stares silently for a time, and then looks from me to Ferguson. “This case should settle, and I don't like my calendar cluttered with cases that should have settled.”

I recognize this line from prior visits. Apparently all my cases should settle, whether we can settle them or not.

“I want you to keep working on it,” Carswell says, “and I want a call saying that this case has settled by the end of the week.”

Good luck with that, I'm thinking.

“I have to tell you,” the judge adds in his best Solomon-like voice, “I think that Mr. Ferguson is being reasonable here, and you need to look at your case again, Mr. Winslow. Your client will be awfully disappointed if there's a defense verdict after you told her to leave $40,000 on the table.”

Yeah, me too, I think to myself. “I appreciate your input, Your Honor, and I assure the court that whatever we decide to do, we will thoroughly evaluate and consider all offers that are made.”

His gazed is fixed on me, eyebrows raised, as he recognizes my bullshit offered in response to his own. “All right, gentlemen,” he says, giving up, “Tell the clerk to send in the next case on your way out. And be sure that all of your trial documents are timely filed per the local rules.”

“Yes, Your Honor,” we both mutter as we exit. We tell the clerk the judge is ready for the next case and walk toward the door of the courtroom.

“Let me know if you get serious about trying to settle this case,” Ferguson says, unable to resist a parting shot.

I was going to leave it alone, but this pisses me off. “I will, Doug, and you be sure to call me if you find any money in the area of what the case is worth.”

He turns and walks down the hall without answering, followed a half-step behind by the young adjuster, who seems new enough at the game to be trying to assess who is full of shit, and who really has it right.

I see where Linda Darnell is waiting to find out what happened. She smiles nervously as I approach her.

“We're done for now,” I say, and I can see the disappointment in her face. “Let's walk out together.” As we walk down the almost deserted hallway, I continue. “They told me that they believe they can get fifty thousand to settle the case if they do it now.” We had previously agreed to accept 150 thousand, but in the silence, I can tell she is weighing this offer against her desire to be done with it all. I give her a little time to work it through.

“You don't recommend that then?”

“I think the case is worth more, but like I said, I support whatever you would like to do. These are always hard decisions, and it's always possible that things could go badly at trial and there could be a defense verdict. I don't think it should happen that way, but there are no guarantees.”

“I understand,” she says, reflectively. “Let me think on it.”

I nod. “Sure. Give me a call tomorrow and let me know what you're thinking. If you're inclined to settle it, I will try to talk them up a little higher.”

“I will. I'll talk to you tomorrow.” She turns to go, then stops and looks back. “Thank you for everything, Scott. I never would have been able to stand up to them without you.”

“My pleasure,” I respond, as she turns to go, and now I'm smiling. That is the best part of the whole damn job.

* * *

On my way out of the courthouse, I stop in the clerk's office and file the Kevin Walters lawsuit. I check the case documents assigned by the court. The end of the perfect day. The judge assigned to this case will be Roy Carswell—my best buddy.

I return to the office, page through and begin returning a stack of messages from clients and opposing attorneys, and then I work on trial preparation for Darnell until I've had enough. It's ten o'clock when I leave the office, for the second time this week, and it's only Wednesday. This sucks.

When I get home, the full weight of the day catches up with me, and I am exhausted. The house is quiet and dark. I make my way upstairs, stopping at the second door to look in on Katy, who is hanging over the edge of the bed, challenging gravity. She clings tightly to Mr. Zanzibear, a stuffed bear she named for “Zanzibar,” which is tattooed across his right foot. I scoot Katy back into bed, tuck her under the covers and give her a smooch on the cheek. Without opening her eyes, a grin washes across her angelic face, and she says, “Hi, Daddy. I'm glad you're home now.”

My turn to smile. I kiss her forehead and mumble, “Me too, sweetheart,” but she is already asleep. It's amazing how kids can do that. If I wake up in the middle of the night, I could be up for an hour, or for the duration of the night. I grin and walk out, slowly pulling the door almost, but not quite, closed, just the way Katy likes it.

A few steps farther down the hall, I open the door marked “Keep Out,” and go inside to check on Joey. He is on his back, mouth wide open, snoring loudly. I turn him on his side, and the snoring stops. “Hi, Buddy,” I say, looking at the unconscious face. There is no reply. I am not surprised, because Joey sleeps through anything. I could take his bed away and he'd never know it. I give him a kiss, and then I just stand and watch him for a minute. It's amazing how quiet he can be when he's asleep. I turn and walk to the door and leave my little man to his dreams of kings, castles, and pitcher's mounds.







Chapter 4

January 12, 2016

 

Linda Darnell is still not sure whether she wants to accept the $50,000 settlement, especially with me recommending against it, so we hold out and prepare for trial. Five days before our scheduled trial date, the attorneys for both sides are required to appear for the Trial Readiness Conference. This is the date that the parties announce whether they are ready to proceed or are urging some good cause for a continuance of the trial date. It is also an opportunity for the judge to tell counsel that the matter will be continued because of the court's congested calendar, priority given to some older and dustier case, or just to further harass counsel.

This particular conference, as I will soon learn, is strictly for the purpose of harassing counsel, and Judge Carswell is in rare form. He leans back in his chair and purses his lips, signaling his readiness to impart some judicial wisdom. Doug Ferguson and I occupy the two visitor chairs on the other side of his wide walnut desk and wait for Carswell to complete his contemplation and then break the silence. When he speaks, we have no idea whether it would be about the file on his desk, our case, or the Lakers' latest standings. Carswell leans forward and nods, having come to terms with himself.

“Mr. Winslow and Mr. Ferguson, I don't believe that you have taken my instructions seriously enough.” He sits back and waits for us to consider this, as if he has spoken a complete thought.

“Excuse me, Your Honor?” I reply.

“I asked the two of you to do the work it would take to settle this case. I don't know if the problem is someone's ego, or if you're not working hard enough, but I am not satisfied. So here is what we will do about it.” He paused, apparently to allow us to contemplate our mutual shortcomings. “Starting now you will both be here for trial, with your respective clients, every day, all day long, until one of two things happen: either we can start trial, or you can settle this case. I suggest you spend each moment productively. Good-bye, gentlemen. I have a jury waiting. Talk to you later in the morning.”
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