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			“We must never forget that the record on which we judge these defendants today is the record on which history will judge us tomorrow. To pass these defendants a poisoned chalice is to pot it to our lips as well”.

			Robert H. Jackson,
opening address to the International
Military Tribunal at the Nuremberg Trial
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			Introduction

			There cannot be justice in the absence of a fair trial. Our Western system accepts that justice must be based on respect for human rights and democracy. The right to a fair trial has been long recognised as a fundamental human right, but it cannot be seen as a static concept. It is dynamic, it evolves, and in its development, the European Court of Human Rights has played and still plays a key role. We must also take into account that we do not have a uniform European legal system, which sometimes leads to a loss of mutual reliance between countries. There is sometimes a lack of trust among Member States in each other’s criminal justice systems. Therefore, the assurance of a fair trial in every Member State of the European Union will be crucial in advancing to a closer EU.

			In its beginnings, the EU (formerly the European Economic Community) was based on economic grounds, and there were no provisions related to fundamental rights. Therefore, human rights protection was only guaranteed in the Member States by their constitutional courts and the European Court of Human Rights. The Founding Treaties did not address the protection of human rights in the European Union, but the case-law of the European Court of Justice later developed this protection. However, the European institutions were aware that the European Court of Justice could not provide real protection of human rights on its own. That circumstance led to the promulgation of the Charter of Fundamental Rights of the European Union in the year 2000. The Charter, legally binding after entering into force after the Treaty of Lisbon, brought together all the personal, civil, political, economic, and social rights enjoyed by the people within the European Union. Furthermore, the treaty required the EU to accede to the European Convention on Human Rights. A multilevel system of human-rights protection was undoubtedly configured in the Union.

			The 1999 European Council in Tampere affirmed that the principle of mutual recognition of judgments and other judicial decisions must be the cornerstone of both civil and criminal cooperation. However, this cooperation is sometimes undermined by suspicion among the judiciaries about the legal systems of the other countries, which also results in a detriment of the primacy of the European Union law over national law. This survey studies the right to a fair trial in a broader vision, considering that it is the only way to assess the real situation of the fairness of litigation in the European Union, and examines if there are reasons for the mistrust among the EU Member States. The right to a fair trial is the only way to avoid miscarriages of justice and abuses of power, and it is essential in every democratic system.

			This investigation presents an exhaustive overview of the right to a fair trial in the European Union. It provides an analysis of the current situation and examines if there are any deficiencies. The European system of protection is analysed to give a full picture of issues at stake, taking into consideration the existence of a system of multilevel protection.

			The first chapter introduces the history of the right to a fair trial as well as its development. We find some principles in proceedings in almost every ancient society, but there is no international definition of this right, and it depends on our concept of justice.

			The second chapter exposes the main principles that a fair trial must have according to international standards, and especially in the light of the International Covenant on Civil and Political Rights. The structure used in this point is the same as in the next two parts of the study.

			The third chapter analyses the right to a fair trial in the light of the European Convention on Human Rights and the case-law given by the European Court of Human Rights.

			The fourth chapter provides an overview of the new European Union legislation provided after the Charter of Fundamental Rights and the Treaty of Lisbon.

			The fifth chapter outlines the statistics of violations of the right to a fair trial in criminal proceedings of every Member State of the European Union over the last six years1. It provides a summary of every sentence to obtain findings of the real situation within the European Union borders as a way to find the main risks of violations of the right to a fair trial according to the recent jurisprudence of the European Court of Human Rights.

			The sixth chapter provides concluding remarks.

			1. The Right to a Fair Trial Throughout History

			Trials are the way to prevent injustices, but their “fairness” depends on the concept of justice, with every society having its particular understanding of “fair”. The roots of rights in trials are, with other principles and values, as old as the trial process itself2, and we could not even say when the first trial occurred. It is usually said that Western law began with Greek, Roman, and Hebrew cultures, but it can be supported that long before those civilizations, there were relevant traditions concerning the rule of law such as those derived from the cultural traditions of the ancient Eastern-Iran-Bactria-Indus Valley region3. For this reason, our current legal system is, without a doubt, the result of multiple cultural legacies that have influenced the evolution of justice and the rights in trials. Law is as old as the first organised society, but its origins are “lost in in the mists of prehistory”4. However, we can find elements related to law, justice, and fairness of trials in every great civilization in history.

			For ancient Egyptians, the law was a fundamental part of their lives, and despite the absence of an extant codified law, we know the functioning of the courts in ancient Egypt thanks to the case of Deir el-Medina5. A council formed by two foremen and one scribe ran the community, representing the royal authority. Trials were publicly accessible, with two opposing parties. In theory, everyone was equal in the eyes of the law. Social status did not matter, and both parties were compelled to tell the truth. Judges used to ask open questions, to let suspects prove their innocence, but there was a reversal of the burden of proof. If anyone was accused of a crime, he or she only had one chance to prove his or her innocence, and there was no right of appeal. There were no lawyers, and everybody had to represent himself or herself in court. Thus, there were already some of the rights that nowadays integrate the right of a fair trial such as the publicity of trials, the right to be heard, and to some extent the right to equality before the law, which indicates a more advanced legal system than we usually think. Nevertheless, Egyptians were much more interested in justice than in law. Justice was the measure by which the dead were judged in the balancing scales of Ma’at, truth, and justice, as shown in the Book of the Dead6. There are evident proofs that Egypt’s legal system evolved to a more complex legal system period in the early Ptolemaic period, incorporating elements of the Greek legal system, and even of Roman’ law after near the end of the 3rd century BC7.

			The next fundamental civilization in the evolution of law was Greece. Athens established its first democracy in the late 6th century, but it did not move from a rule- by-majority system to a rule of law system until the 4th century BC8. However, there was no concept of a trial in our modern sense. Athenians’ system of justice, after the time of Solon, was based on a private prosecution system and popular courts. There were processes at the request of citizens, which very informal and without procedural rules, but with the intervention of magistrates, courts, and lawyers. We can even say that there was legal assistance before a court, as it can be seen from the analysis of the procedure in ancient Athens. As a rule, litigants could speak for themselves or they could have one or more people speaking for them, and could even hire a “speechwriter”9. However, these trials were more like dramatic shows than real trials, with litigants and lawyers appearing as adroit actors10.

			The real step occurred with the Roman law and, in particular, with the Lex Duodecim Taubularum -Law of the Twelve Tables- in 451 B.C.11, which constituted a codification of basic principles of justice12 such as the right to be present at hearings13. In the legal system of Rome, there was a prosecutor who could choose to initiate a trial against another citizen. There was no principle of presumption of innocence, and the prosecutor did not need to specify the charges that he would make. Moreover, there was no mechanism for appeal, and the capture and trial execution of people who had committed a crime was a duty for Roman magistrates. However, courts existed to try particular classes of offenses, with advocates who could not receive any fees. Accusations were made by injured parties and their representatives. Leading and junior counsels regularly represented defendants, and every man was entitled to have their cases tried by impartial courts14.

			For its part, the origins of common law are found in the Magna Carta15, which proclaimed that “no freeman shall be imprisoned, or disseized, or outlawed, or exiled, or in any way harmed- nor will we go upon or send upon him-save by the lawful judgment of his peers or by the law of the land16”. The Magna Carta17 was sealed in 1215, however, it is indisputable that it has influenced our modern instruments of the protection of human rights such as the Declaration of the Rights of the Man and the Citizen (DRMC), the Universal Declaration of Human Rights (UDHR) and even the Convention for the Protection of Human Rights and Fundamental Freedoms18 (The Convention). During the 13th century, there were other legal compilations that brought real advances in the protection of defendants’ rights. Specific examples are found in the Liber Augustalis19, according to which there was permission for criminal defendants to be represented by lawyers. In the Fuero de León, it was ensured that justice would be impartial20. In the Siete Partidas21, there was a regulation of the inquisitive legal proceedings, establishing even specific rules such as the possibility of judicial remedy or the means of proofs.

			During the Inquisition’s period, and despite the existence of an inquisitorial system in most of European countries, there were some rights and rules of procedure for defendants. We can find an example of such rights in criminal procedures in the late medieval period of Italy in which, if anyone filed a complaint, the other party would swear to tell the truth of the accusation22. Subsequently, the defendant was cited to an appointed day to make an initial appearance, and he or she had 10 days for the preparation of a defence, or 15 days if the accused lived outside the city. In every case, copies of the accusation were made for defendants.

			And lastly, another historical event that can be mentioned before to our modern society occurred in 1789 during the French Revolution. The France’s National Constituent Assembly adopted the DRMC, which gave new rules in criminal proceedings, such as the presumption of innocence or nulla poena sine lege, being one of the cornerstones of our modern legal system23 . Two years later, the French National Assembly, approved with a particular vision of the implementation of equality before the law, that “all those condemned to death shall have the head cut off”24. The guillotine was a sign of equality because it was considered an aristocratic punishment.

			These examples show that every system had rules and rights following its idea of justice and fairness of trials. In every civilization, there was a need to comply with some rules in the process of rendering justice. There were rights in criminal proceedings that could be considered modern rights in some sense, such as the right to be tried by an impartial court of Roman law or the right to hire a lawyer in the Greek age.

			2. Concept

			There is no international definition of “fair trial”; the meaning depends on our concept of justice. However, in democratic systems, there are some common aspects that every fair trial should guarantee. It is one of the essential elements of the rule of law and every democracy25. It includes principles such as the equality of arms or the right to a public hearing.

			A fair trial is a complex concept and is continuously evolving. The current use of fair trial is related to the notion of regular procedure or procedural fairness26. This proper function of procedural guarantees is one of the main characteristics of Western democracies27. Moreover, there are some fundamental rights common to every democratic system and, in their absence, we would not be able to consider a system to be democratic. Examples of those rights are the right of access to the court; the right to be heard by a competent, independent, and impartial tribunal; the right to a public hearing; the right to be heard within a reasonable time; the right to a counsel; and the right to interpretation28. However, these principles depend on the legal instruments of which a country is party. For example, the European Court of Human Rights (ECtHR) has a copious and evolving case-law of what a fair trial is. What twenty years ago was considered as a fair trial may be probably be regarded as unfair today. Therefore, it is necessary to analyse the concept of justice throughout history to understand the concept’s evolution.

			Aristotle gave us one of the principal outstanding views of justice in Chapter V of the Nicomachean Ethics. The various meanings of just and unjust are as follows: the just man is the lawful and fair man, while the unjust man is a lawless man, in the sense of grasping, and unfair man29. He defined justice as a state of character which makes people disposed to act justly and makes them act justly and wish for what is just, and injustice as a state of character that makes people disposed to act unjustly and wish for what is unjust. A state of character, like a state of health, is always one of two contraries. For Aristotle, while justice could mean either lawfulness or fairness, injustice would be lawlessness and unfairness. He also considered that laws encourage people to behave virtuously. For Aristotle, the meaning of justice exposed in the Nicomachean Ethics is related to the concept of fairness, in the sense of being the mean between two extremes: excess and deficiency, idea that could be reflected in our current legal systems concerning the equality of arms granted to the parties. Both parties of a criminal proceeding should have the same rights and should not enjoy either an excess or a defect of them.

			Aristotle’s conception of fairness as higher justice and an essential element of law differs significantly from the modern vision of equity of Kant’s philosophy, according to which when one appeals to equity, the claims are based on their rights rather than ethical duties of others30. Kant supports that the real function of a court of justice should be the enforcement of legally recognized rights, which should be established by statutory law. A court of equity would be a court that enforced non-existent legal rights, but he recognized two kinds of external laws: natural laws and positive laws. Natural laws are laws of justice, and they would provide the “immutable principles for all positive legislation”31. Kant emphasized the necessity of ensuring individual rights, legal equality, and personal freedom, -an assurance that can only be guaranteed with a fair trial, but in the age of Kant, it was not used this concept in a modern sense.

			In this context, some studies conclude that it was not until the seventeenth century when the term “fair trial” was found for the first time, with the meaning of “free from blemish”32. This free-blemish meaning of the concept remained until the nineteenth century, when the idea switched to the sense of procedural fairness, based on a checklist approach. But it still is a debate nowadays, and Rawls uses the concept of fairness as “free from bias, fraud or injustice33”.

			The use of fair trial as a human right derived from the atrocities experienced in Europe during the first half of the twentieth century. These atrocities led to the necessity after the Second World War of providing citizens with real mechanisms against abuses of their governments. However, on the other hand, there was the difficulty of ensuring human rights in the Nuremberg process. In a famous declaration, Judge Jackson stated at the Nuremberg trial: “We must never forget that the record on which we judge these defendants today is the record on which history will judge us tomorrow”. For obvious reasons, the trial had had less specific procedural requirements in comparison to current standards. It was focused on broader principles of fairness. Defendants had no right against self-incrimination, no right of appeal, there were convictions in absentia, and there was no protection against double jeopardy. Notwithstanding, they had other rights such as the right to an explanation of the charges, the assistance of counsel, to a translation and to cross-examine witnesses called by the prosecution.

			But the Second World War changed our concept of state, and after it, every democratic country should be based on the national constitutions and the law. The United Nations was created following the horrors of war in 1945 to save succeeding generations from “the scourge of war, to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in the equal right of men and women and of nations large and small, and to establish conditions under which justice and respect for the obligations arising from treaties and other sources of international law can be maintained and to promote social progress and better standards of life in more considerable freedom”34. Three years later, the UDHR was adopted by the UN General Assembly (UNGA), proclaiming the right to a fair trial as a human right in its Article 10 and several new rights were established concerning “the right to a fair trial”. After the Second World War, there was no doubt that the right to a fair trial was already considered a fundamental right and crucial to every democracy. In the same line, the Convention adopted in 1950, guaranteed the right to a fair trial in its Article 6.

			The configuration of the right to a fair trial as a human right implies that it is inalienable and inherent to all human beings, being the core of international law and representing fundamental values common to all cultures, and that it must be respected by every country35. For this reason, international criminal law must also respect the rights of those who have committed genocide, war crimes and crimes against humanity. This is sometimes tricky since there is no international procedural law, which has been described as the “Achilles heel of international criminal justice”36. Thus, the International Criminal Court was established to put an end to impunity for the most severe crimes of international concern through effective prosecution, which must be achieved through a fair process.

			Nevertheless, fair trials at the International Criminal Court were not codified until the Rome Statute of 1998, when it was adopted to strengthen their legitimacy and establish the rules to prosecute the most serious international concern crimes but through a transparent and fair trial.

			The right to a fair trial must be respected in every case, even in trials of those who have committed the most shocking crimes. The assurance of a fair trial is the emblem of restorative justice, and it must be respected in all circumstances, not only at domestic, but also at international courts and even at international and non-international armed conflicts. The right to a fair trial is provided for in all four Geneva Conventions and depriving a person of it can even constitute a case of war crime37.

			3. Chapter Commentary

			The right to a fair trial depends on our concept of justice. We do not know the roots of rights in trials, but they are probably, as old as trials themselves. We can find some procedural rules or principles in the administration of justice in every great society of the ancient world, and some of those rules contained elements that they would be included today as part of the right to a fair trial, such as the right to be tried by an impartial court of Roman law and the right to hire a lawyer in the Greek age. However, even before those civilizations, we can find some norms in the rendering of justice; for instance, Egyptian judges would have open questions to let suspects prove their innocence, and in theory, all people were equal in the eyes of the law. This may imply that our rights in proceedings are a consequence of constant evolution over the course of history.

			The right to a fair trial is an evolving concept. It is a dynamic concept, and what we considered as fair years ago would probably be considered as unfair today. Moreover, without an international definition, it is a complex concept that evolves. It was not until the nineteenth century when the concept shifted from a blemish-free meaning to the sense of procedural fairness. After the Second World War, the meaning and importance of the right to a fair trial changed, and, today, it is widely considered as a human right, indivisible and inherent to all human beings. It implies procedural rights and must be respected in every case, even in the trials of those who have committed the most abhorrent crimes. Defendants’ rights strengthen the legitimacy of every legal system and, for that reason, must be applied at every level. No derivation or shortfall of a fair trial can be tolerated, and as Georghios M. Pikis said, assurance of a fair trial is the emblem of restorative justice. It must be secure in all circumstances, and it can even be labelled as the bedrock of human rights38.
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