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 Executive Summary
 This book is an adaptation of the author’s master’s thesis, which was approved by an interinstitutional board of four professors in 2022 and awarded the national recognition of the Anbima Prize for Scholars by the Brazilian Financial and Securities Markets Association.
 This book investigates what drives biased investment advisory and how to legally address it in the context of digital investment platforms and genAI products. The hypothesis of conflict of interests in advisory services results from the fact that, in the securities market, investment advisors offer their services to both brokerage firms and investors, thus, serving two “kings” whose interests may diverge. Based on the guiding concept of individual suitability and on the method of case study of Brazil, where investment advisory grew unprecedentedly and a major regulatory reform took place in 2023, this book provides an answer to the following research questions: what are the potential sources of conflict of interests in investment advisory services and how should the law design legal tools of retail investor protection?
 Based on empirical research of unprecedented sources, chapters II and III of this book conclude that conflict of interests is a multifactorial risk that arises from (i) compensation conditions according to which the advisor’s fee is higher based on specific investment products and/or on the client’s account turnover, (ii) use of attractive goal-oriented standards to shape the advisor’s incentives, (iii) poor transparency of the advisor’s compensation conditions toward the investor, (iv) to a limited extent, burdening fixed costs, and (v) lack of financial education by investors in general, weakening monitoring conditions and favouring adverse selection.
 Although the risk of conflict of interests is not per se illegal and does not mean that advisors effectively engage in biased conduct, it raises investors’ costs of surveillance and chances of harm, reason why the law provides various legal tools of investor protection, in the competition law, regulatory, and private law frameworks. Chapter IV of this book concludes that these legal tools lack a preventive approach and suffer from gaps that limit their deterrent and compensatory purposes.
 Chapter V of this book proposes some improvements to the design of the legal tools of investor protection, consisting of a combination of strategies with different levels of intervention and, to prevent overenforcement, a primary focus on investor empowerment for alignment of interests and prevention of biased advisory. However, chapter VI demonstrates that generative artificial intelligence is transforming conflict of interests into a not exclusively human risk, meaning that the design of legal tools has to also consider how machines “think” and influence investor behaviour.
 Foreword
 In 2015, I went to São Paulo, Brazil, to lecture at Fundação Getúlio Vargas a short-term course to which I was invited. At that opportunity, I had the pleasure to teach to a wide variety of international students, among whom was Daniel Favoretto, who quickly stood out among his peers due to his intelligence, brightness, and ability of critical analysis.
 Since then, I have been accompanying his brilliant academic and professional path, which includes the publishing of relevant academic papers that, along with his significant professional experience, make Daniel a promising jurist at an international level.
 In 2022, Daniel concluded his master’s in law thesis with distinction, under the title “Serving two kings in the securities market: conflict of interests and investor protection in the Brazilian law of investment advisors” (Portuguese version only).
 The thesis led to this book, after Daniel’s translation and adaptation, as well as updates regarding the investment advisory’s fast-paced developments. Given the recognition the thesis received in Brazil, manifested by the Anbima Prize awarded to Daniel’s research project, this book is an opportunity for international audiences to get in contact with Daniel’s work.
 The book shows that investors have legal protection tools against the possibility of biased advisory in Brazil, but these tools suffer from gaps that limit their effectiveness against advisor’s conflict of interests and create blind spots of investor vulnerability.
 In this context, conflict of interests is not an unprecedented issue. It has been long studied in the business law literature as it is underscored in this book. Nevertheless, the recent wave of digital investment platforms widen access to advisory services and, by that, their potential impact to investors. Daniel Favoretto approaches this framework as a multisided market where the advisor serves two kings (the investor and the broker). For this reason, these professionals can serve either as key support to investors or as instruments to occasionally misuse the securities market.
 The book adopts regulatory and private law perspectives along with competition law insights – note, for example, the parts dedicated to analysing market structure and investment platform dominance –, focused mainly on Brazilian law.
 However, the book interests any international reader who looks for a relevant analysis and critical perspective used for investor protection – here, it is worth to read chapters II, III and IV –, due to its universal dimension. Despite focusing on Brazilian law, this book provides pertinent comparisons with European law and, most importantly, serves as an interesting case study under a comparative perspective, as well as providing relevant insights to foreign investors in Brazil.
 At the end, the book presents some recommendations of legal improvement for better investor protection – chapter V –, which can serve as lessons for other jurisdictions worldwide, along with important and fresh reflexions on generative artificial intelligence – chapter VI.
 It will certainly be of interest to any practitioner who works in the securities market and readers interested in the novelties of digital investment platforms and genAI tools.
 This is, once more, an excellent academic work of this young scholar who already holds solid recognition, worth being read carefully and, due to its great quality, legitimately raises our expectations for Daniel Favoretto’s future works.
 Lisbon, 24 April 2023
 Nuno Cunha Rodrigues
 Associate Professor at Law,
 Faculty of the University of Lisbon
 Jean Monnet Chair
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 Introduction
 You worked hard for years throughout your life and, after saving some of your income, you decide to invest, while thinking on your future retirement, next generations and even becoming close to what you once thought yourself as being rich. You realized that earning a living is not as simple as you thought it was when you were at school, so why not try to make at least a small portion of your current money replicate itself in favour of your dreams, your loved ones, and the causes you find worth fighting for in the long term? Regardless of the motive that leads one to make an investment, an investor is an everyday person, hardly the cliché tycoon who seats in an office at the top of Wall Street.
 However, you do not have enough expertise to explore investment products without feeling at least a bit uneasy about putting some of your hardworking savings to market risk. Therefore, you decide to hire the services of an investment advisor. How costly would it be to later discover that your advisor has incentives occasionally conflicting to yours? What mechanisms and legal remedies do you have to prevent conflict and protect yourself from those incentives?
 Attending to various interests, some occasionally conflicting between themselves, is a natural challenge of anyone living in society. Thus, it is reasonable to assert that conflict of interests is a natural human phenomenon. However, on the other hand, impartiality is an intrinsic requirement to the rule of law, which demands unbiased positions from institutions and agents alike in certain situations. The securities market is no different, since it is governed by the law to protect investors from, among other risks, the conflict of interests of market players, which can promote an exploitative effect and induce the market into a crony environment. In other words, conflict of interests is both a human phenomenon and a legal issue.
 This book investigates this phenomenon in investment advisory services. As further detailed, many jurisdictions have in their securities market at least one figure that fulfils the role of investment advisory; for example, in the European Union (“EU”), investment advisory can be performed by the so-called tied agents, while, in Switzerland, client advisors are the equivalent party, as regulated by the Swiss Financial Services Act of 2018 and, in Brazil, investment advisors were traditionally known as “autonomous investment agents” until the recent enactment of Law nº 14.317/2022 by Congress and Regulation nº 178 of February 2023, issued by the Brazilian Securities Commission (Comissão de Valores Mobiliários or “CVM”, for its Portuguese acronym).
 These service providers do more than simply provide specialised advice to investors, whereas their role includes prospecting clients to investment firms (i.e., brokers) and transmitting clients’ orders to the securities market. Investment advisory can, therefore, be understood as a broad concept that encompasses different forms of assistance to investors, although the provision of specialised advice, in the sense of guiding investors in their decisions, is the main focus of this book.
 Conflict of interests in corporations or in financial services has been widely debated, especially in the United States and in European jurisdictions. Despite decades of academic and corporate debate over it, three recent elements brought new shades to this subject, particularly for investment advisory services, namely, globalisation, digitalisation, and generative artificial intelligence (“genAI”).
 Regarding the first element, as economies became growingly interlinked, options of foreign investments grew, as well as cross-border operation of investment advisors. This bigger complexity of the securities market brought new challenges to enforcement agencies in charge of supervising it, given that potential conflict of interests became simply harder to trace. An example is a recent supervisory briefing report issued by the European Securities and Markets Authority – ESMA (2022) (“ESMA report”), where the European agency mentioned that investment firms should avoid and assess whether the tied agents who they appoint have close links with non-EU entities that could “exercise inappropriate influence over the way in which the tied agent carries out the activities on behalf of the firm”.
 The second element – digitalisation – also played a key role in shaping conflict of interests in investment advisory services. Due to the use of digital platforms operated by investment brokers, investing became easier and less costly, allowing a wider reach of investment services, including advisory ones. This implicates an equally wider reach of the conflict-of-interest problem, in case of biased advisory services. Furthermore, clients (i.e., investors) have easier access to information through digital tools, meaning they could be more equipped to identify a conflict of interests.
 Finally, regarding genAI, this type of product became a global trend in the last year or so, and, though not unprecedented, its use to provide services in many market sectors has become a tendency, including advisory services (Finra, 2020). Though still under debate, the fact that genAI produces content equivalent to human creations brings a new question: how can genAI impact the risk of conflict of interests in investment advisory services?
 One can argue that, by replacing humans in at least part of the supply chain of advisory services, genAI can reduce the risk of conflict of interests, which, as mentioned above, is a human phenomenon. On the other hand, one can also argue that the client’s lack of deep expertise about the inputs and algorithm functioning of genAI products may actually make biased advice harder to identify, along with the fact that genAI can replicate biased inputs quicker and in wider scale than humans. Thus, the overall expected effect of genAI is ambiguous.
 In summary, conflict of interests has recently entered a new moment. Whether this is a new era or a new phase of a known era is a theoretical question that this books sets aside. Pragmatically, law enforcers and policy designers need to understand the peculiarities of this moment and continuously verify if the current legal tools of investor protection are sufficient. Hence, this book proposes a case study about investor protection against biased investment advisory based on Brazil, where the investment advisory market experienced an unprecedented growth in the recent years and a major regulatory reform about investment advisors took place in 2023.
 This subject has also been under close attention in the EU. Historically, tied agents were regulated under a 2004 directive (Directive 2004/39/EC), currently known as the “Markets in Financial Instruments Directive I” or “MiFID I”, where the EU granted Member States the option to implement tied agent regimes and allow investment firms to operate with tied agents in their respective jurisdictions[1]. In 2014, MiFID I was revoked by MiFID II (Directive 2014/65/EU), which, differently from the previous legal framework, requires Member States to accept operation of tied agents in their securities markets and, thus, implement a tied agent regulatory regime[2]. Moreover, the ESMA report in 2022 also indicates that tuning the right regulatory approach towards tied agents across the EU is a present European concern.
 Regarding conflict of interests specifically, there is significant awareness on the topic at the EU level. While MiFID II regulates the matter by imposing obligations over the investment firm that uses tied agents to provide its services, the ESMA report sets its supervisory expectations toward Member States about, among other topics, the way firms should assess and address potential conflict of interests when appointing and operating with tied agents in the European common market.
 However, one notes from the ESMA report and the MiFID II that, in the EU level, conflict of interests in investment advisory services is commonly attributed to the investment firm’s or the tied agent’s capital ownership structure or to “other legal or economic relationships (…) so close as to pose a risk of impairing the independent basis of the advice provided”[3]. A third-party entity other than the tied agent, therefore, is considered as the main source of risk of a biased investment advisory service[4]. However, as the case study of Brazil demonstrates, such perspective may be insufficient to provide reasonable investor protection in the EU.
 Given the above, this work provides a case study of investment advisors in the Brazilian securities market[5], particularly on how Brazilian law designs investor protection against conflict of interests in investment advisory services and the gaps that exist in this legal framework. As further discussed, the investment advisor is an intermediary services provider in the securities and financial markets, who performs the role of agent of an investment firm (broker) in distributing investment products to clients[6]. While advisors can perform a relevant role of disseminating financial education to investors in general and enabling safer investments in complex operations, the possibility of conflict of interests can harm the securities market’s stability and welfare.
 The choice to study the legal challenges surrounding this market player from a Brazilian perspective should not be read out of context. Conflict of interests in investment advisory has been a trending topic in Brazil over the last years and served as one of the stepstones for a regulatory reform conducted by the Brazilian Securities Commission in 2023, not long after Brazilian investors said they have been “abandoned” by the regulator in the pursuit of damages for defective intermediary services in the securities market (Racy, 2022).
 Significant debate has taken place in the country about investment advisors, such as the Brazilian Securities Commission’s public hearings to reform the regulatory framework concerning investment advisors[7], the many mergers and acquisitions involving investment advisory firms[8], and the repercussion of critics made by Brazil’s largest private bank toward these service providers[9]. Competition has been intense between digital investment platforms in a race to hire certain investment advisory firms, suggesting that these agents play a key role in a successful business model of investment product distribution[10].
 In addition, the massive rise on the number of investment advisors operating in the Brazilian market, over the last years, serves as another element to suggest the relevance of this topic in that jurisdiction. According to information available in the database of Brazil’s investment advisory’s official licensing entity[11], the number of certified advisors increased from 4.935 in June 2016 to 22.037 in December 2022 – in other words, the number of investment advisors in Brazil basically quadruplicated in a little over five years.
 Among the legal issues concerning Brazilian investment advisors[12], this work focuses on this agent’s risk of conflict of interests. Some argue that the fact that the advisor attends investors and, concurrently, is remunerated by brokerage firms can generate conflict of interests, potentially harming its duty to integrity, good faith, and professional ethics, as provisioned in article 23 of Reg. 178[13].
 For the purposes of this study, as further detailed in chapter III, conflict of interests is a situation in which an agent has incentives that diverge, either partially or completely, with the interests of the person he or she represents or advises – i.e., to whom the agent should subordinate its interests –, deviating the fiduciary relation between both parties[14]. A widely known example of conflict of interests is one that may exist between corporate managers and shareholders: is the manager operating in the best interest of the company and the shareholders that (s)he represents?
 Therefore, when conflict of interests is evoked in this book, it is not being said that advisors necessarily seek to harm their clients, only that they have incentives (embraced or not) to attend to their own interests or to those of third parties in detriment of the investor. This is a key remark, since studying conflict of interests can sometimes lead to the wrong assumption that the agent under study is necessarily ill-intentioned.
 In the case of investment advisors, various situations can configure conflict of interests, including managing the client’s investment account, operating without licensing, manipulating stock prices, among other conducts prohibited by EU law and Brazil’s regulation as well. However, this book focuses on a softer form of conflict of interests, specifically, one in which the dully licensed advisor recommends investment strategies (either buying or selling) that are incompatible with the client’s risk profile (thus, without direct interference into the client’s actions, such as an illegal account management). It is the influence over the investor that counts for this book.
 To identify whether such influence over the investor was undue, this book uses the concept of investor suitability, i.e., the advisor’s duty to recommend an investment product that mostly fits the client’s investment profile. Suitability is something commonly present in legal frameworks of securities regulation, such as the MiFID II in the EU and Directive CVM nº 30/2021 in Brazil[15]. The basic idea is that, given the client’s lack of extensive expertise in investment products, the firm assisting the client must work towards providing the products that are compatible with the client’s profile and interests. To use a simple daily example: if a person asks for a simple low-cost vehicle to a car dealer, suitability would be violated if the car dealer recommends the acquisition of a brand-new cutting-edge sports car. However, the securities market is not as simple as that.
 In practice, many brokerage firms in Brazil use three categories of risk profiling (conservative, moderate and bold) to define their clients’ suitability[16]. Naturally, classifying millions of investors and investment products in only three categories tends to be an excessive simplification of the market, failing to promote an assertive suitability between the investment product and each investor’s individual risk profile. Thus, the conflict of interests that matters to this book is the one that deviates the investor’s individual suitability – i.e., a tailored suitability approach between each product and the client’s individual profile –, which may occur even if the general suitability concepts commonly used by brokerage firms are attended.
 Going back to the car dealer example, an individually suitable product would be one that considers not only whether the car is a simple low-cost vehicle, but also, e.g., the client’s experience in driving automatic or manual transmission vehicles, the level of safety features or car crash risk the client accepts to bear, the client’s interest in environmentally sustainable cars, among other possible characteristics.
 Although the concept of individual suitability that guides this study does not correspond to the technical concept of suitability currently in force in Brazil, it serves as a reasonably objective criterion to identify investor interests and those that may be conflicting with it. When an investor seeks advisory services, he or she legitimately expects to have a tailored service according to his/her individual characteristics. This does not mean that there is one investment product for each investor in the market and that investment advisory is a game of finding the single correct product. However, it does mean that current suitability standards are overly broad for adequate investor protection.
 In summary, based on the guiding concept of individual suitability and on the method of case study of Brazil, this book seeks to provide an answer to the two following questions: what are the potential sources of conflict of interests in investment advisory services and how should the law design legal tools of retail investor protection? Some brief clarifications are worth making about the concepts present in these conducting research questions.
 Firstly, the questions are delimited to the retail segment of the securities market because retail investors tend to be more information-deficient than professional or institutional investors[17] and, thus, are presumably more vulnerable to harm from intermediary service providers, including conflicts of interests in advisory services. Secondly, the “design” of legal tools encompasses not only legislative lawmaking, but, also, policymaking and law enforcement, given that these latter activities also shape tools of investor protection.
 The question of how tools should be designed seeks minimizing “gaps” of investor protection, i.e., situations in which the application of the law is ineffective or insufficient to allow investors to (i) plainly inform him/herself, (ii) promote an alignment of interests with the advisor, and (iii) be repaired from damage occasionally suffered due to conflict of interests. Thus, for the purposes of this study, conflict of interests is not considered adequately addressed by the law if the investor is plainly informed of the risk of conflict of interests in its advisory services, but lacks effective tools to obtain damages and promote alignment of interests.
 To provide an answer to these conducting questions, the research for this book was based on the methods of academic literature review, review of corporate documents, interview of market players and regulators, mapping of State norms, and administrative and judicial case-law research[18].
 To layout the research findings, this book is structured in the following chapters. Chapter II presents the practical challenges faced by the author in gathering information about the Brazilian market, while describing the methodology behind this study, and describes the structure and functioning of the investment product supply chain and the investment advisory market, revealing the challenges of regulating it. A work’s methodology reveals a lot about the path taken along the research and the criteria used to analyse the object of study. Therefore, far beyond a mere technical description, chapter II reveals the challenges to investigate the Brazilian investment advisory market and how open it is for outsiders.
 Chapter III presents whether the usual hiring conditions of investment advisors in Brazil have the potential to generate conflict of interests. This chapter was divided in three sections.
 The first section details the role of investment advisors and their duties to other market participants, explaining their position of “serving two kings” and using the perspectives of agency costs and transactions costs. Afterwards, through an empirical study of primary sources, such as corporate documents, the second section details the compensation conditions of investment advisors commonly adopted in Brazil.
 The third section forms a legal concept of conflict of interests based on Brazilian law and on academic literature of investment advisory. Such legal concept serves to qualify the market practices described in the previous sections, asserting whether a potential conflict of interests exists in Brazilian investment advisory. As it will be noted later in this book, the way through which the market currently operates provides a, at least, potential conflict of interests, due to a multiset of elements that demand an interdisciplinary legal response.
 Chapter IV maps the legal tools of investor protection provided by competition law, regulatory and private law frameworks in Brazil and their gaps. To provide interdisciplinary and practical contributions to a multidisciplinary problem, this chapter was also divided in sections, each corresponding to the legal framework under review, encompassing, namely, antitrust enforcement, contract law, liability law, the Brazilian Securities Commission’s regulation, and market-regulated remedies.
 These sections include both a description of the applicable legal tools and an analysis of their limits or deficiencies in providing effective investor protection against an advisor’s conflict of interests. As later noted in this book, the research revealed gaps in Brazil’s legal tools of investor protection, mainly due to the lack of mechanisms to prevent conflict of interests, as well as to the limits of scope and practical use of mechanisms to deter this infringement and repair harmed investors.
 Chapter V presents some suggestions of improvement of the legal tools analyzed in the previous chapter, for better prevention and suppression of conflict of interests in advisory services in Brazil. Chapter VI is dedicated to present whether genAI is a game-changer in investment advisory services and the legal challenges of addressing conflict of interests in this high-tech scenario. To conclude, chapter VII sets the concluding remarks, with a summary of potential lessons from the Brazilian experience as this book’s takeaways and a research agenda for future works.
 As the order of these chapters indicate, this book has been divided in four steps: (i) identifying the problem (i.e., whether there is potential conflict of interests in investment advisors’ role), (ii) analysing how the law addresses this problem (i.e., whether the legal framework provides sufficient tools to protect investors from such conflict of interests), (iii) proposing improvements for the law to better address this problem (i.e., possible enforcement and normative improvements in the analysed legal frameworks), and (iv) defining how genAI affects this problem (i.e., potential implications of genAI to conflict of interests in investor protection).
 Researching Brazil’s investment advisory market: Navigating on turbulent and unmapped water
 This research found two aspects of the Brazilian investment advisory market that could potentially pave the way for biased advisory and investor harm, namely, poor transparency in market practices and growing risk appetite in investor adhesion to digital investment platforms[19]. These two aspects, when put together, tend to serve as conditions for overly optimistic investment advice, reduction of investors’ awareness about the costs to which they incur, and mitigation of individual suitability standards.
 To use a simple analogy, it is similar to safety requirements of touristic attractions in summer vacation: if, on one hand, there is little transparency about the safety conditions of attractions and, on the other hand, tourists are less worried about safety issues because they want to enjoy their sunny summer vacation, the chances of undesired outcomes is greater. If one adds the context of fast-paced market transformation, which challenges attempts of regulation, the awareness of individual suitability tends to become less prominent.
 These two aspects – poor transparency in market practices and growing risk appetite in investor adhesion to digital investment platforms – were found in this research as part of the author’s challenges to access relevant information and findings about the investment advisory market’s ongoing transformations. These two aspects made researching this market an endeavour equivalent to navigating on turbulent and unmapped waters, as detailed below.
 Difficulty in accessing information about the advisory market
 The development of the securities market has been a longstanding pursuit over the last decades in Brazil, where private banks and State funds traditionally perform a central role in promoting economic activity (Mattos Filho, 2015), which is a typical trait of developing countries under developmental States. A landmark in this pursuit was the creation of the CVM as the Brazilian Securities Commission, in 1976.
 The Brazilian agency has, therefore, close to half a century of existence and recent years have shown a persistent resilience and growth of the Brazilian securities market, as later detailed in this chapter. In other words, the securities market is, by far, not a new topic in Brazil, although it is not traditionally as trending in the academia as in the United States and other jurisdictions.
 Despite the relevance of this topic and the growing academic literature about the Brazilian securities market[20], investment advisory remains as a significantly unexplored topic in the academia, reason why, on one hand, researching this market is a hard endeavour and, on the other hand, this work’s outputs are unprecedented by describing the main hiring conditions of investment advisors and identifying the incentives arising therefrom.
 Although investment advisors currently receive significant press coverage, the existing sources regarding their compensation conditions are limited to press articles and documents produced by the market agents themselves, therefore, lacking detailed and academic approaches, as verified in preliminary research[21]. Therefore, either due to their complexity or to their allegedly sensitive nature, details about advisors’ payment conditions are usually limited[22].
 To illustrate the lack of easily accessible information about the incentives of investment advisors, only in mid-2020 did a major investment platform, XP Investimentos, decide to disclose some information on how advisors are remunerated in the distribution of investment products related to investment funds, after a notorious dispute with Brazil’s biggest private bank, Itaú Unibanco[23]. Even though, the structure of investors’ fees has been kept undisclosed throughout the market, with some recently calling out for a more transparent approach (Magnavita, 2023).
 Even considering the extensive discovery in a leading merger review case related to this market, the Brazilian Competition Agency (Conselho Administrativo de Defesa Econômica, or “CADE” for its Portuguese acronym) made very brief and unconclusive assertions about the criteria commonly adopted by market players to remunerate investment advisors[24]. Although this was not the focus of the merger review investigation, the relation between advisors and digital investment platforms was part of the fact-finding phase conducted by CADE and no detail on how an advisor’s fee can vary per investment product was asserted.
 The difficulty in having in-depth information about advisors’ payment conditions is understandable, given that these are private sector professionals and, therefore, do not have a duty to disclose their payment conditions to the public in general. However, it is arguable that investors have a right to know their advisor’s payment conditions, even though such advisor is remunerated by the brokerage firm under non-disclosed terms.
 Thus, in relation to advisors’ compensation conditions, the market lacks transparency. In a situation where no source presents methodologically assertable data about the object of study, not even in a general way, the remaining alternative is to seek such data empirically[25]. Naturally, given the non-disclosed nature of compensation conditions and the culturally confined way through which this type of subject is socially addressed in Brazil, approaching market players in view of this information was a difficult task.
 The author’s attempts to access information about investment advisors’ hiring conditions in Brazil demonstrate the challenges in finding empirical data about this market. The first empirical method in the attempt of accessing and analysing corporate documents was contacting market participants and requesting voluntary disclosure of information for academic research purposes. During June and July of 2021, the author contacted, by telephone and e-mail, a total of 34 people and firms, whose identities are kept undisclosed.
 The contact information of these individuals and firms were obtained by the author through either personal intermediaries or public information available in Ancord’s certification database[26], where contact information of advisors was displayed for the general public. In this database, to obtain a reasonably diverse and unbiased pool of information, the author contacted both advisors who operated as individuals (i.e., on a standalone basis) and advisors who operated as associates in advisory firms, encompassing the following regions of Brazil – Bahia, Distrito Federal, Paraná, Rio de Janeiro, Rio Grande do Sul, and São Paulo.
 During these attempts, only one market participant shared a corporate document, specifically, an internal draft of agreement between advisor and brokerage firm, without identifying either party. The other consulted market participants (mostly investment advisors, although some brokerage firms were contacted as well) either did not respond to the author’s attempt of communication or refused to provide any information, alleging confidentiality or lack of access to the requested information.
 As the number of market participants who shared corporate documents demonstrates (only one out of 34), accessing primary sources from the Brazilian investment advisory market is highly challenging, especially through voluntary communication with market players. In a way, as mentioned above, the difficulty in accessing corporate documents regarding remuneration is understandable, given the expected discretion with which people usually approach this topic. However, this difficulty is, per se, a research finding, since it reveals the resistance of market players to disclose information that can be relevant for investors in general, raising information barriers for newcomers to this market.
 To bypass these challenges in accessing information on advisors’ compensation conditions, alternative methods were used during this research. The second method was the creation of an investment account at a major brokerage firm in Brazil. However, through this account, the author did not succeed in gathering more detailed data about hiring conditions and only managed to access the standard agreement commonly submitted to the firm’s clients when opening the account. The author also pursued police investigations and criminal law proceedings related to advisors before the Brazilian law enforcement authorities, but, since these are usually (though not mandatorily) subject to secrecy, no additional documents were accessed in this attempt[27].
 Furthermore, on December 2021, based on the Brazilian Law of Public Information Access (Federal Law nº 12.527/2011), the author requested access to an administrative proceeding in which the Public Consumer Protection Foundation of the State of São Paulo (Procon-SP), a consumer protection agency, applied fines to a major brokerage firm for alleged abusive conduct towards consumers[28]. However, the author’s request was denied by the institution’s executive board, on the basis of secrecy of the administrative proceeding, under the terms of the reply issued to the author on 10 January of 2022.
 The most successful method of accessing unprecedented documents about this market was research on judicial disputes involving investment advisors, on digital databases of a key Brazilian court, where real agreements between brokerage firms and investment advisors remained unnoticedly available to public access. The chosen court database was São Paulo’s State Appellate Court’s, encompassing both lower-court and appellate-court records.
 The São Paulo court was chosen as the most adequate due to being the Brazilian state where the largest advisory firms and brokerage firms are based, as well as, according to Ancord’s database, where most advisors operate in Brazil[29]. These elements indicated that this state court was the most likely to encompass the vast majority of legal disputes involving investment advisors, both in quantity and in relevance of market representation.
 The research revealed that, in some disputes between brokerage and advisory firms, the agreement executed between them is attached to the case files as an exhibit, reason why it is publicly accessible[30]. By researching case files of various judicial proceedings involving advisory firms, 10 contracts were found, regarding eight different lawsuits, under a total of 87 search results[31].
 Based on the methods described above, the following types of corporate documents were analysed: (i) agreements executed between investment advisory firms and brokerage firms, (ii) draft of agreements, (iii) standard contracts between investors and brokerage firms, and (iv) compliance policies applicable to investment advisors. Only publicly accessible documents were used as sources. This amounted to a total of 17 (seventeen) corporate documents, as detailed below[32]:
 Table 1 – Overview of corporate documents reviewed during research
 
Source: Author’s creation 

	Type of document 	Number of documents analysed 
 
	Agreements executed between advisors and brokerage firms 	10 
 
	Draft of agreement between an advisor and a brokerage firm (dismissed) 	01 
 
	Standard contracts between investors and brokerage firms 	02 
 
	Compliance policies of brokerage firms 	04 
 
	Total 	17 
  
 Adding to the document review, the author resorted to exclusive expert interviews, with the objective of gaining practical perspectives about the investment advisory market and the effects of advisors’ compensation conditions over investors. The interviews were conducted on August 2021 and February 2022, after approval by FGV’s Ethical Committee on Research Involving Human Beings (CEPH-FGV)[33].
 To obtain a reasonable plurality of views about the object of study and avoid biased conclusions, the choice of interviewees considered their different backgrounds and roles in the securities market, as demonstrated by their description below. Before each interview, the author submitted a term of consent to the interviewee, with the terms endorsed by FGV’s ethical committee, including the possibility of identity confidentiality.
 The interviews were conducted on a semi-structured form, i.e., based on previously drafted questions, notwithstanding improvised inquiries during the interviews according to their own individual development. The questions were not necessarily about legal issues, given that some of the interviewees had not graduated in Law. Although the interviews were conducted verbally, each interviewee received a report with their interview’s takeaways for their approval or amendment. This allowed for their participation in the interpretation of their answers, avoiding dubious or unclear statements.
 As for the interviewees’ identities and their roles in the securities market, a total of eight experts in Brazil were interviewed[34]. Three of them required confidentiality, specifically, (i) a founding partner of a major investment advisory firm, (ii) an advisor associated to a small-sized advisory firm, and (iii) an investment analyst of a banking institution. The other interviewees were the following:
 
	Alexandre Costa Rangel – Former consultant at the OECD, then commissioner in office of the Brazilian Securities Commission, attorney under the Brazilian Bar Association, former advisor of the appellate body of the Brazilian Monetary Authority (Conselho de Recursos do Sistema Financeiro Nacional) and graduated in Law from Rio de Janeiro’s State University (UERJ).
 	Caio Mendes Burti – Partner of the brokerage firm XP Investimentos, leading the teams of Performance and B2B Projects.
 	Gustavo Machado Gonzalez – Former commissioner of the Brazilian Securities Commission, attorney under the Brazilian Bar Association, and law professor at the Insper Institute.
 	Henrique Machado – Former commissioner of the Brazilian Securities Commission, attorney under the Brazilian Bar Association, former attorney-general and former deputy executive secretary of the Brazilian Central Bank, former Secretary of the National Monetary Council, former Chief Advisor of the Subprosecutor-General of the Republic, and, currently, an investor.
 	Joaquim Paiffer – Founding partner and president of the board of directors of Atompar and manager of Paiffer Management.
 
 In addition, although not interviews, the author also approached servants of the Brazilian Securities Commission, to accompany a public consultation pertinent to this study, and the market-regulated oversight board of Brazil’s stock exchange (BM&F Bovespa Supervisão de Mercados – “BSM”), for clarification about the methodology behind their public database.
 Fast-paced transformation and investor behaviour in the securities market
 Recent peculiarities indicate that the Brazilian securities market has been experiencing a unique transformation. For example, during the Covid-19 pandemic, while Brazil’s Gross Domestic Product (GDP) suffered a record loss[35] and the public debt experienced an unprecedented rise[36], the Brazilian securities market appeared to be immune to the macroeconomic crisis, in an apparently countercyclical phenomenon: the daily trades and the entrance of new individual investors achieved record amounts in the Brazilian stock exchange[37]. Also during the pandemic, Brazilian startups received record investment funding, part of which took place through the securities market[38].
 Other elements that suggest a new stage of the securities market is the digitalisation of financial services and the entrance of platform-based players in the financial sector (fintechs), boosting innovation for consumers. The changing behaviour of consumers, who adhered to digital tools as means of investing and consuming financial services, and the entrance of conglomerates of known digital markets into this sector – the so-called “big techs”, such as Google Pay, Apple Pay and WhatsApp Pay –, indicate that the market is experiencing fast-paced innovation and changes in its structure. The investment advisory market is part of this phenomenon.
 Knowing the structure and functioning of a market is the first step to understand legal issues concerning it. The intense transformation that the Brazilian securities market has experienced over the last years brings relevant challenges for investor protection efforts. Some of these challenges can include the risk of overenforcement (i.e., excessive regulatory intervention or so-called “type I errors”) or underenforcement (i.e., insufficient regulatory intervention or so-called “type II errors”) due to concerns of undermining innovation, excessive optimism of investors, and undergoing changes in market structure, which may deviate oversight and challenge regulators to identify market failures that bring risk to investors, such as conflict of interests of intermediary service providers.
 Although the securities market is complex and unknown to many citizens, its functioning has a simple background. It is a market of interaction between investors – those who save resources to invest – and entrepreneurs or issuers – those who seek third-party resources to develop their own economic activity (CVM, 2017, p. 36). In this market, the core product subject to trade between these participants is investment products issued by the entrepreneur. Such products are assets that allow its owner (the investor) to obtain capital and rights related to the issuer’s economic activity.
 According to the Brazilian Association of Financial and Securities Markets – Anbima (2019a, p. 07), investment products are “securities and financial assets defined as such by the Brazilian Securities Commission and/or by the Central Bank”, giving it, thus, a broad concept according to what these regulators define as investment products[39].
 Generally, an investment product is a way through which individuals and legal entities invest, i.e., allocate their funds to obtain more funds (what experts tend to call “capital return”). Considering that investment products have such a wide concept, this book focuses on securities, which are subject to the jurisdiction of the Brazilian Securities Commission. Examples of such investment products in Brazil include company stocks, shares of investment funds, banking depositary receipts, securities related to agribusiness or real estate (locally known as “LCA” and “LCI”, respectively).
 Differently from other industries, investment products can be better understood as assets that grant rights to the holder (investor), as a result of intermediary services that connect issuers to investors. Though occasionally represented by paperback or electronic documents, investment products are not properly manufactured products, such as smartphone devices or cars[40]. The reason for that is the structure of the securities market: investors can only access investment products through intermediaries, who connect issuers and investors by providing a wide variety of services to these market participants (services such as underwriting, advisory, and rating analysis). Therefore, to enable the acquisition of these products by investors, their distribution and trade is intermediated by various service providers, who are explicitly mentioned in the Brazilian Securities Act (Law nº 6.835/1976)[41].
 This intermediation is mandatory regardless of who offers the investment product. Securities can be offered by issuers – i.e., those responsible for issuing the security and putting it into the market, such as the company that offers its stocks or the fund that offers its shares – or by investors who had originally acquired those securities and now pursuit other investors to acquire them, which, experts say, provides “liquidity” to the market. When the product is offered by its issuer, the exchange takes place in the primary market, while the trade between investors takes place in the so-called secondary market (Noda, 2015, pp. 17-8)[42].
 One of the main intermediaries that operate in this ecosystem are investment firms, which, in Brazil, encompasses two types of firms: brokers and distributors – along this book, they are indistinctively referred to as brokerage firms or investment platforms. While their formal denominations differ from one another and their governing regulation are not the same[43], they are both regulated by the Securities Commission and the Central Bank in Brazil. Most importantly, brokers and distributors perform the same basic roles for investors, such as trading securities on behalf of clients, operating in the stocks exchange, providing advisory and technical assistance to investors, and administrating investment accounts, among other activities[44] (CVM, 2019a, p. 261).
 Thus, the range of activities performed by brokerage firms is wide in scope, encompassing roles that implicate different levels of intervention in the investor’s decisions – i.e., from technical assistance to administration of investment accounts, depending on the hired services. To invest in the Brazilian securities market, the investor must sign an agreement (“contrato de corretagem”, as called locally) and create an account at a brokerage firm, granting representation powers to the brokerage firm toward official trading systems.
 This framework leads to a threefold relation between the three market participants mentioned above, namely, investors, brokerage firms, and issuers, especially in the context of primary markets. While the investor seeks rewarding products to invest in, the issuer works to sell as many securities as it can and under the most favourable conditions. Considering that the securities market is structured in a way as to unable issuers and investors from trading directly between themselves, brokerage firms serve as a meeting point between these two market participants, forming a threefold relation.
 The investment platforms that brokers operate are digital places where issuers offer their products and investors make their investments. Issuers that want to have their products available in a broker’s investment platform pay a fee to the broker, which can vary per issuer, due to, e.g., bargain power, performance and reputation among investors (Seabra, 2023).
 Traditionally, investment products used to be offered by large banks, aimed to either corporate clients or wealthy individuals, through closed platforms, meaning that all or the vast majority of the offered products were issued by the bank, entities of the same economic group or funds managed by the bank’s asset management (BCB, 2019, pp. 6-7; Bessa, 2020). In other words, issuers and brokerage firms were commonly linked by corporate ties, limiting the variety of products available to investors (CADE, 2017, p. 13), reason why these arrangements are known as closed platforms.
 Over the last years, however, the ecosystem of investment products experienced profound transformation. As indicated above, the number of individual investors increased significantly in Brazil, along with their growing interest in investment products. In a phenomenon commonly attributed to the brokerage firm XP Investimentos, although not exclusive to it, more investment platforms adopted an open framework by offering various issuers’ products, leading to higher inter and intraplatform competition among brokerage firms (Anbima, 2019b, p. 4; CADE, 2017, § 134).
 This business model based on an open framework resulted from digitalised and non-verticalized brokerage firms, which lowered the costs to access investment products and increased the diversity of options for investors, through brokerage platforms that operate like a shopping mall or a supermarket of investment products (BCB, 2019, p. 2; Bessa, 2020). To illustrate, nowadays, digital mobile apps are the main investment tool in Brazil (46% of investors), although in-person bank relationship remains as a significant form of investment (38%) (Anbima, 2023, p. 18). Naturally, this made banks run for greater diversity of investment products offered in their own brokerage platforms.
 This ecosystem in which brokerage firms offer their services to both issuers and investors configures a two-sided market, with network effects, i.e., the efficiency and attractivity for one side of the platform (e.g., investors) increases with higher platform-adhesion of the other side (e.g., issuers) (Pereira Neto & Casagrande, 2016, p. 33). Thus, the business model of these platforms is based on a pursuit to offer conditions that are capable to attract both groups, through a cost allocation that bears each group’s interests or maximizes wellbeing in the platform (Rochet & Tirole, 2003, pp. 1.012-1.013).
 Given these network effects, to have a successful business model, brokerage firms have incentives to serve the demand of both sides of their platforms: investors and issuers. The more investors enter the platform, the higher the consumption of investment products will be; meanwhile, the more issuers enter the platform, more competition between issuers will take place and more options of products will be available at better conditions, favouring investors. Thus, these are mutually fostering demands.
 At a first glance, a business model that is based on balancing the interests of more than one group in the platform is incompatible with conflict of interests, since conflicting with the interests of one side can undermine the entire business and the balance that supports the platform. However, if the platform operator has greater incentives to favour one side of the platform in detriment of the other and the unfavoured side lacks sufficient awareness and bargain power, the platform could suffer from structural conflict of interests. This is later approached in chapter III.
 Zooming in this business, one notices that investment platforms are not limited to two sides solely. Investment advisors come in scene and appear as an additional group in these platforms, meaning brokerage firms actually operate as multisided platforms. The flow of investment products in a given platform tends to be higher as more advisors, investors and issuers operate in it. Although brokerage firms can operate with investors directly in the retail sector – i.e., without advisors –, brokerage firms have been resorting to advisors to assist and pursuit their clients.
 This ecosystem of investment platforms, in which the investment advisory market operates, has been experiencing intense transformation, context in which, on one hand, investment advisors are put into the spotlight while, on the other hand, tuning the right regulatory approach to problems such as occasional conflict of interests becomes harder to assess. Different from markets in theory or in the books, markets in real life operate on the basis of constant interactions between players and experience constant change. To reveal the true aspects of the Brazilian investment advisory market, the subsections below explore the market structure, the profession rules applicable to advisors and the investors’ behaviour as driving factors to position advisors as influencing players.
 Market structure
 Despite the repercussion of market moves made by leading advisory firms over the last years, the structure of the advisory market in Brazil lacks a systematic overview, given that the mergers and acquisitions that alter the structure of this market are commonly reported by the press, in a decentralized and non-systematic manner. To fill in this gap, a list of these transactions is provided below[45].
 In two recent years when transactions involving advisory firms were in the spotlight, at least 11 transactions took place, including mergers and acquisitions between advisory firms and between these and brokerage firms, concerning the main players of this sector.
 Table 2 – Overview of mergers and acquisitions involving investment advisory firms, in the timeframe of 2020-2021
 
Source: Author’s creation. 

	Year 	Type of transaction 	Players involved 	Value under
 advisory 
 
	2021 	Acquisition of an advisory firm by a competitor. 	Eu Quero Investir
 (EQI)
 New York Capital 	BRL 300 million
 (Estadão, 2021) 
 
	2021 	Associative contract between a brokerage firm and an advisory firm. 	XP Investimentos
 Messem Investimentos 	BRL 15 billion
 (Júnior, 2021) 
 
	2021 	Creation of a new brokerage firm through the partnership between an existing brokerage firm and an advisory firm. 	BTG Pactual
 Acqua-Vero 	BRL 8,3 billion
 (Cotias, 2021a) 
 
	2021 	Merger between competing advisory firms. 	Monte Bravo
 New Capital 	Not available 
 
	2020 	Creation of a new brokerage firm through the partnership between an existing brokerage firm and an advisory firm. 	BTG Pactual
 Eu Quero Investir
 (EQI) 	BRL 09 billion
 (Cotias, 2021a) 
 
	2020 	Acquisition of an advisory firm by a competitor. 	Monte Bravo
 Ella 	Not available 
 
	2020 	Acquisition of an advisory firm by a competitor. 	Monte Bravo
 MN Investimentos 	Not available 
 
	2020 	Creation of a new brokerage firm through the partnership between an existing brokerage firm and an advisory firm. 	BTG Pactual
 Lifetime Investimentos 	BRL 02 billion
 (Cotias, 2021a) 
 
	2020 	Creation of a wealth management firm through the partnership between an existing brokerage firm and an advisory firm. 	BTG Pactual
 Arton Advisors 	BRL 1,8 billion
 (Setti, 2021) 
 
	2020 	Merger between competing advisory firms. 	Acqua
 Vero Investimentos 	BRL 08 billion
 (Forbes, 2020) 
 
	2020 	Merger between competing advisory firms. 	Faros Investimentos
 Private Investimentos 	Not available 
  
 Along with these transactions, other more recent ones are shaping this industry. Some advisory firms have grown to the extent of either growing an equivalent bargain power toward the brokerage firm to which they are related or founding their own brokerage firms, most of which are just beginning to operate[46]. In parallel, after a boost in the use of advisors to increase market share and access to investors during the last years, some brokerage firms have intensified the use of alternative distribution strategies in place of advisors, such as brand marketing and hiring of experienced investment banking professionals (Cotias, 2021b).
 As further reinforced by research elements presented in the following sections, investment advisors have grown to the extent of becoming more relevant players in the game of catching clients (i.e., investors). In a certain sense, advisors – some key firms, at least – have gained greater thirst for autonomy in their relationship with brokerage firms, who, on the other hand, are traditional cardholders in the chain of investment product distribution[47].
 An example of this thirst for autonomy is the recent model of hiring advisory firms by brokers according to which both become partners in the creation of a new brokerage firm (Ragazzi, 2020), such as some of the transactions mentioned in table 2 above. Another example is the decision of some advisory firms to not distribute a certain investment product of the brokerage firm to which they are related, demonstrating a clear exercise of autonomy[48].
 Some experts have asserted the recent growth of the Brazilian advisory market as well as the enhanced autonomy of some advisors towards other players of this ecosystem. According to Gustavo Machado Gonzalez (Favoretto Rocha, 2022, p. 41), attorney and former commissioner of the Brazilian Securities Commission, the changes in advisors’ role – or on the perception of this agent’s role by other market participants – does not seem to have resulted from a change in the nature of their activities, but rather a profound change in the size and importance of these firms. This allowed them to have greater autonomy toward other players, at least in economic terms, since, legally, advisors are still attached to a brokerage firm to operate in the securities market.
 Still according to Mr. Gonzalez, this phenomenon remains clear by the fact that, over the last years, some of the biggest advisory firms pursued an exemption to the regulatory obligation of exclusivity towards their hiring broker (in force until the recent Reg. 178), by, for example, attempting to create their own brokerage firms.
 In summary, the market of investment advisors has experienced undeniable growth in Brazil. This phenomenon has many facets, among which the growing competition between brokerage firms and banking institutions, and even the discontent of individual associates who allege abusive hiring conditions from major advisory firms, such as excessively broad non-compete clauses and heavy contractual fines[49]. To what concerns this book’s focus, it should be highlighted that the recent transactions involving high investment amounts and the most known advisory firms, together with the entrance of new digital platforms in the market, demonstrate that the ecosystem of investment product distribution and the advisory market are under intense transformation.
 General rules of the advisory profession
 The second aspect that has changed over the years is the rules of advisory profession. Based on a detailed mapping of all rules applicable to advisors during the last decades, the first finding that stands out is the fact that investment advisors are not new characters in Brazilian law, as noticed by the 1967 Regulation CMN nº 76. This was the first norm to mention investment advisors in Brazil, meaning these agents have been under the scope of Brazilian market regulators for decades already.
 In the 2000s, the Brazilian authorities – namely, the Securities Commission and the National Monetary Council (“CMN”, for its Portuguese acronym) – issued the first rules dedicated exclusively to regulate investment advisors in their various aspects and operation (Regulation CMN nº 2.838 of 30 May 2001 and Directive CVM nº 352 of 25 June 2001). Until then, advisors were regulated by multiple sparse norms that addressed other topics, mentioning advisors only laterally[50].
 The issuance of norms dedicated exclusively to regulate advisors, decades after their first normative reference, indicates the increase in the level of regulatory requirements and mandatory legal standards for this line of profession, and, most importantly, an effort of regulators to understand and regulate these agents. This fact is noticeable by the Brazilian Securities Commission’s recent calls for contributions about regulatory reform on investment advisors. In 2019, the CVM conducted the Audiência Pública SDM nº 03 and, in 2021, the Audiência Pública SDM nº 05, approaching different issues related to advisors’ role and their interaction with investors and brokers, such as the end of mandatory exclusivity between advisors and their respective brokerage firms for the distribution of securities in the Brazilian market.
 Some may argue for the constantly changing nature of law and, thus, that it is only natural that regulated professions suffer changes in their applicable rules over the years. Indeed, this nature of law is enhanced in a dynamic environment such as the securities market and can explain, at least partially, the regulatory reforms of investment advisory in Brazil. However, there is more to this timeline of reforms than just the changing nature of law.
 The complexity of advisors’ role in the market grew over the years. Initially, the profession of advisory was conceived as only exercised by individuals (item VI of Regulation nº 76/1967) and, as the years went by, in 2001, advisory became formally accepted through non-corporate legal entities (“pessoa jurídica uniprofissional”, pursuant to article 1 of Regulation nº 2.838), conditioned to the entity’s activity being solely investment advisory.
 This type of requirement, where any other activity is prohibited and associates must be registered professionals in the entity’s field, is typical in fields where, in theory, the activity’s intellectual aspect surpasses its business-managerial aspect – in other words, regulators assume the player’s greater dedication to the intellectual dimension of the activity rather than to the management of risk and resources for profit. This is the case, for example, of attorneys in Brazil, whose federal regulation forbids law firms to provide any other service besides legal advisory services or associates without a national bar registration[51].
 Despite this condition that stood for decades, the recently enacted Reg. 178 shifted advisors’ regulatory framework by admitting advisory firms under corporate form, allowing shareholders who are not legally qualified advisors. Both normative milestones – the admission of non-corporate legal entities, in 2001, and corporate entities as well, in 2023 – can indicate that investment advisors’ role in Brazil has become growingly demanded and complex since their first rule in the 1960s.
 In the explanatory statement that reasoned a regulatory amendment in 2022, by which the term “legal entity” was include in the definition of investment advisors[52], the Ministry of the Economy’s Special Secretary of Treasury and Budget remarked that some advisory firms have reached unprecedented size and level of business, to the extent that some advisory firms operate more assets than many brokerage firms and, therefore, their legal form must adapt to allow compatible capitalization[53].
 In addition, one must bear in mind that the use of a legal personality other than the individual who directly performs the activity – in other words, attributing human activity to abstract legal entities – has been a way through which the law enabled complex economic activities over the centuries (Cordeiro, 2000, pp. 9-10), even though, currently, legal entities can be used for small businesses.
 Along with the greater complexity and demand for investment advisory over the years in Brazil, a key historical aspect should not be overseen in the increase of regulatory norms concerning advisors. The 2011 regulatory reform that led to the issuance of Directive CVM nº 497 (no longer in force due to Reg. 178) occurred only a few years after the 2008 subprime mortgage crisis. This global economic crisis gave birth to a new wave of stakeholders’ scepticism towards the securities market in general and market intermediaries specifically, including investment advisors. This worldwide phenomenon influenced the Brazilian Securities Commission to tighten the regulation of investment advisors[54].
 In summary, the regulatory reforms and various amendments to the norms applicable to investment advisors over the last decades can be interpreted as an effort of the law to accompany the various transformations of Brazil’s securities market. While advisors came into the spotlight of Brazil’s investors, either with scepticism in earlier years or, more recently, as potential experts that can guide clients in navigating the sea of risks, these professionals became subject to greater regulatory scrutiny by the Securities Commission. This is why the Brazilian investment advisory market has been going through a business and regulatory reorganisation (Costa, 2022).
 Investor behaviour
 Alongside the market structure and the rules of profession, the investor behaviour is also under intense transformation. The record-breaking increase of individual investors at the Brazilian stock exchange in 2020 and news that investors have changed the way they relocate their funds during the Covid-19 pandemic (Moneylab, 2021) are some elements that suggest a changing pattern of behaviour. According to a survey conducted by the Brazilian stock exchange in 2020, during the pandemic, investors engaged in greater diversification of their investment portfolio and became more resilient to stock fluctuation, compared to previous years[55].
 Accordingly, data from Anbima (2021, pp. 13-14) shows that 2020 was the first year in which financial products represented the highest destination of Brazilian people’s funds (53%) in comparison to other destinations (real estate, debt, saving money at home, among others). In addition, although banks’ savings account remains as the main destination of Brazilians’ funds, it had an unprecedented decrease as an investment decision (8% decrease comparing to 2019), while other financial products, such as private equity and investment funds, experienced an increase of investor choice (Anbima, 2021, p. 14).
 Additionally, in every level of income, more Brazilians are investing in investment products compared to previous years (Anbima, 2023, p. 15). Despite the constant variation of investors’ general risk appetite, Brazilians are more optimistic about the future macroeconomic scenario (Anbima, 2023, p. 9), though not necessarily based on facts.
 According to a former CVM commissioner and OECD consultant[56], Brazilian people have gained greater interest for alternative investment products, because their access to it has become less costly in digital investment platforms and their expectations have risen due to the fall of interest rates during the pandemic. According to the interviewee, this is a democratization of the securities market from an investor perspective.
 Despite this democratisation in the Brazilian securities market, the average investor in Brazil still lacks minimum expertise in finances, being, thus, overly vulnerable to market risks and to the use of biased advisory service. The lack of financial education among Brazilian people is easily assertable.
 For example, according to a report issued by Anbima (2021, pp. 29-33), in a survey that sought to evaluate average Brazilian citizens’ basic knowledge in economics and finance, from 20% to 40% of the interviewed citizens provided wrong answers to three questions labelled as elementary[57]. Although the familiarity of Brazilians with investment products has been increasing (Anbima, 2023, p. 16), it is still poor on a macro level.
 Intermediary conclusion
 Considering the three aspects described above – market structure, rules of profession and investor behaviour –, the ecosystem of investment products has been experiencing intense changes, under both the supply side and the demand side. This fast-paced transformation is relevant to understand the vulnerability of investors against a possibly biased advisory service, given that market transformations tend to shadow underlying weak spots and challenge regulators to balance the right approach[58].
 Moreover, although many outcomes of such changing scenario can favour investors’ interests, the investors’ growing willingness to accept investment risks and the advisors’ appetite to grow economically can jointly deepen the investor’s information asymmetry and set a favourable environment to biased advisory. Under this context, the advisor interacts with both investors and brokers. To understand the alleged risks of conflict of interests, one must understand these interactions and, afterwards, the advisor’s compensation conditions, as detailed in the following chapter.
 Serving two kings: The role of investment advisors
 This chapter aims to assert whether the usual hiring conditions of investment advisors in Brazil have the potential to generate conflict of interests. Therefore, the sections below (i) explore the roles of advisors and the nature of their relation with other participants of the securities market, (ii) detail the hiring and compensation conditions usually adopted in the Brazilian advisory market, and (iii) analyse what are its risks of conflict of interests.
 The roles of advisors in the securities market
 The advisor has always been conceived as an individual, i.e., a single person. However, Regulation nº 2.838 from the CMN provides a broader concept, referring to advisors as either individuals or legal entities[59]. Advisors can, thus, operate in one of the two forms (article 2), having to opt between an individual firm (i.e., a one-associate firm) or a multi-party firm (i.e., when the advisor decides to operate along with at least one other advisor) in case he/she decides to operate as a legal entity.
 However, what defines an investment advisor as such is not the legal form under which he/she operates, but, rather, the following two requirements: (i) holding an official authorization from the CVM and a certification from the certifying entity (Ancord)[60], and (ii) performing at least one of the advisory activities listed in the Securities Commission’s regulation.
 Regarding the first requirement, according to the Securities Commission’s regulation (article 15 of Reg. 178), certification should be issued only to candidates who have concluded their upper secondary degree (thus, higher education is not required), passed on Ancord’s exams of technical and ethics evaluation, and have a clean record, without prior conviction for financial crimes, fraudulent bankruptcy, among other infringements. These thresholds are not difficult to reach, as noticed by the number of new advisors per year in Brazil[61] and argued by a renowned investment advisor, to whom barriers to entry in the advisory profession are low[62].
 Regarding the second requirement, the advisory activities are set in article 3 of Reg. 178, meaning advisors must perform at least one of these to be legally considered as such. The activities are the following:
 “I – client prospection [for brokerage firms]
 II – receiving, registering and transmitting transaction orders to the applicable trading and negotiation systems, in accordance with the pertaining rules;
 III – providing information about offered investment products and services provided by the investment firm to which the advisor is related.”







OEBPS/assets/cc-by-nc-nd.png







OEBPS/assets/image001.jpg





OEBPS/assets/image002.jpg





OEBPS/assets/2021_EIZ_Next_Generation_4_Final.jpg
Daniel
Favoretto

Generation

Conflict of
interests in
high-tech
investment
advisory

Nr. 4

EIZ: () Publishing










