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Foreword


It is my pleasure to offer a few introductory words for this handbook on international trade and business law. I strongly support this intentionally concise publication, which aims to provide essential knowledge on critical subjects in international trade and business law. While law and regulations can often be highly technical, frequently left to the domain of legal professionals, their significance extends far beyond the legal community. These laws and rules shape how we collaborate, uphold standards, and ensure prosperity not just for a select few but for society as a whole.


In specific, I want to emphasize the political importance of these subjects. Competitiveness is the central issue that we as the European Union must address. There are two key points I would like to highlight.


First, the positive one: Trade within and outside the EU is a success story. With a total of 74 countries, the EU has the world's largest network of trade agreements. The value of EU trade through trade agreements with global partners now exceeds 2 trillion euros.


Second, the slightly more critical reflection: The pressure of competition is mounting. Thirty years ago, Europe accounted for 25% of global wealth. By 2040, it is projected to shrink to just 11%, placing us well behind China and the United States, and on par with India.


One often-overlooked aspect is the significance of the EU internal market, our most critical trade agreement. The EU internal market has developed into the strongest economic area in the world, from which Austria and all EU member states benefit significantly. According to the European Commission, EU export companies save around 2,2 to 5,5 billion euros per year thanks to the elimination of the EU's internal borders. Competition law plays a crucial role in this by promoting fair business practices and ensuring effective competition within the internal market, as thoroughly presented in this book.


The figures are clear: Austrian exports to other EU member states have more than tripled from 33 to 112 billion euros since joining the EU – in 2021, almost 70% of Austrian goods exports were destined for the EU. Thanks to the harmonization of standards and norms, domestic companies can now sell their products and services to 448 million people. Investments by foreign companies have also increased more than fivefold from around 1,3 billion euros per year to around 7 billion euros. The EU single market also means that all Austrians have an average annual income of 1 583 euros more in their wallets.


These figures demonstrate the tangible impact of a shared legal and economic framework. Without international trade and a clear legal structure governing our economy, these achievements would not be possible. That said, there is still vast untapped potential. Completing the EU internal market alone could yield efficiency gains of up to 829 billion euros annually. The possibilities for growth and further integration are immense.


I am excited that this handbook will guide you through the opportunities, challenges, and legal nuances of international trade and business law. May your exploration of these topics inspire new insights and innovations in the future of global commerce.


Othmar Karas


former First Vice-President of the European Parliament 25 years member of the European Parliament’s ECON Committee










Preface


After university or some national experience, most people are directly “thrown” into international business activity without knowing in detail how the international system works. That is ok.


We do not have to know how International Law and its trade and business related specialized regimes work in detail.


What we do have to know though is – for competence reasons, for not embarrassing ourselves and, finally, for performing most efficiently – how it works in very general terms.


This is what this book does – it provides shortest summaries.


While most books provide broad information of which you only remember 10%, this book displays exactly those 10% you should remember. With practical examples it makes remembering easier. (Often we remember theory thanks to an example that stays in our memory from which we then deduce theory.)


So instead of investing 100% for remembering 10%, you save 90% and directly focus on those 10% worth investing your time in and remembering.


This book is a practical handbook that summarizes and simplifies often dry and hard to handle theory.


In fact, the topics here displayed are very diverse and range from general International Law to WTO Law, EU Competition Law and Private International Law. It further includes common practices in international business, uniform law like the UN Sales Convention and widespread contract clauses like the INCOTERMS.


Normally you would need to buy a separate book for each of them because very rarely all of them are included in one book. If they are, those books usually do not have less than 1000 pages. So you save time and money.


It is a book for non-lawyers, especially students and businesspeople, and lawyers specialized in something else who want to get a glance of a substantial yet thrilling area of law.


Nobody implicated in international business and trade on a higher level should and properly can do without the basic knowledge provided in this book. It is general knowledge every international trader, consultant, accountant, sales manager, trade official and business analyst should have.


Getting a birds-eye view of the topics is ensured not only by conciseness but also by the choice of language made for this book:


The language used in it is kept as simple as possible and includes as few complex vocabulary as possible.


In addition, orientation is facilitated by symbols and graphics as well as bold print and italics in between for highlighting specifically important points or words.


This preface being as succinct as this book, it’s necessary to calling it a day now.


I wish you not to enjoy your reading (who actually enjoys reading textbooks?) but to get the most out of it.


Harald J. Jauk










A International Economic? Business? Trade? Law


The first challenge one encounters when dealing with international economic law is the diversity of terminology used for the subject itself. International Economic Law, International Business Law, International Trade Law… To most, that sounds very similar but – like basically always in law – there is a (possible) distinction between these terms and other related ones.1


Let us start with the first one – International Economic Law. What is often seen as a specialized legal regime of International Law (and in many general International Law books has its own chapter) can be seen as the broadest one of the mentioned notions. That is why – also due to its ambiguity (in application too) – it does not surprise that Andreas Lowenfeld said


It is not inappropriate to begin by asking whether there is such a thing as international economic law, a body of law that can be subjected to systematic treatment between the covers of a book.2


While to some it might seem too broad and vague to be covered between the covers of a book, Lowenfeld answers his own question by writing exactly such a book and naming it “International Economic Law”.


So what does International Economic Law cover?


Areas generally included in literature about this topic are International Trade Law (see below), International Investment Law (investment protection etc.) and International Monetary Law (providing liquidity, exchange rate stability, etc.).


Sometimes international economic sanctions (such as those mandated by the UN) and International Competition Law (anti-competitive acts by enterprises or states etc.) are also included in such books. The bulkier books3 sometimes also comprise International Capital Markets Law (which state’s capital markets law should be applied) and additionally focus on specific areas such as telecommunication, transport, financing and international payments.


Some of the literature that refers to itself as International Economic Law also includes private law aspects4, such as factual international trading practices between private parties (incl. model laws and contractual clauses) and uniform law (see chapter Uniform Law). Sometimes also International Corporate (or Company) Law (see below), Private International Law (PIL, see below) and other areas of (partly) internationally regulated matters are covered in such books.


In other words, the scope of International Economic Law – also due to its inclusion in its broadest sense of both public and private law5 matters – is indeed very broad, maybe even confusingly broad to be seen (and studied) as one area of law.


Therefore, other terms provide a more reduced scope but are often also only imprecisely delimited.


What about International Business Law?


There are several books, courses of study and university subjects/courses that bear this name, but this label does not clearly define what they actually comprise either.


What seems certain though is that it comprises some private law areas6, like International Corporate (or Company) Law (international M&A, corporations’ legal forms and transformations, international transfer of shares, etc.) or Private International Law (Where is the dispute being heard, which rules govern it and is the decision recognized and enforced?) and arbitration (see Arbitration). Generally, also International Trade Law (see next paragraph) is included here.


In Europe, International Business Law courses7 (of study) often also cover European Union (EU) Law, especially EU Competition Law.


Since the term International Business Law (such as International Economic Law), thanks to its imprecision, leaves space for other subjects it can also cover other areas of (international) law.8


Comparing both concepts, International Economic Law is mostly understood as the broader concept with a clear public law focus (but some possible private law aspects), whereas International Business Law is narrower and generally tends to have a stronger private law emphasis and include only core principles of public International Law, such as


International Trade Law.9 What they both have in common is their imprecise definition, which leaves lots of space for flexible focus placing as well as expanding or narrowing down the covered matters.


At last, is the concept of International Trade Law sharper?


After having seen the imprecisely delimited concepts of International Economic Law and International Business Law, it nearly surprises that there is more consensus (and therefore clarity) on the term International (or World) Trade Law. This goes back to the centrality of one International Organization in this sphere: the World Trade Organization (WTO).


the term ‘World Trade Law’ (…) emphasises the central role of the World Trade Organization (WTO) in regulating the rules of world trade. The WTO is not the only relevant legal instrument or international organization, but it is the broadest and most comprehensive in its coverage.10


In other words, International Trade Law in most cases is understood as the legal system and framework of the WTO, including both its international treaties and its “case law”. In short, it focuses on trade barriers both in goods and services (including quotas and tariffs) and partly also on the harmonization of regulation in its member states (e.g. regarding intellectual property rights11).


Hence, in comparison to the meanings of International Economic Law and International Business Law, International Trade Law is the “narrowest” term (despite being itself a big and substantive legal area) and, at the same time, integrates itself in the former two concepts as a part of them.


Since we now understand what might12 await us in this book, we can proceed to the general setting in which International Trade and Business Law is embedded – International Law itself.





1 Also take into account that in law (doctrine), in many cases there is no such thing as unanimity of opinions, but instead there is a prevailing view and there are other views of the same subject matter.


2 Lowenfeld, Andreas F., 2008: International Economic Law2, Oxford University Press, New York, preface.


3 Such as Kronke, Herbert et al., 2017: Handbuch Internationales Wirtschaftsrecht2, Linde, Vienna.


4 Some authors clearly distinguish between International Economic Law as exclusively public law regulating international economic matters and, on the other hand, International Business Law as exclusively private law and practices in the international economic sphere. See e.g. Fernández Rozas et al., 2013: 37, 43 et seq.


5 According to the subject theory, Public and Private Law can be distinguished by the parties taking part at a legal action. If at least one of the parties acts with imperium (state power), we talk about Public Law. If none of the concerned parties acts with imperium (there are only private persons or entities), we talk about Private Law. See e.g. Bydlinski, Franz, 1994: „Kriterien und Sinn der Unterscheidung von Privatrecht und öffentlichem Recht“, in Archiv für die civilistische Praxis, vol. 194, 329 et seq.


6 Some authors even consider that International Business Law exclusively deals with “international transactions performed by private individuals” (Fernández Rozas et al., 2013: 37, translated), i.e. private law issues.


7 Some university etc. courses avoid the ambiguity of the terminology and instead opt for course names like “Law for International Business”, which opens the concept to any legal matter of interest for international business relations.


8 Like this book, which also quickly outlines some key concepts of International Law in general.


9 To make it clear that this book about International Business Law focuses, among other subjects, also on International Trade Law, it was named “… International Trade and Business Law”.


10 Lester, 2018: 3.


11 For more information, see TRIPS.


12 “Might”, since, as we know now, the term International Business Law is imprecise.










B International Law


Before having a closer look at specific areas of International Law13, such as International Investment Law and International Trade Law, it is worth getting a basic understanding of International Law as such.


Due to the broad material scope the term (public) International Law covers, there are numerous definitions of it (definitions by sources of law, by legal sanctions, by topics covered, etc.). In short and simplified, it can be defined as follows:


Legal provisions of not exclusively national belonging that regulate the relations between subjects of International Law.


[image: ]


Subjects of International Law are, primarily, states and International Organizations, i.e. entities with legal personality created (mainly) by states by means of international treaties.


Notably not included in this concept is the in the later chapters of this book also covered Private International Law (PIL), which refers to the relations not between states/International Organizations but between private persons or entities.14 Due to its completely different nature, PIL is not discussed in this chapter but in the second part of this book.


The legal provisions mentioned in the expounded International Law definition are law and should have the enforcement power of law but, in many cases, are broken with no consequences.


If national law is violated (A drives too fast), a superordinated entity (the state) – with its coercive power – will sanction the violation and/or take care of compliance (A will get a fine or loose his/her license).


In International Law there is no superordinated entity (all states are equal). Therefore, it is unclear from where this sanctioning and enforcing coercive power should come from. In fact, apart from special cases like the UN Security Council or the European Union, there is no central entity that makes International Law subjects (and others) comply with International Law (!).


States and International Organizations (IIOO) comply with International Law due to other negative consequences if not (political, economic, etc.) which have their origin in their peers – other states. Nevertheless, if these disadvantageous consequences are considered less important by the infringing state than the advantages of the violation, it most likely will not comply with International Law.


Due to this often politically dominated voluntariness in implementation (...), which results from the non-obligatory enforcement (...), the term "soft law" regularly appears to be somewhat accurate for International Law.15




Example


When the Russian Federation invaded Ukraine in 2022, it did not comply with the UN Charter’s prohibition of use of force-rule (Art. 2) and the UN General Assembly’s Resolution on the end of the Russian Federation's illegal use of force against Ukraine.16


Although many states (and the EU) imposed political and economic sanctions and it had severe diplomatic consequences, to date, the illegal use of force in Ukraine is still ongoing.





Nevertheless, most of International Law is complied with anyway and a story of success.17


Why do states generally honor their international obligations if there is no enforcement?


Due to the many benefits it has, e.g.




	the long-term benefit of a well-functioning international legal system,


	the good reputation of a state, which would be lost if it stopped following international rules,


	the many benefits of IIOO (political, economic, etc.), such as the EU.





But also due to the negative consequences non-compliance with International Law can have, e.g.




	the threatening retorsion or even countermeasures by other states,


	the threatening sentences (and punishments) of international (or national) courts,


	
the negative precedence-effect a breach can have, with a possible chain reaction of many states not complying with an international rule,


	the possible loss of international goodwill and negative effects on future cooperations with other states and IIOO.








13 General International Law, which is covered in this first chapter, refers to the international legal order as such, its actors, rules and breaches thereof. But International Law also covers special disciplines focusing on specific material areas, which are called


specialized regimes (e.g. International Criminal Law, International Humanitarian Law, International Sea Law and International Economic Law, part of which are International Investment Law and International Trade Law).


14 Although some of the relevant laws in PIL are indeed International Law, it is also and primarily (!) composed by national law.


15 Jauk, 2023: 22, translated.


16 Resolution adopted by the General Assembly on 23 February 2023 (02.03.22), A/RES/ES-11/6, UNGA, https://documents-ddsny.un.org/doc/UNDOC/GEN/N23/063/07/PDF/N2306307.pdf?OpenElement.


17 Especially International Law of the Sea, WTO Law and some international conventions like the NYC on the Recognition and Enforcement of Foreign Arbitral Awards.










I. Origins of International Law


In the Late Middle Age and the beginning Modern Age the pope had some international influence over emperors and there were transnational networks of knights and merchants (incl. private transnational contracts with some kind of private international rules18), but there was no public international legal structure yet.


The 17th century can be considered as the beginning of the modern international legal thinking:




	The Dutchman Hugo Grotius suggested to apply natural law (all is predetermined-law based on common ethical principles) to international relations.


	The Peace of Westphalia (1648) marked the birth of the international state system by reducing the powers of transnational forces like empire and religion and compartmentalizing territory into sovereign states.





Against the background of the raging wars in Europe (Thirty Years’ War etc.), an international order with agreed rules and limits and a clear source of authority (sovereignty) was created. It spread to the rest of the world.
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From that moment on up until the 20th century the international order was made by the West and is based on western values (individual rights, open economic markets, democracy, etc.).


In the 19th century further steps were made:




	
Positivism and statutory law (“all law must be man-made and manlegitimized”) came to the fore and international consensual theory was established: unless a state consents to be bound, there is no international obligation.


	The first formal institutions of International Law appeared: the International Telegraph Union (1865)19 and the Universal Postal Union (1874), that both still exist and are UN Specialized Agencies.


	The first modern multilateral treaties were concluded: the Hague Conventions (1899, 1907) regulating responsibility of individuals in armed conflict (International Criminal Law) and establishing the Permanent Court of Arbitration.





The 20th century marked the final step in the creation of the international system as we now know it, with the following “highlights” (selection):




	Until the 20th century war was the standard means for settling international disputes (!).





The foundation of the League of Nations (LoN, 1919, incl. Permanent Court of International Justice) was the first step to change that: It certainly did not prohibit war, but it required states to submit their disputes to a settlement mechanism (and wait three months after its decision) before resorting to war.




	Another step for outlawing war was the Kellog-Briand-Pact (Treaty of Paris, 1928) concluded between the foreign ministers of the US and France to refrain from resorting to war as means for settlement of international controversies.


	Finally, in 1945 the United Nations Organization (UN) was founded in San Francisco, which was from its beginning equipped with a Security Council as the worldwide only organ to authorize the use of force. The UN General Assembly (UNGA) played a key role in decolonialization (e.g. Declaration on Self-Determination, 1960) and the advancement of International Law (with the International Law Commission [ILC]).


	
In 1944, the world’s key international finance/monetary and trade institutions were created in Bretton Woods/USA (World Bank, 1947 GATT and 1995 WTO).


	While the Nuremberg Tribunal (1945) set an important precedent in International Criminal Law addressing war crimes, the Geneva Conventions (1949) advanced International Humanitarian Law regulating the conduct of war in order to avoid e.g. civilian victims.


	In 1949, the US-European military alliance North Atlantic Treaty Organization (NATO) and the Council of Europe with its main goal to protect human rights were founded.


	
European integration commenced with the creation of the European Coal and Steel Community (1951) as well as the European Economic Community and Euratom (1957).


	In the 2000s, the African Union (2001) was established and emerging economies founded the intergovernmental cooperation platform BRICS (2009).








18 See Lex Mercatoria.


19 Now International Telecommunication Union.










II. Sources of International Law


On the national level lawmaking is generally centralized with laws deriving from one origin, which is often the parliament, i.e. in states with a separation of state powers, the legislation (which is separate from execution).


International lawmaking20 is decentralized with its rules deriving from various origins. This has to do with the different constellations in which e.g. international treaties are concluded, i.e. between varying states and IIOO at varying locations. Another difference to national laws is that international legal rules do not emanate from the legislative power21 but from the same power they are executed by: the executive.


That being said, what kind of legal rules does International Law have, or better:


What are the sources of International Law?


This question is easy to answer thanks to the Statue of the (UN) International Court of Justice (ICJ), which contains the classical list of International Law sources:




	
 international conventions, whether general or particular, establishing rules expressly recognized by the contesting states;


	
 international custom, as evidence of a general practice accepted as law;


	
 the general principles of law recognized by civilized nations;


	
 subject to the provisions of Article 59 [individual decisions are only binding for the specific case they refer to], judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. (ICJ Statute Art. 38, bold print added)





International conventions, international custom and general principles of law22 are the so-called primary sources of law and are law creating.


Judicial decisions and scholarly contributions are the secondary sources of law because they are only law identifying, i.e. they are not International Law in a strict sense (but only help detecting and delimiting it).


Apart from that, in practice unilateral statements of persons (organs) with sufficient official power are another source of International Law. These can be both law creating and identifying.



1. Treaties


States and IIOO23, as International Law subjects, are free to conclude international treaties (=conventions =covenants =agreements24) when, with which other state(s) or International Organization(s) and on what25 they like.


The legal basis for their conclusion is state consent, which means that an international treaty only creates legal obligations for the states consenting to it, but not for other states (no rules by A and B for C). These treaties can be “simple” treaties or establish an institutional framework like an International Organization.


Apart from creating an International Organization, states can also transfer some of their competences to an International Organization and, by that, give it the competence to adopt legally binding acts (e.g. the EU as a prime example). If states do so, we have somewhat of a new source of law, which is called treaty based (but does not constitute an independent sources of law-category).


International treaties can be oral or written, the latter being the regular case though (this being understandable for evidence purposes).


They can be concluded between two states/IIOO (bilateral) or more states/IIOO (multilateral26).


More information on international treaties can be found in the chapter Law of Treaties.



2. Custom


Law (of international or national nature) cannot only be made consciously/actively, but also uncounsiously/passively.
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In fact, law adapts according to the factual interaction between states (and IIOO) under certain circumstances.


For international custom (= international customary law) to emerge, two factors are necessary: international/state practice and legal belief.


State practice (consuetudo) is the (more) objective element of these two and refers to all state acts, e.g. physical acts (military operations, seizure of foreign vessels) and public verbal acts (diplomatic statements, press releases, national judgments, resolutions&declarations of IIOO in which the state participated).


This practice must be generally consistent with the supposed rule (see below) that will become customary law.


Usually also a rather long duration of this practice is necessary, except – according to some – in situations of rapid change, where so-called instant custom can appear.




An example for instant custom is the international state practice reaction to 9/11, according to which armed attacks can allow self-defense also if these are committed by a non-state actor (and not only a state, as was the situation before).





The practice must be performed by the majority (not necessarily all) of the existing states whose interests are specifically affected.


Legal belief (opinio iuris) is the subjective element in the assessment if international custom exists and refers to the state practice being regarded and accepted as legally binding by the participating states. This is certainly difficult to demonstrate27.


Also for this reason, some consider that opinio iuris must only be looked for when there is reason to believe that the state practice goes back to non-legal motivations (political expediency, good neighbor relations, etc.).28


Once emerged, international custom binds all implicated states except the so-called persistent objectors, which are (existing) states that regularly explicitly contradict to it. New states are bound by existing customary law and cannot object against it.


It must be noted that international customary law does not have to be universal. It can also emerge e.g. between only two states or a geographic area (e.g. in Europe democratic governance and the non-refoulement principle29).


Other examples for international custom are the sovereign equality of states, the existence of peremptory International Law (ius cogens, see below) as well as the pacta sunt servanda (agreements must be kept), (clausula) rebus sic stantibus30 and estoppel31 principles. These three principles are also part of the general principles of law, which sometimes overlap with international custom. Often international custom is also codified (see now), by an international treaty, which shows the often close connection between these three sources of International Law.


What happens when a matter is found in both a treaty and customary law?


If they are identical, they reinforce each other and states are bound by both. In fact, it is not so rare that treaties “codify” international customary law, i.e. systematically put custom into writing. The UN International Law Commission (ILC, Geneva)32 is specifically tasked with this job of codifying international (customary) law.


If they are conflicting, the treaty prevails unless a customary rule has developed subsequently to the treaty (and therefore is the later or more specific rule [lex posterior, lex specialis]), and in case of ius cogens (see below).


The reason why usually the treaty prevails is that it constitutes a more deliberate act of law-creation.


The other way around, international treaties can (and sometime do33) with the time also develop into customary law so that, in the end, if they were conflicting before, they are not anymore.



3. General principles of law


The general principles of law refer to the principles that are common to a representative majority of national34 legal systems. They are construed as gap fillers in case treaties and custom are unable to resolve a matter.


Apart from those mentioned which also became international custom thanks to a coinciding state practice (see above), typical examples for general principles of law are




	equity: fairness e.g. regarding maritime delimitations


	no harm/due diligence: e.g. the obligation of states to not allow their territory to be used for acts that damage other states significantly (e.g. cyberspace or international environmental law)


	res iudicata: final judgments cannot be relitigated


	obligation of paying default interest in case of late payments


	
good faith in the performance of contracts (pacta sunt servanda35) and their interpretation


	duty or obligation to mitigate damages






4. Judicial decisions


Judicial decisions are, as mentioned, a secondary source of law, i.e. only used for identifying other (primary) International Law sources.


These judicial decisions can have their origin in both an international and a national court.


To be mentioned specifically are the




	ICJ’s decisions and advisory opinions,


	awards from international arbitral tribunals,


	decisions of specialized international courts, such as the Nuremberg Military Tribunal (1945/46) and the International Tribunal for the former Yugoslavia, the DSB (WTO), the ITLOS (sea law), the ECHR (human rights), the CJEU (EU), and the International Criminal Court (ICCt) and


	decisions of last instance national courts.





Judicial decisions are not case law in the sense that courts applying International Law must stick to them in any case.


Quite the contrary holds true (at least in theory): Individual decisions are only considered binding for the specific case they refer to. Nonetheless, specifically ICJ decisions that represent settled jurisprudence are seldom departed from by the ICJ.



5. Scholarly contributions


Another secondary source of law are scholarly contributions, although – for determining International Law – rarely the contributions of individual scholars are made reference to. Courts determining and applying International Law tend to use and cite primarily the contributions of organizations.


Examples are the draft articles and commentaries by the International Law Commission (or the IDI and the ILA) on its international codifications; the commentaries to the Geneva Conventions (1949) by the International Committee of the Red Cross or writings by the American Society of International Law or the European Society of International Law, which publish prestigious International Law journals.



6. Unilateral statements


Although unilateral statements by high state representatives are not an official source of International Law, they certainly are de facto due to their often legally binding function.


They must be brought by heads of state, heads of government and ministers for foreign affairs and, although there are no form requirements, must be clear and specific. If the freedom of action of their own country was limited by the statement, they must be interpreted restrictively.




Example


A (long) while ago, the Norwegian foreign minister stated that, regarding the Danish claims to Greenland (which is part of Denmark), his country “would not make any difficulties”. When Danish sovereignty was later contested by Norway, the PCIJ (the “predecessor” of the ICJ at the LoN) found the earlier statement legally binding.36






7. Soft law instruments


Apart from the sources of law just mentioned, which, at least in theory, have the binding force of law, there are other instruments of international nature concluded between states that are not meant to be binding. These instruments are often referred to as “soft law” because they have the goal to make their parties do something (like law) but are specifically not enforceable (and therefore soft).


What is the advantage of soft law? Why do states “adopt” it?


Key advantages of international soft law instruments are that they are frequently faster in their conclusion and more flexible (easily and at any time modifiable and withdrawable). However, despite their not legally binding “softness”, states in many cases anyway comply with them due to the political price they often pay if they do not stick to an officially and publicly concluded (soft) agreement.


At last, such soft law agreements can (and sometimes do) become legally binding.


How?


[image: ]


By way of a long and continuous state practice soft law may become customary international law (!).


Apart from that, soft law may serve as evidence for consuetudo or opinio iuris emanating from other acts and assist in interpreting international custom.


Examples for soft law are the famous Universal Declaration of Human Rights (1948), the UN Global Compacts on Migration / on Refugees (both 2018, focusing on international cooperation and burden sharing) and some resolutions and declarations of the UNGA, e.g. the Self-Determination Declaration for Colonies of 1960 (UNGA Resolution 1514 (XV)).



8. Hierarchy of sources and ius cogens



All the (primary) sources of International Law have the same hierarchy.37 Nevertheless, there are some rules that are “above” these. These are the so-called a) international peremptory norms (ius cogens)38, b) international obligations erga omnes and c) obligations under the UN Charter.


International ius cogens is defined in the Vienna Convention on the Law of Treaties (1969), which regulates international treaties between states, as


a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character. (VCLT Art. 53, bold print added)


The result of the conclusion of a treaty conflicting with such a norm, is voidness, which is also the case for other sources of International Law that contradict ius cogens.


The most prominent examples for peremptory international norms are the crimes of International Criminal Law (e.g. Genocide, War crimes or Crimes against humanity, which refers to large-scale attacks on civilians), torture and slavery. Also the general prohibition of the use of force, which is also an obligation under the UN Charter (see below), has been referred to as ius cogens.


Apart from voidness, acts against ius cogens have another consequence. If a state breaches it, all other states must not render assistance to it and refrain from recognizing the breach as lawful.


In other words, ius cogens sets basic substantive rules determining which material content any source of International Law cannot have, otherwise it being both void and not recognized by the international community.


The second “superior” norms category are obligations erga omnes, i.e. obligations owed by a state to the international community as a whole.


While ius cogens refers to substantive no-gos, obligations erga omnes do not refer primarily to illegal substantive contents but to an important procedural question:


If an obligation is owed to nobody in specific (but all states together) who in specific can invoke this obligation if it is breached?


Obligations erga omnes create a procedural possibility for states: The breach of such an obligation can be invoked by any state, even though it is not specifically affected.


These obligations are often referred to for invoking International Environmental Law provisions. Apart from that, all ius cogens has erga omnes-effect, meaning that a breach of international peremptory norms can always be invoked by any state. In addition, human rights (also those that are not ius cogens) generally have erga omnes-character.


The third category of “superior” international rules are obligations under the UN Charter including Security Council Resolutions.


Just like peremptory norms, the rules established in these prevail if a source of International Law is not in line with them. The only condition is that (the Charter and) Resolutions do not violate ius cogens.


The most prominent example is, of course, the prohibition of the use of force (excluding limited cases where it is allowed).





20 Except e.g. in the EU, where it is centralized in Brussels and Strasbourg.


21 Although frequently the national parliament is also required by law to agree on international treaties.


22 The reference to “civilized nations” referring to developed national legal systems and being with no meaning anymore.


23 And some also other entities such as the Sovereign Military Order of Malta, the Holy See or even some NGOs.


24 Although agreements can also be of a non-legal nature.


25 For that, there are certain limits though, see below.


26 In WTO Law, multilateral refers to treaties between all of the WTO’s members and plurilateral to those between only some of its members. Generally, the term multilateral refers though to any international treaty with more than two parties.


27 It often can be determined by state practice itself (laws, judgments, protest notes, countermeasures, etc.).


28 See e.g. Henricksen, 2019: 27.


29 According to which people (e.g. refugees) cannot be returned to countries where they risk grave human rights violations (e.g. torture).


30 Possibility to adjust (or terminate) contracts if fundamental circumstances change.


31 Prohibition of contravening one’s own former actions if the other party counted on these and would be harmed by a change in behavior.


32 And also some private organizations, such as the Institut de Droit International (IDI) and the International Law Association (ILA).


33 E.g. the Hague Conventions of 1899 and 1907 regulating responsibility of individuals in armed conflict.


34 But they can also stem from international law.


35 Agreements must be kept.


36 Legal Status of Eastern Greenland, PCJI Judgment, 1933, A/B Series No. 53.


37 And the lex posterior/lex specialis – rule applies, which means that a newer treaty (provision) replaces an earlier one and a more specific one a more general one.


38 Not to be confused with national ius cogens that in Private International Law can play a role.




OEBPS/nav.xhtml




		Table of Contents



		List of abbreviations



		Foreword



		Preface



		A International Economic? Business? Trade? Law



		B International Law

		I. Origins of International Law



		II. Sources of International Law

		1. Treaties



		2. Custom



		3. General principles of law



		4. Judicial decisions



		5. Scholarly contributions



		6. Unilateral statements



		7. Soft law instruments



		8. Hierarchy of sources and ius cogens









		III. Law of Treaties



		IV. Violation and enforcement of International Law

		1. Countermeasures and retorsion



		2. Use of force









		V. International Investment Law

		1. Foreign (Direct) Investment



		2. Investment protection



		3. Investor-State Dispute Settlement















		C International Trade Law

		I. Free trade theory



		II. How tariffs work



		III. Economic integration and Free Trade Agreements



		IV. WTO history, agreements and structure

		1. Long way to the WTO



		2. WTO agreements



		3. WTO negotiations



		4. WTO institutional structure









		V. WTO Principles

		1. Most Favored Nation Treatment (MFN)

		a. Trade in Goods – MFN



		b. Trade in Services – fundamentals and MFN









		2. National Treatment (NT)

		a. Trade in Goods – NT



		b. Trade in Services – NT and Market Access















		VI. Exceptions to the GATT

		1. Free Trade Agreements exception

		FTA conditions and Rules of Origin









		2. Developing countries exception



		3. General Exceptions



		4. Other Exceptions









		VII. WTO Dispute Settlement

		WTO dispute settlement steps









		VIII. Intellectual Property and TRIPS

		1. International regulation of Intellectual Property



		2. IP licensing



		3. TRIPS

		a. TRIPS – MFN and NT



		b. IP protection and transparency standards



		c. Procedural standards





















		D EU Competition Law

		I. Antitrust

		1. Cartels



		2. Abuse of a dominant market position



		3. Mergers









		II. State aid









		E Private International Law

		I. International Jurisdiction

		1. Where to litigate?



		2. Jurisdiction Requirements and Rules

		a. Choice-of-Court Agreements



		b. Brussels Ia Regulation















		II. Alternative dispute resolution

		1. Non-binding alternative dispute resolution



		2. Arbitration

		a. Arbitration agreements and rules



		b. Some Pros & Cons of arbitration















		III. International Conflict of Laws

		a. Choice-of-Law Agreements



		b. EU Regulations and Rome I









		IV. International Recognition and Enforcement

		Recognition and Enforcement in Brussels Ia and Lugano









		V. Uniform Law

		1. UN Sales Convention (CISG)

		Substantive rules of the CISG



		a. Contract conclusion



		b. Obligations of the parties and passage of risks



		c. Breach of contract









		2. UNIDROIT Principles of International Commercial Contracts (PICC)

		Substantive rules examples



		a. Standard terms



		b. Force majeure and hardship





















		F Lex Mercatoria

		Modern commercial practice

		1. Custom in (public) International Law



		2. Custom in (private) Business Law



		3. Modern Lex Mercatoria















		G Contractual Terms

		I. INCOTERMS

		1. ICC and INCOTERMS



		2. Incorporation and interpretation

		a. How to include INCOTERMS in a contract?



		b. How to interpret INCOTERMS?









		3. INCOTERMS for all modes of transport









		II. Documentary Credits and securing performance

		1. Uniform Customs and Practice (UCP)



		2. Documentary Letter of Credit SalesHow does a documentary credit sale work?

		How does a documentary credit sale work?









		3. Standby Letters of Credit



		4. Payment against documents















		Annex

		WTO Organigram



		WTO Panel Proceedings – Basic Working Procedures



		ICC Force Majeure Clause (short form)



		ICC Hardship Clause









		Danksagung



		Copyright









Page List





		I



		II



		III



		11



		12



		13



		15



		16



		17



		18



		19



		20



		21



		22



		23



		24



		25



		26



		27



		28



		29



		30



		31



		32



		33



		34



		35



		36



		37



		38



		39



		40



		41



		42



		43



		44



		45



		46



		47



		48



		49



		50



		51



		52



		53



		54



		55



		56



		57



		58



		59



		60



		61



		62



		63



		64



		65



		66



		67



		68



		69



		70



		71



		72



		73



		74



		75



		76



		77



		78



		79



		80



		81



		82



		83



		84



		85



		86



		87



		88



		89



		90



		91



		92



		93



		94



		95



		96



		97



		98



		99



		100



		101



		102



		103



		104



		105



		106



		107



		108



		109



		110



		111



		112



		113



		114



		115



		116



		117



		118



		119



		120



		121



		122



		123



		124



		125



		126



		127



		128



		129



		130



		131



		132



		133



		134



		135



		136



		137



		138



		139



		140



		141



		142



		143



		144



		145



		146



		147



		148



		149



		150



		151



		152



		153



		154



		155



		156



		157



		158



		159



		160



		161



		162



		163



		164



		165



		166



		167



		168



		169



		170



		171



		172



		173



		174



		175



		176



		177



		178



		179



		180



		181



		182



		183



		184



		185



		186



		187



		188



		189



		190



		191



		192



		193



		194



		195



		196



		197



		198



		199



		200



		201



		202



		203



		204



		205



		206



		207



		208



		209



		210



		211



		212



		213



		214



		215



		216



		217



		218



		219



		220



		221



		222



		223



		224



		225



		226



		227



		228



		229



		230



		231



		232



		233



		234



		235



		236



		237



		238



		239



		240



		241



		242



		243



		244



		245



		246



		247



		248



		249



		250



		251



		252



		253



		254



		255



		256



		257



		258



		259



		260



		261



		262



		263



		264



		265



		266



		267



		268



		269



		270



		271



		272



		273



		274



		275



		276



		277



		278



		279



		280



		281



		282



		283



		284



		285



		286



		287



		288



		289



		290



		291



		292



		293



		294



		295



		296



		297



		298



		299



		300



		301



		302



		303



		304



		305



		306



		307



		308



		309



		310



		311



		312



		313



		314



		315



		316



		317



		318



		319



		320



		321



		322



		323



		324



		325



		326



		327



		328



		329



		330



		iv











OEBPS/images/cover.jpg
Key Essentials of
International Trade
and Business Law

Harald J. Jauk





OEBPS/images/28_1.jpg





OEBPS/images/39_1.jpg





OEBPS/images/24_1.jpg





OEBPS/images/33_1.jpg





