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Impact Assessment KAM: Anti Counterfeit Implementation



1.  Background
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The Kenya Association of Manufacturers (KAM) is the representative organisation for manufacturing value-add industries in Kenya. In pursuit of its core mandate of policy advocacy, KAM promotes trade and investment, upholds standards, encourages the formulation, enactment and administration of sound policies that facilitate a competitive business environment and reduce the cost of doing business. 

Since 2008, KAM has been advocating for reforms to curb illicit trade. Illicit trade exposes local manufacturers to unfair competition, but also puts the general public at risk by exposing them to substandard or counterfeit goods whose suitability for use is not assured. 

Kenya has an extensive legislative framework to address counterfeiting, piracy, the protection of intellectual property rights and illicit manufacturing of goods. The framework includes the Anti-Counterfeit Act No. 13 of 2008, the Trademarks Act Cap. 506, Industrial Property Act No 3 of 2001, The Copyright Act No 12 of 2001, the Standards Act Cap. 496 and the Penal Code Cap. 63.
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2.  Counterfeiting trends and problems in Kenya
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A counterfeit is a product that imitates the genuine one. Counterfeiting and piracy are the infringement of intellectual property rights. The vice is a global concern that denies intellectual property rights owners their deserved benefits. Products that are mostly counterfeited are fast-moving consumable goods including soap and detergents, food products, alcoholic beverages, dry cell batteries, pens, cosmetics, electrical and electronic equipment, vehicle spare parts, common medicine, shoe polish, seeds & fertilizers, apparel & software among others.

Illicit trade has continued to be a challenge, particularly for the manufacturing sector in Kenya with the infiltration of illicit goods into the market - as evidenced during the third quarter of 2018 where large consignments of sugar unfit for human consumption and substandard fertilizer were seized by authorities at the port of entry. 

In 2008, KAM identified the issue of counterfeit goods as one of the biggest threats to growth in the manufacturing sector. The trademark owner is the most aﬀected player in the counterfeiting market system. To mitigate the negative eﬀects, it is in the interest of the trademark owner to be engaged in anti-counterfeiting activities. Often, trademark owners do not discuss the problem in public for fear of their competitors. This is because companies consider the risk of negative publicity to be higher than possible benefits from public awareness.

The Business Advocacy Fund (BAF) supported KAM with research and advocacy grants, resulting in the successful enactment of the Anti-Counterfeit Act, 2008. The Act led to the formation of an Anti-Counterfeit Agency (ACA) that started operations in June 2010. ACA is a creature of statute established under The Anti-Counterfeit Act. At its inception in 2008, ACA joined a growing list of statutory institutions charged with administering and enforcing various aspects related to IP rights in Kenya. 

The main institutions include Kenya Industrial Property Institute (KIPI), Kenya Copyright Board (KECOBO), Kenya Plant Health Inspectorate Service (KEPHIS), Kenya Bureau of Standards (KEBS) and Kenya Revenue Authority (KRA), some of which are represented on ACA’s board of directors. It was hoped that the wealth of knowledge and experience among the various ACA constituent agencies would guarantee ACA’s success, but this was not to be the case. On the contrary, ACA seemed bent on usurping and duplicating the mandates of the state agencies that preceded it.

Shortly before the end of 2013, it was estimated that annually, KES 30 billion is lost by manufacturers and KES 6 billion by the government due to trade in illicit goods. In 2014, estimates have put the figures at KES 50 billion and KES 20 billion respectively. This denotes an increase of almost 100% in less than two years and shows that the same figures could be reasonably expected to rise to more than KES 100 billion in total losses for the country in the next few years if no action is taken. 

KEBS says the coastline has become porous with the importation of substandard and counterfeit products. Most of the goods originate from Tanzania and Uganda and are marked with the respective countries' standards stamps. KEBS says that Boda-Boda operators are being used to sneak substandard goods into the country through porous border points at the coast. There are also gaps in Lunga Lunga and Namanga. The Anti-Counterfeit Agency seized goods worth KES 1.7 billion in 2017 and destroyed counterfeit products worth over KES 700 million.
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