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    Foreword




    The human rights of athletes and players have been very prominently in the forefront of international news recently. The saga around Novak Djokovic’s exclusion from the Australian Open in January 2022, due to his non-compliance with Australian health policy and his previous remarks on Covid-19, is only one example.




    These recent events indicate that athletes and players, even top-level ones, can find themselves very suddenly in fragile positions when facing far-reaching decisions of states or powerful sports governing bodies, such as FIFA, UEFA or the International Olympic Committee (IOC). In this context, it has to be kept in mind that athletes and players are generally not able to challenge their exclusion from competitions before ordinary (state) courts due to very specific contract clauses excluding jurisdiction of ordinary courts in favour of the International Court of Arbitration for Sport (CAS). Such clauses may raise questions from a human rights’ point of view




    Sports arbitration is one such domain on which the European Court of Human Rights (the Court) has, quite recently, started to keep a closer eye. Cases such as Mutu and Pechstein v. Switzerland, Platini v. Switzerland, as well as Ali Rıza and Others v. Turkey are milestones for the protection of rights of athletes, players and high-ranking officials of sports governing bodies. Other high-profile cases are currently pending before our Court, in particular the case of Mokgadi Caster Semenya v. Switzerland, a top-level athlete from South Africa who complains that IAAF (now: World Athletics) has banned her in an arbitrary and discriminatory fashion from competing due to her naturally increased level of testosterone.




    This case law indicates that the field of sport is not a self-contained regime and that the Court has jurisdiction to deal with allegations of human rights abuses of athletes and players in spite of the fact that the sanctions had been imposed by “private” bodies, such as FIFA, and had been endorsed by CAS as a non-state court.




    For these reasons, I believe that Daniel Rietiker’s book is very timely. It also closes a gap in literature. I am actually not aware of any book that has been written so comprehensively on the topic of human rights in sports, with a focus on the European Convention on Human Rights. His analysis not only includes athletes and players, but other actors involved in sport as well, such as clubs, fans and even migrants alleging that their human rights were violated when they were working on stadium construction sites.




    The introductory part of Daniel’s book (Part I) sets the stage by explaining certain key concepts of both the field of human rights and of the sport movement, such as autonomy of sports and the lex sportiva. It also raises the question of whom can be held responsible for breaches of human rights of athletes and players. It has to be kept in mind that, in spite of the numerous private actors involved in sport, the primary responsibility for human rights violations lies on the shoulders of the states, which are the only duty bearers under international human rights law. Daniel illustrates that the key for the Court to deal nevertheless with complaints emanating from human rights violations perpetrated by private actors constitutes the concept of positive obligations. Finally, this part raises the question whether states, such as Switzerland, which are very welcoming to international sports federations, such as FIFA, UEFA and the IOC, bear a special responsibility for human rights abuses committed allegedly by or within these organisations.




    Part II of the book gives a clear and comprehensive picture of the issues that have already been decided by the Court in the field of sport. It is surprising to what a large extent the Court has already dealt with allegations of human rights breaches in sports. Many of the guarantees enshrined in the Convention have turned out to be relevant. It is noteworthy to mention that the cases dealing with the protection of fans and fan clubs in the fight against hooliganism have so far been quantitatively as significant as the applications brought before the Court by athletes and players.




    From my point of view, Part III of the book is the most original because it tries to come up, very eloquently, with new areas in sports that could potentially give rise to human rights complaints before the Court. This analysis is based either on existing case law decided in other fields by the Court, on the duties of states parties to relevant treaties concluded within the Council of Europe – in particular the Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse, the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence, or the Council of Europe Convention on an Integrated Safety, Security and Service Approach at Football Matches and Other Sports Events – or on such issues decided by other courts, in particular in the United States. The overall logic of this chapter is, very adequately, the presumption that certain people, such as children, women or racial and other minorities are more exposed to human rights abuses, in sport and elsewhere. It is therefore not surprising that discrimination issues, based on disability, gender, gender identity or sexual orientation, take a particularly significant place in this part of the book.




    Finally, Part IV outlines, in a nutshell, the procedure before the Court and summarises the most important points that must be kept in mind before lodging an application, in particular in the field of sport. Considering the time constraints under which law firms and litigators work these days, the practical and compact recommendations given in this part of the book will assist lawyers defending athletes and players before the Court very effectively.




    To sum up, I am convinced that Daniel’s manual is a great tool for professionals and volunteers engaging in the field of sport. I highly recommend it not only to lawyers and litigators defending the rights of athletes and players before courts, but also to a larger readership. Apart from students, teachers and university professors who are genuinely interested in sports and human rights, any other persons who are involved in sport, in various functions and fields, might find the manual useful too. Trainers, coaches and members of clubs, federations, national Ministries dealing with sports and youth, as well as specialised bodies, such as WADA, might appreciate the book as an indispensable source for education and, at the same time, for the prevention of future human rights abuses in sport.




    In its clarity and practical approach, it is also a book that is meant to build a bridge between, on the one hand, the world of sport with its own rules and principles and, on the other, the field of human rights. These two branches of law have been, until now, very separated and are characterised by a very high degree of specialisation among the respective lawyers. In the end, the main value of Daniel’s book might be to enhance, very concretely and practically, the mutual understanding and the cross-fertilisation between these two worlds.




    Robert Spano




    Former President of the European Court of Human Rights




    (May 2020 - Sept. 2022)


  




  

    



    Introductory note




    In June 2022, I connected with Daniel Rietiker in Lausanne, Switzerland, to discuss a collaborative project on sport and human rights. Our meeting represents a symbolic moment in sport and regulation because the intersection between marginalised athletes, human rights, sport regulation and law is at a crucial point of reckoning. With the rise of athlete activism and global anti-discrimination movements, the behaviour of sports bodies and their management of inclusion and exclusion in sport are under close scrutiny. There is a renewed focus on the relationship between sport and human rights with an increased body of research navigating how to align sport with human rights. Accompanying this, the role of judicial systems is also being critiqued.




    Our multidisciplinary conversations concerning sport and human rights were both enriching and complex, probing the tensions between sport and the law, and developing further connections between the lived experiences of marginalised athletes and the regulatory legal and sport human rights framework. It was clear from this dialogue that there remains a gap in our insight into the theoretical and practical application of human rights to sport, specifically in the context of the European Court of Human Rights, which is considered to be the apex in the field of human rights.




    This book remedies this shortfall by outlining the scope and limitations of the role of the Court in resolving human rights disputes in sport. It exemplifies progress in the acknowledgement of defending human rights in sport. Daniel demonstrates his remarkable knowledge of the Court in this handbook, covering every aspect of the actual and potential application of human rights to sport in respect of athletes, players, clubs and fans.




    With the spotlight on the role of the Court, Daniel examines the past and present and even maps out future areas for inquiry by the Court in respect of sport human rights issues. With impressive knowledge of the contrasting jurisdictions and legal limitations, Daniel analyses an extensive range of nuanced case law to explore challenges and opportunities for the Court in this field.




    This is a timely and necessary piece of work that will inform regulatory discussions in this area and prove a valuable reference point for sport and athletes in understanding the thorny interaction between sport and human rights. Daniel addresses significant technical legal characteristics concerning the enforceability of human rights provisions and Court judgments in sport disputes.




    He also moves beyond the confines of those technical legal issues and offers a humanistic angle to the impact of the Court on athletes, players, clubs and fans. For instance, my area of expertise is centred around gender and race discrimination. The content includes interesting analysis of how those marginalised rights might be captured within the jurisdiction of the Court. The future of gender eligibility hinges on the current Semenya appeal to the Court. At the same time, English sports are facing substantial challenges in relation to race discrimination. This handbook educates readers about the position of the Court within those debates.




    Daniel has constructed a comprehensive handbook that draws upon difficult matters in a very accessible way. He bridges the gap in the literature by examining how the Court operates, theorises academic issues and offers practical guidance for various parties involved in law and sport.




    Dr Seema Patel




    Senior Lecturer in Law, Nottingham Law School, Nottingham Trent University International Expert on Discrimination in Sport
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    Furthermore, I want to highlight three points that are particularly significant for me:




    

      

        	The particular vulnerability of certain groups of persons cannot be overstated when it comes to human rights abuses. This factor plays even a more important role in the field of sport, which is often dominated by traditional values and by rules established and governed in Europe, predominantly by men. Stereotypical thinking and discrimination find open doors in such an environment. As a result, the protection against discrimination of all kinds shall be a top priority for those fighting for human rights in sport.





        	For me, as a lawyer, judicial and procedural guarantees are key for the realisation of human rights, also in sport. The right to access to an independent and impartial tribunal or to an effective remedy is fundamental in this domain too. So far, cases have been brought to the Court mainly by world famous (former) athletes and players, such as Adrian Mutu, Claudia Pechstein or Michel Platini. These are individuals who are financially able to afford effective representation before disciplinary bodies or courts. However, judicial and procedural guarantees turn out to be even more important when less well-known athletes and players, maybe at the beginning of their careers, complain about violations of their human rights. For them, very basic guarantees, such as the right to legal aid or to be represented effectively, are fundamental in order to be heard and perhaps decisive for their future career. I do not see any reason why this category of athletes and players, whose salaries might in practice not be very different from ordinary “workers” and who do not enjoy the privileges of top athletes and players, should be less protected than any other profession, which has access to ordinary (labour) courts.





        	When I was about to finish writing and polishing the manuscript of this publication, Russian troops started what they called a “special military operation” against Ukraine (24 April 2022). As an almost immediate result, massive and widespread sanctions were announced and implemented against Russian individuals and legal entities. Artists, theatre players, opera singers or businessmen have lost contracts, jobs or their property based on an assumption of maintaining close ties with the Russian Government. Russian sportsmen and sportswomen, clubs and federations were not exempted. The timing of my book did not allow me to include these developments, but I feel it is important to add the following.



      


    




    If such collective sanctions might be justified as an immediate reaction to the Russian armed attacks on the Ukrainian territory, the question of their legal basis and their proportionality remains open. In any event, history teaches us that procedural guarantees and legal remedies for individuals who are affected by measures of this kind are crucial in such situations. In times when international law and the rule of law are under immense pressure, the Court has demonstrated its relevance in numerous instances where states have been blamed for arbitrary or disproportionate measures against terrorism (see, for instance El-Masri v. “the former Yugoslav Republic of Macedonia” [GC], concerning extraordinary rendition of presumed terrorists) and, in particular, it has stressed the importance of judicial remedy against sanction regimes even without challenging the justification of the measures as such (see, among others, Nada v. Switzerland [GC] (2012) and Al-Dulimi and Montana Management Inc. v. Switzerland [GC] (2016) both concerning “black lists” of the UN Security Council established in the fight against terrorism).




    In this regard, it is noteworthy to mention that the Court may remain relevant and accessible for Russian athletes, players, clubs and federations insofar as they could complain about bans, suspensions or exclusions from competitions before the CAS, then via the Swiss Federal Tribunal before the Court for measures taken, inter alia, by international federations. Since this kind of (arbitration) case is directed against Switzerland, the fact that Russia has been expelled from the Council of Europe as a result of its actions in Ukraine is not relevant.




    And I am ending with a hope: human-centred sports!




    A couple of years ago, I started working to bring human rights thinking into the – also (like sport) very different and traditional – field of nuclear weapons in order to realise the goal of a world free of nuclear weapons (see, in particular, Daniel Rietiker, Humanization of Arms Control – Paving the Way for a World Free of Nuclear Weapons, Routledge, 2018). If the present publication serves, at least to a very modest extent, to “humanise” the field of sport further, by placing the rights and interests of athletes and players at the centre of attention and discussion instead of commercial and political considerations, an important goal of my efforts will be achieved. This concerns not only the rights of athletes and players, but also the bidding and selection processes for mega sports events, where important decisions in terms of human rights of potential stadium workers are taken, as the example of the FIFA World Cup in Qatar 2022 demonstrates.




    Daniel Rietiker
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    General introduction




    The organisation of sport has long been considered a “private” matter where human rights, developed traditionally to protect the individual against state interference, have only a very limited role to play. One of the characteristics of the domain of sport is that its principal actors, such as clubs or national and international sports federations (FIFA or IOC), are private entities and, therefore, not directly addressed by human rights standards. Moreover, certain international federations are financially very powerful and, therefore, important players on the global stage. Pursuing doubtlessly public interest goals, they are at the same time business oriented. Finally, their legal foundations are often rather thin insofar as they are often constituted as associations under (Swiss) private law. These factors make it difficult to hold them accountable for potential human rights violations.




    However, recent cases decided by the European Court of Human Rights ( “the Court” in this manual) indicate that there is a growing interaction between sport and human rights: Mutu and Pechstein v. Switzerland (2018) dealt with the right to a fair trial before the Court of Arbitration for Sport (CAS) of Adrian Mutu, an international football player, who had exhausted dispute settlement procedures within the English Premier League and FIFA, and Claudia Pechstein, a renowned German speed skater. In the case of Platini v. Switzerland (2020) (dec.), a former FIFA president challenged, in light of the right to private life, his suspension for four years from all football-related activities imposed by FIFA. In the case of Šimunić v. Croatia (2019) (dec.), a Croatian football player had been convicted by the Croatian authorities for addressing messages to spectators at a football match, the content of which expressed or incited hatred on the basis of race, nationality and faith. He claimed before the Court that there had been a violation of his right to freedom of expression. The case of Fédération Nationale des Associations et Syndicats Sportifs (FNASS) and Others v. France (2018), was introduced by player unions and individual players and athletes, claiming that the requirement that certain sports professionals provide information detailing their whereabouts for the purposes of unannounced anti-doping tests ( “whereabouts requirement”) would infringe their right to privacy.




    Athletes and players are, however, not the only ones that have appealed to the Court. In the case of S., V. and A. v. Denmark (2018) [GC], several football fans challenged their detention, which had lasted for over seven hours, when they were in Copenhagen to watch a football game between the national teams of Denmark and Sweden in October 2009. The authorities justified their detention by the need to prevent hooligan violence. All these cases will be explained in more detail in this manual.




    The purpose of this manual is to assist lawyers litigating the rights of athletes, players, clubs, fans and other people involved in sport, and to allow students and professors to address the topic of human rights in sport from an athlete’s or a player’s point of view. The focus is on practical aspects, rather than on theoretical considerations. The manual mainly deals with the instruments adopted within the Council of Europe, in particular the European Convention on Human Rights ( “the Convention”), as interpreted and applied by the Court. Other instruments adopted within the Council of Europe are also referred to, insofar as they inspire and clarify the interpretation of the Convention by the Court. The most relevant for this manual are the 2016 Convention on an Integrated Safety, Security and Service Approach at Football Matches and Other Sports Events (the “Saint-Denis Convention”), the 2011 Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (the “Istanbul Convention”) and the 2007 Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (the “Lanzarote Convention”).1




    The book is in four parts, containing in total 12 chapters.




    Part I sets the theoretical framework, starting with the key concepts and particularities of the domain of sport and human rights law (Chapter 1). The Convention serves as example. Chapter 2 addresses the question of who has to reply to allegations of human rights violations in sport. Traditionally, only states are bound by human rights treaties, but this study elaborates whether sports governing bodies, in particular international and national federations, can nevertheless be held liable for human rights abuses, mainly through the concept of due diligence imposed on businesses. Chapter 3 deals with the question of sports-related human rights violations committed abroad and the question of who may be held responsible. An example often referred to recently is the situation of migrant workers being abused and exploited during the construction of football stadiums for a championship to be held outside Europe, such as the Football World Cup in Qatar 2022.




    Part II addresses the human rights and situations in the field of sport that have already been dealt with by the Court. The relevant domains and the applicable human rights guarantees are already very diverse: access to courts, fair hearing and other procedural guarantees (Articles 6, 7 and 8 of the Convention) are discussed in Chapter 4, privacy in the fight against doping (Article 8, and Article 2 of Protocol No. 4) is examined in Chapter 5, freedom of expression of players and athletes (Article 10) is the subject of Chapter 6, and Chapter 7 looks at the human rights of fans, in particular in the fight against hooliganism (Articles 2, 3, 5, 10, 11, and Article 4 of Protocol No. 7).




    Part III considers potential issues at stake in light of the special needs of particularly vulnerable groups of persons in sport. The non-exhaustive list contains the following issues: discrimination against persons with disabilities, against women and against intersex and transgender athletes (all in Chapter 8), violence and sexual abuse against women and children (minors), including the right to be informed about and protected against certain health risks, especially brain damage, in certain contact sports (Chapter 9), hate speech against athletes and players, based on racial or ethnic grounds and on sexual orientation or gender identity (Chapter 10), and trafficking in human beings, both in transfers of players, in particular minors, and in stadium construction and procurement supply chains (Chapter 11).




    In Part IV, Chapter 12 is intended to give practical information to lawyers interested in litigating sports-related cases, by explaining the procedure and admissibility criteria before the Court. Finally, some general conclusions are drawn.




    

      




      

        1 The text of all Council of Europe treaties, their explanatory reports, the status of signatures and ratifications, the declarations and reservations made by states are available at https://www.coe.int/en/web/conventions/.


      


    


  




  

    



    
Part I Theoretical setting



  




  

    



    
Chapter 1 Definitions





    

      1.1. KEY CONCEPTS AND PARTICULARITIES OF THE FIELD OF SPORT




      

        1.1.1. Autonomy of the sport movement and lex sportiva




        Sport long has been considered an autonomous, self-contained regime that does not need or want to be governed by external legal sources or authorities (Schwab 2018, especially 221-2; Cornu et al. 2017; Szyszczak 2007).




        Apart from a few exceptions, in particular France, where sports organisations are considered to perform a public-service task, states rarely intervene in the regulation of sports (Cornu et al. 2017: 22). The sports movement operates within a highly integrated institutional set-up based on a pyramid structure, with the international federations on the top, exercising monopoly positions in relation to their particular discipline (ibid.). The Swiss Federal Tribunal in 2020 acknowledged the hierarchical structure of professional sports in the Caster Semenya case:




        

          The applicant alleges, not without relevance, that the relations between an athlete and a sports federation have certain similarities with those that exist between an individual and the State. It is true that the Federal Tribunal has observed that professional sport is characterised by a very hierarchical structure, both on international and national level. Established on a vertical axis, the relations between athletes and organisations that are dealing with the different sports can be distinguished from horizontal relations created by the parties to a contractual relationship.1


        




        The current system guarantees considerable autonomy vis-à-vis the state authorities, and only a few exceptions exist, in particular the major North American professional sports leagues, which are not under the authority of the international federations (Cornu et al. 2017). The principle of the autonomy of the sports movement is widely recognised by states and international institutions, such as the European Union or the Council of Europe. The latter has, by Recommendation of the Committee of Ministers CM/Rec (2011) 3, adopted on 2 February 2011, recognised and defined the principle as follows.




        

          The Committee of Ministers…




          [r]ecommends that the governments of Member States:




          1. recognise the following features describing the autonomy of the sports movement: the autonomy of sport is, within the framework of national, European and international law, the possibility for non-governmental non-profit-making sports organisations to:




          – establish, amend and interpret the “rules of the game” appropriate to their sport freely, without undue political or economic influence;




          – choose their leaders democratically, without interference by States or third parties;




          – obtain adequate funds from public or other sources, without disproportionate obligations;




          – use these funds to achieve objectives and carry out activities chosen without severe external constraints;




          – co-operate with public authorities to clarify the interpretation of the applicable legal framework in order to prevent legal uncertainty and contribute, in consultation with public authorities, to the preparation of sports rules, such as competition rules or club rules of sports NGOs, which are legitimate and proportionate to the achievement of these objectives;


        




        Likewise, the preamble of the Council of Europe Convention on the Manipulation of Sports Competitions (CETS No. 215), adopted in 2014, acknowledges that “in accordance with the principle of the autonomy of sport, sports organisations are responsible for sport and have self-regulatory and disciplinary responsibilities in the fight against manipulation of sports competitions”. However, it adds that “public authorities protect the integrity of sport, where appropriate”.




        From a legal point of view and by analogy with the separation of powers within a state, the principle of autonomy has three aspects: first of all, the sports governing bodies, in particular the international federations, have a broad self-regulatory capacity; in other words, they produce themselves the standards which apply to them and their members, in particular in the disciplinary field (Cornu et al. 2017: 24). The ultimate expression of the self-regulatory capacity is the emergence of a lex sportiva, which can be defined as the body of law of international scope drawn up by sports organisations themselves with a view to regulating the conduct of sports competitions (ibid; Zakharova 2019).




        Second, as a result of the pyramid structure and the highly integrated nature of the sports movement, the effectiveness of sports rules is ensured by arrangements and mechanisms that are also specific to the sports movement, not requiring state intervention (Cornu et al. 2017: 24). As an example, a decision taken by a national federation to suspend an athlete is systematically recognised by other national federations for competitions within their remit, or in cases where the international federation requires so (ibid.). In other words, executive power too lies within the exclusive competence of the sports governing bodies.




        Third, sports organisations have the power to supervise the implementation of the lex sportiva, which they exercise in particular through their disciplinary authority and the construction of a genuine sports justice system with the Court of Arbitration for Sport (CAS) at the top. CAS can be regarded as the sports movement’s supreme judicial body that has extremely broad powers due to the fact that a large number of sports federations have accepted its jurisdiction (Cornu et al. 2017). The unique position of CAS is reinforced by another specific feature of the sports justice system, namely the generally compulsory submission of members to arbitration and, as a result, the exclusion of the jurisdiction of ordinary state courts. Sports federations insert a clause in their rules or statutes, making arbitration compulsory for their members. In other words, in joining the federations, athletes and other parties involved in sports competitions have generally no choice but to accept arbitration as the means of settlement of disputes (ibid: 31).




        The broad use of arbitration procedures by the sport movement, of which CAS is only one example, can be considered an expression of the will of the federations to escape the control of national courts and, as a result, to shield themselves against interference by state power more generally (Cornu et al. 2017: 24-5).




        To give an example of the monopoly position of sports governing bodies, we can briefly present the situation of FIFA, the global regulator of football, or soccer (Hock et al: 194). FIFA has developed a complex organisational structure, including its member associations, most of which represent a single country, and six regional confederations, in order to effectively regulate all parties participating in organised football competitions (ibid: 194-5). FIFA requires its confederations to ensure that international competitions in which clubs from national associations participate are organised with both the consent of the relevant confederation and the approval of FIFA (FIFA Statutes, Article 20 §3e). Moreover, FIFA has established private dispute resolution venues and sophisticated systems of sanctions and incentives promoting compliance with the decisions of the dispute resolution bodies (Gomtsian et al. 2018). In particular, FIFA recognises the mandatory jurisdiction of CAS to decide on disputes between FIFA, its members, confederations, leagues, clubs, players, intermediaries and other involved parties. This mechanism is another tool to ensure compliance with FIFA’s global order. Hock and Gomtsian (at 194) claim that through this monopolistic position “FIFA effectively regulates every party that participates in organised football competitions, including players, clubs, coaches, managers, club investors, officials, sponsors, and spectators.”




        From a human rights point of view, the existence of regimes that claim to be self-contained are not unproblematic, especially in an area, such as contemporary sport, where important decisions are taken that affect people’s financial existence, private and family life, health and reputation. In other words, the powers of sports organisations to adopt rules, and punish and monitor their members, are so extensive that their actions are likely to interfere in the members’fundamental human rights to no less a degree than an action by state authorities would (Cornu et al: 42). For this reason, it is crucial that the duty of states to respect human rights is enforced also in respect of acts and measures of sports organisations, even more so considering the generally weak position of athletes and other members vis-à-vis their federations due to the above-mentioned compulsory submission to arbitration and, as a result, the exclusion of important procedural guarantees offered by ordinary state courts (Zakharova 2020).




        Recent developments go in that direction. Judgments such as Mutu and Pechstein v. Switzerland, rendered by the Court in 2018, have challenged the autonomy of the sport movement and the monopolistic position of sports governing bodies, raising the question whether this autonomy is sustainable in the long run. Under Article 1 of the Convention (Obligation to respect human rights), “[t]he High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms” deriving from that treaty. One of the purposes of this manual is to examine whether, or to what extent, human rights complaints of athletes, players, fans and clubs within the (private) universe of sport, can trigger the “jurisdiction” of those states that are Parties to the Convention.




        Finally, on a legislative level too, there is increasing awareness that the domain of sport needs to be backed up by international law, in particular human rights law. To name just one example, within the Council of Europe, the need for stronger guarantees for athletes in anti-doping procedures before the national anti-doping bodies has been considered for some time already. A call for stronger guarantees has been justified, among other arguments, by the wide diversity among states parties in relation to anti-doping procedure. Awareness has grown among the states parties and the relevant stakeholders that effective access to justice is a key element in securing equal opportunities for all athletes. For these reasons, the Council of Europe Anti-Doping Monitoring Group has prepared a draft recommendation on general principles of fair procedure that should apply when allegations of doping are being investigated and when anti-doping proceedings are brought against an athlete, or any other natural or legal person alleged to have infringed anti-doping rules.2 The principles are enumerated and explained in paragraph 1 of the appendix to the Recommendation CM/Rec (2022), and are to a large extent inspired by Article 6 of the Convention and the Court’s case law. This is partly because Michael O’Boyle, former Deputy Registrar at the Court, and a small team of Court Registry lawyers advised the Monitoring Group in preparing the recommendation.


      




      

        1.1.2. Mainly private actors




        Another characteristic of the sport movement is that many actors are private entities. Sports governing bodies are private actors, often associations, such as FIFA, which is an association under Swiss law.3 As such, they are not directly addressed by human rights, which traditionally only bind state authorities.




        This manual will explain that, in particular through the notion of positive obligations, states might nevertheless be held accountable for the acts of sports governing bodies. Moreover, sports bodies might see their liability directly engaged on the basis of the duty of due diligence, in analogy to the corporate responsibility of businesses for human rights abuses (see Chapter 2, §2.2).




        It is important to underline that, even though the private actors enjoy large autonomy in sport, state authorities intervene nevertheless on several levels. First of all, the maintenance of public order and security, for instance around a mega sport event such as an international football tournament, remains typically a state function. The case of S., V. and A. v. Denmark,4 in which the applicants, football fans, had been detained for several hours with a view to preventing hooliganism and clashes between the fans of the Danish and Swedish national teams, is an example of state intervention, i.e. a potential breach of a negative human rights obligation (see Chapter 7, §7.2.3). Another prerogative of public power is the state’s monopoly in imposing criminal sanctions on individuals. The sports movement is not exempted from this state competence. An example of this is the case of Šimunić v. Croatia (see Chapter 6, §6.3).5 The applicant, a Croatian football player, was convicted by the Croatian authorities of a minor criminal offence for addressing messages to spectators at a football match, the content of which expressed or incited hatred on the basis of race, nationality and faith.


      


    




    

      1.2. KEY CONCEPTS AND PARTICULARITIES OF HUMAN RIGHTS LAW AND THE CONVENTION




      

        
1.2.1. Binding nature of the Convention and the right to individual application





        The Court decides cases on the basis of the Convention, which was adopted on 4 November 1950 and entered into force on 3 September 1953. Since then it has become the key player in the protection of human rights in Europe. The jurisdiction of the Court is broad and encompasses all the allegations of violations of the human rights enshrined in the Convention and occurring in one of the 46 member states.6 The binding nature of the Convention is recalled in its Article 1, mentioned above, according to which the states parties “shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention.”




        One of the cornerstones of the Convention system is the right to individual application within the meaning of Article 34, which says “The Court may receive applications from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the Protocols thereto. The High Contracting Parties undertake not to hinder in any way the effective exercise of this right.” This direct access to an independent judicial body that has the power to examine allegations of human rights abuses is unique in the world and it is open to 675 million people. As a result, athletes, players, fans, clubs and anyone involved in sport may consider submitting their allegations of breach of their rights to the Court. Such direct access has its drawbacks. On 30 June 2022, 72 750 cases were pending before the Court. Roughly 70 % of these cases concerned five states, namely Italy, Romania, Russia, Turkey and Ukraine.




        An important feature of the right to individual application is enshrined in the second sentence of Article 34 of the Convention, according to which the High Contracting Parties undertake not to hinder in any way the effective exercise of this right. Interestingly, the Court has jurisdiction to conclude that this “procedural” right has been breached by states, for instance by a government not complying with interim measures indicated by the Court under its Rule 39.7


      




      

        1.2.2. Effectiveness and execution of judgments




        There is today virtually no aspect of society and human life that escapes the influence of the jurisdiction of the Strasbourg Court, which renders hundreds of judgments each year.8 This fact underlines the potential relevance of its case law for the field of sport. But these numbers are not the most important feature of the Convention system. The Court is often considered as perhaps the most relevant international human rights body, thanks to its principle of effectiveness, by which the Court’s interpretation of the Convention must aim at realising its “object and purpose”,9 namely the “practical and effective” protection of the rights enshrined in the Convention (see Serghides 2022 and 2018a; see also Rietiker 2010 and 2019b).




        In the leading case of Airey v. Ireland (1979), the Court held that “the Convention is intended to guarantee not rights that are theoretical or illusory but rights that are practical and effective” (§24). In this case, the right to effective access to a tribunal was at stake: a wife who was indigent was refused legal aid to bring proceedings in the Irish High Court for an order of judicial separation. The Court held that, for the applicant’s access to the court to be effective, she required legal representation, which for her meant free legal representation. Similar considerations applied in Steel and Morris v. the United Kingdom (2005), in which the Court had to decide whether the right of effective access to court required legal aid in defamation claims. In this case, McDonalds, the fast-food chain, successfully brought an action for defamation against the two applicants for criticism of the chain’s environmental and social policy. Again based on arguments of effectiveness, the Court (in §§55, 59, 61 and 67) upheld the applicants’ claim that the UK had infringed Article 6 §1 by refusing legal aid to the applicants, who were of very modest means and facing complex and serious defamation proceedings, with McDonalds claiming £100 000 damages.




        An important aspect of the principle of effectiveness is that once the Court has found that there has been a violation of the Convention, the state has to implement ( “execute”) the judgment, a process which can take several years and which is supervised by the Committee of Ministers of the Council of Europe. Article 46 (Binding force and execution of judgments) reads: “1. The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties. 2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution”. In other words, a state that has been found in violation of the Convention has to ensure that the consequences of such a violation have been remedied and that potential repetition of similar violations is excluded to the extent possible. This can imply so-called individual measures, such as payment of the sum owed to a victim in light of just satisfaction (Article 41), but can also encompass so-called general measures, including enacting new laws and regulations.10 This system ensures that a final judgment delivered by the Court does not remain lettre morte and it enhances the effectiveness of the Convention system (see §12.3.4 below).


      




      

        1.2.3. Dynamic interpretation and margin of appreciation




        Another aspect of effectiveness is the Court’s dynamic interpretation “in the light of present-day conditions.”11 This has allowed it to constantly update its jurisprudence and to adapt it to current social developments and needs (as in, among others, Londras et al. 2018: 71-92; Bjorge 2014; Fitzmaurice 2008; Mowbray 2005; Djeffal 2015; Dupuy 2011; Linderfalk 2008; Distefano 2011). This modern approach to interpretation has enabled the Court to decide cases of societal importance, such as the recognition of the rights of children born out of wedlock,12 or the rights of homosexuals13 and transsexuals.14




        There is no doubt that the field of sport is also a very dynamic one and thus the Court’s case law and its modern approach to interpretation are very relevant for the domain of sport. The case of Caster Semenya of South Africa, an athlete who was temporarily suspended by the IAAF for increased testosterone levels, is an appropriate example of the dynamics of the world of sport, where private and public interests of society, biology, gender, sex, medicine, ethics, fair competition and human rights collide (Brown 2019). It is currently pending before the Court.




        The rules applicable to sport are constantly changing – for example, doping rules have been adopted as a response to new methods of doping. It is obvious that a dynamic approach fits much better with rapidly developing areas than a static interpretation that relies on the preparatory work to the Convention and ideas that were predominant in 1950. Finally, according to Article 32 of the 1969 Vienna Convention on the Law of Treaties, preparatory work is considered only as a “supplementary means of treaty interpretation”.




        Despite its dynamic and modern interpretation, however, the Court is not an “activist” court and generally finds an appropriate middle ground between a progressive development of human rights, on the one hand, and respecting the principle of security of law and the margin of appreciation of the states parties, on the other. The latter concept means that states are allowed a certain measure of discretion, subject nevertheless to the supervision of the Court, when they take legislative, administrative or judicial action in the area of a Convention right (Harris et al. 2018: 14-15; see also Londras et al: 93-115; Legg 2012). The margin of appreciation doctrine and its appropriate implementation generally enhances the credibility and reputation of the Court.


      




      

        1.2.4. Harmonious interpretation




        Finally, the Court takes into account the legal environment of a particular case and does not decide it in a legal vacuum, but in harmony with other relevant sources. In other words, it interprets its own Convention in light of other human rights instruments, including soft law, concluded within the Council of Europe or elsewhere, as well as against the background of public international law more generally. For example, in Opuz v. Turkey (2009) §§186-191 the Court referred, inter alia, to the 1979 Convention on the Elimination of All Forms of Discrimination against Women and the 1994 Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (the Belém do Pará Convention).




        This approach derives from Article 31 §3c of the 1969 Vienna Convention on the Law of Treaties, which reads as follows:




        

          There shall be taken into account, together with the context: … (c) Any relevant rules of international law applicable in the relations between the parties. (Tzevelekos 2010a)


        




        Other legal sources of law are particularly pertinent to cases of international child abduction, in which the Court must have regard to two international instruments whose objects and purposes are not identical:




        

          In matters of international child abduction, the obligations that Article 8 imposes on the Contracting States must therefore be interpreted taking into account, in particular, the Hague Convention on the Civil Aspects of International Child Abduction of 25 October 1980… and the Convention on the Rights of the Child of 20 November 1989.15


        




        The Court takes the legal environment generally very seriously.




        Fédération Nationale des Associations et Syndicats Sportifs (FNASS) and Others v. France (2018) (discussed in §5.2 below) is a useful example of a case that involved the consideration of other international sources in a sports-related setting. In that case, the Convention had to take into account a series of international standards in the field of anti-doping, including resolutions of the Committee of Ministers of the Council of Europe, the Anti-Doping Convention concluded by the Council of Europe and its Protocol, the World Anti-Doping Code (WADC) and other international standards, and the International Convention against Doping in Sport adopted under the auspices of UNESCO on 19 October 2005 (see FNASS and Others v. France, §§39-54). The Court referred to these instruments when examining the question whether the “whereabouts” requirement used in the fight against doping in sport was compatible with the right to private and family life within the meaning of Article 8 of the European Convention on Human Rights.




        Nevertheless, despite considering the legal environment, the Court does not ignore the fact that its task is, according to Article 32, to interpret and apply the provisions of the Convention itself and also, under Article 19, to ensure observance of the engagements undertaken by the High Contracting Parties to the Convention.16 It also stresses the special nature of the Convention as an “instrument of European public order”:




        

          However, the Court must also bear in mind the special character of the Convention as an instrument of European public order (ordre public) for the protection of individual human beings and its own mission, as set out in Article 19, “to ensure the observance of the engagements undertaken by the High Contracting Parties” to the Convention.17


        


      


    




    

      




      

        1 ATF A4_248/2019, 25 August 2020, §9.4. Unofficial translation from the original French. Available at https://bit.ly/3vbknQR, accessed 21 April 2022.


      




      

        2 Recommendation CM/Rec(2022)14. Document T-DO(2021)34final, was adopted on 20 April 2022; see www.coe.int/en/web/portal/-/anti-doping-committee-of-ministers-adopts-recommendation-on-fair-proceedings-in-sport.


      




      

        3 Articles 60ff of the Swiss Civil Code 1907.


      




      

        4 S., V. and A. v. Denmark (2018) [GC].


      




      

        5 Šimunić v. Croatia (2019).


      




      

        6 Following the decision of the Committee of Ministers on 16 March 2022 the Russian Federation is no longer a member of the Council of Europe.


      




      

        7 See, for instance, Mamatkulov and Askarov v. Turkey (2005) [GC], §§99-129.


      




      

        8 From January to June 2022, the Court delivered 1 395 judgments (3 131 for the year 2021): www.echr.coe.int/Pages/home.aspx?p=reports&c=.


      




      

        9 See, among others, Golder v. the United Kingdom (1975). For this principle, see for example the concurring opinion of Judge Serghides in the case of Mihalache v. Romania (2019) [GC].


      




      

        10 See for the distinction, for example, Ilgar Mammadov v. Azerbaijan (2019) [GC] (infringement proceedings).


      




      

        11 See Tyrer v. the United Kingdom (1978), §31.


      




      

        12 Marckx v. Belgium (1979).


      




      

        13 Dudgeon v. the United Kingdom (1981) and L. and V. v. Austria (2003).


      




      

        14 Christine Goodwin v. the United Kingdom (2002) [GC].


      




      

        15 Neulinger and Shuruk v. Switzerland (2010) [GC], §132.


      




      

        16 See dissenting opinion of Judge Serghides in the case of Naït-Liman v. Switzerland (2018) [GC], §113.


      




      

        17 Neulinger and Shuruk v. Switzerland (2010) [GC], §133. On that concept, see Dzehtsiarou 2021.


      


    


  




  

    



    
Chapter 2 Who can be held liable for human rights in sport?





    

      2.1. THE STATE




      

        
2.1.1. The trilogy of legal duties imposed on states by human rights treaties





        Once it has ratified an international treaty, a state has to execute it in good faith – pacta sunt servanda (Vienna Convention, Article 26) – and give effect to it at the national level (O’Brien 2019: 18). Failure to do so can engage its international legal responsibility. This is a general principle of international law (enshrined in the ILC Articles on Responsibility of States for Internationally Wrongful Acts A/56/10, 10 August 2001, Article 2). This is also the case with human rights instruments, where states’ obligations are traditionally characterised as falling into three main types: to “respect”, to “protect” and to “fulfil” human rights.




        Under the (negative) duty to “respect”, a state must itself refrain from acts or measures that breach human rights (O’Brien 2019: 16). This reflects the traditional understanding of human rights where the individual is protected against states’ interference with their rights. Under the duty to “protect”, states are required to protect individuals and groups against breaches of their rights perpetrated by other actors (ibid.). Finally, under the duty to “fulfil” (or “facilitate” or “provide”), specific human rights may require programmatic measures by states to facilitate their practical enjoyment by individuals or groups (ibid.). “Fulfilment” requires the state to take the measures necessary to ensure for each individual within its jurisdiction all opportunities to obtain satisfaction of those needs, recognised in the human rights instruments, that cannot be secured by personal efforts (Eide 1989: 37; also Gondek 2009: 62-3). This type of duty is particularly prominent in the domain of economic, social and cultural rights.


      




      

        
2.1.2. Negative and positive obligations of states parties to human rights treaties





        Only states are directly accountable under the Convention for human rights violations, namely those 46 which have ratified that instrument. According to Article 34, the jurisdiction of the Court is restricted to applications received from persons, non-governmental organisations or groups of individuals “claiming to be the victim of a violation by one of the High Contracting Parties”. In other words, complaints can be brought against the state concerning actions of the state itself or of state bodies such as courts, security forces or local government (Harris et al: 84), but one cannot in principle complain of the actions of a private person or body (ibid; O’Brien 2019: 17). The Court declares inadmissible any applications lodged against individuals or companies due to lack of jurisdiction ratione personae. This principle is confirmed by basic principles of public international law. See, in this regard, Article 2 of the 2001 ILCDraft Articles on the Responsibility of States for Internationally Wrongful Acts:




        

          There is an internationally wrongful act of a State when conduct consisting of an action or omission: (a) is attributable to the State under international law; and (b) constitutes a breach of an international obligation of the State.


        




        Article 4 §1 adds what follows:




        

          The conduct of any State organ shall be considered an act of that State under international law, whether the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the organization of the State, and whatever its character as an organ of the central government or of a territorial unit of the State.


        




        (See also Caflisch 2017).




        Yet the appreciation of non-state actors’ influence on human rights has steadily grown. As a consequence, international human rights bodies have gradually defined in more detail the duties of states to control the conduct of non-state actors so as to avoid interference with human rights, giving rise to the notion of “indirect” (or “horizontal” or “positive”) obligations (O’Brien 2019: 17).




        This has led to the distinction between “negative” and “positive” obligations.




        Article 1 of the Convention requires the contracting parties to “secure” the rights and freedoms included in it (Clapham 1993: 178-244 and 2006: 347-420; Weissbrodt et al. 2005). This wording has been interpreted as imposing both negative and positive obligations on states parties. So-called “negative” obligations, akin to the duty to “respect” as explained above, refer to the state’s duty itself not to abridge the enjoyment of human rights through its actions or those of its organs or agents (O’Brien 2019: 18). As a result, a state will violate a substantive human right provided for by human rights treaties if it prevents or unduly limits the exercise of that right through actions that can be attributed to it (ibid: 18-19). In other words, a negative obligation is one by which a state is required to abstain from interference with, and thereby to respect, human rights (Harris et al: 24). For example, it must refrain from torture (Article 3) or impermissible restrictions upon freedom of expression (Article 10) (ibid.). On the other hand, states may also be obliged to adopt protective or preventive measures to avert human rights abuses by third parties. In this kind of hypothesis, intervention may be required by states to secure human rights even between individuals (O’Brien 2019: 19). The development of “positive” obligations by the Convention is a clear expression of the principle of effectiveness, as mentioned above.




        A first indication of such a logic of positive obligations was introduced by the Court in the case of X. and Y. v. the Netherlands.1 In this case, decided in 1985, the state was held liable because its criminal law did not provide a means by which a sexual assault upon a mentally disabled young woman could be subject to criminal prosecution. In the words of the Court, the duties imposed by Article 8 (right to respect of private and family life) to respect an individual’s privacy imposed positive obligations that “may involve the adoption of measures designed to secure respect for private life even in the sphere of the relations of individuals between themselves” (§23).




        Such positive obligations to protect individuals against infringements of their rights by other private persons expand today into many areas, including the duty to protect against assault2 or ill-treatment by others,3 invasion of privacy by others,4 domestic violence,5 abuses occurring in private hospitals6 and schools,7 interference by employers with the right to form and join trade unions encompassed by the right to freedom of association,8 restrictions imposed by employers on employees’workplace dress, allegedly interfering with the right to manifest religion,9 the duty to adopt legislation and other regulatory measures required to states to tackle human trafficking,10 or the duty to provide information required by workers to assess occupational health and safety risks.11




        Particularly relevant for the present manual may be those cases where the Court has applied the doctrine in relation to states’ failure to prevent harms to human rights by corporations. In this context, the Court has identified a positive duty “to regulate private industry”. In Fadeyeva v. Russia, a judgment of 9 June 2005, the applicant complained that the operation of a steel plant endangered her health and well-being. The Court noted




        

          that, at the material time, the Severstal steel plant was not owned, controlled, or operated by the State. Consequently, the Court considers that the Russian Federation cannot be said to have directly interfered with the applicant’s private life or home. At the same time, the Court points out that the State’s responsibility in environmental cases may arise from a failure to regulate private industry… . Accordingly, the applicant’s complaints fall to be analysed in terms of a positive duty on the State to take reasonable and appropriate measures to secure the applicant’s rights under Article 8 § 1 of the Convention… In these circumstances, the Court’s first task is to assess whether the State could reasonably be expected to act so as to prevent or put an end to the alleged infringement of the applicant’s rights.12


        




        It has to be stressed that several human rights treaties contain specific provisions implicating corporations and their conduct. If a state party to such a treaty fails to implement its duties, it is less difficult for a tribunal, e.g. the Court, to find a violation of a positive duty. Just to name two examples on the European level, of relevance also to the field of sport, we can refer to the Convention on Action against Trafficking in Human Beings adopted by the Committee of Ministers of the Council of Europe on 3 May 2005. Article 22 provides for “corporate liability” and imposes on states parties the duty to “adopt such legislative and other measures as may be necessary to ensure that a legal person can be held liable for a criminal offence established in accordance with this Convention” (Article 22 §1). It further provides for the duty of states parties to “take the measures necessary to ensure that a legal person can be held liable where the lack of supervision or control by a natural person referred to in paragraph 1 has made possible the commission of a criminal offence established in accordance with this Convention for the benefit of that legal person by a natural person acting under its authority” (Article 22 §2). The same legal obligations lie on States Parties to the Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (the Lanzarote Convention) adopted in the Council of Europe on 25 October 2007 (Article 26 §§1-2).




        On the universal level, a noteworthy example is the Convention on the Elimination of All Forms of Discrimination against Women. Article 2.e) obliges states parties “to take all appropriate measures to eliminate discrimination against women by any person, organisation or enterprise”. A similar case is the International Convention on the Elimination of Racial Discrimination, of which Article 2.d) obliges states parties to “prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization”. ILO Conventions likewise establish duties on states parties to protect individuals against harmful corporate behaviour in the workplace. For example, the Convention concerning Forced or Compulsory Labour prohibits the granting of concessions to “private individuals, companies or associations” that involve “any form of forced or compulsory labour for the protection or the collection of products which such private individuals, companies or associations utilize or in which they trade”.13




        Apart from the positive duty to adopt legislation, including criminal laws, with a view to implementing a treaty, noteworthy in the context of sport is also the “procedural” dimension of positive obligations that might give rise to a duty on the part of the state to conduct an effective investigation into alleged breaches of human rights by non-state actors, for instance in relation to Article 214 or 3 of the Convention.15




        It has nevertheless to be stressed that not every failure to prevent abuses by states will amount to a violation of the Convention. In practice, the applicant is required to show that the breach would have been prevented had the state taken the measures that could reasonably have been expected of it in the circumstances at hand.16 In addition, in determining whether to impose a positive obligation, due regard will be given to proportionality. In other words, the imposition of a positive duty on the state must respect a “fair balance… between the general interests of the community and the interests of the individual”.17




        In the field of sport, both types of obligation – negative and positive – have turned out to be relevant before the Court, although positive obligations have played a relatively minor role in the Court’s case law in this domain. The only case so far where the Court used that approach is the case of Michel Platini,18 who was given by CAS a 4-year suspension from all football-related activities on national and international levels and was fined CHF 60 000 for having allegedly accepted a salary supplement of CHF 2 million in the context of an oral contract between him and FIFA’s president, for activities as advisor between 1998 and 2002. Even though the Court ultimately declared Platini’s case inadmissible (see §4.2.5 below), it is nevertheless a relevant sports-related case in which the Court, due to the involvement of private actors, relied on the concept of positive obligations. (See also Shinohara 2021b.)


      




      

        
2.1.3. The “duty to protect” under the UN Guiding Principles and Council of Europe CM/Rec (2016) 3





        The UNFramework on Business and Human Rights (Special Representative 2008) and the UN Guiding Principles (UNGP) were endorsed unanimously by the UN Human Rights Council in 2011. They were developed over the course of six years under the mandate of the UN Secretary-General’s Special Representative for Business and Human Rights, building on extensive research and nearly 50 consultations on every continent (Ruggie 2016: 11). Even if they do not create new legal duties for states or corporations, they describe in more detail the implications of states’ obligations under human rights treaties (O’Brien 2019: 71-2). Although enterprises do not sign up to them individually, there is an expectation that all enterprises will respect human rights (Ruggie 2016: 11). The Economist has referred to the UNGP as a “watershed event” in putting human rights more firmly on the business agenda (Economist 2015).




        Since the adoption of the UNFramework and UNGP, other non-binding international instruments have been adopted, acknowledging corporate responsibility to respect human rights, including the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy published in 2017 (in particular §10), the OECDGuidelines for Multinational Enterprises of 2011 (notably Chapter IV), the International Organization for Standardization’s Guidance on Social Responsibility (ISO 26000) of 2010), its Sustainable Procurement Guidance (ISO 20400) of 2017 and the UN Global Compact’s Ten Principles of 2000.




        The UNGP are relevant for this manual, in particular because certain organisations, first FIFA, then UEFA, have voluntarily agreed to adhere to those principles (Heerdt 2018a: 173). The question can be raised whether these principles apply more generally to the sport movement, even to the actors in this field that have not explicitly committed to them? We believe so. According to their comments, the UNGP apply “to all States and to all business enterprises, both transnational and others, regardless of their size, sector, location, ownership and structure” (UNGPNo. 1). Professor John G. Ruggie (the former UN Secretary-General’s Special Representative on business and human rights) wrote, in his report on FIFA and Human Rights, that the UNGP are applicable to any comparable sports organisation that has not yet undertaken such a commitment, due to the fact that international sports associations like FIFA conduct significant levels of commercial activity (Ruggie 2016: 10). The Ruggie report refers to the Swiss federal office implementing the OECDGuidelines for Multinational Enterprises, affirming in accepting a complaint against FIFA that the “key question is whether an entity is involved in commercial activities, independently of its legal form or sector of activity”.19 It has also been argued that, based on their broad scope, the UNGP generally apply to the sports governing bodies and all sports organisations within professional sport, including leagues, clubs, national associations, academies, dispute resolution services, regulatory and enforcement agencies, and other enterprises such as player agencies (Schwab 2018: 227).




        Principle No. 1 of the UNGP echoes the positive obligation of the Court that requires states parties to take “reasonable and appropriate measures”20 to control third party conduct breaching human rights and which may entail state liability for harms to human rights resulting from failure to adequately regulate private industries (O’Brien 2019: 26). This principle is one of the foundational pillars and provides an overarching description of the state duty to protect, according to which




        

          States must protect against human rights abuse within their territory and/or jurisdiction by third parties, including business enterprises. This requires taking appropriate steps to prevent, investigate, punish and redress such abuse through effective policies, legislation, regulations and adjudication.


        




        The commentary to Principle No. 1 mentions that the state duty to protect is a “standard of conduct”, and not of result. Therefore, states are not per se responsible for human rights abuse by private actors. However, states may breach their international human rights law obligations where such abuse can be attributed to them, or where they fail to take appropriate steps to prevent, investigate, punish and redress private actors’ abuse (UNGP No. 1, Commentary). In that respect, the expectation from the state under the UNGP is similar to the positive obligation to protect under the Convention, as explained above. This is not an absolute duty, and considerations of proportionality have to be applied under the UNGP too.




        The commentary of the UNGP nevertheless adds that, while states generally have discretion in deciding upon these steps, they should consider the full range of permissible preventive and remedial measures, including policies, legislation, regulations and adjudication (O’Brien 2019: 26).




        On the European level, Principle No. 1 of the UNGP is confirmed by Council of Europe Recommendation CM/Rec (2016) 3 on human rights and business, adopted on 2 March 2016, which provides that




        

          Member States should effectively implement the [UNGP] as the current globally agreed baseline in the field of business and human rights. (Part I §1 of appendix to CM/Rec (2016) 3)


        




        Following the same logic, paragraph 15 of the appendix to that recommendation recalls the positive obligations of the States Parties to the Convention to protect individuals against human rights abuses by third parties, including to undertake an effective investigation into allegations of human rights breaches, while paragraph 16 stresses the states parties’ duties under the European Social Charter and its Additional Protocol, in particular with regard to the rights of workers. Paragraph 17 highlights the importance of and need for effective implementation of laws relating to employment at national level and the requirement that business enterprises do not discriminate against workers on any ground, referring thereby to Article 14 of the Convention. Finally, paragraph 19 stresses that member states of the Council of Europe should pay particular attention to the rights and needs of individuals and groups from populations that may turn out to be particularly vulnerable or marginalised.


      


    




    

      2.2. PRIVATE ACTORS, PARTICULARLY SPORTS GOVERNING BODIES




      

        2.2.1. The duty of due diligence




        The question can be raised whether sports governing bodies, such as international federations, as private actors, as well as their members, can directly be held responsible and prosecuted for violations of human rights under national or international law.
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