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      PREFACE I


    


  




  

    The history of human rights in the 20th century can be described as an open process towards non-discrimination, a feature that has been present in what we have so far seen of the 21st century and that will probably remain so for the rest of it. In this respect, and regardless of the presence of other milestones, two key ideas, which correspond to a number of other historical rights processes, have been present and continue to be so. On the one hand is the process of generalisation; and on the other hand, specification. The first of these aims to extend the enjoyment of rights to people and collectives whose rights are not respected; the second aims to justify the granting of specific rights to people and groups.




    In effect, the historical process of generalisation, at its most basic, meant extending the respecting of rights to individuals and collectives who did not hold them and, in doing so, taking into account the specific circumstances surrounding individuals.




    As we all know, the historical origin of rights is associated with a social class, the bourgeoisie, and the respect of rights is not, at this time, universal. Rights are fully recognised for individuals who possess a series of characteristics relating to their economic status, gender, etc. Although in the process of positivisation, the first great historical rights process, equality is talked about, it is not about universal equality.




    On the other hand, this process, the process of generalisation, is characterised by the abandoning of constructions in which the philosophical tone takes precedence, with others being carried out that seek to ensure that rights and liberties are upheld in law in a concrete, not abstract, manner. The attention to the specific situation, the context in which the needs and demands of human beings are situated, is another characteristic of this process, from which the appearance of economic, social and cultural rights can be understood.




    Ultimately, the generalisation process is thus an attempt to link the discussion on rights with reality. A discussion that considers rights to be natural, that is to say that they belong to all human beings, and a reality that limits the enjoyment of rights to a particular social class, the bourgeoisie. A discussion that constructed a generic, abstract and timeless formula of rights and a reality in which certain categories of human beings do not enjoy these rights and in which needs arise, demanding to be incorporated into the catalogue of rights. A discussion based on defending the natural equality of human beings and a reality susceptible to being described in terms of inequality.




    As for the process of specification, this entails the recognition of the rights of specific collectives, who find themselves in special situations, thus implying an idea of material equality. N. Bobbio refers to this as “the increasingly marked move towards a subsequent determination of the owners of rights”. Specification has indeed occurred with regards to gender (recognition of women's specific differences compared with men), age (children's rights, rights for the elderly), and certain states of human existence (rights for sick and disabled people, etc.).




    Both phenomena stem from the principle of equality in its two main dimensions: on the one hand, that which sees equality as non-discrimination, and on the other hand that which lets us talk about equality as a requirement for differentiation (positive differentiation).




    Equality as non-discrimination means equal treatment of different circumstances or situations which, however, it is believed should be considered irrelevant when it comes to the enjoyment or exercise of certain rights or the application of rules. In relation to rights, it implies non-differentiation in terms of entitlement, exercise and guarantees. In any event, this perspective cannot be understood without the other. Equality as a requirement for differentiation (such as positive differentiation), involves the giving different treatment to circumstances and situations that are considered relevant.




    Within the process of generalisation, it is possible to encounter the use of both of these views of equality. In effect, although it is common to affirm that it is a process in which the idea of formal equality is replaced, or even combined, with that of material equality, we should not overlook the fact that one of the main characteristics of this process is the extension of entitlement to rights to certain individuals or collectives which, in terms of equality, amounts to negative differentiation (non-discrimination). But equally, this process also captures an idea of equality as positive differentiation (requirement for differentiation) through the appearance of social rights and, nowadays, through paying attention to specific situations that people and groups find themselves in.




    Within the process of specification, the idea of equality is positive differentiation. It involves protecting certain individuals and collectives who are in special situations, by recognising specific rights.




    Both dimensions of equality appear in the discussion on rights, linked to the idea of universality. In effect, equality and universality are two closely related principles that appear both in the ethical and legal dimension of rights. Within the ethical dimension, the concept of universality shows the existence of a series of characteristics that are present in every human being and so must be considered in an egalitarian manner. In the legal dimension, attaining this idea requires an equal treatment that is not incompatible with the consideration of difference and, therefore, different treatment. In this respect, the theory of rights, in its legal conception yet still conditioned by the moral dimension, opens up the possibility of justified positive differentiation. And with this, it can reject the universality of rights as long as that does not mean rejecting the universality of ethics. In other words, the theory of rights, in its legal dimension, does not demand universality of rights, as long as the universal value of the legal rights they protect continues to be upheld. Although positive differentiation entails leaving universality aside, it demands that the reasons justifying this be coherent with the universality of ethics.




    So, the issue of assisting vulnerable groups is clearly inscribed within the scope of the phenomena of generalisation and specification, and stems from these two perspectives of equality through the lens of universality.




    This book refers precisely to human rights and vulnerable groups. Before briefly commenting on its content, it is necessary to clarify that the term vulnerable group is relative. What I mean by the term is that vulnerability often occurs because of situations and contexts and this means, on the one hand, people and groups may be vulnerable at certain moments but not others and, one the other hand, it is very difficult to talk about natural vulnerability. So for example, I have sometimes heard disabled people be referred to as a naturally vulnerable group. However, as defenders of the social model of disability have demonstrated, these people's vulnerability is largely social.




    Indeed, Rights and Vulnerable Groups (Vol. 1), edited by J. Alberto Real, deals with the issue of the rights of vulnerable groups in a new and comprehensive way, focusing on the main problems faced by the groups that are generically considered vulnerable.




    On the one hand, we have works that mention the rights of women, one of the main historical exponents of the process of generalisation which, at the time, served to demonstrate the lack of justification for using gender as a criterion for differentiation in the enjoyment of rights. From this idea, the use of measures that unfold from both the principle of equality and non-discrimination and that of positive differentiation gain meaning in the present day.




    From a theoretical point of view, and as part of a theory of rights, it is possible to defend three key principles in the field of differentiation:




    

      	A comprehensive theory of rights justifies differentiation that aims to satisfy the basic needs of individuals.




      	A comprehensive theory of rights justifies differentiation that aims to place individuals in identical conditions in the field of moral and political discussion.




      	The enjoyment of rights should be open to all even though differences may be established that, by virtue of the different types of inequality, dealing with the context in which these arise, and taking into account their different distribution criteria, are accepted by the majority of the rational individuals involved.


    




    The theory of rights provides a series of parameters from which the social reality can be analyzed. If we focus our attention on the situation of women, I do not think it is too much to say that this is a collective for which, in general, both the requirement for the satisfaction of basic needs and, to a much greater extent, the requirement for equal value or power in public discussion, present undeniable problems. These are two issues that are very closely related and are a consequence of a historical allocation of social roles associated with sex-based differentiation.




    This historical allocation of roles has been supported by a sexist approach characterised by the consideration of women as inferior beings, as beings who are not capable of performing certain tasks yet are “naturally” gifted in others.




    The theory of rights must react to this situation and, in this respect, there are three possible paths: prohibiting negative differentiation; justifying positive differentiation; and designing an education system based precisely on its own hypotheses.




    The prohibition of negative differentiation entails restricting any action that could directly or indirectly result in the non-respect of human rights due to being a woman. It is a path which allows the current reality to be addressed but does not serve to fully tackle this phenomenon. One of its manifestations is criminal punishment, from the understanding of criminal law as an instrument to repress those attitudes whose extreme extent is the non-respect of the legal right to life. In any case, although it is a well-travelled path, it is not a safe one, in the sense that it does not guarantee the disappearance of discrimination.




    Justifying positive differentiation means allowing measures directed at women that aim to both satisfy their needs (sometimes needs specific to women and sometimes those shared with men but not satisfied for women), as well as include them in fields of political and legal power. In this case, these are policies that tackle the phenomenon in the medium term. It can also involve the use of criminal law, now considered as a preventative instrument, through the specification of criminal acts. In any event, it is a less travelled path than the previous one, yet safer (though not entirely).




    The design of an education system based precisely on human rights involves raising awareness of the importance of human dignity and the equal value of human rights regardless of their sex, whether at school, in the family, or in the media. Obviously this is a long path, whose fruits are not immediate. In any case it is the safest path. The Convention on the Elimination of all forms of Discrimination against Women of 1979 indicated the “need to change attitudes, through educating men and women to accept equal rights”. This human rights education will allow us to do away with this differentiation of power and any type of sexism.




    The book also looks at immigration and the rights of immigrants. Although immigration is not a recent phenomenon, it is possible to observe how nowadays there are factors affecting how it is dealt with. Immigration has become an important issue for certain developed countries that, on the other hand, have helped to construct the idea of human rights as instruments that limit power. This has started the search for a political approach that deals with this phenomenon and that does not betray a social model dominated by human rights.




    In this respect, it is important to observe how the term immigrant has become an emotive term. In language we tend to differentiate, controversially to say the least, between foreigner and immigrant. This is a value-based differentiation (there are several studies showing that the perception of foreigners is better than that of immigrants). While the term foreigner marks a difference from nationals, this is even more the case for the term immigrant.




    Normally, we tend to use this term to refer to a specific group of non-nationals present in our country. We neither normally do this to talk about home-owners and pensioners from northern Europe; nor the people with qualifications who have come here following the flow of capital and are working for large companies, or who have moved to Spain because it benefits them more (language teachers, shop owners, doctors, etc.), rather, we use it to refer to those who flee degrading living conditions. We even use it more to refer to unqualified people within this group.




    All of this means that in the debate on immigration it is taken as read from the start that immigrants should not have the same rights. Or we even discuss how they should enjoy such rights, taking for granted the idea that not being a national (and being in a certain situation) is a reason with moral weight.




    The theory of rights, when it appears in the topic of the rights of non-nationals, and therefore immigrants, reveals how it is rooted in two fundamental poles that form the basis of the construction of modern law but that can clash with the purpose of rights: political power and nationality.




    These are two poles that must be questioned. I believe that the fact of being born in a country, or having acquired its nationality, is not in itself a relevant argument for differentiating negatively (not treating people the same) in terms of enjoyment of human rights, although it could perhaps be so (whilst still respecting such rights) for differentiating positively (recognising other rights). In any case, and with regards to the previous point it seems to me to be a secondary issue, and it is extremely difficult for me to defend actions of positive differentiation based on arguments related to nationality or culture. Regarding power, rights must present real limits on power. For this it is important to increase the power of the international courts (which should recognise the participation of all) with the aim that they contribute to the strengthening of rights, albeit through strengthening the power of the states at the same time. However, this refers to states that are committed to rights, and whose migration policy is underpinned by rights.




    On this subject I think that the first step is to design policy that recognises rights whilst excluding the national or cultural aspect as far as possible. With this in mind, and from the perspective of recognising rights, it is necessary to start to discuss the recognition of this aspect, not in a negative sense (restriction of rights), but in a positive sense whilst respecting the idea of human dignity. All of this requires that the value of solidarity be recovered and its role in the discussion on rights be recalculated.




    Another of the groups traditionally included when talking about vulnerability is children. The issue of childhood has been a key issue in the field of human rights since the second half of the 20th century. The emergence of international regulations in this regard, supported by doctrinal approaches, and the attention given to the real situations in which children live in certain countries, has made this a current issue, with greater or lesser success, not just in the academic and scientific field but also in the political agenda. Furthermore, it is a question that affects fundamental political and social issues and, ultimately, the social model that we want.




    There is a certain tendency to include this phenomenon within the process of specification. However, the treatment of the rights of children cannot remain solely within the process of specification; it must also be considered within the process of generalisation.




    Some will think that this observation is merely an academic detail. However, I do not believe that it is just that. The process of generalisation constitutes the attempt to extend human rights to collectives that do not enjoy them, and this idea may have its place when we are dealing with the issue of children's rights. In effect, the recognition of specific rights is one thing and the generalisation of rights is another. Although we can find some common elements in both phenomena, there is no doubt that the justification for each may be different. And in this sense, by characterising the recognition of children's rights as belonging to the specification process we are saved from having to make a series of reflections on which a theoretical handling of these rights cannot be avoided.




    Certainly, for many, dealing with the question of childhood in terms of rights from a theoretical point of view is an unnecessary task, given that the important point on this subject (as with anything to do with rights) is the question of guarantee. The problems regarding the concept and foundation of rights tend to be left aside. It is sometimes stated that these issues are impossible to resolve, but there are also those who believe that they have already been resolved (especially when we have a Universal Declaration of Rights). And in any case, there is a certain tendency, particularly in the field of legal doctrine, to ignore these subjects by claiming that they are irrelevant. In this regard, it is common to come across pronouncements stating that the important issue nowadays when dealing with rights is protecting them. However, the process of determining a concept and basis for rights is given great importance, obviously in terms of the manner in which it is interpreted, but also in the solution of problems relating to their effective guarantee, both legal and social, and including in terms of the aspects relating to the catalogue of rights itself.




    And this importance is very evident when it comes to the rights of children. Not without reason, Neil MacCormick wrote, a while ago now (“Children's Rights: A Test-Case for Theories of Right”) that the question of children's rights is one of those issues that puts the theory of human rights to the test. Indeed, for those of us who work on issues relating to the theory of human rights, the treatment of children's rights presents us with questions that are difficult to resolve, which basically affect the coherent development of the theory itself.




    The previous reflections on children's rights can also be applied to the analysis of the rights of people with disabilities (the topic of some of the articles in this book). This is a collective which, like children, currently receives special attention (an example of this is the recent passing of the United Nations Convention on the Rights of Persons with Disabilities). On the other hand, the focus on their recognition from a perspective of generalisation, and not so much from one specification, is also significant. Beyond this, it is worth highlighting how a rigorous and serious handling of this issue requires us to adopt a human rights perspective.




    Human Rights Issues and Vulnerable Groups (Vol. 1), also looks into the rights of indigenous peoples. This is surely the topic that is most closely related to the dimension of equality as positive differentiation, and which tackles one of the most important problems regarding the grounds for rights: the moral value of groups or collectives. Like in the previous cases, this is an issue that is receiving a lot of attention in the area of rights declarations, and which equally affects another of their key principles: universality. All of this justifies the attention received.




    But as well as this, this work contains pieces on other issues that are equally important when looking at the fight against discrimination, such as poverty, and the rights of victims, sexual minorities, linguistic minorities and refugees. In many cases, but especially in the case of refugees, studies and reality confirm how the system of human rights (and in particular their application by states), continues to be contradictory with much room for improvement.




    I would like to end by thanking and congratulating Professor J. Alberto del Real for his hard work and effort in ensuring this work went ahead.




    


    Rafael de Asís Roig


    ‘Bartolomé de las Casas’ Human Rights Institute,
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        PREFACE II


      




      Current and Future Developments in Law, Volume 1 (Human Rights Issues and Vulnerable Groups) and Volume 2 (The Suffering of Minorities and Human Rights) deal with rights and vulnerable people. It covers a wide range of topics, but all center on people who, upon finding themselves –for different reasons– in a hostile situation that overwhelms them, fall into a position of vulnerability. Vulnerability arises as a consequence of a person's inability to overcome a risk or danger by themselves, due to a disadvantage, deprivation or harm, whether physical, moral, social, economic, political, or family-related. The situations of vulnerability discussed in this book are related to those caused by the moral, family, social, economic or political conditions in which the people, and the groups they belong to, live.




      Vulnerable people display weakness, fragility and inability to recover from unexpected problems (real or potential). This means that vulnerability is linked to “human suffering”. Because of this, vulnerable people are people who suffer: a) from the potential risk of enduring harm, deprivation or disadvantage that overwhelms them and that the person does not have the capacity to confront on their own; b) from the fact of having already endured such a harm; and c) from the potential risk of continuing to endure it if they do not escape the position of vulnerability in which they find themselves. In fact, human suffering is behind each of the chapters in this book. Suffering is, without a doubt, synonymous with a person's “poor living conditions” and is the opposite of “living well” or well-being.




      While the human suffering of vulnerable people is a theme that runs throughout the whole book, there is also another thread running through every page: rights, as an instrument through which civil society and the Rule of Law try to compensate for, curb or even eliminate the suffering of these people through the aim of restoring them to a situation of normality. The “rights mechanism” is a useful instrument because it aims to satisfy needs and claims (relating to freedom, equality and human dignity) which, when not satisfied, generate harm, deprivation and disadvantages that prevent people from living in conditions of minimum personal and collective well-being.




      Both volumes establish a clear relationship between “living well” (well-being) and rights. And, on the other hand, societies that deny basic rights are societies in which the people suffer from “poor living conditions”. Societies that recognize a set of basic rights for the general population and ensure that they are upheld achieve a higher level of well-being (“living well”) and the people enjoy better living conditions in general.




      Volume 1 and Volume 2 are organized into different types of vulnerable people. In this respect, Volume 1 (Human Rights Issues and Vulnerable Groups) contains 8 groups of vulnerable people, which contain 16 chapters. Part I (Chapter 1) highlights the relationship between rights and human dignity, and is the starting point for all the other chapters. Part II (Chapters 2, 3, 4 and 5) brings together a group of chapters on people with disabilities, to discuss the relationship between this vulnerable position and rights, the universalization of these rights, the Constitution and the social inclusion that these rights are capable of achieving. Part III (Chapter 6) summarizes the examination of cultural rights with regards to the situation of the Bolivian indigenous peoples, as specific examples of groups of highly vulnerable people in Latin America. Part IV (Chapters 7 and 8) takes into account women, who make up more or less half of the world's population and who continue to be subject to serious discrimination, deprivation and disadvantage. Women's rights, equality and gender discrimination make up the content of this Part.




      Part V (Chapters 9, 10 and 11) includes people who have been victims of terrorist attacks as a vulnerable group. The huge amount of human suffering present among this group of people, the harm they continue to suffer after the terrorist acts (such as post- traumatic stress) and the need to find out the truth about the acts during trials for this type of crime all appear in these chapters. Part VI (Chapters 12, 13 and 14) deals with the difficult situation of poor people. Specifically, it deals with the problem of poor workers, the position within the European Treaties of social rights that deal with situations of poverty, and the issue of the right to housing as an effective and fundamental right for escaping poverty. Part VII (Chapter 15) contains another group of very vulnerable and forgotten people: people in prison. This part focuses on which rights are affected when a person is deprived of his liberty. Finally, Part VIII (Chapter 16) takes into account one of the most defenseless groups: children, and the context of the consumer society in which they form their personal identity.




      Volume 2 (The Suffering of Minorities and Human Rights) contains 5 groups of vulnerable people (vulnerable minorities), which contain 13 chapters. Part I (Chapters 1, 2 and 3) deals with the petitions and claims for cultural freedom of people and the groups they belong to. It does this by examining the rights (cultural rights) which seek to satisfy these demands for cultural freedom, but also by looking at case-law instruments which may contribute to making this possible. Part II (Chapters 4, 5 and 6) on the other hand looks at the very serious problem of vulnerability faced by migrants in much of the world, from a human rights perspective. Part III (Chapters 7 and 8) includes a group of vulnerable people whose suffering accompanies huge humanitarian disasters and is often forgotten about: internally displaced people and migrant people. These are very vulnerable people in need of protection, who are the subject of very serious human rights violations, especially when their fragile situation is a consequence of armed conflict. Part IV (Chapter 9) deals with the extremely difficult issue of people who we can group together under the banner of “sexual minorities”, when confronted with the intolerance they sometimes face from the heterosexual majority. The position of vulnerability in which these people often find themselves frequently starts within the family itself, which makes this a high factor of discrimination and breach of basic rights. This situation arises when sexual identities that differ from the heterosexual identity are not accepted. This type of discrimination is very serious when aimed against non-heterosexual adults, but it is even more so when aimed against girls and boys of a young age. Suicide (an indication that a person was no longer able to cope with their suffering) occurs in this type of situation where a person's most private identity is not respected and is attacked at its very core. Finally, Part V (Chapters 10, 11, 12 y 13) analyses the situation of minorities in general, exploring the situation of disadvantage in which they often find themselves, the factors surrounding their political integration, and the more specific issue of national minorities and secession within the Constitutional State today.




      Of course, the list of groups of vulnerable people included in both volumes is not a definitive list, but an incomplete one. Wherever there is human suffering in the face of hostile situations that overwhelm people, we can find human beings in a vulnerable situation and, as such, in need of help and protection. This is the idea presented on every page of both books.
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      Abstract




      In this chapter, we address the rights of the persons and groups to cultural freedom. This issue is particularly important in the context of our current diverse, multicultural society. The cultural diversity that makes our modern societies unique has reconsidered some of the relevant notions on the Constitutional State and the theory of rights, leaving room for questions of identity and belonging. The starting point of the right that concerns us here is the unquestionable fact that cultural uniformity and religious unity have disappeared as the essential elements of identity on which the birth of the modern State was based. This occurrence has led to a recognition of the “cultural differences” among the Constitutional State's population. The fact has been reflected in constitutional theory, and thus Peter Häberle goes so far as to refer to “culture” as the fourth element in the Constitutional State, as opposed to the conventional notion that limits the elements that make up the State to the traditional ones of territory, population and power. This chapter addresses the subject of people's freedom to belong to a culture and to identify themselves through it as a significant fact in the area of rights. This applies to individuals' “freedom rights” in particular, but it is also part of each person's right to a cultural identity. A right to cultural freedom as part of a person's right to cultural identity is permanently disassociated from the type of uniform equality that was protected by the abstract universality that used to be proclaimed. On the contrary, such a right is associated with each individual's specific life, evaluating cultural belonging in the context of diversity and as part of people's essential development. Cultural self-identification is incorporated into the category of subjective rights, with the intention of overcoming any situation of discrimination that may arise in this regard.
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      1. THE INTERNATIONAL LEGAL CONTEXT: RECOGNITION OF A MULTICULTURAL WORLD




      In the theory of rights, there can be no doubt that cultural rights are internationally recognized in the universal human rights system. However, when we consider the “consolidated” content that should be assigned to rights of this nature and the relationship with the individual making these rights meaningful “relevant rights”, the question is less clear. On the contrary, they raise doubts and uncertainties to the point of making cultural rights “insecure rights”. And it is this insecurity that cultural rights manifest in today's world, despite their extraordinary role in people's development. Within the broad group of ESCR (Economic, Social and Cultural Rights), they are the most misunderstood subset of rights, set aside and even marginalized.




      Insofar as they are universal human rights from the point of view of the most important international documents, contemplating an analysis of cultural rights from a legal point of view should start with the Universal Declaration of Human Rights (UDHR), adopted and proclaimed by UN General Assembly Resolution 217A (III) of 10 December 1948; and also the International Covenant on Economic, Social and Cultural Rights (ICESCR), adopted by Resolution 2200 A (XXI) of 16 December 1966 and entered into force on 3 January 1976. In turn, the cultural rights proclaimed in the UDHR and the ICESCR, which make up the universal human rights system, have been developed in several directions by another set of international instruments, including Convention No 169 Concerning Indigenous and Tribal Peoples in Independent Countries of 1989, of the International Labor Organization (ILO); Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, approved by the General Assembly in Resolution 47/135, of 18 December 1992; the UNESCO Universal Declaration on Cultural Diversity 2001; the UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions 2005, meeting in Paris; and, more recently, the Fribourg Declaration on Cultural Rights 2007.




      Although they are not a question of agreement in the doctrines on rights, the cultural rights that make up the universal human rights system are closely linked to human dignity and the free development of one's personality in international documents, and even to sustainable development in their subsequent implementation. Thus, Article 22 of the UDHR stipulates that “Everyone, as a member of society, has the right to realization… of the economic, social and cultural rights indispensable for his dignity and the free development of his personality”. Moreover, the ICESCR recognizes in its Preamble that cultural rights “derive from the inherent dignity of the human person”. The cultural rights enshrined in the UDHR and ICESCR (which limits the previous rights in the UDHR to narrower fields) start off as rights of the “dignity of the person”. Therefore, that is where their main raison d'être will reside. Similarly, the ICCPR recognizes in its Preamble that cultural rights are one of the inalienable elements required to attain the “ideal of free human beings”, because “the ideal of free human beings enjoying freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his economic, social and cultural rights, as well as his civil and political rights”.




      The direct and extremely close link between culture, cultural rights and the dignity of human beings permits the assertion that cultural rights are “unalienable rights”. The “unalienable” nature of cultural rights would be confirmed in Article 3 of the ICESCR, which recognizes the “generality” of human beings (and not peoples) as the holders of cultural rights, without distinguishing holder from gender: “The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all economic, social and cultural rights set forth in the present Covenant ”. If cultural rights are linked to the fulfilment of essential aspects of human dignity and we affirm the “equal dignity” of all people, then they are the rights of anyone and not restricted exclusively to minorities. They are rights that make up the “rights of persons” in general (unalienable rights), barring exceptions, among which we could cite the recognition of the rightful possession and enjoyment of some forms of collective ownership of land, according to ILO Convention No 169.




      Of course, attributing ownership of cultural rights to everyone has two main consequences. One, the “unalienable” nature of cultural rights leads us to dismiss the idea that they are essentially based on the collective dignity of peoples. Cultural rights can only uphold the development of the collective dignity of peoples if the members of the peoples exercise said rights, but not as a collective (essentially collectivist) right that is above the rights of individuals. Two, the ownership of cultural rights as unalienable rights must necessarily result in individual and collective respect for the cultural diversity of civil society.




      One of the most important international documents that establish cultural rights based on the universal human rights system is the aforementioned ILO's Convention No 169 Concerning Indigenous and Tribal Peoples in Independent Countries of 1989, which entered into force on 6 September 1991. The Convention, which assumes the relationship between culture, human dignity and the free development of the person has marked a milestone in the defense of the dignity of cultural minorities marginalized in their own States. The Convention's provisions were drafted in collaboration with the United Nations, the United Nations Educational, Scientific and Cultural Organization, the World Health Organization and the Inter-American Institute of Indigenous People. They mark the change from the assimilation of the indigenous and tribal peoples (explicitly or implicitly) consented by the international community to the defense of their cultural heritage in a context of positive recognition of their cultural diversity and in view of the erosion of their laws, values, customs, perspectives, culture, way of life and institutions.




      The UNESCO Universal Declaration on Cultural Diversity 2001, which is based on the cultural rights proclaimed in the United Nations' UDHR and the ICESCR, is another significant international document on cultural rights that aims to implement the human dignity of everyone. It also seeks to achieve the free development of the person according to each individual's habitual cultural parameters and not those imposed by groups or the State. Its main objective is to give “universal cover” to a set of basic principles – which the States are prompted to respect – that are summarized in the preservation of cultural diversity as the common heritage of mankind and the idea that cultural rights are the best instrument for fulfilling said aim. To that end, the Universal Declaration 2001 is structured on four basic principles that create cultural rights: a) ” Identity, diversity and pluralism”; b) “Cultural diversity and human rights”; c) “Cultural diversity and creativity”; and d) Cultural diversity and international solidarity”.




      In the same sense, the Preamble of UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions (CPPDCE) 2005 emphasizes “the importance of culture for social cohesion in general” and the possibilities for improvement and social welfare, as well as “the need to incorporate culture as a strategic element in national and international development policies, as well as in international development cooperation, taking into account also the United Nations Millennium Declaration (2000) with its special emphasis on poverty eradication”. Article 13 of the Convention advocates the “integration of culture in sustainable development”, in the “development policies at all levels for the creation of conditions conducive to sustainable development and, within this framework, foster aspects relating to the protection and promotion of the diversity of cultural expressions”. More recently, the 2007 Fribourg Declaration on Cultural Rights, in Recital “(2)” of the Preamble, has reaffirmed the idea that “human rights are universal, indivisible and interdependent and that cultural rights, as much as other human rights, are an expression of and a prerequisite for human dignity”


    




    

      2. CULTURAL RIGHTS: AN INSTRUMENT FOR HUMAN DIGNITY




      The universal human rights system clearly links cultural rights to human dignity, the free development of personality and, more recently, sustainable development. Despite this, the implementation of this particular group of rights is vague and meaningless, and lacking in content as a result.




      The content of cultural rights of the person recognized in the UDHR corresponds to the right to be free to participate in the cultural life of the community, in accordance with Article 27 (1) of the UDHR: “Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits”. Article 27 of the ICESCR declares the right of the person – together with all other members of the group – to have their own cultural life and use their own language for that purpose (linguistic human rights): “In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language”.




      It can be inferred from the preceding Article that if cultural rights are unalienable and, therefore, they are not collective rights that should not prevent recognition of the “collective dimension” of cultural rights. Their collective aspect is obvious, considering that they are exercised in common (collectively) by the members of a community. Moreover, Article 1 (1) of the ICCPR and the ICESCR establish a link between the cultural development of peoples and the content of “the right to free self-determination” of peoples, based on the fact that “All peoples have the right of self-determination. [And that] By virtue of that right they freely determine their political status and freely pursue their… cultural development”.




      In addition to Article 27 (1) UDHR, Article 15 (1) of the ICESCR configures the core content of the recognition of cultural rights, and also reaffirms that they are the rights of persons and not collective rights. It establishes that “The States Parties to the present Covenant recognize the right of everyone: a) To take part in cultural life; b) To enjoy the benefits of scientific progress and its applications; c) To benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author”. In the same vein, Article 15 (3) establishes the duty of the States Parties to “respect the freedom indispensable for scientific research and creative activity”, and (Article 15 (4)) to recognize “the benefits to be derived from the encouragement and development of international contacts and cooperation in the scientific and cultural fields”. Moreover, the ICESCR also assumes that cultural rights are linked to the conservation, development and dissemination of culture, as outlined in Article 15.2 of the ICESCR.




      Finally, Article 27 (2) of the UDHR establishes that the copyright on intellectual, cultural and artistic production also come under cultural rights, when it outlines that “Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author”. The UNESCO Paris Convention on the Protection and Promotion of the Diversity of Cultural Expressions (CPPDCE) 2005 has recognized “the importance of intellectual property rights in sustaining those involved in cultural creativity”.




      The ILO's Convention No 169 Concerning Indigenous and Tribal Peoples in Independent Countries of 1989 has attempted to limit the cultural rights of the universal human rights system to specific groups: indigenous and tribal peoples. The overall aim of ILO Convention No 169 is for indigenous and tribal peoples to enjoy fundamental rights to the same extent as the rest of the population of the States where they live. Thus, Article 3 (1) of the Convention stipulates that “Indigenous and tribal peoples shall enjoy the full measure of human rights and fundamental freedoms without hindrance or discrimination”. To that end, the Convention outlines a set of rights intended to enable said peoples to exercise control over their own ways of life and institutions; maintain and develop their identities, languages and religions within the framework of the States in which they live; and carry out their culture, education, and economic and social development according to their habitual cultural parameters (Articles 7, 10 and 11). These are measures that the States in which the indigenous and tribal peoples are integrated should protect and respect (Article 5).




      ILO Convention No 169 recognizes indigenous and tribal peoples as peoples with their own identity and organization (not “mere populations”). The criterion for recognition is based on the “awareness of their indigenous or tribal identity” (the right to self-identification, Article 1 (2)). Therefore, no State or group should deny the “cultural identity” freely chosen by the members of the indigenous and tribal peoples. Moreover, the Convention assumes the indigenous and tribal peoples' rights of collective property and possession over the lands and territories that they traditionally occupy and the right to live on them (Articles 14, 15 and 16). It also establishes the highly important “right to consultation” (Article 6) as a mechanism for integrating the opinion of indigenous and tribal peoples in the collective decision-making of the countries where they live. In this respect, the right to consultation operates “whenever consideration is given to legislative or administrative measures which may affect them directly” (Article 6 (1) (a)) Article 24 is extremely important, in that it urges the States to extend the right to social security, public health and medical care to indigenous and tribal peoples, in a way that is compatible with their respective cultures: “Social security regimes shall be extended progressively to cover the peoples concerned, and applied without discrimination against them”. Moreover, when a State extends health services, it shall do so by organizing and planning them at community level and in cooperation with the indigenous and tribal peoples (Article 25). Articles 26-31, on extending the right to education to indigenous and tribal peoples, and including their culture and cultural criteria in their education are also worth highlighting.




      Another important instrument on cultural rights is the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, approved by the General Assembly in Resolution 47/135 of 18 December 1992, which outlines in Article 1 (1) that “States shall protect the existence and the national or ethnic, cultural, religious and linguistic identity of minorities within their respective territories and shall encourage conditions for the promotion of that identity”. In Article 2.1, the Declaration sets outs that “Persons belonging to national or ethnic, religious and linguistic minorities… have the right to enjoy their own culture… and to use their own language, in private or in public, freely and without interference or any form of discrimination”. Article 2 (2) establishes “the right to participate effectively in cultural… and public life”. Article 3 (1) declares that “Persons belonging to minorities may exercise their rights, including those set forth in the present Declaration, individually as well as in community with other members of their group, without any discrimination”. Corresponding with said rights, Article 4 (2) states that “States shall take measures to create favorable conditions to enable persons belonging to minorities to express their characteristics and to develop their culture, language,… traditions and customs, except where specific practices are in violation of national law and contrary to international standards”. Moreover, the States are requested to carry out the foregoing (Article 4 (4)) “in the field of education”, where the States Parties undertake to “encourage knowledge of the history, traditions, language and culture of the minorities existing within their territory”.




      The Universal Declaration on Cultural Diversity (UDCD) 2001 is an extremely important instrument (probably the one that provides the best guidelines and the most criteria) for translating the vagueness that is prevalent in the group of cultural rights to a more detailed description of the content of rights. The Preamble of the UDCD ratifies the UNESCO's aim “that the wide diffusion of culture and the education of humanity for justice and liberty and peace are indispensable to the dignity of man and constitute a sacred duty which all the nations must fulfil in a spirit of mutual assistance and concern”. Said Universal Declaration provides continuity to the provisions on cultural diversity and the exercise of cultural rights outlined in other international instruments promulgated by the UNESCO, such as the Florence Agreement of 1950 and its Nairobi Protocol of 1976; the Universal Copyright Convention of 1952; the Declaration of Principles of International Cultural Cooperation of 1966; the Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property of 1970; the Convention concerning the Protection of the World Cultural and Natural Heritage of 1972; The Declaration on Race and Racial Prejudice, approved by the General Conference of the UNESCO in 1978; and the Recommendation on the Safeguarding of Traditional Culture and Folklore of 1989.




      The Universal Declaration on Cultural Diversity 2001 is structured on four basic principles:




      a) “Identity, diversity and pluralism”: which declares “cultural diversity” as the common heritage of humankind (Article 1) and a “factor in development” (Article 3); and “cultural pluralism” as the democratic political response to the empirical fact of diversity (Article 2).




      b) “Cultural diversity and human rights”: which declares that human rights ensure cultural diversity. The Declaration deems that cultural diversity is inseparable from human dignity (Article 4), and therefore cultural rights are unalienable, not collective rights. It also configures cultural rights (in accordance with Articles 27 UDHR, and Articles 13 and 15 ICCPR) as universal, indivisible and interdependent rights that constitute an appropriate framework for cultural diversity (Article 5).




      The Universal Declaration on Cultural Diversity limits the content of cultural rights in the following groups of more specific rights (Article 6): (i) everyone's right to express themselves, create and disseminate their works in the language they prefer and in their mother tongue in particular (linguistic human rights); (ii) everyone's right to education and good quality training that fully respects their cultural identity; (iii) everyone's right to participate in the cultural life of their choice and conduct their own cultural practices, subject to respect for human rights and fundamental freedoms (Article 5); and (iv) the right to cultural diversity accessible to everyone. This last right establishes a guarantee of cultural diversity that enables all cultures to be included in the methods for expression and dissemination. It also specifies everyone's right to the free movement of cultural ideas via words and images, so every culture can find expression and become known. Other rights, such as the right to freedom of cultural expression, cultural pluralism of the media, multilingualism, equal access to artistic expressions, and scientific and technological knowledge (including computer technology) are some of the more specific rights that are referred to here.




      c) “Cultural diversity and creativity”: which declares that “cultural heritage” is a source of creativity (Article 7), supporting the right to the preservation of cultural heritage and handing it down to future generations. In the same vein, (Article 8) cultural assets and services, insofar as they are the vectors of identity, values and meaning, also merit special consideration and must not be considered ordinary goods and commodities like any others. The same is true of the copyright of authors and artists on their intellectual, cultural and artistic production. The Declaration also advocates cultural policies as catalysts of creativity and cultural diversity (Article 9).




      d) “Cultural diversity and international solidarity”: the Universal Declaration advocates strengthening the capacity for creation and dissemination worldwide, as well as international cooperation and solidarity so that all countries (especially developing countries and countries in transition) can establish viable and competitive cultural industries at national and international levels (Article 10). In the same sense, the Universal Declaration (Article 11) also promotes building partnerships between the public sector, private sector and civil society because market forces alone cannot guarantee the preservation and promotion of cultural diversity, which is the key to sustainable human development. It recommends reaffirming the pre-eminence of public policy, in partnership with the private sector and civil society.




      The UNESCO Paris Convention on the Protection and Promotion of the Diversity of Cultural Expressions (CPPDCE) 2005, completes the Universal Declaration on Cultural Diversity 2001, which was forged in the same international organization. In this respect, the basic premise that lends strength to the entire international document, as established convincingly in its Preamble, is the general principle that “cultural diversity is a defining characteristic of humanity”, “culture takes diverse forms across time and space and that this diversity is embodied in the uniqueness and plurality of the identities and cultural expressions of the peoples and societies making up humanity”. Cultural diversity “forms a common heritage of humanity and should be cherished and preserved for the benefit of all”. The reason is that “cultural diversity creates a rich and varied world, which increases the range of choices and nurtures human capacities and values, and therefore is a mainspring for sustainable development for communities, peoples and nations”. All this only highlights “the importance of cultural diversity for the full realization of human rights and fundamental freedoms proclaimed in the Universal Declaration of Human Rights and other universally recognized instruments”.




      According to Article 1 (a) adopted in this Convention, the purpose of this UNESCO Convention is to “protect and promote the diversity of cultural expressions”. To that end, it adopts the following eight guiding principles (Article 2): 1) Principle of respect for human rights and fundamental freedoms; 2) principle of sovereignty; 3) principle of equal dignity of and respect for all cultures; 4) principle of international solidarity and cooperation; 5) principle of the complementarity of economic and cultural aspects of development; 6), principle of sustainable development; 7) principle of equitable access; 8) principle of openness and balance. Moreover, Article 4 (1) defines cultural diversity as “the manifold ways in which the cultures of groups and societies find expression” and that “these expressions are passed on within and among groups and societies”. This Article expresses the idea that cultural diversity “is made manifest not only through the varied ways in which the cultural heritage of humanity is expressed, augmented and transmitted through the variety of cultural expressions, but also through diverse modes of artistic creation, production, dissemination, distribution and enjoyment, whatever the means and technologies used”.




      In addition to the aforementioned documents of a universal scope, other international instruments of a regional nature have also undertaken the task of protecting and safeguarding cultural diversity. Such is the case in the European Framework Convention for the Protection of National Minorities (FCPNM) 1995 within the scope of the Council of Europe. Similarly, the Charter of Fundamental Rights of the European Union is no stranger to acting as a guarantee for cultural diversity. In Article 22, it stipulates that “The Union shall respect cultural, religious and linguistic diversity”. This can only be achieved via the recognition and enjoyment of cultural rights. The European Social Charter (which falls under the sphere of the Council of Europe) has also assumed similar content. As outlined in the Preamble, it is based on the “indivisibility” of human rights of the person, insofar as they are all intended for a single recipient: human beings, whose needs and dignity cannot be divided. In this sense, “the Ministerial Conference on human rights, held in Rome on 5 November 1990, underlined the need… to secure the indivisibility of all human rights, whether they are civil, political, economic, social or cultural”.




      The FCPNM has outlined the most important cultural rights more specifically and in a European context. Such is the case of the “right to cultural identity”. To a large extent, respect for cultural diversity is the result of the recognition of said right. The right to cultural identity, however, is not recognized clearly and explicitly in the universal human rights system (UDHR and ICESCR), although it is present with one or the other in the international documents that implement the universal system. For example, Article 1 (2) of the ILO's Convention No 169 Concerning Indigenous and Tribal Peoples in Independent Countries of 1989 recognizes the “right to cultural self-identification”, which is based on the indigenous and tribal peoples' “awareness of their identity”. The Convention determines that the “cultural identity” freely chosen by the members of instance must not be denied by any State or group. The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities of 1992 assumes the right to cultural identity in Article 1 (1), when it establishes that “States shall protect the existence and… cultural… identity of minorities within their respective territories and shall encourage conditions for the promotion of that identity”. In Article 6, the UNESCO Universal Declaration on Cultural Diversity 2001 proclaims everyone's right to education and good quality training that fully respects their cultural identity. Article 8 assumes special attention for cultural goods and services as vectors of identity, values and meaning. And the UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions 2005 also recognizes “that cultural activities, goods and services that are at the same time economic and cultural, because they are vectors of identities, values and meaning”.




      Possibly one of the most complete configurations of the right to cultural identity is outlined in the Framework Convention for the Protection of National Minorities of 1995, which estimates that “a pluralist and genuinely democratic society should not only respect the ethnic, cultural, linguistic and religious identity of each person belonging to a national minority, but also create appropriate conditions enabling them to express, preserve and develop this identity”. It is assumed “that the creation of a climate of tolerance and dialogue is necessary to enable cultural diversity to be a source and a factor, not of division, but of enrichment for each society”. Article 5 of the FCPNM recognizes everyone's right to cultural identity. The Parties to the Framework Convention undertake “to promote the conditions necessary for persons belonging to national minorities to maintain and develop their culture, and to preserve the essential elements of their identity, namely their religion, language, traditions and cultural heritage”.




      In the same sense, Article 6 (2) of the FCPNM encourages the Parties to protect the cultural identity of persons from hostile acts: “The Parties undertake to take appropriate measures to protect persons who may be subject to threats or acts of discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious identity”. Article 9 (4) of the FCPNM urges the Parties to the Convention, “in the framework of their legal systems” to adopt “adequate measures in order to facilitate access to the media for persons belonging to national minorities and in order to promote tolerance and permit cultural pluralism”. Similarly, in the fields of education and research, Article 12 (1) FCPNM proposes to “foster knowledge of the culture, history, language and religion of their national minorities and of the majority”. The Preamble of the Paris Convention on the Protection and Promotion of the Diversity of Cultural Expressions 2005 also takes into account “the need to take measures to protect the diversity of cultural expressions, including their contents, especially in situations where cultural expressions may be threatened by the possibility of extinction or serious impairment”.




      It is obvious that, although the FCPNM, is a framework convention for the protection of national minorities, rights (including cultural rights) are still attributed to persons. Once again, I stress that that fact does not prevent considering the collective dimension of cultural rights, but always as a result of the common exercise of said unalienable rights by community members. In fact, as established in Article 1 of the FCPNM, the “collective” protection of national minorities is outlined in this convention by assigning “rights and freedoms” (including those of a cultural nature) of persons belonging to national minorities. Said rights are classified as rights that form an integral part of “the international protection of human rights”.




      Everything said until now may give the idea that international recognition of cultural rights has been configured within the scope of the universal human rights system, on the basis of the UDHR of almost 66 years ago and the ICESCR of almost 50 years ago [1], and the subsequent implementation in other international instruments. In general, it is characterized by:




      a) A certain “vagueness” of content and meaning, because cultural rights are sensed but there is no clearly defined outline of what cultural rights are and what they consist of;




      b) “Dispersion” in the way they are formulated in the declarations and regulations of the international instruments that attempt to implement them.




      Currently, the development of the content of cultural rights is an unfinished task [2]. Said development is a necessary preliminary step to subsequent implementation [3]. We have seen that cultural rights include highly significant aspects of people's lives: i) their dignity; ii) their personal identity and also collective identity in relation to their relations with others [4]; and iii) the free development of their personality by having access to cultural goods and participating in them; the capacity to configure them in their own way, preserve and transmit them; and (in civil society) to enjoy their use individually and collectively, all in conditions of freedom and equality (non-discrimination) [5]. These are aspects that undoubtedly link the exercise of cultural rights iv) to collective development and human progress and well-being. Of course, due to everything they invoke, v) these are rights that have a highly relevant effect on the content of other fundamental human rights. The result of exercising cultural rights is the guarantee of cultural diversity, which requires a concordant relationship between rights and diversity [6].




      Due to the vital fields generally included in the cultural rights of persons, this group of rights is generally concretized in the right to cultural identity (including the right to free cultural self-identification) [7]; linguistic human rights; the rights of free access, participation, configuration, enjoyment, preservation and handing down to future generations of one's own culture and cultural heritage; and the copyright of intellectual, cultural and artistic production. However, despite the aforementioned transcendence of cultural rights in people's lives, compared to civil and political rights, and economic and social rights, cultural rights have not yet acquired sufficient importance as “full rights” in the doctrine of the general theory of rights or in the inclusion and protection of legal instruments in international and state regulations.




      Taking into consideration the distinction between generations of rights often used by the general theory of rights, which depends on the historic period in which each group of rights emerged, the group of cultural rights are included in the general group of “second generation rights”. Historically, first generation rights, identified with the group of “liberty rights”, opened the field of rights in the late 18th century and more forcefully since the 19th century, when they even served as the foundation for a particular model of a State of Law: the liberal State of Law, which is characteristic of the 19th century [8]. The emergence of those “first generation rights” corresponded to a large extent with the appearance of the historical-legal process of state recognition (regulation) of rights, although the process is permanently open to new social demands.




      However, regulating the freedom rights was not sufficient to extend the rights to everyone in a formal and material manner. Later, the task of generalization gave rise to another group of rights (social, economic and cultural rights) linked to equality (rights for all and not only a few). This second group of rights, considered “equal rights” and classified as “second generation rights”, has also laid the foundation for a particular model of the State of Law. They have been the main instrument that fuelled the transition from a liberal to a social State of Law, for which they have provided core identifying features [9].




      The social State of Law is also known as the “Welfare State”. It was imposed gradually after World War II, at least in Western Europe, at the same time as the framework for a Constitutional State was built. In other latitudes, such as Latin America, abandoning the liberal State (identified with the 19th century) and a decisive commitment to a social State of Law has only taken place since the late 20th century. Such is the case of the latest constitutional reforms in several Latin American countries and new constitutions, like those of Ecuador in 2008 and Bolivia in 2009 [10]. Currently, however, owing to the economic crisis, some sectors are questioning the population's social and economic rights and their satisfaction with the social State. In any case, the emergence of the second generation of rights (ESCR) is mostly due to the historic-legal process of extending rights, which has also remained constantly active. Cultural rights, therefore, would come under the second generation of rights and would be subject to the same problems experienced by this group of rights today.




      Later, the regulation and generalization of rights led to the “internationalization” of rights after World War II, which generated a universal human rights system via the UDHR, and the ICCPR and ICESCR Covenants. However, from an analytical point of view, it may not be appropriate to contemplate the broad group of social, economic and cultural rights as such a compact group as it may seem to be at first. Basically, there are three reasons for this, related to the issue of the vagueness that still plagues cultural rights:




      Firstly, the “asymmetric” consideration of the broad group of ESCR.




      Paradoxically, the minor relevance of cultural rights is not in line with the important transcendence of this group of rights in the course of people's lives and its impact on huge humanitarian conflicts. In fact, that leads to denying their interdependence and indivisibility, proclaimed in human rights [11]. The Preamble of the UNESCO Universal Declaration on Cultural Diversity 2001 has provided good reasons for pointing out said relevance, such as the idea that “culture is at the heart of contemporary debates about identity, social cohesion, and the development of a knowledge-based economy”, that “respect for the diversity of cultures, tolerance, dialogue and cooperation, in a climate of mutual trust and understanding are among the best guarantees of international peace and security”, aspiring to “greater solidarity on the basis of recognition of cultural diversity, of awareness of the unity of humankind, and of the development of intercultural exchanges”. The Preamble also declares a set of principles, to which it gives universal validity, “to ensure the preservation and promotion of the fruitful diversity of cultures”.




      However, although most of the analyses on ESCR show that vital transcendence, they are conducted in relation to social and economic rights with very few references to cultural rights. Thus, they are relegated to the status of minor rights or even ignored because they are deemed to be addressed, whereas in fact sometimes they are not even mentioned. The secondary position of cultural rights within the broad group of ESCR is evidenced by minor development they have experienced within the universal human rights system, and something similar has occurred at State level. Even where a State has recognized cultural rights, it has usually been in a dispersed and sectoral manner [12]. It any case, they have been limited to the rights of minorities but not the “broad consideration” urged by the universal human rights system as the “rights of persons” and, therefore, universal human rights.




      Secondly, open cultural rights to the rights of persons.




      The analyses' asymmetrical consideration of the rights belonging to the broad group of ESCR corresponds to a rather partial recognition of cultural rights that is almost exclusively sectoral and reduced to the rights of national minorities [13] and culturally marginalized indigenous and tribal peoples [14]. Although said recognition is positive, if cultural rights remain enclosed and constricted there, it undermines the consideration of universal rights attributed to them in the universal human rights system and relegates them to the position of minor rights. In a sense, breaking down the reductionism of the rights of minorities and opening their configuration and justification up as the rights of all persons could be a positive factor in specifying and clarifying the meaning and content of cultural rights. Moreover, it may be a mistake to reduce cultural rights almost exclusively to equal rights because, with regard to their content, it would be difficult to deny also that they are the rights of cultural freedom (civil and political rights). In other words, cultural rights are “the rights of egalitarian freedom”, to use the terminology of Professor Peces-Barba [15].




      Thirdly, the group of cultural rights lacks “specific grounds”.




      From the point of view of providing grounds, meaning and content, and the resulting legitimation of cultural rights as “essential rights of persons”, perhaps it is not appropriate to approach an analysis of the three groups of human rights as a compact set of rights when referring to ESCR. That is because the justification for the group of cultural rights as the rights of persons does not share the same grounds as other rights within the broad group of ESCR, although they share some of the same structures. Whereas the grounds for social and economic rights are much more elaborate and outlined, those of the group of cultural rights are scarce and rather thin. Therefore, cultural rights have ended up absorbing the justification for other rights of the same group (ESCR). However, in doing so, the justification has become unclear and not sufficiently framed, making the rights somewhat blurred and unclear.




      Of course, in the words of R. de Asís, “attributing meaning to rights will obviously depend on the position held on their concept and grounds” [16]. Consequently, the grounds strongly outline the “meaning” (content) of the rights as well as their “legitimacy” (justification) and relevance as unalienable rights. And here it should be noted that, in view of the above, the lack of sufficiently specific grounds is probably one of the main reasons that explain why cultural rights are relegated to a secondary position in the broad group of ESCR. In this respect, in some Latin American scenarios, late 20th century post-colonial thought may have a positive effect in providing more support for cultural rights or a different justification for the implementation of culture, like the Republican State had been doing [17].




      Thus, whereas the grounds for first generation rights are clearly identified with the group of freedom rights (the broad group of Civil and Political Rights, or CPR) and second generation rights with the group of equal rights (the broad group of ESCR), the cultural rights of persons share the content of both groups. However, they have their own idiosyncrasy to which the general theory of rights has not yet provided a very satisfactory response. By this I mean that if the intention is to provide a satisfactory explanation of cultural rights as universal human rights based on human dignity, they must approach the relationship between the CPR group and the ESCR group as a relationship of “complementarity” rather than one of opposition [18].




      This is not a trivial fact, because “poor grounds” for the rights can only give rise to “vague meaning” and content. It is very difficult to establish a clear legitimacy of the content and transcendence of core human rights on the basis of vague content or meaning. Rather, it would be quite “incomplete”. Poor grounds, lack (vague) meaning and incomplete legitimacy constitute a trilogy that explains why, when referring to the group of cultural rights, we are still faced with a group of rights that have “insufficient conceptual importance” in the world of rights.


    




    

      3. PROTECTION ON CULTURAL IDENTITY: A NECESSARY AND POSSIBLE RIGHT




      Actually, in the 20th century, the cultural rights have been assumed – throughout the second half of the century – very gradually and mainly in partial or sectoral aspects, and only with respect of some content. The 21st century is following the same path. This is mainly the case in Western Europe, Canada and some of the Latin American countries. The recognition of cultural rights as transcendental rights is related to the fact that the notion of cultural diversity that makes our contemporary societies unique was accepted (and integrated) in the 20th century, particularly in the last decades. Here we can include the cases of Western Europe, Canada and some of the Latin American countries. This fact has implied the need to rethink some relevant notions of the Constitutional State [19] and the general theory of rights [20], to provide room for matters related to cultural identity [21].




      These are rights that flourished after the conquest of a “culturalist” view of the Constitutional State, as opposed to a strictly “formal” view [22]. At least, this has what has occurred in Western Europe where, since the last decades of the 20th century, the Constitutional State has drifted, with greater or lesser intensity, towards a Constitutional State with a markedly cultural bent [23]. P. Häberle even refers to “culture” as the fourth element of the Constitutional State [24]. It is a fourth element of the State that is not included in the theory of State based on the Staatsnation, but restricts the elements that configure the State to the classical ones of territory, population and power. The rights that concern us here start with the fact that it is “unquestionable that cultural uniformity or religious unity has ceased to be the essential component of identity on which the birth of the modern State was based”. This fact has led to the recognition of the existing “cultural differences” among the population of the Constitutional State [25] and promoted its treatment by the theory of rights. The cultural rights increase the value to culture in the field of rights. One could say that its overall aim is to preserve the cultural context that normally accompanies people's life.




      Truly this is a topic of great current relevance and construed as such by Habërle “at the national, European and global level”. According to Habërle, globalisation, the global market with no limits or barriers and the internal decentralisation of Constitutional States have given rise to “a new awareness of culture as a builder of identity [and, therefore,] on cultural freedom as a freedom directly related to human dignity”; intended to protect “cultural difference (from plurality to the protection of minorities)”, in contrast, for instance, with “economic freedom, of solely instrumental significance” [26].




      I should like to approach me the cultural rights by providing a group of general justificatory legal criteria in the Constitutional State. In my opinion, this would encourage its legal recognition. I do not approach the criteria strictly from the point of view of an international or a single national regulatory framework, but from the broader, from the perspective of the general theory of rights. To a large extent, the legal justification will necessarily condition the configuration and structure of the cultural rights and, ultimately, its legal significance because “the attribution of meaning to the rights will depend on the position taken towards the concept and its fundament” [27].




      Therefore, I will follow clear, general criteria that will provide coherent guidelines for the moral grounds and the legal justification that I intend to develop. In my view, the most adequate parameters for conveying this aim are in On Liberty, by John Stuart Mill, specifically in the part on the relationship between liberty and diversity. Very briefly, Mill considers that diversity is an asset to be preserved and not an evil to avoid [28], just as it is useful for more than one way of life to exist, providing it is not detrimental to others (principle of harm) [29], based on the idea that “the free development of each person's individuality” is one of the fundamental pillars of well-being of individuals and society [30]. I would argue that this would be the leading criterion-guideline (tolerant and liberal) under which a person's cultural right becomes one of the main mechanisms for integrating the cultural plurality of civil society into the theory of rights.




      Undoubtedly, one of the most controversial issues posed by these rights is how to determine what is protected and what is secured via the legal classification of “subjective rights”. Perhaps it would help to be able to “delimit the notion of culture as a preliminary step towards establishing a future catalogue or declaration of subjective rights and fundamental social rights linked to cultural identity” [31]. In this respect, seeking to crystallize the above terms, Habërle arrived at the conclusion that “identity is only possible via culture” and not via the economy, for example. Identity is grounded on “culture” and connected to tangible actions; to the real life of people, whose the resulting general context outlines a mosaic of “pluralism” [32]. Habërle deduces the opinion – which we share – that the foundation for the notion of cultural identity can only be an open and pluralistic conception of culture that includes the following three “mutually permeable categories”. Firstly, “high culture”, which includes all that is authentic, good and beautiful. Secondly, “popular culture”, for example, which is particularly alive in Latin America among the indigenous peoples. Thirdly, the “underground culture” or alternative culture, “from the Beatles to football”. All of these are ways of expressing the people's cultural identity [33].




      Naturally, an open foundation for cultural rights includes the idea that the “singular elements” that provide the grounds for cultural identity “are actually open” and “linked to historical changes”, as a result of which “identity is also transformed”, esteemed, and therefore subjective, not objective. The singular elements must also remain “open to the circles of participants and formal and informal procedures” that create them [34]. A significant, yet not essential difference between Habërle and Habermas emerges from this issue. Whereas Habermas advocates reintegrating the collective identity into the Constitution as a (formal/procedural) value in itself [35], Habërle, while maintaining the same non-substantialist tradition, adds that the Constitution is a cultural as well as a formal matter. He speaks of the “Constitutional culture” and “[material] culture of human rights” in the constitution.


    




    

      4. THE LINGUISTIC CULTURAL RIGHTS OF INDIVIDUALS AND GROUPS




      Linguistic rights are among the most relevant of cultural rights. It may prove interesting to mention them as an example of a cultural right that has a more specific content. In this respect, the first approach to establishing the notion of linguistic rights would be to identify them with human rights pertaining to linguistics. Linguistic human rights rest on the (individual or collective) free choice of a specific language (generally the mother tongue) to communicate (privately or publicly) with other people and the institutions that represent the public authorities of the State that has jurisdiction over him.




      Linguistic human rights fall within the more general right of freedom of expression and the cultural rights of persons and peoples. Insofar as they are the rights of persons, linguistic rights are a specific class or group of “civil rights” and unalienable rights, which become individual “freedom rights” as well as “equal rights”. As individual unalienable rights, the content of linguistic rights entails the corresponding duty (in relation to other community members but also with regard to the State) of “non-discrimination” against individuals and groups who are within the jurisdiction of a state but belong to community that is a linguistic minority (prohibition of “non-discrimination”).




      As the rights of peoples, linguistic rights are one of the main elements of the content of the “collective right” to the cultural identity of a differentiated community, which in turn is part of the right to self-determination of indigenous peoples. Unlike the previous concept, in this case linguistic rights are presented as a collective right. As such, linguistic rights correspond to the right of preference for one language as opposed to others that have social presence in a territory. This idea of linguistic rights as a collective right is problematic, because the configuration of the sort of rights that belong to a differentiated cultural community are liable to infringe the (individual, as civil rights) linguistic rights of individuals.




      Linguistic rights enjoy international recognition in the universal human rights system. Here, for their legal analysis, they must be contemplated as outlined in the Universal Declaration of Human Rights (UDHR), adopted and proclaimed by UN General Assembly Resolution 217A (III) on 10 December 1948. They must also be contemplated as what is mainly outlined in the International Covenant on Civil and Political Rights (ICCPR), adopted by Resolution 2200 A (XXI) of 16 December 1966, which entered into force on 23 March 1976.




      The international recognition of linguistic rights in the universal human rights system was carried out in Article 2 (1) of the Universal Declaration of Human Rights, which affirms that “Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as… language”, and this regardless of their “national or social origin, property, birth or other status”. Moreover, this was also recognised in Article 27 of the Covenant on Civil and Political Rights, according to which “In those States in which… linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group,… to use their own language.




      Other documents pertaining to the international recognition of linguistic rights are also worthy of mention. Some are normative and others are merely statements of principles. In this sense, it is worth mentioning the European Convention for the Protection of Human Rights and Fundamental Freedoms within the framework of the Council of Europe; the European Union Charter of Fundamental Rights; the Council of Europe's Framework Convention for the Protection of National Minorities and the Universal Declaration of Linguistic Rights of Barcelona (1996) in the World Conference on Linguistic Rights in favour of the defence of linguistic minorities and against forced cultural homogenisation. It also recognises individual linguistic rights and collective linguistic rights.




      From the point of view of their legal content and from a systematic perspective, linguistic human rights enshrined in Article 2 (1) of the UDHR and Article 27 of the ICCPR present the following characteristics:




      A) Essential content and recipients. The linguistic rights proclaimed in Articles 2 (1) UDHR and 27 ICCPR outline the idiomatic “freedom of persons”. Linguistic freedom ensures to all individuals the right of “freedom of choice” to use the language of his cultural and life context to communicate privately or publicly with other people and the public institutions that represent the public authorities of the State that has jurisdiction over him. Respect for linguistic freedom is imposes on the States the “duty” of “non-discrimination” in the choice of language. Linguistic freedom is a specific freedom that falls under the broader scope of the right to freedom of expression within the individual's cultural identity. It therefore carries the concomitant prohibition of any State interference that involves a discriminatory act or legislation against any person on linguistic grounds.




      To summarise, it could be said that the proclaimed linguistic rights contain an affirmation of the individual freedom of persons (freedom to choose a language). Linguistic rights also protect said freedom via the imposition of a duty on the States to prohibit any act or legislation that violates the freedom to choose one's language, with the concomitant prohibition to discriminate on linguistic grounds.




      In view of the above, linguistic rights fulfil four important functions as universal human rights: i) they enable highly relevant aspects of human dignity to be fulfilled that are necessary for people's normal development within their community; ii) they facilitate the “free development of a person's personality”; iii) they constitute a vital instrument for implementing other highly important fundamental human rights; and iv) they create a mechanism for the preservation of minority languages within the State. Such is the significant case of the indigenous peoples of Latin America [36] and of minority languages in Europe.




      The linguistic rights recognised in the universal human rights system target two types of recipients, depending on their content:




      Firstly, the recipients of linguistic rights are the “individual persons” to whom the aforementioned international instruments assign these rights in the universal human rights system, not peoples (Article 2 (1) UDHR and Article 27 ICCPR). Therefore, it could be said that the international recognition of linguistic rights involves an “individualistic conception” of said rights that, in my opinion, is the only one capable of providing a clear support of said rights in their status of “universal human rights”.




      Secondly, linguistic rights also target the member States of the United Nations (Article 2 (1) UDHR) and the States Parties to the International Covenant on Civil and Political Rights (Article 27 ICCPR). These States are the recipients of the duty imposed on the State to not carry out any acts or enact legislation against anyone within their jurisdiction on linguistic grounds.




      Said duty imposed on the States should also be viewed systematically, in accordance with Article 2 (1) ICCPR, when it affirms that “Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status”.




      In this respect, the ICCPR provides special protection for childhood against potential discrimination by the States on idiomatic grounds, when it establishes in Article 24 (1) that “Every child shall have, without any discrimination as to… language,… the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State”.




      Moreover, the States' duty of non-discrimination may not contemplate exceptions that clear the way for discriminatory acts or legislation on idiomatic grounds, as outlined in Article 4 (1) of the ICCPR: “In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of…language…”.




      Other instruments – such as the Council of Europe's European Convention for the Protection of Human Rights and Fundamental Freedoms – that aim to develop a universal human rights system in Europe, also outline the “prohibition of discrimination” on idiomatic grounds in Article 14, which establishes that “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as…language…”. Moreover, Part V, Article E (Non-discrimination) of the European Social Charter, when it affirms that “The enjoyment of the rights set forth in this Charter shall be secured without discrimination on any ground such as… language…”




      Article 22 (Cultural, religious and linguistic diversity) of the Charter of Fundamental Rights of the European Union recognises that “the Union shall respect… linguistic diversity”. It also outlines the prohibition of discrimination on linguistic grounds in content on equality, in Article 21 (Non-discrimination), which affirms that: “1. any discrimination based on any ground such as… language… shall be prohibited”.




      B) Connection with the legal content of other fundamental human rights. As mentioned previously, linguistic rights are a part of the general right to freedom of expression and cultural rights. However, they are also included in the content of other rights that are highly important in people's lives. For that reason, linguistic rights are referred to “in plural”, in accordance with the multiple manifestations that linguistic or idiomatic freedom (which constitute the essential content of such rights) has in other fundamental rights and the specific nature that linguistic freedom adopts in each of said rights.




      Take into consideration that linguistic rights include the individual's right to choose the language in which he wants to express his feelings and articulate his reasoning in the social, cultural and institutional contexts to which he belongs and in which he participates as a member of a community. It is in this aspect that linguistic rights are necessarily included in other fundamental rights that are essential in a person's life, such as: (b1) the right to freedom of expression and cultural rights; (b2) the right to an education; (b3) the right to medical care; (b4) fundamental procedural rights; and (b5) the rights to political participation.




      Thus, (b1) it should be stressed that linguistic freedom, which constitutes the essence of linguistic rights, is a specific freedom in the more general right to freedom of expression in the specific sphere of an individual's cultural identity. As such, it is another “cultural freedom” of the individual and a part of the right to cultural identity as a universal human right predicable to everyone [37]. In any case, the content of linguistic rights includes the right to freedom of expression and the right to a cultural identity as highly fundamental human rights. Therefore, linguistic rights are not only included in the general right to freedom of expression but also in the content of cultural rights.




      In this respect, linguistic rights are the “right to choose” the language in which one wishes to communicate with other people and public institutions. It is also the language one wants to use to understand the world, one's own life and the life of others, regardless of national or social provenance, economic position, birth or any other personal status. Therefore, linguistic rights seek to protect individuals from acts and legislation of the State that aim to impose on them a language that is foreign or outside of their normal everyday context.




      Although the aforementioned content is implicit in the universal human rights system, it is more clearly stated in more specific international instruments such as the Framework Convention for the Protection of National Minorities. Article 9 (1) therein outlines that “The Parties undertake to recognise that the right to freedom of expression of every person belonging to a national minority includes freedom to hold opinions and to receive and impart information and ideas in the minority language, without interference by public authorities and regardless of frontiers. The Parties shall ensure, within the framework of their legal systems that persons belonging to a national minority are not discriminated against in their access to the media”. Article 5 (1) sets out that “The Parties undertake to promote the conditions necessary for persons belonging to national minorities to maintain and develop their culture, and to preserve the essential elements of their… language”. Moreover, Article 10 (1) stipulates that “The Parties undertake to recognise that every person belonging to a national minority has the right to use freely and without interference his or her minority language, in private and in public, orally and in writing”.




      Linguistic rights also include (b2) the right to receive formal education in a freely chosen language that belongs to their normal everyday context. In most cases, the language chosen is the individual's “mother tongue”, which is probably the educational instrument that proves most comfortable and enables individuals to feel free to develop their personality.




      In this respect, Article 14 (1) of the Framework Convention for the Protection of National Minorities does specify an individual's right to learn their minority language. Therefore, it should be preserved in the context of their education: “The Parties undertake to recognise that every person belonging to a national minority has the right to learn his or her minority language”.




      Linguistic rights also contemplate (b3) the importance of ensuring that the linguistic freedom of the individual is not absent from (and is extended to) State actions related to basic services and provisions of an essential nature, such as medical care. One can easily imagine the severe consequences to health that can be caused by an individual's inability to communicate with medical staff due to language. Thus, the right to medical care must consider the situation of linguistic diversity in the population of the State when meeting the fundamental right to health of the individuals who live in that State. This also implies the right of an individual who needs medical care to be understood in the language normally used in his everyday context.




      Moreover, (b4) the linguistic right of persons and the State's corresponding duty of non-discrimination on idiomatic grounds proclaimed in linguistic rights include the right for legal, administrative and judicial proceedings to be conducted in a language that is “understood” by the individual in question. It is here, undoubtedly, that linguistic rights assume a highly important role where procedural rights are concerned, if the administrative or state act is a serious violation of an individual's fundamental procedural rights, by including discrimination on linguistic grounds. This respect for linguistic rights includes the right to be informed in a language that is understood by the individual and the right to make a statement and act before the judicial authorities in a language that corresponds to the individual's normal everyday context. If necessary, it also involves the right to carry out such acts free of charge via a translator of the language chosen and understood by the individual concerned.




      The connection between linguistic rights and fundamental procedural rights, and the corresponding procedural guarantees, are so relevant to personal freedom that the ICCPR provides for it in Article 14 (3) (a): “3. In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: (a) To be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him… (f) To have the free assistance of an interpreter if he cannot understand or speak the language used in court”.




      Other international instruments, such as the European Convention for the Protection of Human Rights and Fundamental Freedoms, have attempted to make linguistic rights effective in the area of procedural guarantees. The European Convention outlines in Article 5 (Right to liberty and security) that “2.”Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him”. And in Article 6 (Right to a fair trial), according to which “3. Everyone charged with a criminal offence has the following minimum rights: to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him”, as well as (Article 6 (3) (e)) “to have the free assistance of an interpreter if he cannot understand or speak the language used in court”.




      In the same sense, the Framework Convention for the Protection of National Minorities outlines in Article 10 (3) that “The Parties undertake to guarantee the right of every person belonging to a national minority to be informed promptly, in a language which he or she understands, of the reasons for his or her arrest, and of the nature and cause of any accusation against him or her, and to defend himself or herself in this language, if necessary with the free assistance of an interpreter”.




      Finally, (b5) linguistic rights have an important effect on the rights to political participation, in their active aspect (right to be elected) and passive aspect (right to elect public representatives). In this respect, linguistic rights are not of minor relevance because they affect the forming of the “collective will” of the community and democratic collective decision-making. Discrimination based on the language of linguistic minorities within a State, with regard to their active or passive political participation has the negative effect of making them invisible “politically” but also “institutionally”. They are left out of community decisions and, consequently, it is highly probable that they will be absent from State institutions and legislation will not take them into consideration. These consequences can have a serious effect on the rights that ensure a community's democratic collective decision-making and the principle of generality and equality before the law. They are liable to distort the democratic system of the State in question, change the quality of democracy and even the elementary rules of the State.




      C) The content: linguistic freedom and linguistic equality. In accordance with the analysis made from the point of view of their legal content, it could be affirmed that linguistic rights are internationally recognised in the universal human rights system as the individual “freedom rights” of persons. However, the linguistic freedom of everyone, for everyone, is also recognised as “equal rights”, based on the “equal dignity” that international recognition declares predicable for everyone. In this sense, Article 26 of the ICCPR outlines that “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all people’s equal and effective protection against discrimination on any ground such as… language…”.


    




    

      5. FINAL OBSERVATION: CULTURAL FREEDOMS AS CO-FREEDOMS FOR ALL




      In cultural rights, the right to cultural identity is in the first position. The position one assumes with respect to providing the grounds for a person's right to cultural identity not only determines the attribution of meaning to the right, but also the manner of guaranteeing it, which is no less than its “legal configuration”. By this we refer to the legal justification of the cultural rights that concerns us here, and which I approach from the perspective building a legal configuration for it based on a theory of general rights. Not from the point of view of regulations and jurisprudence, however, because the scope of the matter in question would far exceed the purpose of this paper and its limited length.




      The justification of the cultural rights, and in particularly of the right to cultural identity, has to do with its regulatory configuration. This datum is absolutely essential for a right to be effective. Merely considering a right as a moral right [38], with no legal potentiality whatsoever (to use the terminology of Eusebio Fernández [39]), or as a “universal moral right”, as it is defined by A. Gewirth [40], irremediably restricts the right to a mere moral ambition, but nothing more. It would lack the necessary guarantees that define subjective rights as a “legal category” and, therefore, lack the potential for being a legal “requirement” in court for the holders of the right [41]. Beyond doubt, that is one of the main conditions for verifying whether we are before a “full recognition” of a legal right.




      Given the impossibility of covering all the legal implications of the right in a paper, I have selected some issues that have the most influence on the overall regulatory configuration of the right in the theory on rights in general, such as its legal nature, the issues posed by entitlement to it, and with what content it is configured as a subjective right.




      When referring to the legal configuration of cultural identity as a right, we should specify that “cultural identity” is what is protected and ensured as a “legal asset” [42]. However, that does not say much, because the notion is controversial, with no single meaning and, moreover, it should be reinterpreted from the contemporary viewpoint of acceptance of cultural diversity. Cultural identity as a protected legal asset [43] would include the series of “cultural assets” that individuals assume and consider as their own. As such, they presume to have free access to those assets and be able to develop through them, with no barriers raised by state authorities, groups or other individuals. In this respect, the cultural assets that protect the right to cultural identity would be defined by a series of “cultural freedoms” directly linked to the fulfilment of the universal moral value of human dignity, and to the aspect of the equal dignity of all people, which makes cultural freedom an “egalitarian freedom” and, therefore, with no restrictions on entitlement to that freedom (generalisation).




      The legal configuration of a fundamental right is a task that usually presents the “highest degree of indetermination”, according to R. Alexy [44]. In addition to the task of legislating, it also means integrating court decisions in order to determine their meaning as legal precepts [45]. This is particularly true in the case of the Constitutional Court. In any event, the regulatory configuration of cultural identity as a right would have to do with:




      a) The “subjective right” category: the right to cultural identity is presented as a subjective right “when a person identified with a legal obligation arising from the right (the passive party) appears as opposed to the holder of the right (the active party)”. A is said to be the holder of a subjective right to cultural identity when A can require X of B, or when B has an obligation X towards A. As can be seen, “the correlation of the right is a [specific] duty or obligation” towards B [46].




      b) The “legal freedom” category: the right to cultural identity is a freedom “if its holder A is free to do or not to do X with respect to B. In other words… no none has a right to interfere with us. In this case, the other party (B) is not a specific and identifiable [passive] holder, but a generic holder”, given that the freedoms are rights erga omnes [47].




      The difference between one legal configuration and the other of the right to cultural identity resides in the passive party to the legal obligation that the right creates: individuals or groups (the right to cultural identity as a subjective right in the strict sense) or a generic party (the right to cultural identity as a legal freedom erga omnes).




      In view of the above, it could be inferred from a legal-regulatory point of view, that a right to cultural identity constitutes a mechanism intended to secure and implement a series of significant cultural freedoms and make them effective for everyone, thereby specifying the requirements for the legal values of freedom and equality. The outcome of this is that the effective implementation of said right should lead to a context of “cultural tolerance” [48] and, therefore, of “cultural peace” [49], as a sort of social and institutional value that is implemented via laws, and even more so if it is via constitutional laws [50]. If this occurred, we would be in the best disposition to avoid the cultural conflict between institutionalism and civil society or a collision within civil society. Apart from its connection with the fulfilment of specific aspects of human dignity, the right to cultural identity is a very useful right, as the motor for important social “benefits”, such as a vehicle for collective tolerance and peace.
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