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    Preface




    by Gastone Cottino*




    When I walked through the gates of the courtly building on Via Po, where the University of Turin had been housed for centuries, in early November 1942 as a first year student in law, it did not even occur to me that among my professors there might be representatives of what some, with polite irony (and implicit role distinction), liked to define as the fairer sex.




    That the destinies of the government of humanity belonged to men was part of our lazily shared DNA, solidified over the millennials. It was consumed with our mother’s milk; it was experienced daily in family life; soon-to-be spouses were categorically reminded by the marriage officiant with references to Articles 143, 144 and 145 of the Civil Code, which remained unchanged until the reforming winds of the 1970s swept the most obnoxiously discriminatory aspects out of Italian legislation in 1975.




    It was therefore quite natural that “females” who had the courage and means to face the unknown of university studies, had willingly (or unwillingly) followed the path to higher education as a normal and unquestionable landing place to acquire the faculties that paved the way for them to teach in middle and high schools, and that, at best, allowed them to reconcile their two roles as producers and reproducers.




    This sort of centuries-old apartheid materialized in the academic buildings on Via Po in the same distribution. Looking to the left and right of the courtyard, one found the classrooms of the two faculties, respectively, Humanities and Law: the students turning left were (mostly) women, with (almost all) men going to the right.




    In fact, the 1940-41 Yearbook of the University shows this: in the Law Faculty, 751 males and 26 females were enrolled; while in Literature and Philosophy, 285 males and 350 females. And if we scroll further backwards through the Yearbooks we find that only two females graduated from Law school in 1939-40, four in 1938-39, nine in 1937-38, and five in 1936-37.




    Now, if this happened “at the lower levels” of access to university education (and work), once can only imagine what could occur at the “higher levels,” in the jealously guarded precincts of the academic institution itself. The Yearbooks continue to speak for themselves: in 1940-41 there was no trace of women amongst the full and part-time professors at the University. The only female presence was in Sciences, Humanities and Magisterium with 3 Professors (including two outstanding figures such as Angiola Massucco Costa and Anna Maria Brizio). Looking at the Lecturers, located essentially in the areas of Letters and Sciences, and significantly in Pediatrics in Medicine, 15 out of a total of 360 were female. There were no female professors in Law, though a volunteer assistant professor of Political Economy had once made an appearance.




    This situation does not appear to have changed appreciably in 1945-46. In fact, considering the academic body as a whole, there was only one woman among the ranks of the tenured professors (Michela Di Giorgio in Medicine), compared to 98 men. There were no new developments in the Law Faculty, except for the insignificant doubling of volunteer assistant professors. Not even in 1969-70, when I returned to Turin after a decade of teaching in Modena (in a Law Faculty that was also all male), did I find a “revolutionarily” different situation. The first timid assertion of a female presence in the University as a whole, counted as 8 full professors out of 167 total, had had no visible echoes in the Law Faculty, undauntedly stuck at the level of zero women in the role of full or associate professors, and only harmlessly supported by 3 lecturers (out of 46), 4 tenured assistants (out of 27) and 3 volunteer assistants (out of 51) that were female.




    It took years before women were nominated tenured professors in the fields of labor law and civil law. And even more before the passion, spirit of sacrifice, combativeness, vivacity and scientific value of women would break down, or mute, the still widespread and recalcitrant resistance. Indeed, the Law Department now offers 22 full and 30 associate female professors, out of the total of 146.




    This is still only a partial achievement and yet symptomatic of a now unstoppable and generalized phenomenon. It would not, however, have been attainable, and perhaps not even conceivable, if it had not in turn been embedded in a context of struggles and achievements that have been wrested inch by inch, day by day, constituting a gradual erosion of a thick blanket of prejudice and discrimination. Such change initiates a kind of Copernican revolution destined to progressively invest all (or almost all) sectors of social life: toward which the male gender was drawn kicking and screaming, certainly not by choice, but against which it was increasingly forced to measure itself on reactionary positions that are, in the long run, indefensible.




    Looking back at the 1950s, I still remember a convivial evening in which a high-ranking magistrate from Turin was at pains to explain to my father, by no means a revolutionary but a balanced and sensible person, that women, no, just no, could not become judges because their presence and presumed loveliness would introduce disturbing erotic elements into the judging panels by distracting their male colleagues from their duties of deciding the cases and trials assigned to them impartially and without disturbing influences.




    It seems that light years have passed since those utterances, now that even the fortress of the Italian Supreme Court is no longer reserved to men alone and that women constitute almost half of the judiciary, in part because they have proved to be more fierce and studious. Even the walls that taboos considered to be the most sacredly unassailable have come tumbling down, like skittles, one after another.




    But there remains one last trench to be conquered, the one that until yesterday stood in the way of the female gender’s access to managerial and top levels of the economy and entrepreneurship, in public and private sectors. This challenge was embodied until yesterday by the distinction between the army of subordinate collaborators in the economic realm – clerks, technicians, researchers – who constitute its engine and beating heart, which has been open to an increasingly numerous, capable and incentivized female presence, and at the same time hermetically closed to women for career advancement beyond promotion to middle management or territorial and peripheral managers. Meanwhile, in the narrow, self-perpetuating groups of those that hold the baton to command institutions, companies, finance, and so forth, all or almost all (with rare exceptions, essentially found in family capitalist dynasties) were male (and one would want to say, if it were not politically incorrect, of a particular race) and bourgeois.




    It was, admittedly, given the interests, susceptibilities and privileges that have been challenged along the way, a Sisyphean feat to break through the invisible and seemingly unbreakable “glass ceiling” that separated these two worlds, constituting almost a biblical curse. And yet it was equally impossible for lawmakers not to finally take note, whether willingly or unwillingly (it makes little difference), of the radical changes taking place in all fields of social life, and only now anachronistically and obtusely blocked and armored on the “top floors” of the economy and its government.




    Great merit is therefore due to this research, which offers us a compelling overview, from every angle – legal, sociological, economic, psychological and political – of how, by what means and with what outcomes various countries and territories around the world finally decided (or were forced) to take the bull by the horns and to begin, even on this troubled ground, a path toward gender parity. This effort does not shy away from, and indeed addresses the obstacles, limitations, and effectiveness of the interventions made so far, and the problems and questions left open and still unresolved. Such a work has the power to inform, but also to stimulate the reader to reflect, question, and even doubt.




    From the investigations made by the authors of the volume as a whole, and the conclusions drawn therefrom, there is a cautious optimism about the results to date. An optimism and positive assessment that is undoubtedly justified with regard to Italy, thanks to the smooth operation of the Golfo-Mosca Law, which prescribes in the new Articles 147-ter, 147-quater and 148 of the Consolidated Law on Financial Intermediation No. 58 of 1998 [hereinafter TUF] minimum quotas of gender representation in the boards of directors and supervisory bodies of listed joint-stock companies and state-owned companies. This has helped the female presence in the boards of listed companies “soar” in 2023 to about 43 percent. This has further been supported, upon the expiration and substitution of the Law, both by the elevation of the quota (2/5 instead of 1/3) and the provision of a much longer application (six consecutive terms) and thus longer guarantee.




    Nonetheless, despite the promising evolution of the factual and regulatory framework, I continue to believe that we are still in an experimental and fluid phase and – we will return to this point in a moment – the scope of these advancements is still too circumscribed, a perspective that is not, however, to be considered definitively consolidated and shared. Not least because it is set in a European context in which different states have not made large strides together, at least until the recent approval of the Women on Boards Directive: the EU member states are generically united, yes, by the proclaimed common intent to erase disparities and inequalities, but substantially divided, as well as influenced to varying degrees by pressure and resistance from lobbies and trade or gender interests, on how and to what extent to enact new changes.




    With the exception of those systems such as that in Norway (the basis for Lavinia Palombo’s essay), which seem to have embarked on a path of no return to the past, one observes a persistent divergence between solutions entrusted, in a liberal vision, to pure moral suasion, and those entrusted instead to cogent legislative interventions. These differences raise inevitable concerns about the solidity and irreversibility of the goals that have been achieved and their future developments.




    Within this phase of persistent unknowns, which as highlighted by this volume, raise questions that are still undeniably entangled, are those that I would summarise as follows:




    -what will happen after the period of the effectiveness of legislative interventions lapses. At that moment, the question of whether and how much these interventions have really affected pre-existing situations and opened the door to that not ephemeral change in customs and collective feeling – a sort of delayed-burst moral suasion one might say – would be (re)proposed. Without this attention, no conquest would be safe from restorative or nullifying backfires, or could avoid being easily neutralized, once freedom of choice is recovered. A result would certainly not seem unwelcome, as the interviews collected by Cavaletto, Dagnes and Olagnero show, to an opinion pervaded even now by attitudes that are recalcitrant to say the least;




    -in the more subtle but no less insidious bar to the exercise by the less-represented gender of effective managerial and command prerogatives, resulting from the fact that they can be circumscribed to appointment as non-executive directors, thus practically precluding their access to the areas within which managerial power is normally exercised;




    -in the horizontal plane, to publicly traded and publicly held companies, of parity processes: the questionable assumption, also belied for Italy by the fact that publicly traded companies are a small minority, which are restricted to medium and large-sized enterprises and to a formation, and management, that is not restricted or family-based;




    -in the unresolved and long-standing critical issue of the lack of pay equality for women, which exists at every level, from salaried employees to managerial positions, which could be sufficiently yet necessary dissolved (since it is at least utopian to expect this to happen spontaneously by those who would bear the burden), and if there were the political will to do so, to resort to legislative intervention: a will that I do not, however, see encouraging signs on the horizon for;




    -finally in the absence, as a rule – the issue is rightly highlighted in Mia Callegari and Eva R. Desana’s concluding essay – of a congruent system for sanctioning violations of the obligation to implement statutes and behaviours to the emancipatory new deal.




    Looking at this zigzagging and à ralenti proceeding, continually undermined by inevitable rethinks and downsizing, there are, I believe, faithful mirrors of both the timidity of the European Union, whose Directive, approved after a long process, does not go beyond the forecast of a progressive presence of up to 40% of the least represented gender, even in the role of non-executive directors (as evidenced for Germany in Rossella Rivaro’s contribution). Looking at Germany, it was certainly a step forward to require, with the reform of German Article 96 Aktiegesetz, that there be at least a 30% share of the least represented gender in the supervisory bodies of joint stock companies and partnership limited by shares subject to parity codetermination – which at the time consisted of only 108 entities – and more generally, that other listed companies or companies subject to co-determination that have more than 500 employees (currently about 3,500) must appoint in both the Aufsichtsrat and Vorstand minimum quotas of either gender.




    But this is also an elegant way to reshape, or raise, our glass ceiling by leaving in the hands of the hegemonic sex the reins of management and strategic decisions in the small number of companies of greater size and holding an outsized influence on the economy and social life. This is reinforced by the Directive’s provision, on the other hand, of a sanctioning apparatus that is, to say the least, lacking. All in all, one sees that the image of “attenuated (female) protection” was not wrongly evoked by Riccardo Russo for the analogous Spanish situation.




    Of course, this is not the place to guess answers and solutions that claim to be definitive and decisive for issues that are still so controversial. I will therefore limit myself, at the conclusion of this brief outline of the presentation of the stimulating research contained in this volume, to briefly dwell on what in good substance seems to be the knot that needs to be untied before making any proposals: how to proceed and the instruments that have been adopted, and should be adopted, to bring the two diverging arms of the scissor as close as possible.




    I agree with those who argue that measures that have been entrusted to the coercive force of the law, while indispensable for eliminating wage disparities, are not sufficient in themselves to create a new way of thinking. I am, however, equally convinced that to rely solely on the work of persuasion and acculturation to create change, even if it is translated into the (in itself non-binding) norms of codes of self-discipline, risks being a consolatory illusion: all the more so in contexts where male chauvinism and racist prejudices are heavily re-emerging.




    This is why I tend, all in all, to share the elastically pragmatic path taken by the Italian legislature, while recognizing the many – far too many – limitations on which it is still conditioned: the legislative approach balances the difficulties of imposing für ewig solutions (see in this regard the fine essay by Eva R. Desana) and the need to set adequate stakes against the ever-looming danger that its innovative spirit will be sucked up by the undertow of never-quenched subterranean hostility and resistance, thus extinguishing its goals wholly or in part.




    There are certainly still obstacles on this road. However, while remaining open to new developments, if there is strength and political will not to slumber on the achievements, to take it step by step, to lengthen and widen the scope, this road should lead to both a balance of the degree of parity actually achieved and a long-term assessment, which is objectively reliable and not clouded by the usual old and stale clichés (such as: women do not possess the experience, knowledge and skills needed to govern an enterprise; they are fragile and lack the authority or balance to do so; if wives and mothers are inexorably distracted by other cares interests and so on...).




    The text and data collected by the Authors of this volume already tell us, moreover, that the presence of women “at the helm” of companies, far from confirming the gloomy predictions of the prophets of doom, has been decidedly both rich and enriching, as generally acknowledged even by those who would never have imagined or wished to see women sitting at their side, preferring that they remain confined to the role of faithful, precious and caring assistants to the throne. It would be curious, to say the least, to note that those handing out the report cards and expressing opinions on the outcomes of the measures adopted should be the exponents of that same genre which, with relentless progression since the third millennium, has in no small part offered a distressing spectacle of adventurism, incapacity, cynicism and greed for gain: so often at the expense of the lives and fate of thousands of employees, and yet with the comfort of lavish salaries and equally lavish severance pay.




    At this point, the next (perhaps mischievous) question is whether the rise of women to the highest rungs of the corporate management ladder, in addition to producing beneficial effects on the efficiency and competitiveness of companies, will also introduce fragments of political and social innovation into the system. Whether, in other words, the entry into what Pietro Nenni once called the control room will result in a mere rebalancing and distribution of power and leadership positions, or also an infusion of fresh air on issues and dilemmas, the solution of which the future of humanity also depends.




    At the conclusion of this rich and thorough work, the Authors, Promoters and Curators of this volume are convinced that this opportunity exists. But this evidently remains a chapter still to be written: not least because while there is no doubt that optimism is a must, if only in coherence with the ideal reasons, drives and aspirations for change that have animated emancipatory women’s movements all over the world, the risk of complacence with the comfortable and gratifying ranks of position that the conquest of the inaccessible Kafkaesque castle almost inevitably brings with it is always lurking.




    




    

      * This preface by Gastone Cottino has been reviewed as of November 2024, based on Maestro Cottino’s writings from December 2023.


    


  




  

    
Introduction 




    by Eva R. Desana & Mia Callegari




    Summary: 1. Data on gender inequality in the world. – 2. Institutional interventions. – 3. The parameter of economic participation. – 4. EU interventions to correct economic underrepresentation: overview. – 5. The corrective interventions of the individual legal systems: an outline.




    1. Data on gender inequality in the world.




    The World Economic Forum’s latest report on gender equality, published in June 2024,1 shows that no country in the world has yet closed the gender gap and further estimates that, at the current rate, it would take another 134 years to close it on a global level.




    Although no country has yet achieved full gender parity, the top nine countries (Iceland, Finland, Norway, New Zealand, Sweden, Nicaragua, Germany, Namibia and Ireland) have closed at least 80% of their respective gender gap. For the 14th year running, Iceland (93.5%) takes the top position. It also continues to be the only country to have closed more than 90% of its gender gap. The global top five is completed by three other Nordic countries – Finland (87.5%, 2nd), Norway (87.5%, 3rd) and Sweden (81.6%, 5th) – and one country from the Pacific – New Zealand (83.5%, 4th). Additionally, from Europe, Germany (81%) moves down to the 7th (from 6th), Spain (79.7%) joins the top 10 for the first time, in 10th place. One country from Latin America (Nicaragua, 81.1%) and one from Sub-Saharan Africa (Namibia, 80.5%) – complete this year’s top 10, taking the 6th and 8th positions, respectively. The two countries that dropped out of the top 10 in 2024 are Lithuania (79.3%, now 11th, down from 9th place) and Belgium (79.3%, now 12th, down from 10th place in 2023).




    Among the EU countries, just behind Germany, which is in 7th place, are Ireland (9th place), Spain (10th) and Belgium (12nd). On the other hand, Italy (87th), at the tail end of the list, is ranked very poorly in the European panorama. In contrast, Moldova took 13rd position. Turning to the Anglo-Saxon countries, Great Britain is in 14th place, while across the Atlantic the United States is in 43th place, a position that could slide in the coming years as a result of a backward slide on some significant issues affecting women’s rights. In fact, as is well known, the US Supreme Court’s ruling of 24 June 2022 overturned the 1973 Roe v. Wade decision that had guaranteed federal protection to the right to abortion.




    The last ranking country is Sudan (146th place), which ranks just behind of the Islamic Republic of Iran (143rd place), Chad (144th) and Pakistan (145th). Afghanistan, Malawi, Myanmar and the Russian Federation are not covered by the report. With regards to Afghanistan and Iran, it is likely that the situation will worsen as a consequence of the Taliban’s seizure of power in August 2022 in Afghanistan and the repression of the protests of Iranian women between the end of 2022 and into 2023. Turkey is ranked 127th, which is unsurprising, especially recalling the so-called “Sofa gate” incident of 7 April 2022 in which Ursula von der Leyen – the EU Commission’s first female president – was left without a chair during a meeting with Erdoğan and European Council President Charles Michel. The Commission chief was clearly taken aback when the two men sat on the only two chairs available, relegating her to a nearby sofa.




    The level of gender inequality that afflicted individual countries, albeit with varying intensity, was heavily amplified by the effects of the COVID-19 pandemic. The commentary to Goal 5 of the UN Agenda warned that “The effects of the COVID-19 pandemic could reverse the limited progress that has been made on gender equality and women’s rights. The coronavirus outbreak exacerbates existing inequalities for women and girls across every sphere – from health to the economy, to security and social protection’, all this despite the fact that women during the pandemic proved to play a key role in coping with emergencies related to the spread of the virus. At the same time, the general worsening of the global economies has already reflected negatively on women, in terms of job losses, while the closures ordered by many governments encouraged an increase in incidents of violence against women”.




    2. Institutional Interventions.




    The problem of the gender gap and its repercussions have long been known to international and EU institutions. It is no coincidence, in fact, that the third of the Millennium Development Goals (MDGs) proposed by the UN is “to promote gender equality and empower women”, i.e., to promote gender equality and women’s leadership. Similarly, among the 17 Sustainable Development Goals (SDGs) of the UN 2030 Agenda, Goal 5 sets the goal of achieving gender equality and empowering all women and girls. More specifically, Goal 5.5. is to “Ensure full and effective participation of women and equal opportunities for leadership at every level of decision-making in politics, business and public life”. It emphasises that “Gender equality is not only a fundamental human right, but a necessary condition for a prosperous, sustainable and peaceful world. Ensuring women and girls [...] adequate representation in decision-making, political and economic processes will promote sustainable economies from which societies and all humanity will benefit”.




    Even at the EU level, gender equality in a broader sense has been high on the EU agenda since the 1990s.




    A crucial first step was the EU’s recognition in the Charter of Fundamental Rights of the European Union approved on 7 December 2000. In particular, Article 23 of the Charter – under the heading ‘Equality between men and women’ – states that “equality between men and women must be ensured in all areas, including employment, work and pay. The principle of equality shall not prevent the maintenance or adoption of measures providing for specific advantages in favour of the under-represented sex”. At the same time, the Treaty on the Functioning of the European Union, as amended by the Treaty of Lisbon, in force since December 2009, enshrines pay equality in Article 157, expressly endorsing the adoption of positive action “providing for specific advantages in order to make it easier for the under-represented sex to pursue a vocational activity or to prevent or compensate for disadvantages in professional careers” (paragraph 4). Furthermore, paragraph 3 of the same article directs the European Parliament and the Council to adopt “measures to ensure the application of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation, including the principle of equal pay for equal work or work of equal value”. Data collected by the European Parliament Offices and referring to the year 2022 shows that women in the EU earn on average about 12.7% less than men for the same work. On this last topic, the Directive of the Parliament and of the Council to strengthen the application of the principle of equal pay for men and women for equal work or work of equal value through pay transparency and enforcement mechanisms was finally approved in May 2023, with Directive (EU) 2023/970 of the European Parliament and of the Council of 10 May 2023. A few years earlier the EU Directive 2019/1158 on work-life balance for parents and carer givers was enacted.




    3. The parameter of economic participation. 




    One of the areas of intervention of so-called affirmative action, i.e., attempts to rebalance gender inequality with disruptive interventions, is the presence of women in positions of power in the economic sphere. In particular, looking at private economic initiatives, there has been a low presence of women in the governing bodies of companies in most countries around the world. This aspect is closely linked to the first of the four parameters on which the Global Gender Gap Index is based, namely economic participation and opportunity.




    Starting from the observed lower presence of the female gender in the ‘C-suite’, solutions aimed at increasing female representation have been tried out in different countries, not only to correct the imbalance, but also to improve the performance of companies.




    In fact, it has long been established that a balanced presence of both genders in the spheres in which the most important decisions for the economic life of companies are taken is not only an ethical requirement, but also a question of efficiency. The objective of improving the parameter relating to the presence of women in the economic life of a country is, in fact, intertwined with the broader issue of corporate governance and the optimal composition of a company’s board of directors. The empirical evidence shows that, albeit with a good dose of generalisation, women and men embody different values and tend to have different inclinations, so that a balanced presence of both genders at the top decision-making bodies of companies can also reflect positively on performance and facilitate overcoming the pitfalls of group think. Another aspect that has been emphasised is that women would be more inclined to pursue long-term strategies, are more independent and more attentive to ESG factors, the importance of which has recently been expanded at European level with the adoption of the Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December 2022, amending Regulation (EU) No. 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive 2013/34/EU), as regards corporate sustainability reporting and the Directive on Corporate Sustainability Due Diligence 2024/1760.




    Therefore, attention has turned to the potential beneficial effects of the presence on company boards of the female gender, which is certainly less represented (and not only within the management roles of companies), and on the actions to be taken to strengthen women’s access to top positions.




    4. EU Interventions to Correct Economic Underrepresentation: overview. 




    As early as 14 November 2012, starting from the observation of the existence of underrepresentation of the lesser represented gender (indeed, of women, in all EU countries) in top management roles in most EU companies, the European Commission, following a public consultation on possible measures to be taken to include women in the economic decision-making process, presented a proposal for a Directive, COM (2012) 614 final, “on improving the gender balance among non-executive directors of listed companies and related measures”. The aim of the draft was to urge member states to work towards increasing the number of non-executive directors belonging to the underrepresented gender. The scope of application was limited to listed companies and required the attainment of the minimum 40% quota of the underrepresented gender among non-executive directors. If the proposal were to become a Directive, this result would have had to be achieved by 1 January 2020 (a deadline brought forward to 2018 for public listed companies), which was then postponed to 31 December 2022 in the text of the Proposal discussed by the Council of the European Union on 31 May 2017.




    The proposed Directive then stalled for about ten years. Although it was repeatedly proclaimed as one of the priorities of the European agenda, it seemed far from being approved.




    After much discussion, alternating with periods of stagnation, the text, already approved by the European Parliament, was subject to modifications and amendments that first flowed into a Council Proposal of 31 May 2017, and then into a new text resulting from a compromise. The final text was decidedly less daring than the original proposal, but it was on this text that an agreement was reached in June 2022. The approval was also achieved thanks to the efforts of the President of the European Commission, Ursula von der Leyen, who upon her inauguration had declared that building a majority to achieve approval of the Directive was one of the priorities of the EU strategy on gender equality 2020-2025. And so, on 17 October 2022, the Council of the European Union gave the final go-ahead to the text that was the subject of the compromise that had been reached the previous June. Directive (EU) 2022/2381 of The European Parliament and of the Council of 23 November 2022 on improving the gender balance among directors of listed companies and related measures was thus adopted and published in the Official Journal of the European Union on 7 December 2022.




    The Directive, known as the Women on Boards (WoB) Directive, requires all EU countries to ensure by 30 June 2026 that at least 40% of non-executive directorships in listed companies (excluding SMEs) are held by members of the under-represented sex. Alternatively, if Member States decide to apply the new rules to both executive and non-executive directors, this threshold drops to 33%. The Directive, as will be seen, requires Member States to introduce proportionate, effective and dissuasive sanctions to reinforce the mandatory nature of the quotas.




    Running parallel to the difficult path of the Directive, but with a much quicker gestation, Directive 2013/36/EU of 26 June 2013 on the access to the activity of credit institutions and the prudential supervision thereof and of investment firms was launched in 2013 and has been recently amended by Directive 2024/1619/EU of 31 May 2024. This Directive is operative in the field of corporate governance of banks, and contains rules favouring the diversified composition of boards. Emblematic in this regard is its 60th Recital, which states, with a certain amount of optimism, that “in order to foster independence of opinion and critical thinking, the composition of the management bodies of institutions should be sufficiently diverse in terms of age, gender, geographical origin and educational and professional background to represent a variety of views and experiences”. The Directive and its implementation have thus progressively changed the world of banking.




    Similarly, companies in the insurance sector are also set to change, following the spread of the idea that gender diversity is also valuable for the management of insurance companies. In 2021, the International Association of Insurance Supervisors (IAIS) indicated as an industry best practice that attention should be paid to the distribution of roles to each member to ensure adequate diversity of quality in the functioning of the board.




    5. The corrective interventions of the individual legal systems: an outline. 




    It must be said, however, that alongside these interventions at the European and international levels, and while waiting for them to be adopted, many EU countries like Italy, but also some non-EU countries including the United States, the cradle of the most liberalist capitalism, have experimented at the national and federal level with actions and interventions to reduce gender imbalance and more, on the assumption that diversity not only of sex or gender, but also of generational groups, skills and geographical origin has value and should be promoted.




    In some cases, soft law initiatives have been used, while in others, binding provisions have been introduced, accompanied by sanctions for non-compliance, to achieve a greater gender balance in the composition of the boards of directors and control bodies of listed companies and, more generally, in their top positions.




    This volume will analyse different solutions adopted by the main European countries and some non-European legal systems, and then turn to illustrating the provisions of the WoB Directive.




    Before proceeding to the analysis of the rules and regulations, as soft law or hard law instruments, however, the sociological and economic debate concerning the reasons that justify and push towards the introduction of quotas in the economic sphere will be taken into account. A brief discussion will also be devoted, from a comparative perspective, to the evolution of affirmative action in electoral matters, as politics is an area in which there has always been a lower representation of women. Indeed, many of the reflections that accompanied the introduction of affirmative action to strengthen the presence of the female sex or gender in politics can in fact be evoked to support similar prescriptions in economic matters.




    




    

      1 Global Gender Gap 2024, World Economic Forum (June 2024), https://www3.weforum.org/docs/WEF_GGGR_2024.pdf.


    


  




  

    Foreword.
A snowball’s increase in the number of women on boards: Spumante, kawa, sekt and champagne





    by Morten Huse




    Excellence in research has something to do with bringing our knowledge forward and making our research relevant. I have thus been reflecting on how research and publications about diversity and corporate governance contribute to excellence. How can this kind of research contribute to changing society and creating a better world?




    I want to do research that is changing our current reality. Research that is important for practice and politics. I want to contribute to making a better world. I like the possibility of combining various contributions into a book. The potentials and benefits of anthologies are documented in this volume.1 Together they give a much broader perspective on a topic than what a single paper will do. Furthermore, the book format gives the Authors greater freedom to present their beliefs. They may even contribute to polymorphic research.2 The contributors are not forced into the formulaic ways in which journal articles typically need to be presented. We are close to what is called programmatic research. Programmatic research may be seen as a project exploring an overarching research theme. It is not each individual contribution that is important, but the teachings of the various contributions once combined. Programmatic research makes it possible for junior scholars to contribute together with senior scholars, as well as to overcome various aspects of research bias, including method bias, researcher bias, cultural biases, etc.




    My journey for studies about women on boards of directors started during the 1980s. I experienced in practice many of the challenges women have in the workplace, and I started my journey to support women that wanted to make a change. The research interest followed in 1989, when I was teaching at Bodø Graduate School of Business (Nord University). I made literature reviews on the topic, and several of my masters students started writing their theses about women on boards. During the 1990s I conducted interviews with women board members. I became a mentor and discussing partner for some female change agents and provided seminars for women on boards. I applied for research grants, and even got involved in national initiatives to increase the number of women on boards. My first international publication on the topic was Bilimoria and Huse,3 and I was involved in many AOM symposia about women on boards. During these symposia I was accepted by an international group of women researching the topic. In particular, I became close with Diana Bilimoria and Sue Vinnicombe. At the 2000 symposium I presented a paper called “A way forward.4” In this paper I analyzed the effects of various instruments to increase the number of women on boards. My conclusion was that voluntary action did not seem to work in Norway, and that instead, a quota regulation should be considered.




    During the 1990s, I conducted several quantitative studies about boards of directors, which also included surveys. Most of these were directed to exploring actual board behavior. In these studies, I tried to find positive correlations between the number of women on boards and board or company performance. Unfortunately, it was difficult to find significant results. Thus, I did not report these studies and the impact of women in my papers. However, the different sets of survey studies conducted during the 1990s led to the development of a large survey instrument about value creating on a board.5 The instrument and some of the data have been included in BI’s research depository (BIRD). This survey contained many questions about gender, gender relations and perceptions about gender. Results from these surveys have received considerable attention.




    Legal gender board quotas were suggested and implemented in Norway during the 2000s. This resulted in rapid growth in the number of women on boards in public limited companies, not only in Norway but also in other countries,6 and presented the opportunity to make meaningful quantitative business case studies of women on boards. However, in this period I was directly involved in two other streams of research. The first stream was to explore and understand the women that wanted to become board members, the so called “Golden skirts” studies. The second was to continue the exploration of how a quota regulation could be implemented in other countries through a polymorphic stream, using the “champagne method” as the main approach.7




    The “Golden skirts” studies were based on various sets of interviews with women in board positions and other sets of available data, which got considerable attention in the international press. Who are the women getting board positions, how are they becoming board members, and what are their contributions?8 We observed that the women contributed with different types of board capital, and the choices of women once on the board depended on variations in institutional pressures.




    The “champagne method” is an action research approach, and it is a polymorphic way of doing research.9 I am challenging existing ways of collecting data and of communicating the results. For me, this approach started in the early 1990s, but it did not come to fruition until late 2000s – almost twenty years later. The champagne method has been a way of mentoring champions for change. I have been learning from these mentorships without making formal notes or recording. However, these relationships on the actual topics taught me more than any formal study. The champagne method is about trust and building deep relationships. It is about doing important things and to do it with people that are giving you energy. Since 2010, the champagne method has dominated my research about women on boards and about getting women onto boards, and it has been applied in several countries, including Germany, Italy, Slovenia and Spain.




    I have spent much time in Italy, and towards the end of the 2000s I started to develop relationships with certain women that wanted to advance gender equality in Italy. My partners included women in Federmanager, LegaCoop, Fondazione Giacomo Brodolini and women on the faculty at Bocconi University. Some of my Italian partners, based on our ongoing meetings and discussions, suggested that we should work through the Fondazione Bellisario and its leader, Lella Golfo. My main “champagne method” partner during this period was Marina Brogi, a professor at La Sapienza University in Rome. Lella needed assistance to define her upcoming agenda for promoting women and gender equality. Why not implement a quota regulation in Italy, as Norway has done? We decided to meet with Italian politicians in the Italian Parliament. Marina was able to get support from most of the leading press outlets in Italy, and a panel meeting in the Parliament was organized. As a result, the development of the Golfo-Mosca Law was influenced by our champagne method activities.




    In May 2023, fifteen years after the roundtable in the Parliament, I returned to Rome to present my reflections about diversity and women on boards in the Camera dei Deputati. For me, this was a “Throwback” to reflect on what has happened in Italy and across Europe since our meeting in the Italian Parliament. Is there still a need for a mandatory quota regulation? The present book presents many reflections about this and more issues in Italy, Europe and around the world. My questions in the Camera dei Deputati included: who are the women becoming boards members, and what are their contributions to business and to society? Has the Golfo-Mosca Law helped to give Italian women more power and freedom? Have the barriers to women getting into the ranks of the corporate elites been reduced? Is it time to go beyond women and beyond boards to contribute to a sustainable society?




    During the meeting I also addressed the importance of impactful research. Research is more than publications. And publications should not only be directed towards a few English language journals. Our research should be ground-breaking and contribute to business as well as society. I presented how research about diversity and corporate governance can be in the dialogic trading zone. Not only doing research for stakeholders, but also with them. I presented the importance of spumante, sekt and kawa – i.e. to do meaningful research. This is also what I am observing in this volume. In this book, additional steps are taken towards doing something meaningful for women, business and society. The contributions are connected to the development of these issues globally, and attempt to provide an overview of measures that act against gender discrimination around the world. As such, it represents a programmatic contribution, with ambitions to do something sustainable and meaningful.




    I can only congratulate the Authors with their work on this book. Complimenti!




    




    

      1 Many of my main career contributions are presented as anthologies or book chapters. See Silke Machold et al., Getting women on to corporate boards: A snowball starting in Norway (2013); Sabina Tasheva & Morten Huse, Research Handbook on Diversity and Corporate Governance (2023).


    




    

      2 Morten Huse, Resolving the crisis in research by changing the game: An ecosystem and a sharing philosophy (2020).


    




    

      3 Diana Bilimoria & Morten Huse, A qualitative comparison of the boardroom experiences of US and Norwegian women corporate directors, 3 Int’l. Rev. of Women & Leadership 63 (1997).


    




    

      4 Morten Huse, A way forward: Programs to increase the number of women on corporate boards, AOM Symposium presentation (May 28, 2000).


    




    

      5 Morten Huse, Gender in the boardroom: learnings from world-leader Norway, 58 FACTBase Bulletin 1 (2018); Thomas Sellevold et al., The value creating board: results from the” Follow-up surveys” 2005/2006 in Norwegian firms (Norwegian School of Management BI Research Report 2/2007), https://biopen.bi.no/bi-xmlui/bitstream/handle/11250/94234/2007-02-sellevoll-huse-hansen.pdf?sequence=1&isAllowed=y.


    




    

      6 Cathrine Seierstad et al., Increasing the number of women on boards: The role of actors and processes, 141 J. of Bus. Ethics 289 (2017).


    




    

      7 The idea behind this method is that life is too short to drink bad wine, therefore researchers should spend their time on the projects that will be truly meaningful, together with colleagues who share the same passion. Morten Huse, A way forward, supra note 4.


    




    

      8 Some publications from these studies are: Morten Huse, The golden skirts: Changes in board composition following gender quotas on corporate boards, Australian and New Zealand Academy Meeting (2011), https://www.anzam.org/wp-content/uploads/pdf-manager/473_ANZAM2011-148.PDF; Cathrine Seierstad et al., Broadening of the field of corporate boards and legitimate capitals: an investigation into the use of gender quotas in corporate boards in Norway, 35 Work, Emp. & Soc. 753 (2020); Alessandra Rigolini & Morten Huse, Women and multiple board memberships: Social capital and institutional pressure, 169 J. of Bus. Ethics 443 (2021).


    




    

      9 Morten Huse, A way forward, supra note 4. Some of the processes are described in Morten Huse & Muthu De Silva, Polymorphic research and boards of directors: Let us make a better world together, in Handbook of Research Methods for Corporate Governance: Innovative Methods for Future Research (Nicola Cucari et al. eds., 2023).
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    Italy’s slow path toward gender rebalancing in political representation




    by Elena Bindi




    Summary: 1. Introduction. The path to the recognition of women’s right to vote in Italy: the elections of June 2, 1946. – 2. The provision in the Italian Constitution of substantive equality and the state’s commitment to remove starting barriers. – 3. The legislature’s first attempt to remove obstacles and the primacy of formal equality enshrined by the Constitutional Court (Sentence No. 422 of 1995). – 4. The “inevitable” constitutional reforms (of Articles 51 and 117(7) Const.). – 5. The Court’s “courage” and the government’s “inconsistency” (Judgment No. 49 of 2003). – 6. Gender preference in regional legislation: the government’s persistent stubborn closure and the Court’s clear opening (Judgment No. 4 of 2010). – 7. Steps forward by the state legislature (Laws No. 215 of 2012 and No. 56 of 2014, on regional, provincial, municipal and metropolitan city electoral legislation) and the fluctuations of administrative jurisprudence. – 8. The 2016 constitutional reform project and the promotion of a balance between women and men in representation (Articles 55(2) and 122(1) of the Constitution). – 9. Gender rebalancing mechanisms in the electoral system of the Chamber of Deputies (from Law No. 52 of 2015, the so-called Italicum, to Law No. 165 of 2017, the so-called Rosatellum). – 10. The promotion of equal opportunities between women and men in access to regional elected offices (Law No. 20 of 2016) and measures to support equal access to elected offices in regional electoral legislation. – 11. A new intervention of the Constitutional Court on gender equality (Judgment No. 62 of 2022). – 12. Some brief closing remarks.




    1. Introduction. The path to the recognition of women’s right to vote in Italy: the elections of June 2, 1946.




    In order to address the issue of gender rebalancing measures in political representation in Italy and to understand the jurisprudential and normative evolution on this subject, it is necessary to start from the founding years of the Republic, in which both the active and passive electorate of women were introduced, and they were allowed to finally participate in the political life of the country.




    The excursus will trace Italy’s slow journey toward gender equality, a path marked by many stages and many setbacks, at least until the 1990s. At the beginning of the Twenty-First Century, a change of the Italian constitution’s text marked a starting point toward a more equal democracy that has still not been completely achieved twenty years after the constitutional reform came into force. But one realization seems to emerge from this long journey: change, however gradual, is not illusory and has its roots in the years that marked a clear censure of the past.




    With the end of World War II in 1945 the Italian population, like others in Western Europe, began the journey of rebuilding its territory, from the ashes of country visibly destroyed by bombing of its most representative architectural works, but more significantly annihilated in its democratic foundations by twenty years of fascist regime and therefore in need, above all, of moral reconstruction. There was thus a need to get rid of Fascism’s cultural legacy, belonging not only to the generation that grew up under the regime, but persisted, albeit in a concealed manner, even in the generation before it.1




    This challenge was also accompanied by the need to find common values to share. Otherwise, once the glue of fascist rhetoric, which nullified all voices opposed to it, was destroyed, internal divisions and contrasts within the country, “previously hidden by the facade of fascist nationalism,” would re-emerge, as in fact was the case.2




    A new social glue was found in the resistance movement, in having lived together the moments that led to the end of the dictatorship, even without having fought for its fall firsthand. The resistance became the common experience of all Italians. “This common living, this memory of the great trials suffered, this ethical heritage is what [...] helped keep the country united, after the end of the armed conflict, when the harsh political confrontation of the Cold War years opened [...]. This having lived together, all Italians, women and men, combatants and non-combatants, a moment of exceptional moral significance is perhaps the legacy of the resistance understood in its deep and inclusive meaning.3”




    This shared experience was, therefore, to be placed at the foundation of the new state order, the reconstruction of which was necessarily to be based on a new constitution, in which to bring together shared values or at least to be an expression of values on which all citizens could recognize themselves. But from this reconstruction women, those who during the war years had helped to hold the fortunes of the country, could no longer be excluded.




    As recalled in the memo sent to the Committee of National Liberation (from now on CLN, in Italian) by the Pro-Voting Committee in October 1944, urging all anti-fascist parties working in government to grant women the right to vote4:




    “[...] four years of very hard war have equaled, both in sacrifices and risks, the Italian women to the same status of combatants of the frontlines, the liberation struggle against the Nazi-fascists have demonstrated the full and conscious solidarity of women with all the militants of the home front and the partisan brigades, and thus the achieved ability of active collaboration also in the work of reconstruction.




    It is therefore urged that the National Liberation Committee take a definite stand on the problem which affects half of the thinking population of the country and of which a full solution cannot be further postponed, without danger of great disorientation of the female masses. Partial solutions that might eventually be envisaged, tending to confer full rights only on limited categories of women, would deeply impact those principles of outspoken democracy for which Italy has fought and is fighting.5”




    At a time when there was perceived to be “a very human longing to live” and to leave behind the exceptional nature of destructive events,6 women could not be content to return to an exclusively household dimension, after having been protagonists together with men, in the war of liberation.




    In fact, two major women’s associations: the Italian Women’s Union (UDI), from the secular area, and the Italian Women’s Center (CIF), from the Catholic area, were founded in September and November of 1944, respectively, and would convene their respective congresses as early as 1945.7




    Certainly, the struggle of these organisations for women’s suffrage was supported and endorsed by the major political parties, which undoubtedly wanted the creation of such organisations. In particular, the two leaders of the Communist Party and the Christian Democrats Party, Togliatti and De Gasperi, expressly took a position in favor of women’s right to vote.




    De Gasperi, in a December 1944 speech, called for women’s political commitment as a means of growing women’s religious consciousness.8 And for that matter, the Catholic world, while expressing very diverse positions internally, had undoubtedly been affected by Pius XII’s call for Catholic women to commit themselves personally and participate in political life so as to defend Christian values.




    The Action Party, on the other hand, while very much concerned with urging a renewal in the country and calling for the need not only to guarantee equality before the law, but also substantive equality, by removing starting obstacles that make for de facto inequality, did not seem interested in the battle for women’s suffrage.




    In fact, its stakeholders were on very distant positions from those of De Gasperi and Togliatti, and within them there was an almost absolute refusal to address the issue of women’s vote.9 They were struggling to take clear sides on the issue, perhaps in part because of the different personalities within this party, which were difficult to reconcile within a party program, and they seemed especially beset by the concern to educate women in the exercise of rights.




    The women’s representation in the Action Party, for its part, composed mostly of women known as “gelliste” (that is members of the partisan brigade “Giustizia e Libertà”), almost all of whom were from middle-class backgrounds and already accustomed to living in an educated and evolved family environment; the latter did not experience the claim of the right to vote as a tool for women’s emancipation in the economic field as well. On the contrary, there was a hidden fear even within their ranks that women needed to be more culturally literate in order to cast an informed vote that did not favor the more conservative parties.




    Other smaller parties, including the liberals, also resisted the extension of suffrage to women, fearing this would give an advantage to major parties in terms of electoral consensus, especially the Christian Democrats, given the Catholic background of the female electorate in Italy.




    Having mainly overcome the resistance that was also present within the Communist Party and the Christian Democrats,10 Togliatti and De Gasperi succeeded in having women’s voter registration introduced by a lieutenant decree approved on February 1, 1945, which was unanimously voted by the governing parties.11




    Women, however, still could not be elected and continued to be denied this right. This choice of legislation did not fail to provoke reactions both in the female component of the Communist Party and within the Women’s Movement of the Action Party, which would not fail on this occasion to point out that the right to vote represented “little if it is not accompanied by the right to stand for election,” even going so far as to argue that along with the right to stand for election there should be a “need to elect a certain percentage of women to all state bodies,12” thus anticipating the debate on quotas reserved for women.




    The gap was filled on March 10, 1946,13 but this great women’s achievement did not have much resonance, it fell almost into general silence,14 in those days when the parties were facing their first major nationwide electoral test, the local elections,15 which would be followed by the other major election on June 2, 1946: the election of the Constituent Assembly and the institutional referendum.16




    The vote cast in the local elections, after all, represented a kind of dress rehearsal for the parties to weigh their electoral strength and to test their organizational machinery, whose structure had not yet been put to the test,17 also in order to see whether the work of political pedagogy towards the electorate had been fruitful.18




    The mistrust of the choices made by the female electorate, and even of its own maturity and awareness, did not cease even after the local elections were held. One has only to glance through the newspapers of the time to see many satirical cartoons published that target women who were called upon to cast their votes.19




    It was still feared that women carried a conservative view or were otherwise in line with the directions of church hierarchies. At best they were thought to conform to the choices of their families and vote like their husbands, fathers or brothers did. Even the famous Italian jurist and writer, Piero Calamandrei, was not immune from expressing a “veiled prejudice” when in one of his writings on the institutional referendum he stated that he himself had heard, “from a religious lady, enunciate in a naive form this state of mind: – For me, the dilemma monarchy or republic means monarchy or divorce: I prefer monarchy, as long as I avoid divorce.20”




    However, the June 2 elections saw a very large participation of both men and women, who voted in majority for the creation of a republic in lieu of the monarchy in the institutional referendum.21 For the first time in Italian history, women voted in political elections, and twenty-one of them were elected to the Constituent Assembly, which consisted of 556 members (they were thus only 3.7 percent of the total): nine for the Christian Democrats, nine for the Communist Party, two for the Socialist Part (Psiup) and one for the “Every man Party”. Five of them joined the “Commission of 75”: Angela Gotelli Nilde Iotti joined the First Subcommittee in charge of drafting the part of the Draft Constitution related to the rights and duties of citizens; Maria Federici, Tina Merlin, Teresa Noce instead joined the Third Subcommittee, in charge of drafting the project related to economic and social relations.




    Thanks to the recognition of the right to vote for women, the June 2 elections thus represented the moment of their entry into the places of decision-making and political processes, from which they had always been excluded. In fact, the 13 women members of the National Council, (a provisional assembly with advisory functions to the government) out of a total of 430 members, had been appointed by political parties.




    2. The provision in the Italian Constitution of substantive equality and the state’s commitment to remove starting barriers.




    The Constituent Assembly was the first national elective assembly in which women also sat, thus contributing to the drafting of the country’s fundamental charter. It was the beginning of a profound change in the socio-political order in which women were also protagonists. In fact, their participation in the constituent assembly made it possible to lay the foundations of the constitutional design of gender equality, so much so that “the relationship between women and the Constitution appears, in several respects, a privileged place in which to observe both the “roots” and the “journey” of the Italian Constitution of 1948.22”




    Thanks to these Constituent Mothers, the groundwork was laid for a change in the legal framework, both with reference to the role of women within the family, in the work place and in the sphere of political participation, not only by prohibiting all discrimination based on sex (Article 3, paragraph 1 Const.), but also by introducing a principle of profound social transformation, which is substantive equality (Article 3, paragraph 2 Const.).23




    As is well known, the Italian Constitution, like the other post-World War II constitutions in Western Europe, could not, in fact, ignore the living conditions of the most disadvantaged classes and had to open itself to society to lay the groundwork for the improvement of the living conditions of the weakest. After all, at the time of the founding of a new social order, an expression of the multi-class state, the necessary programmatic norms shall be added to the Constitution in order to lay the foundation for the “peaceful social revolution” to be fought with the weapons of law. The Italian Constitution, therefore, had the ambition to look to the future, to be forward-looking, to be open to inevitable changes that were difficult to see clearly but not to imagine. It would then be up to the legislature to implement the programmatic part of the Constitution, whose flexibility would ensure adaptation to social changes.




    As Piero Calamandrei, one of Italy’s constituent fathers, pointed out, true democracy can only occur where every citizen is able [...]to contribute effectively to the life of the community, it is not enough to assure him theoretically political freedoms, but it is necessary to put him in a position to be able to make use of them practically,” and to do this it is necessary to guarantee everyone “that minimum of economic well-being,” to ensure that political freedoms cease to be “empty legal schemes” and are “supplemented by that minimum of social justice, which is a condition of them, and the lack of which is equivalent for the indigent to their political suppression24”, because, as Calamandrei continues, “the real problem is not that of the enumeration of these rights: the real problem is that of arranging the practical means of satisfying them, of finding the economic system by which they can be satisfied. This is, in so much misery that surrounds us, the tragic question of Italian social and political reconstruction.25”




    It is therefore “the obligation of the state to remove obstacles of an economic and social nature, which stand in the way of the free moral and political expansion of the human person.26” In these pages, therefore, the content of what has become the second paragraph of Article 3, of the Italian Constitution is being outlined, which states, “It is the duty of the Republic to remove the obstacles of an economic and social nature which, by limiting in fact, the freedom and equality of citizens, prevent the full development of the human person and the effective participation of all workers in the political, economic and social organization of the country.”




    Calamandrei, however, did not intervene in the Constituent Assembly to defend this formulation of the second paragraph of Article 3, but it was Teresa Mattei, the youngest member elected to the Constituent Assembly, who called for the reference to the removal of de facto inequalities to be specified, so that the Republic would take upon itself the concrete commitment to ensure equality between citizens and female citizens, so as to guarantee both “to participate actively in the management of public affairs in order to make “popular sovereignty” effective and full.27”




    If the removal of economic and social obstacles is, therefore, a prerequisite for participation in the political organization of the country, it is in substantive equality, contemplated in paragraph 2 of Article 3 of the Constitution, that the normative foundation of what has been improperly called “gender representation” is found. It is therefore necessary to remove the obstacles that prevent women (or the underrepresented sex) from joining elected assemblies in order to ensure a balanced presence of both sexes.




    3. The legislature’s first attempt to remove obstacles and the primacy of formal equality enshrined by the Constitutional Court (Sentence No. 422 of 1995).




    Talking about gender representation opens the door to a first fundamental objection: political representation as an expression of the general will must be decoupled from partisan interests, categories, and groups.




    This objection is answered by the fact that women do not constitute one of the many qualified interest-bearing groups present in society but constitute a part of humankind. Especially since women’s suffrage is a recent achievement even in Western Europe (think of Britain and Germany after World War I and France after World War II), and for that matter even in the United States one has to wait until 1920. It is therefore inevitable that the classical idea of political representation arose decoupled from gender.




    This supports the thesis that in contemporary democracies, the issue of women’s political representation cannot be addressed by restarting from the classical concept of political representation, which was developed with reference to a historical period when women were not even given the right to vote. At that time, this was a limitation of formal equality, and therefore the problem to be solved was to ensure women’s right to vote.




    In contemporary democracies, the problem to be solved is, instead, the passive electorate by putting in place measures to ensure the presence of both sexes within the elective assemblies (the active electorate being rather relevant as opportunity of choice). Indeed, in today’s societies, it is no longer acceptable for politics to be a male monopoly and for women to be marginalized from elective assemblies or play secondary roles within political institutions.28 The presence of women in the places of political representation enriches the space of democracy through the contribution of both components of society, made up of men and women.29




    Faced with the near nonexistence in Italy of the presence of women in Parliament, and more generally in elected assemblies,30 the legislature in the early 1990s sought to remedy this through regulatory instruments aimed at removing the obstacles that prevent women from entering elected office, both at national and local levels, in implementation of the principle of substantive equality.31




    The Italian Parliament, in amending the electoral system of the Chamber of Deputies in 1993, had introduced a majoritarian system with proportional catch-up for 25 percent and had provided, in the list for proportional catch-up of votes, mandatory gender alternation.32 With regard to the regional, provincial and municipal electoral system, however, it had provided that the amount of same-sex candidates could not exceed the two-thirds (2/3) level.33




    As is evident, the measure envisaged to facilitate women’s access to elected office at the regional, provincial and municipal levels did not affect eligibility but merely worked in favor of women’s candidacy (requiring the presence of at least one-third of women in the lists). Conversely, the electoral system of the Chamber of Deputies with the requirement of gender alternation in the list introduced a more rigid instrument, which in fact ensured the result, due to the position assigned in the list.34




    The Court, called to emend the rule that imposed in the submission of candidacies for elective public office reserved quotas on the basis of the candidates’ gender, pointed out that under Article 3, paragraph 1, and especially under Article 51, paragraph 1, “membership of either sex can never be assumed as a requirement for eligibility” or even for candidacy, which is “the preliminary and necessary condition for being elected, for thus benefiting in practice from the right to elect voters enshrined in the aforementioned first paragraph of Article 51.35”




    The Constitutional Court thus reaffirmed the principle of formal equality over substantive equality as if both principles were not unfolding on the same path directed at ensuring the effectiveness of equality. Indeed, substantive equality is nothing but the indispensable premise without which formal equality is not achieved.




    The Court, if truth be known, dwells on the nexus that runs between the first and second paragraphs of Article 3, but to come to the point of reiterating that affirmative action directed at the removal of starting obstacles cannot be adopted on the subject of the right to vote, in which “the mandatory rule established by the Constituent itself, with the first paragraph of Article 51, is that of absolute equality, so that any differentiation for reason of sex can only be objectively discriminatory, diminishing for some citizens the concrete content of a fundamental right in favor of others, belonging to a group that is considered disadvantaged.36”




    The Court thus went so far as to declare unconstitutional the legislative framework introduced in the 1990s, reiterating that in electoral matters only formal equality can be guaranteed and any reference to sex is precluded, even if made explicit through neutral formulas.37 But it also wanted to make it clear that unconstitutionality pertains to quota reservations imposed by law, whereas they could only be evaluated positively if “freely adopted by political parties”. If anything, it is up to the legislature to identify measures of another kind, capable of acting on differences in cultural, economic and social conditions.38




    There have therefore been many critical comments against such an approach, including with regards to the section in which the Court notes that the constituents would have excluded substantive equality from the scope of political representation.




    As seen, the second paragraph of Article 3, speaks of the removal of economic and social obstacles that prevent “the effective participation of all workers in the political, economic and social organization of the country,” Article 51, first paragraph, then, referring to “citizens of either sex,” does not imperatively refer to the prohibition of distinctions based on sex (formal equality), but could imply the necessary presence of both sexes and consequently justify measures to rebalance the presence of the de facto excluded gender.39




    The Court’s intransigence is also felt in its extensive use of consequential constitutional illegitimacy,40 by which the declaration of illegitimacy is extended to all existing norms in the system tending to achieve women’s access to elective office by removing the obstacles that in fact prevent their entry.41




    The Court therefore consequently censured the measures affecting political representation. It did not, however, deal with the provision of Article 6, paragraph 3, of the TUEL (Testo unico delle leggi sull’ordinamento degli Enti locali – The Italian Law on Local Authorities) insofar as it is aimed at encouraging the entry of women into municipal and provincial executives.42




    4. The “inevitable” constitutional reforms (of Articles 51 and 117(7) Const.). 




    The Constitutional Court’s firm stance to protect formal equality, thanks to a reading of Article 51 much criticized by legal scholars, seemed to prevent the ordinary legislature from introducing rules aimed at raising the participation rate of women in elected assemblies.




    To overcome the Court’s clear closure and obviate the constitutional ruling, there was no other way left but to proceed along the path of constitutional reform. The government therefore became the promoter of the revised version of Article 51, paragraph 1, Constitution. in which the phrase “To this end, the Republic shall promote equal opportunities between women and men by appropriate measures” was inserted (Article 1 Constitutional Law May 30, 2003, No. 1).




    With this reform, substantive equality in electoral matters expressly enters Article 51 paragraph 1, making explicit in the text of the article what the constitutional judges had not wanted to grasp, already through a systematic reading of Article 3(2) with Article 51 paragraph 1.43




    A programmatic norm had already been placed in the constitutional text, aimed at promoting actions affecting women’s political representation, a norm introduced by one of the Title reform laws (Constitutional Law No. 3 of 2001). Indeed, in paragraph 7 of the new version of Article 117 of the Constitution, it is stated that “regional laws shall remove any obstacle that prevents the full equality of men and women in social, cultural and economic life and promote equal access of women and men to elected office.44”




    As is well known, following the reform of Articles 51 paragraph 1 and 117 paragraph 7 of the Constitution, rules promoting equal opportunities were provided for both in regional statutes and in the electoral regulations contained in regional laws.45 In particular, provisions with a tenor similar to Article 3, paragraph 2, Const. (governing substantive equality) have entered the new regional statutes (approved as part of the so-called “second statutory season,” which took place following the constitutional reform of Title V by Law No. 1 of 1999), with the specification in some statutes of the need to achieve the objectives of rebalancing through positive actions.46 These provisions, however, have been deemed by the Constitutional Court to be of merely political value and therefore lacking legal effect.47




    In those same years, there was also a desire to promote gender rebalancing at the supranational level. In fact, the Charter of Fundamental Rights, proclaimed in Nice in December 2000, was approved, with which a written reconnaissance of the common constitutional traditions, elaborated on a pretrial basis, was carried out by the European Court of Justice.48 The Charter, while not endowed with legal effect (but with merely political value49) at least until the Treaty of Lisbon entered into for in 2009 within the framework of the Eu. This Charter has, from its outset, had considerable symbolic impact on the interpretation of national courts, both constitutional and ordinary tribunals. And in that Charter, it is provided verbatim in Article 23 paragraph 2 that: “the principle of equality shall not preclude the maintenance or adoption of measures providing for specific advantages in favor of the underrepresented sex”.




    Particularly significant in that period was also the legislation on European elections as a direct expression of the constitutional reform of Article 51, paragraph 1, Const. (Law No. 90 of 2004). Not coincidentally, the Italian legislature reintroduced precisely the nationwide 30 percent list quota (a quota that had already been declared unconstitutional by the Court prior to the amendment of Article 51, paragraph 1, in Judgment No. 422 of 1995), again resorting to a neutral formula, of the “neither sex” type, but this time guaranteed by economic, sanctioning and rewarding measures to stimulate parties to run for office.




    However, the enthusiasm aroused by the modified constitutional framework need to be tempered. In particular, those concerning the linguistic formula introduced by the constitutional revision of Article 51, which is in all evidence very general. As our constitutional history teaches us, programmatic norms constitute a program for the future legislature, but the latter does not feel a pressing commitment to carry it out. Such a generically worded constitutional norm is therefore not certain to achieve the goal of gender rebalancing, as the legislature does not feel that it is bound to introduce quotas or other specific measures.




    A confirmation of the ineffectiveness, in those years, of the reform of Article 51 of the Constitution in order to increase the rate of female participation in the institutional life of the country was given by the legislature with Law No. 270 of 2005 (so-called Porcellum), which substantially changed the electoral system of the House and Senate. Thus, the national legislature, at the first useful opportunity after the reform of Article 51 of the Constitution, did not introduce any instrument aimed at achieving a rebalance in women’s representation in Parliament, although a promotional measure of women’s presence was contemplated in the original draft.




    However, in the writing of legal scholars there was no lack of thinkers who judged unconstitutional the failure to provide for a promotional norm, deducing from Article 51 Const. the prescription of an obligation of “list quotas,” giving a reading of the constitutional provision with a gender perspective, whose generic formulation, however, would seem, at first glance, not to introduce a stringent constraint for the legislature. From what has been said, it can be rightly assumed that the failure to provide for rebalancing norms in political representation, could hardly, again in those years, have induced the Court, if pressed on the point, to censure the legislative omission. Perhaps it is no coincidence that, among the criticisms made against Law No. 270 of 2005, on which the Court ruled in Judgment No. 1 of 2014,50 was the fact that it did not include profiles pertaining to gender equality under Article 51 of the Constitution.




    5. The Court’s “courage” and the government’s “inconsistency” (Judgment No. 49 of 2003). 




    Conversely, the amendment of Article 51 certainly contributed to the overcoming of the jurisprudential orientation, embraced in Sentence No. 422 of 1995, according to which in electoral matters only formal equality can be guaranteed and any reference to sex is precluded, even if made explicit in neutral formulas. A result that the Court could, however, have reached even before the 2003 reform, thanks to a systematic interpretation of Article 3 paragraph 2 with Article 51 paragraph 1, but whose achievement was undoubtedly made easier by the latter’s constitutional reform.




    While it is true, therefore, that the generic wording of Article 51 has allowed the legislature not to feel constrained to introduce, at the legislative level, provisions concerning quotas or other specific measures to rebalance representation, this rule has, from the outset, played a relevant role in the hands of constitutional judges.




    The Court had, in fact, shown very little courage in 1995 and had not, as noted above, wanted to apply substantive equality to political representation as well.




    This had prompted the government to proceed down the path of constitutional reform, promoting the revision of Article 51. Even before the legislative process was concluded, the Court had returned to rule on a legislative deliberation by the Valle d’Aosta region on electoral matters, aimed at facilitating greater access (and presence) of women in elected assemblies.




    The reasoning followed by the Court, however, seems to deliberately leave the amendment of Article 51 in the shadows. The latter’s trial was coming to an end, just as no interpretive aid could be drawn from Article 23 of the EU’s Nice Charter which, although not yet endowed with legal effectiveness (as mentioned earlier), had already been used on other occasions to support the motivational discourse. Rapporteur Onida preferred to focus the reasoning on the fact that the challenged provisions concern neither eligibility nor candidacy, but only access to electoral competition. In fact, they provide for lists to be made up of both sexes, introducing a neutral reference, which would not conflict with either Article 3 or Article 51.51




    Admittedly, there is still a long way to go, given that the Court has rescued the provision that mandatorily prescribes in the electoral lists “the presence of candidates of both sexes,” as a measure aimed exclusively at “preventing [...] discrimination unfavorable to one of the two sexes through the total exclusion of candidates belonging to it.52” But in so arguing, it deems a promotional measure that conforms to the Constitution to be one that also ensures the presence of only one female candidate on the list, showing how far it is not only still from achieving a balanced presence of both genders, but even that it is not yet a goal to be achieved.




    This was an important first step, however, in which the Court had the “courage” to overturn its own 1995 precedent. Apparently, its reasoning disregards the constitutional amendment of Article 51 paragraph 1 and seems to endorse the view that even with the Constitution unchanged (based on the combined provisions of Articles 3 paragraph 2 and 51 paragraph 1) it could have already in 1995 saved the rules pertaining to the sex of representatives because they were worded in a neutral fashion. This does not detract from the fact that the legislative framework, with a major constitutional reform whose course is now almost complete, while not forming the argumentative foundation of the Court’s reasoning, has played a significant influence in orienting its choice in favor of measures to facilitate the access of women or, rather, the underrepresented sex, in elected assemblies.




    Incomprehensible, on the other hand, is the Government’s challenge, which at the same time was advancing the reform of Article 51 precisely in order to provide the Court with normative instruments of constitutional rank capable of making it easier for it to overcome its own rigorous orientation expressed in Sentence No. 422 of 1995. What emerges, then, is an attitude of the executive that is, so to speak, inconsistent: on the one hand, it advocates the constitutional revision of Article 51 in order to provide a normative foundation for measures aimed at facilitating gender rebalancing in elected assemblies and overcoming the closure to substantive equality made in Judgment No. 422 of 1995, on the other hand, it challenges the legislative deliberation of the Valle d’Aosta region, which provides for such measures, precisely because they conflict with the obstinacy of Sentence No. 422 of 1995, endorsing its closure to the principle of substantive equality.




    6. Gender preference in regional legislation: the government’s persistent stubborn closure and the Court’s clear opening (Judgment No. 4 of 2010).




    If with Sentence No. 49 of 2003 the changed regulatory framework remains in the background, finally Sentence No. 4 of 2010 gives full entry to substantive equality in the sphere of political representation.53 Although the national parliament, in amending the electoral legislation (Law No. 270 of 2005), had not taken into account the constitutional amendments (by not introducing any measure of gender rebalancing) the regional legislators have been more sensitive in walking the path towards “equal democracy.” And it was precisely the Campania Region with Electoral Law No. 4 of 200954 that introduced, for the first time in Italian legal system, the so-called “gender preference,” i.e., a provision that allows voters to express two preferences, as long as they refer to candidates of different sexes, under penalty of the second preference being void.




    The Court saved the provision of “double gender preference” as a mechanism neither directly nor indirectly affecting the election result, but a promotional measure to ensure equal opportunities for candidates. The citizen’s right to vote is in no way compromised by the possibility of expressing a second preference, as long as it refers to a candidate of a different gender from the first, as the Court points out, voters could always limit themselves to expressing a single preference in favor of the male candidate, and in this case the rebalancing effect of the rule would be lost. Absurdly, the hypothesis could occur in which voters express a preference only in favor of female candidates, and in this case a new gender imbalance, unknown in our system, would result. At best, a greater balance in the composition of council representation than in the past could eventually occur.55




    As the Court points out, the expression of double gender preference is nothing more than “an additional faculty.” “It is therefore a promotional measure, but not a compulsory one” aimed at making “rebalancing more possible,” without, moreover, imposing it, and “such a result would not, in any case, be the effect of the law, but of the free choices of the voters.56” But it nevertheless wished to reiterate that the promotional measure is made safe precisely because it does not “in any way [...] foreshadow the election result by forcibly altering the composition of the elective assembly as opposed to what would be the result of a choice made by the voters in the absence of the rule contained in the rule.57”




    The government, on the other hand, found the double gender preference to be contrary to both Article 3, paragraph 1, and Article 51, paragraph 1. With reference to the formal equality provided for in Article 3, paragraph 1, the rule would introduce “an unequal limitation” in the expression of the vote for the second preference, as candidates belonging to the same gender or sex would be “discriminated against and made unequal.” According to the government, the rule was also in violation of Article 51, paragraph 1, with the provision of a sex-linked limitation on access when the voter expresses the second preference and, therefore, “an improper reason for ineligibility.58”




    Here again, therefore, the government has set itself up as the champion of a concept of equality that is bent on the formal meaning, a concept that is poorly reconciled with contemporary democracies aimed at achieving real equality through the pursuit of equality in “starting points.” An equal democracy that, however, must overcome the idea that women are weak subjects in need of protection and see in gender rebalancing the means to ensure the very functionality of the organs and thus respond not to an interest of women (or at any rate of the underrepresented sex), but to an interest of the entire community.59




    7. Steps forward by the state legislature (Laws No. 215 of 2012 and No. 56 of 2014 on regional, provincial, municipal and metropolitan city electoral legislation) and the fluctuations of administrative jurisprudence.




    The legislative journey, which began somewhat slowly, now seems to be headed toward the goal of achieving gender rebalance. The national legislature (at least, as we shall see, until the Electoral Law for the Chamber, No. 52 of 2015) not very attentive to facilitating the presence of women in Parliament, has focused, not surprisingly, on achieving a balance in the political institutions of regional, provincial and municipal territorial bodies.




    It was precisely with Law No. 215 of 201260 that the the national legislator, in establishing the fundamental principles on regional electoral matters (based on Article 122 of Constitution providing for concurrent state-region competence), intoduced a principle aimed at achieving equal opportunities through the rules contained in regional electoral legislations, while at the same time laying down new rules concerning the establishmenet procedure of the municipal councils., while at the same time laying down new rules concerning the establishmenet procedure of the municipal councils.




    With reference to municipal council elections, it introduced some provisions to promote the rebalancing of gender representation by differentiating between three bands of municipalities, those with more than 15,000 inhabitants, those with populations between 5,000 and 15,000, and those with less than 5,000 inhabitants.




    The mechanisms through which gender equality is promoted are, in addition to the general obligation to ensure the representation of both sexes, the double gender preference and the list quota, accompanied by a system of sanctions. On the one hand, the provision of the so-called list quota stipulates that it establishes that neither gender may be represented by more than two-thirds in candidate lists.61 On the other hand, the introduction of the so-called double gender preference allows the voter to express two preferences (instead of one, as provided for in the previous legislation) as long as they concern candidates of different sexes, under penalty of the second preference being considered void. However, it remains for the voter to express a single preference.




    In case of violation of the list quota provisions, however, there is a differentiated penalty mechanism depending on whether the population exceeds 15,000 or not, which in application means that the quota is binding only for municipalities with more than 15,000 inhabitants, as we will see when analyzing Judgment 62 of 2022.62




    For local executives, Law No. 215 of 2012 also stipulates that the mayor shall appoint the municipal council in compliance with the principle of equal opportunity between women and men, ensuring the presence of both sexes.




    Already prior to 2012, as we have seen, the Consolidated Text of Laws on the Organization of Local Authorities had introduced a provision aimed at “promoting the presence of both sexes in municipal councils and collegial bodies of the municipality and of the province, as well as of the bodies, companies and institutions dependent from them” (Article 6, paragraph 3 TUEL). Provision amended precisely by Law No. 215 of 2012, which provided to replace, with regard to the presence of both sexes in the Council, the term “promote” with the term “ensure.” This was done in order “to bring this provision into line with the new constitutional precepts” and to stem the courts’ orientation according to which “the provision should be interpreted as a merely programmatic provision, such that it does not require that in municipal and provincial statutes the presence of both sexes in the indicated institutions be provided for.63”




    During this gradual and challenging path of the legislature aimed at introducing measures to encourage a greater presence of women in institutions, the Court again inserted itself with a new decision on the subject of the composition of regional councils (Sentence No. 81 of 2012).




    The Court, hearing a conflict of attribution between the state and the region with regard to the decisions of administrative judges who had compelled the president of the region to reconstitute the executive body while respecting the statutory constraint of the “balanced presence of women and men” (Article 46, paragraph 3, statute of the region of Campania), while declaring the appeal inadmissible,64 reaffirmed that Article 46, paragraph 3, of the Statute requires that municipal councilors be appointed “in full compliance with the principle of a balanced presence of women and men.65” In doing so, the Court endorsed the administrative jurisprudence, which considers Article 51 Const. (as well as Article 117, paragraph 7) to be immediately applicable as a parameter of substantive legitimacy of discretionary administrative activities with respect to which it acts as a conforming limit.66




    While administrative jurisprudence has, for the most part, moved along the path traced by the Court, going so far as to censure cases in which the formation of executives at a local level did not provide for the presence of any women,67 much more incisive has been the interpretation of administrative judges when ruling, so to speak, with a gender perspective.




    For example, the Lazio Regional Administrative Court in 2013, in fact, held that “the effectiveness of equality can only be identified in the guarantee of compliance with a threshold as close as possible to equal gender representation, to be indicated, therefore, in 40 percent of people of the underrepresented sex.68”




    Faced with the position taken by the Lazio Regional Administrative Court, which had identified the threshold as 40%, the Council of State (Italy’s top administrative judge) reaffirmed that in the absence of specific regulatory provisions, it is not possible to derive from merely programmatic norms “a quantitative threshold for the presence of the female sex in the governing structures of Local Authorities,” just as “it is not possible for those who interpret legal rules to replace the regulatory body and determine themselves, extemporaneously and arbitrarily, the minimum number of members of each sex.69” In other words, in the face of what was stated by Lazio’s Administrative Tribunal, which had moved toward the space reserved for the discretionary choices of elected bodies, fixing the exact proportion of men and women, the Council of State wanted to reiterate the distinction between the moment of production of legal rules and the moment of the latter’s application by courts.




    Totally unjustifiable, on the other hand, according to legal scholars, was the reductive reading of the legislative reforms also accepted by the Council of State, according to which the amendments introduced in 2012 (on the basis of which, as mentioned above, the term “promote” was replaced with the term “guarantee”) would not, in the absence of statutory provisions in this regard, have created a constraint for the Public Administration. There were also some scholars who believed that already Article 51, was an immediately applicable precept, would, in the face of any statutory gaps, have created a constraint on the Administration even before the 2012 legislative intervention.70 Thus, the 2012 reform would merely unravel what was already provided for by the common constitutional heritage and thus would deploy its effects retroactively.




    In the present case, therefore, according to the Lazio Regional Administrative Tribunal, the challenged appointment decrees, although adopted by the mayor before the entry into force of Law No. 215 of 2012, would have been subject to such regulations and therefore annulled. The Council of State, on the other hand, held that Law No. 215 of 2012 was not applicable to the facts of the case, as it was subsequent to the adoption of the appointment decrees, and reiterated the pro-future effectiveness of said law, from the entry into force of which only single-gender municipal councils can no longer be allowed.71




    Conversely, the Council of State, called upon to rule on the decrees appointing the members of a single-gender council, adopted after the entry into force of Law No. 215 of 2012, deemed irrelevant the circumstance that the principle enshrined in the reform “has not yet been formally incorporated into the municipal statute,” since “the implementation of the aforementioned principle cannot be conditioned by the omission or by the delay of by the county council in providing for the amendment of the statute.72”




    In an attempt to remedy these jurisprudential fluctuations, which at times have endorsed the choices made by Administrations, slowing down the already slow progress towards a gender balance in representation,73 Parliament has again intervened by implementing Article 51 of the Constitution, through the introduction of regulations that bind parties in the preparation of lists of candidates for the office of metropolitan councilor and provincial councilor (Law No. 56 of 2014 on Metropolitan Cities and the reorganization of Provinces).74 On this occasion, the state legislature returned to the issue of gender representation in municipal council bodies by stipulating that “In the councils of municipalities with a population of more than 3,000 inhabitants, neither gender may be represented to a degree of less than 40 percent, with arithmetic rounding” (Article 1, paragraph 137, Law No. 56 of 2014). Through the provision of a precise “quota,” at least for municipalities of significant size, the legislature wanted first to limit the discretion of mayors in the formation of the Councils, a moment in which, in the face of bland or absent statutory provisions in this regard, the presence of women is considerably limited, if not completely annulled. In addition, it sought to obviate the fluctuations of administrative jurisprudence, which sometimes endorsed the choices of Administrations, slowing down the already slow progress toward an accomplished “equal democracy,” and endorsed the choice of the Lazio Regional Administrative Tribunal, which already during the prevailing regulatory framework, had identified 40% as the quota of persons of the underrepresented sex to be appointed to municipal council bodies.




    8. The 2016 constitutional reform project and the promotion of a balance between women and men in representation (Articles 55(2) and 122(1) of the Constitution).




    There was then an attempt at constitutional reform of the second part of the Constitution, in which the promotion of a balance between women and men in representation was also provided for (Articles 55 paragraph 2 and 122 paragraph 1 of the Constitution), an attempt, as is well known, that failed due to the fact that voters did not confirm the reform by referendum on December 4 2016.




    In the text approved on first reading in the Senate on Aug. 8, 2014, a second paragraph had been inserted into Article 55 of the Constitution, which read, “Laws establishing the manner of election to the Chambers shall promote a balance between women and men in representation.75”




    The reform also intervened in the first paragraph of Article 122, inserting a final sentence stating, “The law of the Republic establishes the fundamental principles to promote a balance between women and men in representation.”




    Again, by traying to reform the second part of the Constitution, the need had been felt to introduce an additional programmatic principle that would promote the balance of women and men in representation, thereby strengthening the principle of equal access to elected offices, already provided for in Article 51, paragraph 1.76




    Moreover, also in this case, as with the reform of Article 51, the inclusion in the Constitution of a rule with a promotional purpose could have run into an oppositional attitude of the legislature and was not certain to achieve the goal of gender rebalancing, as the state legislature demonstrated at the first useful opportunity after the reform of Article 51. Indeed, in Law No. 270 of 2005, as noted, no instrument aimed at achieving a rebalancing in women’s representation in Parliament was included, although a promotional measure for women’s presence was contemplated in the original draft.77




    That said, the importance of introducing promotional principles of gender rebalancing measures in representation is not to be underestimated. Undoubtedly, the constitutional reforms of both Article 117 paragraph 7 and Article 51 paragraph 1 have affected the changing jurisprudence of the Constitutional Court,78 but the excessive enthusiasm aroused by changes in the constitutional framework, should always be tempered.




    This does not detract from the fact that the constitutional reform underway in this regard bore, as we shall soon see, its fruits79 : Electoral Law No. 52 of 2015, (titled “Provisions on the Elections of the Chamber of Deputies, so called Italicum), which did not include effective rebalancing measures in the initial text,80 then introduced gender rebalancing mechanisms in the electoral system of the Chamber of Deputies, following a reverse path compared to Law No. 270 of 2005.




    With the reform underway, action was also taken on the first paragraph of Article 122, inserting a final sentence that stipulated, “The law of the Republic establishes the fundamental principles to promote a balance between women and men in representation.81” This again introduced a further programmatic norm aimed at ensuring equal opportunities between men and women even if, after all, the national legislature (at least until the Electoral Law for the Chamber, No. 52 of 2015), which had not been very attentive to facilitating the presence of women in Parliament, had focused instead, not surprisingly, on achieving a balance in the political institutions of regional, provincial and municipal territorial bodies.




    In short, the attempt at constitutional reform, with reference to the amendments to Articles 55, paragraph 2, and 122, paragraph 1, Const. concerning the promotional norms of gender rebalancing in representation, took on the meaning of a further call for legislators in achieving substantive equality in representation, through positive actions aimed at removing the obstacles that prevent effective participation of women in the political life of the country. So much so that in the legislative interventions on the subject, adopted even before the conclusion of the constitutional reform process, but undoubtedly influenced by it, specific measures of rebalancing in representation were introduced in our system, both in the electoral legislation at the national level (Law No. 52 of 2015, so-called Italicum), and at the regional level (Law No. 20 of 2016).




    9. Gender rebalancing mechanisms in the electoral system of the Chamber of Deputies (from Law No. 52 of 2015, the so-called Italicum, to Law No. 165 of 2017, the so-called Rosatellum).




    The state legislature, which had initially been recalcitrant in introducing into the electoral legislation for the Chamber and the Senate, measures to promote women’s access to Parliament,82 however, remedied this shortcoming in 2015, when it once again intervened to amend the electoral law of the Chamber of Deputies (Law No. 52 of 2015, titled “Provisions on the Elections of the Chamber of Deputies, so-called Italicum).83




    Initially, if truth be known, it did not seem so sensitive to the introduction of gender-balancing electoral mechanisms and, in fact, in the first version of the Italicum, measures were introduced that were unsuitable for achieving gender rebalancing, as they were potentially ineffective if candidates were placed in the last places on the lists.84




    In its final version, however, much stronger mechanisms were introduced to ensure effective gender rebalancing; specifically:




a)candidates must be presented, in each list, according to gender alternation (Article 1, paragraph 1(b));




b)the front-runners of the same gender shall not exceed sixty percent of the total in each constituency (Article 1, paragraph 1(b), “rounded to the nearest unit” (Article 2, paragraph 10);




c)the voter may express up to two preferences, for candidates of different sexes among those who are not chief candidates (Article 1, paragraph 1(c). As Article 2, paragraph 4 specifies, “In the event of the expression of the second preference, under penalty of the same preference being null and void, the voter shall choose a candidate of a different Gender with respect to the first.”) (italics not textual).




d)in the total number of constituency nominations from each list, no gender may be represented by more than 50 percent, “rounded up to the next higher figure” (Article 2, paragraph 10);




e)the list of four alternate candidates to be attached to the list must comply with the principle of gender balance, having to be composed of two men and two women for this purpose (Article 2, paragraph 10).




    It is particularly worth highlighting the provision according to which front-runners of the same gender shall not exceed the 60% of the total in each constituency (Article 1, paragraph 1). Therefore, there remains at least 40 percent of the front-runners reserved for the other gender, and with regards to this, women, who constitute the underrepresented one.




    As has rightly been pointed out, what matters for the purposes of election is not so much the number of preferences reported as being a head of list candidate. Clearly, there is a clear gap with reference to the possibility of being elected, between the head of list candidate and a “normal” candidate. The normal candidate, in fact, “can run in only one constituency” (unlike the head candidate who can run the several constituencies, up to a maximum of ten),85 “and in order to be able to compete to be elected he will not only have to collect preferences, but he will have to hope either that in his constituency at least two seats will be assigned,” otherwise the only seat goes to the head candidate “or that the front-runners chooses to be proclaimed elected in another constituency.86”




    Notwithstanding, the percentage of at least 40 percent for female head of list candidates, does not seem to foreshadow in any way “the electoral result, forcibly altering the composition of the elective assembly “ (a regulatory solution that would incur a censure of unconstitutionality, given what the Court affirmed in Judgment No. 4 of 2010, cited above). All the more, since the possibility of multiple candidacies inevitably ends up affecting the likelihood of that 40 percent of female head candidates being elected.




    To explain further: it is true that the head candidates are those who have the greatest chance of being elected, since if they belong to the winning list they will automatically be elected, while, as far as the other lists are concerned, almost all those elected will still be head candidates. This might seem to forcibly alter the outcome of the electoral competition, as opposed to the choice made by voters through the expression of preferences.




    However, if the female gender candidate were a candidate in multiple constituencies, she would obviously have to choose in which constituency to be proclaimed. Given the requirement of alternation by gender, internal to the lists, (and as seems sustainable the alternation also includes the leading candidate87) a male candidate would be elected, unless another female candidate wins through preferences (and then in this hypothesis gender preference regains some relevance).
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