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			Editor’s Note


			The idea and the expression “human rights” seem trivial today. Almost everyone shares the idea that there are certain “inherent rights” to human beings, that is, rights that are independent of the cultural traditions of this or that nation or continent. These rights are the words of a “language” shared by everyone that allows us to talk about moral and political issues across the borders of different cultures.


			Seventeenth-century philosophy and eighteenth-century declarations of human rights inferred the existence and content of these rights from the “nature” of Man – which had revolutionary consequences. But today we no longer talk about man’s “natural rights”, only about man’s rights, forgetting whether they are natural or not. It is no longer clear, therefore, how one can deduce what the rights of man are, or what their basis is. 


			Today the ancient notion of “natural law” or “man’s nature” has become unintelligible and, at the same time, outrageous: according to the dominant opinion, the idea that man has a natural way of being means in practice subordinating human life to a dogmatic truth. Furthermore, it ignores what is most characteristic of man, his original freedom, which makes him the sovereign author of the human world. It is common today to think that everything depends on the society in which man is inserted, perhaps because man is a “blank slate” on which society can write everything, or almost everything. Even if we accept the idea that man has a nature specific to his “species”, as biology and genetics suggest, it is not clear why man is different from other animals and has “rights”.


			It wasn’t like that in the 17th and 18th centuries. For the early moderns, and in particular for John Locke, the objection had an easy answer: man is by nature free and has a “mind”, but today we have come to think that “mind” is nothing more than an outdated residue of Cartesian dualism and that free will is possibly an illusion. 


			If this were not enough to discredit the possibility of “natural human rights”, more recent authors have cast doubt on whether there are or whether we can know “truths” about how man is that are not contingent, specific to a certain time and place, and question whether human nature is “fixed.”


			Paradoxically, the flag of human rights has never represented something so important, and human rights violations have never been viewed with so much outrage. To understand the current vision and its rhetorical force, we must move away from the idea that human rights are the result of a long and uninterrupted tradition and pay close attention to the most recent changes. The novelty of human rights, which some historians relate to the failure of all previous utopias, was born after 1948 and expanded in the 1970s and 1980s. The Universal Declaration of 1948 speaks of the “dignity” of men and came to provide, despite its detractors and sceptics, a language for public morality, an Archimedean point on which all judgments about the internal and external lives of individuals and states now rest.


			Although we sometimes continue to talk as if some successful project of moral justification still exists, what we see is profound disagreement about moral issues. However, if moral judgments are questionable, the idea of the universal rights of man as a man is today unquestionable.


			To understand and perhaps recover the original notion of “natural” Rights of Man, we need to go back to its most famous and ardent proponent, John Locke, and to the rational and political justification he presented of such rights. This is why the volume collects a set of lectures on the political philosophy of John Locke. 


			The first lecture in the volume was delivered by José Colen in 2020, on the occasion of the International Relations Seminar at Minho University. The audience of the seminar was mostly composed of undergraduate students (and a few curious colleagues), and the seminar did not assume any particular knowledge of John Locke’s work. It was inserted here first because of its introductory nature. The second, third and fourth lectures were delivered on consecutive days at the 11th Politcal Philosophy Summer School at Minho University. We have here put together the third and fourth lectures, which are best considered a continuation of the same lecture, because they address the same fundamental puzzle: how does Locke’s theory of natural law relate to his theory of natural rights. Michael Zuckert’s daring answer gives the title to the volume: Locke’s Wager. At the time, the audience of the conference was mostly composed of young scholars (and a few graduate students). 


			Despite its comprehensive approach to Locke, this short book is not meant to be either an introduction or even less a compendium, and often the same themes pervade the different lectures. Nonetheless, any effort to make them cohere would be somewhat artificial. 


			However, the circumstances of their delivery are significant. It was a period of turmoil both due to the pandemic and a new age of political extremism. Toleration and rights are not going to be less important, but more. One consideration that seems to impose itself is that the questions adressed here are not just matters for those curious about the past. The trend of dismissing liberal ideas has come to the fore in academia and in public speech (and is not going to go away). 


			All the texts were revised and some footnotes were introduced (as an afterthought), but we tried to maintain the characteristics of the oral nature of its initial delivery. 


			For those who attended these events, our thanks for being here – and there, watching and listening from afar – and for those reading them for the first time, we hope that you will enjoy the lectures and the papers collected here.


		


	

		

			Lecture I


			From Duties to Rights
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			John Locke and the Limited Government


			Nowadays, the idea that Man as such has rights is almost evident. It is also clear that these rights must not be infringed by others and above all by those who hold political authority. The contemporary debate concerns rather what these rights consist of or what their content is. Even autocratic regimes pay the kind of “homage that vice pays to virtue” by making hypocritical statements that they violate in practice (often there is even a paradoxical correlation: the more declarations of human rights a regime subscribes to, the more likely it is that serious violations of these rights will occur).


			It is hard for us to imagine that Man as such has not always been considered a subject of rights. The ancients, however, did not recognize the rights of Man as a man, but only as a citizen. Medieval and even modern people throughout the Ancien Régime thought that rights depended on the body politic, the stance in office or “the corporation” to which one belonged; we can best describe them as “privileges.”


			Obviously, there are great difficulties in explaining the basis and even the nature of the actual rights that man has as a man, as it may seem that, in the absence of some basic social institutions or civic framework, their content cannot be specified. This is why some think that without a minimum of social context these human rights are as mythical as witches and unicorns. Even these thinkers, however, do not deny that men are holders of rights; they just uphold that rights presuppose a historical and political framework.


			How is it possible that, suddenly, Man became an obvious subject of rights? To understand this, it is important to note that there was a radical shift in emphasis in seventeenth-century political philosophy. Before, citizens had, both in moral life and in civic life, certain natural duties, but from then onwards man was mostly the undeniable holder of certain rights.


			Natural duties were those precepts of natural law that had been identified by the medievals. For example, when Thomas Aquinas considers what the precepts of natural law are, he begins by saying that they are found when, through practical reasoning about what is good for us, we realize that it is good to live rather than to die or develop our capabilities instead of not doing so. There is thus a natural precept about the preservation of life and there are also various precepts concerning what is necessary for our well-being as human beings, such as living in harmony with others in our community.1 This is different from saying that we have a natural right to live rather than die, or a natural right to seek our own well-being.


			It is, above all, very different from saying that the justification of political society is that political society safeguards our natural rights instead of merely allowing us – as social creatures by nature – to fulfil our natural duties to others and to God.


			This difference is inaccurately described by those who qualify modern rights as “subjectivist” or “individualist”, as they are concerned with emphasizing the freedoms and entitlements of the individual against the rival forces of authority, other individuals and, ultimately, Man’s natural state. It is one possible way of describing the difference between the moderns and the ancients, but not the most accurate. 


			Not everyone recognizes the novelty of rights. Some find the idea so self-evident that they find it difficult to admit that it is not very ancient, not to say eternal, and retrospectively discover Man’s natural rights where we find above all natural duties arising from natural law.2


			However, rights and duties are very different and to better understand this difference we need, at the very least, a genealogy of the shift in emphasis from natural duties, which emerge from natural law, to natural rights, which emerge from Man’s natural state. When does this start? Was it already with the medievals, or even earlier, with the Roman jurists? Nothing is more difficult than dating a major change in ideas. Whatever the case, the shift in emphasis from natural duties to natural rights can be said to be consummated when the role of political authority becomes that of securing the natural rights of man. It is obvious that the change took place during this process. This shift occurred in the seventeenth century.


			Currently, political discourse and even conversation among citizens proceed as if it was evident that human rights must be untouchable, or at least that they “trump” other considerations. We also assume that a political authority that systematically violates human rights is detestable and illegitimate and must be removed.


			Hobbes is perhaps the originator of this shift in emphasis from duties to rights, but Locke is the first to argue that the new natural rights that Man has as such by his nature are not lost in civil life. If we never lose them, this imposes severe limits on the scope of governmental action. Locke is therefore the first theorist in the modern tradition of limited government and the inalienable rights of Man, but also the first to propose an education in? liberty.


			Life and Works of John Locke


			Locke was born in Wrington (near Bristol), England in 1632.3 He grew up in one of England’s most turbulent centuries—with constant, violent changes of government and religious dominance. He also witnessed changes in the intellectual field, such as new approaches to “natural philosophy”, which broke with the very old Aristotelian cosmology (and a corresponding view of man) that had been shared for several centuries.


			Locke’s education was made possible through his father’s military service. Alexander Popham, a commander over the elder Locke, was later a member of parliament, and his patronage allowed the younger Locke to begin attendance at the prestigious Westminster School in London, in 1647. After Westminster, Locke went to Christ Church, Oxford, where he received a late scholastic, Aristotelian education. However, when the group of scholars who gave rise to the foundation of the Royal Society emerged in Oxford, Locke found inklings of a new vision of the world which contrasted with the older Aristotelian version. With very few exceptions, late Aristotelianism studied the general features of the natural world based on texts—using, for instance, Aristotle’s theory of form and matter, or of act and potency—rather than empirical investigation, in contrast with the emerging modern natural science proposed by Francis Bacon.


			After completing his undergraduate and graduate degrees in 1658, Locke became a physician and met Robert Boyle, whose natural philosophy exerted a powerful influence over his thought. As a result, this contact triggered Locke’s first actual separation from his Oxford training. However, it was only when Locke found copies of René Descartes’ work that he finally found a proper replacement for Aristotelianism. He then drafted An Essay Concerning Human Understanding which was in a way an attempt to assimilate Descartes’ theory of the mind. However, he rejected integral parts of Descartes’ rationalism for some of the empiricist theories which were impressed upon him by the Royal Society in general, and Boyle in particular.


			In 1666, a certain Lord Shaftesbury contacted Locke in his Oxford “pharmacy” and asked him to move back to London to attend to his medical needs. Locke gained not only the task of providing for Lord Shaftesbury’s medical needs, but also other tasks such as attending various political events and acting as a part-time secretary, while receiving generous support for his own research. Locke was cast into the highly stimulating and embroiled political and intellectual environment that was mid-to-late seventeenth century England.


			During a particularly formative conversation at the Exeter residence, home of Lord Shaftesbury, Locke and several of his colleagues began talking very profoundly about what we now call “epistemology.” This conversation was so inspiring and decisive for Locke that he would from that point be very concerned with philosophical topics, albeit punctuated with other affairs. From this point on, John Locke is no longer just an amateur physician or politician but has become the philosopher we know. Among the first fruits of this new phase is Locke’s early manuscript, Essays on the Law of Nature (written around 1664; discovered and finally published posthumously in 1954).


			After Lord Shaftesbury left the government (1674), Locke went back to Oxford to receive a formal education in medicine.4 Later, the opposition to the Stuarts was increasing in England, owing to the possibility that a Catholic king might receive the throne. Lord Shaftesbury, involved in an attempted coup to assassinate the king and his brother, was forced to take refuge in Holland, and died there in 1683, leaving Locke without a patron. 


			Locke too had to flee to Holland in 1683, where he learnt about the Protestants’ drastic change of situation in France after the revocation in 1685 of the Edict of Nantes, which had temporarily protected the free exercise of religion there. As a result of the revocation, violence ensued and many Protestants were killed in a rebellion, while others fled. 


			Around this time Locke completed his draft of An Essay Concerning Human Understanding (1689). And in this context of violent religious persecution, he also finished his Epistola de Tolerantia, or “The Epistle on Tolerance” (1685), published in Latin, but quickly translated into other languages. 


			While Locke was a refugee in Holland, on February 6, 1685, Charles II died, and was succeeded by his brother, James II of England, also from the Stuart dynasty. The opposition to the new king was intense and he isolated himself from his own supporters, so that Protestant Dutch forces eventually saw an opportunity and made a landing in England, forcing James II into exile in France and enabling the “Glorious Revolution”, which established a Dutch Protestant king. As a result, Locke was able to come home in 1688, when he finally published not only his An Essay Concerning Human Understanding, but also Two Treatises of Government (both in 1689). Furthermore, an anonymous translation of the Epistle appeared. He also returned to active public life, as an influential member of the reborn Board of Trade, with broad powers, particularly over the management of the American colonies.5 In the last years of his life, Locke wrote Some Thoughts on Education and The Reasonableness of Christianity, besides continuing a written dialogue with the critics of his other works. Locke died in 1704.


			Natural Law 


			Owing, despite the twists and turns of his life, to the political turbulence in the England of that time, Locke’s intellectual path is in a way parallel to an (in)famous predecessor: Thomas Hobbes: they both studied in Oxford, discovered the new empiricist philosophy and witnessed violent civil wars. They also proposed parallel doctrines about man’s state of nature and upheld that society is based on a contract. But, unlike what happened to Hobbes, who became the target of contempt, both amongst his contemporaries and in posterity, Locke never suffered such scorn. Locke’s adherence to the Christian tradition of natural law could explain the very different fates of Hobbes’ and Locke’s theories. The idea of “natural law” existed long before Locke as a way of expressing the thesis that there are certain moral truths that apply and perhaps are accessible by reason alone to all people, regardless of where they live or the conventions of their society. The idea of natural law originates in the Stoic philosophers and has been adopted by Christian thinkers at least since the dissemination of St. Paul’s Epistle to the Romans, or perhaps earlier with his and his companion Timothy’s dialogues with the Stoics in Athens. 


			The notion of a “natural law” asserted the difference between laws that existed “by nature” and were therefore generally applicable, and those that were merely conventional and applied in the historical places and times where the convention had been established (this distinction is nowadays formulated rather as the difference between natural law and positive law). 


			Natural law is also distinct from “Divine Law” which, according to Jewish and Christian tradition, includes the laws that God revealed through prophets and other inspired authors. “Natural law” can be discovered by reason alone and applies to all persons, while divine law can only be known by faith and apply to whom God binds to Him by revelation. Thomas Aquinas’ philosophy had long ago enshrined this distinction and Locke, at first glance, followed this tradition. He argued, for example, that not even the Ten Commandments in their entirety, let alone the other precepts of Old Testament law, were an obligation for all peoples, because the commandments of the Decalogue each begin with “Hear, O Israel” and therefore bind only the people they are addressed to.


			Although Locke thought that natural law could be known without recourse to religious revelation, this did not prevent the existence of God from playing a role in moral arguments, provided that the characteristics of God could be discovered by reason unassisted by faith (for example, the idea of God as omnipotent, but not as the Trinity of persons). Natural law is a “law of reason”, not based on faith.


			According to Locke’s theory, Divine Law and natural law are consistent with each other, and may even have content that coincides, but they are not coextensive. So, for Locke to say that the Bible has a stricter moral code than can be deduced from natural law is not unreasonable. But the Bible cannot teach anything contrary to natural law. In practice, where there was any apparent contradiction, Locke decided to interpret the biblical passages in such a way as to render them consistent with his view of natural law, thus interpreting the Bible somewhat freely. Hobbes’ “Lawes of Nature” substituted the violent state of nature for the biblical paradise. In turn, Locke’s theory seems, at first glance, much closer to the Stoic and Christian tradition of natural law, even if at times the teachings of the Bible must be interpreted in accordance with rational philosophy.6


			The State of Nature


			Locke’s concept of the state of nature, at first glance, seems quite simple. Locke writes “that the [lack] of an ordinary, authoritative judge puts all people in a state of nature” and again, “men who live according to reason, without a common superior on earth, to judge among themselves, is the state of nature itself.”7


			The state of nature, therefore, exists where there is no legitimate political authority capable of adjudicating disputes and where people live according to the “law of reason”. The state of nature is distinct from political society, where there is a legitimate government, but also different from a Hobbesian state of war in which men do not comply with the law of reason. The law of reason is not different from natural law.


			Locke has not only a theory of natural law, but a theory of the natural rights of man. In the period before Locke, references to natural rights in the works of thinkers such as Hugo Grotius, Thomas Hobbes and Samuel von Pufendorf became commonplace. 


			One way of conceiving the relationship between natural law and natural rights is to think about the two of them as complementary perspectives: natural law refers to duties; natural rights refer to privileges to which a man is entitled. However, even today, there is no consensus among scholars on how these two elements should be understood in Locke’s theory. Locke therefore recognizes the obligations of natural law only in those situations in which our own preservation is not at stake, for the right to preserve life and limbs prevails over any duties we may have,8 but on the other hand Locke recognized a general duty to help preserve humanity.9


			The dissemination of long forgotten writings by Locke, the Essays on the Law of Nature, somewhat altered his image as being essentially Hobbesian.10 


			Knowledge and Content of Natural Law


			Another point of controversy among scholars has to do with the extent to which Locke considers that natural law can indeed be known by reason.11 In The Essay Concerning Human Understanding, Locke defends a theory of knowledge (including moral knowledge) that denies the possibility of innate ideas12 and states that morality is as demonstrable as mathematical propositions.13 And in The Reasonableness of Christianity, he admits that no one has developed a theory of natural law based solely on mere reason. Nowhere in his works does Locke fully infer natural law from any set of first rational premises, but the supposedly contradictory passages are far from being the most decisive, and while it is true that Locke does not provide this inference in the Essay, it is not clear that this was his aim.14 In this work, Locke seems more concerned with showing how reasoning with moral terms is possible, rather than providing a complete explanation of natural law. 


			Nevertheless, it must be admitted that Locke did not treat the subject of natural law as systematically as one might wish. Attempts to identify the foundations and content of his theory in more detail therefore always involve reconstructing it from passages scattered in many different texts, and the results are not necessarily convincing.15


			Furthermore, with regard to the foundations and content of natural law, Locke is not completely clear. On the one hand, there are many cases in which he states that the law requires an authoritative legislator.16 Locke also repeatedly insists in the Essays on the Law of Nature that created beings have an obligation to obey their creator.17 On the other hand, there are statements that seem to imply an external moral standard to which God himself must conform and which He cannot capriciously change, given that promises bind even the Creator.18 Locke clearly wants to avoid the implication that the content of natural law is arbitrary.19


			Life, Freedom and Property


			Locke’s treatment of property is generally considered one of his most important contributions to political thought, but it is also one of his most controversial theories. Locke’s concept of natural rights includes those of life, liberty, and property,20 in a formulation that will be famously appropriated by Thomas Jefferson in the American Declaration of Independence (but whose articulation omits “property” for “and the pursuit of happiness”). 


			Locke carefully justifies the right to property by appealing to the idea that man initially owns himself and therefore owns that which he derives from his labour or from the mixture between material things and his labour.21 It is a very appealing theory that makes an important contribution to the justification of private property, for two reasons: first, by encouraging efficiency, as it promotes the creation and possession of wealth as a right; and second, for anthropological and moral reasons, as it describes private property as the result of a natural tendency. As he says, “the work that belonged to me, by removing these objects from the common state in which they were, fixed my property in them”.22


			In the state of nature, everything is commonly owned; but as God gave man senses and reason to use everything as necessary for his preservation and reproduction, whatever he removes from the state of nature with his own hands becomes his property—and this is claimed to be natural and just. The fact that a man works to pick fruit or till the soil presents the distinguishing characteristic of private versus commonly held property. As regards the need for the community’s consent, Locke retorts sarcastically that “[t]here is no need for any consent to be given by his comrades living in the state of nature, indeed awaiting that consent may mean he starves!”23


			What about common resources, we may ask, such as the water of a river? Since Locke begins with the assumption that the world is everyone’s property, individual property is justified if it can be shown that no one is harmed by its appropriation. The constitution of private property is legitimate, for instance, when the appropriated good is not scarce (such as where there is much water), or at least one leaves enough water for others. When this condition is not met, those to whom the property or its fruits are denied have a legitimate objection to appropriation. In the same example, if a man draws water from a river, the water in his pitcher or bucket is necessarily his, by virtue of his laboring to draw it; however, the water still in the river remains in common ownership. Likewise, any game in the wild is owned by all, until the hunter captures it, upon which the hare or the deer comes to be his property, whereas the wild land is not.24


			Based on this, Locke states some limits to the acquisition of what is common. Firstly, Christian morality demands that a man take from nature that which is for his enjoyment, “as much as anyone can make use of to any advantage of life before it spoils (…). [W]hatever is beyond this, is more than his share, and belongs to others.”25 So, we can make ours only what we can use without waste.


			Secondly, although the consent of others is not necessary, there is a duty to leave enough for all others. Locke, however, affirms that at his time there was much vacant land – so much, in fact, that even if every man had sought to make use of it, the latter would have been enough for double the population and there would still have been some left.


			How is private property established? As men settle down, Locke continues, they need to define their titles to the land, for the pressure gathers as a population increases. Nonetheless, in the early state of ownership, a man’s title to land depends on his continual cultivation of it.26 This title is not unconditional. If a farmer lets his grass rot, or his fruit perish, then his enclosure reverts to common ownership, and is available again for another to cultivate, which is advantageous for everyone. Once the land is taken over by a private party, its productivity increases and the land owner can sell his surplus. Economic growth, in turn, allows population to increase and this increases the value of cultivated land.27 The introduction of money also allows a man to hold his profit in the form of a coin, which contrary to perishable goods, does not waste. This is a way of justly increasing one’s wealth, because it is in accordance with the maxim of natural law that stipulates that “[n]othing was made by God for Man to spoil or destroy”. The advance of private property, seasoned with Christian charitable considerations, is therefore inherently virtuous.28 
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