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			No one has a monopoly on truth or wisdom.

			We make progress by listening to each other.

			Elena Kagan

			A conversation is a dialogue, not a monologue. 

			Truman Capote

			Tell me and I forget. Teach me and I remember.

			Involve me and I learn.

			Benjamin Franklin
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Prologue

			Intellectual sparks flew among Warren Buffett, Charlie Munger, and other guests at the 1996 symposium to launch The Essays of Warren Buffett: Lessons for Corporate America—then a manuscript few guessed would become an international bestseller. After governance expert Ira Millstein declared that boards must develop strategic plans for acquisitions, Buffett countered that “more dumb acquisitions are done in the name of strategic plans than any other.” When I and a colleague acknowledged including modern finance theory in our teaching, Munger chastised us for peddling “twaddle and gibberish”—quickly adding, “I like both these guys.” 

			The two-day conference in New York City began on a Sunday in October, the day after the New York Yankees won the World Series. We probed profound issues of corporate life, topics still being argued about today by shareholders, directors, executives, judges, and scholars. I recently came upon the original tapes of the conference after an old friend, Peter Bevelin, asked me about the event. I had not examined this material in two decades but, when I did, I was struck by how many of the questions we discussed remain vital today. Plus ça change, plus c’est la même chose.

			For Buffett, change and continuity have been dominant themes since 1956. Back then, the 26-year-old prodigy formed a partnership to acquire small businesses and equity stakes in larger companies. In 1965, the partnership took control of Berkshire Hathaway Inc., a publicly-held and struggling textile manufacturer. The Buffett Partnership soon dissolved, with Berkshire shares distributed to the partners, Munger chief among them. Berkshire proceeded to acquire interests in diverse businesses, including insurance, manufacturing, and retailing.

			Under Buffett and Munger, Berkshire has gone through two massive transformations. In the first, the company went from a failed textile manufacturer into a prosperous investment vehicle by 1996. At that time, assets were comprised of 80% marketable securities and 20% in operating companies. In the second, since 1996, Berkshire morphed into a massive conglomerate. Today its assets are comprised 80% of operating companies and 20% marketable securities, though the latter’s market value exceeds $100 billion.

			Performance has been stellar: through 2015, results vastly exceeded benchmarks such as the Dow Jones Industrial Average or Standard & Poor’s 500. From 1965 to 2015, the Dow increased 18-fold while Berkshire increased 12,000 times, a compound annual rate of 21%, double the S&P.

			Despite changing from the partnership to the corporate form, Buffett preserved Berkshire’s sense of partnership. The legacy is reflected in the first of 15 principles stated for decades in Berkshire’s “owners’ manual”: “While our form is corporate, our attitude is partnership.” The “Berkshire system,” as Munger dubbed it in 2015, differs significantly from prevailing practices at other large American corporations.

			Buffett provides unconventional takes on numerous topics of corporate life, which is why his company and writings have been so fascinating to study all these years. In governance, the Berkshire emphasis is on trust not control; on mergers, Buffett favors letting shareholders rather than boards make final decisions; in corporate finance, he shuns debt and attracted legions of followers to the field of value investing; and on accounting and taxation, he shaped debates from stock options to merger accounting and raised public attention to inequality in his famous declaration that his secretary’s tax rate exceeds his own.

			Buffett’s writings are primarily contained in his letters to Berkshire shareholders, the centerpiece of the symposium. After carefully reviewing all those letters, I rearranged and collated them by topic into a 150-page booklet for the symposium: governance, investing, acquisitions, accounting, and taxation. At the symposium, a series of panels examined each, spanning more than twelve hours. 

			Soon after, I prepared an edited version of the formal remarks and supervised the publication of a resulting academic volume of 800 pages, consisting of 18 articles and a transcript of 100 pages. In the two decades since, several of the articles have become classics in their fields and I have regularly released updated editions of The Essays of Warren Buffett: Lessons for Corporate America, which has been translated into a dozen languages.

			I invited Warren to participate in the symposium and volunteered to rearrange and republish his letters because my research indicated that they were valuable but underappreciated. I was honored that he accepted. He spent two days with a great crowd, which included many of my students, along with a dozen business law professors whom I enlisted to speak on the panels. Among these was my own teacher, Elliott Weiss, who first introduced me to Buffett’s writings and worked closely with Warren a decade earlier on a national project to improve disclosure in corporate America.

			The symposium also brought together many distinguished people from Berkshire’s orbit, including Warren’s wife Susan and son Howard; their friend and editor of Warren’s annual letters, Carol Loomis; their friend and later Berkshire director Sandy Gottesman and his wife Ruth, a professor at Albert Einstein College of Medicine; Warren’s personal attorney George Gillespie and Berkshire attorney Bob Denham; Berkshire executives Ajit Jain and Lou Simpson; and long-time Berkshire shareholder and devotee, Chris Stavrou. Two panels were led by other notable figures: long-time Berkshire shareholder Louis Lowenstein, former president of Supermarkets General Corporation and professor at Columbia University (also the father of Buffett biographer, Roger Lowenstein), and Ira Millstein, a distinguished attorney and leader of the National Association of Corporate Directors. 

			Among many other notables in the audience of 150 were Bill Ackman, Bruce Berkowitz, and Paul Hilal, all to become prominent investors; Otis Bilodeau, then a student of mine at George Washington University and today the global executive editor of Bloomberg Television; The Honorable Jack Jacobs, then of the Delaware Chancery Court and later a Justice on the Delaware Supreme Court; Marjorie Knowles, an official at TIAA-CREF; and Bob Mundheim, among those who Buffett hand-selected to manage Salomon Brothers after he became its reluctant interim chairman in 1991 following a bond trading scandal at the Wall Street investment bank. 

			Our discussion was vibrant, so provided below are a few highlights on each panel to give a taste and provide context for what follows in this volume. You might also consider skimming the index to locate topics of special interest. Of particular note are the entries under “Buffett quips,” “Buffett tutorials,” “Munger quips,” and “Munger tutorials.”

			Corporate Governance

			Traditionally, CEOs of public companies wielded considerable power and the board tended to reinforce rather than check that power. In the late 1970s, the model began to shift after the Foreign Corrupt Practices Act of 1977 asked for more oversight from boards and in the 1990s once the Federal Organizational Sentencing Guidelines of 1991 gave corporations credit for adopting formal oversight programs.

			By the time of our symposium in 1996, such regulations forced boards to assume a new role, one focused on monitoring. That meant independent directors, often a powerful non-executive chairman or lead director, along with numerous strong committees, all overseeing elaborate systems of internal control. Since 1996, the monitoring model has become mandatory for public corporations, through laws such as the Sarbanes-Oxley Act of 2002 and the Dodd-Frank Act of 2010.

			With few exceptions, such reforms applied equally to all public companies without regard to specific features, such as ownership demographics, corporate cultures, management structures, or other governance design features. They ignored a typology of governance that Buffett famously identified which, he believes, require different board roles: (1) those with a controlling shareholder who is also the manager, which has been Berkshire’s model; (2) those with a controlling shareholder who is not a manager, which will characterize Berkshire after Buffett leaves the scene; and (3) those without a controlling shareholder, which will ultimately be Berkshire’s position in the decades after Buffett’s estate distributes all his shares.

			Berkshire has always had an advisory board, not a monitoring one, even after all the reforms and regulations that swept across corporate America from 1977 to 2010. After all, Buffett’s controlling position has allowed him to nominate and elect Berkshire’s board of directors from the outset. During that time, Berkshire’s board came to assume characteristics quite different from that of typical public companies today. From the earliest decades, the board included Buffett’s wife and close friends and, since 1993, his son. A classic advisory board, members met infrequently and exercised few oversight functions. 
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			Warren Buffett at the symposium

			Today, Berkshire’s board adheres to legal requirements concerning requisite committees, independence, and expertise. But these devices and labels appear to be form over substance. For one, all directors have close personal and professional relationships with Buffett and are handpicked by him. Examples: primary beneficiary of Buffett’s will Bill Gates (via the Bill and Melinda Gates Foundation); long-time friend, Sandy Gottesman; and chief Berkshire outside counsel, Ron Olson. In addition, half the board members are older than sixty-five and most have served Berkshire for a decade or more—facts that would compel their departure under typical age-limit and term-limit regimes endorsed by governance gurus.

			Berkshire’s principal parent-level activity is accumulating and allocating capital, often making substantial acquisitions. At most companies, CEOs might formulate a general acquisition program and then present specific proposals to the board for approval. As Ira Millstein noted at the symposium, most boards adopt strategic plans and oversee their implementation; as Buffett responded, Berkshire has never had one. The absence of a plan, however, enables Buffett to seize opportunities for Berkshire that would be lost if prior board involvement were required. 

			Buffett shares with the board the general philosophy of acquisitions and might discuss large deals with it in advance in conceptual terms. But the board is uninvolved in valuation, structuring, or funding any specific acquisition. With few exceptions, the board does not find out about an acquisition until after it is publicly announced. Rather, overtures, discussions, and negotiations are kept confidential, limited at most to a few Berkshire insiders, typically including Munger. 

			Berkshire’s board has two regularly scheduled board meetings annually, not the typical eight to twelve at other Fortune 500 companies. Before each meeting, directors receive a report from Berkshire’s internal auditing team. Berkshire’s spring board meeting coincides with Berkshire’s annual shareholders’ meeting in May. Directors spend several days in Omaha, corporate headquarters, mingling in social gatherings with Berkshire officers, subsidiary managers, and shareholders. The fall meeting features opportunities to meet one or more CEOs of Berkshire subsidiaries, either in Omaha or at a sub’s corporate headquarters. One or more CEOs make presentations and exchange ideas with the directors and fellow unit chiefs.

			According to director Susan Decker, Berkshire’s approach to board meetings, especially involving the directors in Berkshire events outside of the boardroom, produces a “strong inculcation of culture.” Cynics might say such an environment promotes structural bias that can impair the independent judgment corporate governance advocates have hailed in recent decades. And it is not flawless—the vast power Buffett wields has led to several nontrivial acquisition mistakes, though the net gains from his leadership have been overwhelming. Moreover, the immersion of directors in Berkshire culture flattens the typical hierarchies of corporate governance, keeping directors in shareholders’ shoes; their optimal vantage point, whatever the governance gurus might prescribe.
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			Charlie Munger (gesturing) and Howard Buffett at the symposium

			Finance and Investing

			While Buffett has been heralded as a “relational” investor, participants at the symposium spent some time discussing what that concept means. Buffett never called himself a relational investor and does not believe in the concept. The concept, moreover, while fashionable in the 1990s, has been eclipsed by the broader and more powerful category of shareholder activism. 

			On the other hand, Berkshire and its shareholders all seem to be engaged in a genuine relational investment association, hailed by the partnership conception Buffett minted and repeats. At the symposium, a commentator observed that Buffett’s repeated assertions that Berkshire was a partnership among him and all shareholders could well be legally binding and Buffett would owe fellow owners fiduciary duties of loyalty far more stringent than those corporate directors owe shareholders. Buffett said that would be fine with him. So while Berkshire may not exemplify what most people meant by relational investing, its model is even more profound, showing that long-term gain is compatible with fidelity to fellow shareholders. 

			The mid-1990s were also an inflection point for modern finance theory, which portrays stock markets as efficient and price activity as the basic measure of risk. The model swept not only the academy but many in the investing and corporate worlds. Yet it denied the possibility of any given investor systematically outperforming the stock market, as its numerous participants rapidly digest information to drive prices to the best estimates of value. That made Buffett an anomaly, with devotees of modern finance theory dismissing him as merely lucky. At the symposium, discussion generally treated modern finance theory skeptically, with a few impassioned opponents too, epitomized by Munger’s disdainful characterizations of it as “gibberish” and “twaddle.”

			Not only do Buffett and Berkshire depart from conventional wisdom, Berkshire’s other shareholders are also a different breed. Typically, large public companies see seventy to eighty percent of their shares controlled by institutional investors. Decisions are often by committee and based on financial models that can lead to trading the stock for reasons unrelated to the company. In contrast, most Berkshire shares are owned by individuals and families who make investment decisions based on Berkshire’s specific characteristics.

			Berkshire shareholders have unusually long holding periods. In the past decade, share turnover has been less than one percent compared to three, four, or five percent for other conglomerates, large insurance companies, or Berkshire’s formerly-public subsidiaries. At the symposium, when Berkshire’s shares were trading for $30,000 per share, Buffett stated that ninety percent of the shares had a basis of less than $100—meaning that they had been held for two or three decades. 

			Berkshire’s dividend policy was addressed at the symposium. Aside from a small dividend in 1969, it has never paid one. Buffett repeatedly explains Berkshire’s policy, which is to retain each dollar of earnings so long as it translated into at least one dollar of market value. Berkshire polled its shareholders on this policy in 1984—and again in 2014—with a uniform answer: they overwhelmingly endorsed the policy, more than ninety percent affirming. In 1996, after Berkshire stock traded at $30,000, some shareholders needing cash or wishing to make gifts, signaled interest in lower-priced shares. At this time, as Berkshire’s stellar performance became well known, demand rose among non-shareholders for a more affordable piece of the action.  

			In 1996, inspired by demand, two financiers designed an investment vehicle to meet it. They proposed to create unit trusts that would buy the expensive Berkshire shares and then issue fractional interests at far lower trading prices of around $500 each. To eliminate the appeal of such trusts, and associated fees the promoters planned to charge, Berkshire created two classes of stock, one with fractional voting and economic rights, set to trade at around $1,000 per share. The move, aptly called “ingenious” at the symposium, also enabled existing Berkshire shareholders to create liquidity, as the pricey Class A shares can be converted, tax-free, into the cheaper Class B shares.

			Mergers and Acquisitions

			Through 1996, Berkshire had made only a handful of important acquisitions. Buffett’s involvement in mergers had concerned companies—such as Gillette and Salomon Brothers—in which Berkshire owned stock or where Buffett was a director. From that vantage point, their central concern was making sure boards did not interfere with shareholder opportunity for obtaining the best value for their shares. 

			Persistent fundamental questions are whether bidders overpay with takeover premiums or pick up targets on the cheap and the role corporate culture might play in a board’s response to an unwanted overture. Above all, the enduring question is if takeover artists then and shareholder activists today add or subtract value? Are they con artists, fools or visionaries?

			In the intervening two decades, Buffett gradually resigned his board posts and Berkshire’s investments increasingly are for 100% of companies through merger or acquisition rather than minority stakes. Since 1996, Berkshire has become a major acquirer of companies, laying out approximately $170 billion in about 40 acquisitions, dwarfing the dozen much smaller acquisitions made before that. So while Buffett’s positions on these perennial topics remain the same—favoring shareholder choice, expecting gaps between price versus value, believing in corporate culture, and disfavoring hostile bids and public activism—Berkshire’s role differs greatly.

			Specifically, Buffett built a conglomerate, the kind of company that takeover artists as of 1996 had been busting up and that shareholder activists since have been trying to trim. In the earlier era, Kohlberg Kravis Roberts (KKR) waged campaigns to dismantle conglomerates in much the way that Carl Icahn and Nelson Peltz do today. But in both eras, Buffett and Berkshire embraced the conglomerate model—acquiring the conglomerate Scott Fetzer in a white knight transaction in 1986 and by 2006 establishing Berkshire as the great American corporate colossus. 

			True to perceptions in 1996, Buffett has cemented a distinctive trust-based corporate culture at Berkshire in the two decades since. At most companies, especially conglomerates, corporate tasks tend to be centralized, with divisional and sub-division heads (“middle management”), reporting hierarchies, systematic policies concerning budgeting, personnel, and intricate systems of procedures. Such structures require incremental costs in the name of effective oversight. 

			In contrast, with the exception of a basic internal auditing function, Berkshire eschews such staples of corporate life as bureaucratic excess. Berkshire devolves these and all other internal matters to its subsidiaries. Home office overhead is negligible at Berkshire, with a staff of only two dozen, focused primarily on financial reporting and auditing. Each subsidiary maintains its own programs and policies concerning budgeting, operations, and personnel—as well as conventional departments such as accounting, compliance, human resources, legal, marketing, technology, and so on. 

			Berkshire only acquires companies with strong top management in place and then defers to them with scant supervision. All quotidian decisions qualify: advertising budget; product features and environmental quality; the product mix and pricing. The same applies to decisions about hiring, merchandising, inventory, and receivables management.

			Berkshire’s deference extends to subsidiary decisions on succession to senior positions, including chief executive officer. Berkshire rarely transfers businesses between subsidiaries and hardly ever moves managers around. Berkshire has no retirement policy and many chief executives work into their seventies or eighties. Berkshire culture is designed as a permanent home for an eclectic mix of autonomous, self-reliant and thrifty, prosperous businesses.
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			Larry Cunningham and Charlie Munger during a break

			Accounting and Taxation

			Buffett is noted for his lucid accounting explanations in his annual reports, which often include alternative presentations and explanations not required or contemplated by formal accounting rules or securities laws. At the symposium, the habit prompted debate about whether shareholders are better served by disclosure that solely adheres to requirements or ventures the broader views of top managers. In 1996, the context highlighted contemporary alternatives of accounting for mergers—pooling or purchase—but the broader topic remains lively as rules were changed to regulate non-GAAP disclosures in stringent ways, even as investors demand supplemental non-GAAP information.

			While Buffett drew attention to income inequality in a 2011 New York Times op-ed by the dramatic statement that his secretary paid a higher tax rate than he, Munger emphatically made the same case for income tax fairness at the symposium in 1996. Fairness and rationality are fixtures in tax policy debate, whether the income tax itself or the many contentious issues of corporate taxation. At the symposium, topics spanned from basics such as the relative rates applied to individuals versus corporations as well as tax incentives that influence corporate dividend policy, and the form and amount of executive compensation.

			Tax policy debates raise perennial questions about the ethics of corporate tax minimization or avoidance. For instance, Berkshire’s conglomerate structure enables internal cash reallocation to businesses generating the highest returns on incremental capital—without incurring income tax. Some subsidiaries generate tax credits in their businesses that they cannot use but which can be used by sister subsidiaries. Berkshire has financed corporate inversions, such as when the American icon Burger King reincorporated in Canada upon merging with Tim Hortons. Such were the timeless topics of our symposium and to which our transcript contributes ongoing value.  

			* * * * *

			The substance of the symposium’s discussion resembled that addressed annually at Berkshire annual shareholders’ meetings, though the format differed greatly. I first attended Berkshire’s meeting in 1997, the spring after the symposium, which drew a record crowd of 7,500—what Warren warned me would be a “mob scene.” Two decades later, I attended the 2015 meeting, which drew some 40,000. (We limited attendance at the symposium to 150.)

			At the meetings, the main event is un-rehearsed and un-choreographed business discussion, where Buffett and Munger spend the day answering scores of questions from shareholders while sipping Coca-Cola and eating See’s peanut brittle. At the symposium, the two Berkshire executives spent more time asking questions than answering them, and there was far more give-and-take colloquy. But we also served Coke and See’s. 

			Lawrence A. Cunningham

			New York, New York  

			Spring 2016
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