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  Preface




  In baseball it’s the rookie year. In the navy it is boot camp. In many walks of life there is a similar time of trial and initiation, a period when newcomers are forced

  to be the victims of their own ineptness and when they must somehow master the basic skills of the profession in order to survive.




  For someone who wants to be a lawyer, that proving time is the first year of law school. There are many obstacles to becoming a successful attorney. Getting into law school these days is

  far from easy. And following graduation three years later, you must pass the bar exam in your state, find a job, or set out on your own, build and maintain a practice. Yet none of those steps is

  thought to possess the kind of wholesale drama of the first year of law school. Not only is it a demanding year—the work hugely difficult and seemingly endless, the class room competition

  often fierce—but it is also a time when law students typically feel a stunning array of changes taking place within themselves. It is during the first year that you learn to read a case, to

  frame a legal argument, to distinguish between seemingly indistinguishable ideas; then that you begin to absorb the mysterious language of the law, full of words like estoppel and

  replevin. It is during the first year, according to a saying, that you learn to think like a lawyer, to develop the habits of mind and world perspective that will stay with you throughout

  your career. And thus it is during the first year that many law students come to feel, sometimes with deep regret, that they are becoming persons strangely different from the ones who arrived at

  law school in the fall.




  This book is about my first year as a student at the Harvard Law School in Cambridge, Massachusetts. The fact that the year’s events took place at Harvard—the oldest, largest, and

  perhaps most esteemed of America’s law schools—does not in the end differentiate my experience much from that of the nearly 40,000 Americans who begin their legal education every fall.

  The first year at American law schools tends to be remarkably uniform. The course of study has changed little in the past century. Almost every first-year student is required (as I was) to take

  what are generally thought of as the basic subjects—the law of Contracts, Torts, and Property, the Criminal Law, Civil Procedure. Nor does the manner of instruction vary much from place to

  place. Study focuses on selected court cases from which students are expected to deduce legal principles, and the classes are usually conducted by the so-called “Socratic method,” in

  which individual students are interrogated at length about their impressions of the material. These days, students at all law schools are usually bright and accomplished, and the struggle for jobs

  in the future and for first-year honors leads at most schools to the same emphasis on grades and the same atmosphere of tension, competition, and uncertainty in which I found myself during the past

  year at Harvard. For all of us who have made it through the first year, I am sure that it was a similar undertaking, overwhelming, sometimes frightening, always dizzyingly intense.




  In writing this book, I have sought to show that intensity, and the process of change, as they made themselves felt day by day upon my classmates and me. I kept a journal throughout the year and

  often I’ve taken passages directly from it when my thoughts and feelings seemed especially clear and important. For the most part, however, I’ve attempted to shape those reflections in

  light of the experience of the complete year and the knowledge that first impressions did not always prove an especially reliable indicator of either the way things would turn out, or even the

  general course of my feelings.




  This book is one person’s perspective on an experience that is viewed in widely varying ways. I make no claims that any of my reactions are universal. And it is also a book, written as

  soon as the year had concluded, which has little of the mellowing of time. No doubt, I would write a different book ten years from now, emphasizing different events, expressing more or less concern

  about certain elements of my education. For better or for worse, I have tried in the immediate aftermath of that demanding, rewarding, turbulent year to produce a coherent account of what it feels

  like to go through it. I have written in the belief that the law, like any other field, is little more than the people who live it, and that lawyers—as well as the law they make and

  practice—are significantly affected by the way they were first received into the profession. If I am right about that, then the first-year experience should be of interest to everyone, for it

  bears on the law that bounds and guides our whole society.




  I should add two special notes.




  First, this book is not a novel. Everything I describe in the following pages happened to me. But the people about whom I speak are not the same as the friends and professors with whom I spent

  the year. I have combined and altered personalities in order to represent more adequately the general character of my experience. And because the people around me did not know that I would

  undertake this project, I have changed names, backgrounds, and sometimes other details, to avoid any potential sacrifice of their privacy.




  Finally, I should say once, forthrightly, that I am proud to be a student at Harvard Law School (“HLS” is the abbreviation I’ll often use). I’m sure that much of this

  book bespeaks that pride, but I make this declaration in order to insure that my occasional criticism of HLS will not be misunderstood. Since its founding in 1817, through its graduates and as a

  scholarly resource, the Harvard Law School has had an extraordinary impact on the growth and enrichment of the American law and the American legal profession. I am glad to be among the inheritors

  of its traditions. That both the law and HLS can be made richer, more humane, more just institutions is more than a personal assumption—it is an institutional one as well, an idea taught and

  reinforced at HLS. It is ultimately out of the belief in reasoned change, for which the law school in many ways stands, that any criticism grows.




  





  Prologue




  11/17/75




  It is Monday morning, and when I walk into the central building I can feel my stomach clench. For the next five days I will assume that I am somewhat less intelligent than

  anyone around me. At most moments I’ll suspect that the privilege I enjoy was conferred as some kind of peculiar hoax. I will be certain that no matter what I do, I will not do it well

  enough; and when I fail, I know that I will burn with shame. By Friday my nerves will be so brittle from sleeplessness and pressure and intellectual fatigue that I will not be certain I can make it

  through the day. After years off, I have begun to smoke cigarettes again; lately, I seem to be drinking a little every night. I do not have the time to read a novel or a magazine, and I am so far

  removed from the news of world events that I often feel as if I’ve fallen off the dark side of the planet. I am distracted at most times and have difficulty keeping up a conversation, even

  with my wife. At random instants, I am likely to be stricken with acute feelings of panic, depression, indefinite need, and the pep talks and irony I practice on myself only seem to make it

  worse.




  I am a law student in my first year at the law, and there are many moments when I am simply a mess.




  





  Registration




  MEETING MY ENEMY




  9/3/75 (Wednesday)




  . . . a warm place, a good place . . . I think.




  They called us “One Ls,” and there were 550 of us who came on the third of September to begin our careers in the law. For the first three days we would have Harvard

  Law School to ourselves while we underwent a brief orientation and some preliminary instruction. Then, over the weekend, the upper-year students would arrive, and on Monday all classes would

  officially commence.




  A pamphlet sent in August to all first-year students—the One Ls (1Ls) as they are known at HLS—instructed me to be at the Roscoe Pound Classroom and Administration Building at 10

  A.M. to register and to start orientation. I took the bus into Cambridge from Arlington, the nearby town where my wife and I had found an apartment.




  I had been to the law school once earlier in the summer when David, a close friend who’d recently graduated, had given me a tour. HLS occupies fifteen buildings on the northern edge of the

  Harvard campus, and is bounded on one side by Massachusetts Avenue, Cambridge’s clogged main thoroughfare. The architecture is eclectic. The student commons and dormitories are square and

  buff-colored and functional. Old Austin Hall, a classroom building, looks like a sooty fortress with arches. Langdell, the school’s largest building, is a long gray expanse of concrete. When

  I toured the law school in the summer, it had all looked so solid, so enduring, that I’d felt a majestic thrill to think I’d soon be allied with this and the time-ennobled traditions of

  the law. Now, getting off the bus, I felt mostly my nerves, which were lit all the way down to my knees.




  In the Pound Building, a modern affair with exposed brick walls and a lot of glass, I was handed a thick packet of registration materials as soon as I came through the door. Then I was directed

  down the hall to a classroom where my section—Section 2—was being loosely assembled for the first time to fill out the variety of cards and forms in the packets.




  Every year at Harvard the 1Ls are divided into four sections of 140 students each. With that same group, I would have all my classes throughout the year, except a single elective course in the

  spring. The members of my section, I’d been told, would become my friends, my colleagues, the 140 people on earth who would know best the rigors I was going through daily. They would also be

  the individuals with whom I would be constantly compared, by the faculty and probably by myself. Relations within the section would be close. Most 1Ls, even those who live in the on-campus

  dorms—about half the first-year class—have only passing contact with the members of the other three first-year sections or with upper-class students. For the most part, friends had

  said, it would seem as if I were in a separate school, a tiny universe centered on the professors, with the 140 of us in a dense and hectic orbit about them.




  My first view of my section mates was inauspicious. In the classroom most of the people were seated, dutifully emptying their packets and filling out cards. A few students who seemed to have

  known each other, probably as undergraduates, stood about in clusters or called to one another across the room. I had few distinct impressions. For the most part, they were a little bit younger

  than I’d expected. There were a number of women, a number of blacks. Most of the men wore their hair quite short.




  On the blackboard a notice had been written, naming the cards and forms in the pack and giving the order in which they were to be received by the representatives of the registrar’s office

  who awaited them on the far side of the room. When I finished, I looked at the man seated beside me. I watched him count his cards three times. Then I did the same thing myself. When I looked up he

  was watching me.




  “They’re all here,” I told him. He nodded. I introduced myself and we shook hands. His name was Hal Lasky and he was from Ashtabula by way of Ohio State. He asked if I knew

  anything about our professors. Their names had been announced in the August pamphlet. I told him I didn’t.




  “What do you hear?” I asked.




  “Not much,” he said, “except about Perini in Contracts. He’s supposed to be pretty tough. And Morris in Civil Procedure—people like him.”




  After handing in our cards, all of us, in a peculiar ceremony, were required to “sign in” to the law school, registering our name, age, and previous degrees in a large ledger. As I

  wrote, I scanned the page to see about my classmates. Two listed their undergraduate college as Oxford. Another person had a Ph.D. The woman who’d signed above me was an MD.




  That’s only one page, I told myself.




  When I finished signing, a woman handed me a plastic ID card. I was enrolled.




  I walked outside for a moment. It was a fine day, sunny and mild. I sat down on a brick retaining wall near the Pound Building.




  So here you are, I told myself, the famous Harvard Law School, alma mater to many of the great men of American law—Supreme Court justices, senators, a President—and more persons

  influential in contemporary life than I could remember or keep count of.




  “El numero uno,” a friend of mine had called HLS the spring before, in trying to persuade me to come here. Every detail about the place suggested its prominence. HLS is the

  oldest law school in the nation. It has the largest full-time enrollment—1,800, including graduate students. The more than sixty-five professors constitute the biggest full-time law faculty

  in the country, and perhaps the most illustrious. As a place actually to undertake a legal education, Harvard is sometimes criticized, especially when compared to schools, like Yale, that have more

  flexible curricula and lower ratios of students to faculty. But for whatever it was worth, I knew that a poll the previous winter of the deans of all the law schools in the country had revealed

  that among them, Harvard was still most often thought of as the best.




  But despite having become part of that lustrous setting, as I sat there on that wall I did not feel entirely self-satisfied. Doubt—about themselves, about what they are doing—is a

  malady familiar to first-year law students and I arrived already afflicted. I was not sure that I was up to that tradition of excellence. And I was still not absolutely positive that law school was

  the place where I should be. For me, the route to law school had been somewhat roundabout. I was twenty-six, three or four years older than most of the other 1Ls, for it had taken me somewhat

  longer than it had taken them to realize that I wanted to study law.




  For the past three years I had been a lecturer in the English department at Stanford where, before that, I was a graduate student. I had spent my time as lecturer teaching courses in creative

  writing and doing my best to write on my own. It was not a bad life. But I found myself with a deepening interest in law. Some of the writing I was doing had involved a good deal of legal research,

  and contrary to my expectations I found much of the work intriguing. In college, at Amherst, in the era of Vietnam and the civil-rights struggle, the law had seemed to me the instrument by which

  the people in power kept themselves on top. When many of my friends had decided to go to law school, I had been openly critical of their choices. Now, five years later, I saw the law less as a

  matter of remote privilege, and more a part of daily affairs. Getting married, renting an apartment, buying a car—legal matters were all around me. I was fascinated by the extent to which the

  law defined our everyday lives. And the friends whose decisions I’d criticized were now in practice, doing things which pleased them and also seemed absorbing to me.




  In the spring of 1974—purely speculatively, I told myself—I took the Law School Admissions Test (LSAT), the nationally-administered exam required of all law-school applicants. I did

  well on the test—749 out of 800, a score near the ninety-ninth percentile—but I was still reluctant to give up my career in writing and teaching. It was only later that spring, when I

  was offered a better job as an assistant professor at another university, that I forced myself to think about the lifelong commitments I wanted to make. I came to realize how much I would regret

  allowing my interest in law to go unfulfilled.




  The following fall, I filed applications at law schools across the country. When it became apparent that I would have a choice among schools, there was another period of hard decision. I had

  many college friends who had gone to law school at Harvard and most had found the place large, harsh, and stifling. But I admired Harvard’s reputation and its resources. I often told myself

  that my friends had been younger and less mature law students than I would be, that at the end of the 1960s they had brought different expectations to law school than I would now. Nevertheless, my

  doubts remained. Ultimately, I shunned any ideal choice among schools and let the decision rest on the prestige of a Harvard degree and the fact that the job market for my wife, Annette, a

  schoolteacher, was far the best in Boston.




  Now and then as the year ran down at Stanford, I worried that I had made the wrong choices—in giving up teaching, in going to Harvard. I talked about it one day to a friend, a graduate

  student in the department who I knew had thought seriously of going to law school himself.




  “Look,” he told me, “if I was going to law school, I would be going because I wanted to meet my enemy. I think that’s a good thing to do. And if I wanted to meet my

  enemy, I would go to Harvard, because I’d be surest of meeting him there.”




  I smiled weakly at my friend. I was not sure what he meant by “meeting my enemy.” It seemed like one of those cleverly ambiguous things people were always saying around the English

  department. But in the following weeks the phrase recurred to me often. I realized that somehow it summed up the feelings I had about law school: the fear, the uncertainties, the hope of challenge,

  triumph, discovery. And somehow with that name on what was ahead I became surer that my decisions were correct.




  Thinking it over once more as I sat on the wall, I felt that sureness again. Meeting my enemy. It was what I wanted to do. I could only hope I would come out all right.




  The schedule I’d found in my registration pack directed me next to the third floor of Pound, where coffee and doughnuts were being served and the representatives of

  various student organizations sat behind banks of tables, introducing themselves to the 1Ls milling by. I joined the married students’ group, as Annette had requested. We had already received

  mail from them which promised that they would run a number of activities for the husbands and wives of first-year students. The 1Ls’ spouses, the letters had said, often found themselves

  spending long periods alone.




  With that done, I moved next door to Harkness Commons, where there is a student lounge and a sundries store and, on the second floor, a dining hall where I was heading for lunch. As I started

  up, I saw a tall, blond-haired man who I thought was a friend from college. I called out. I was right—it was Mike Wald.




  “I had no idea you were here,” I told him, and pumped his hand enthusiastically. The last I’d heard, he was a graduate student at Yale. It was good to see a friend, especially

  on the first day.




  With our meals, we sat down together. Mike told me he’d come to law school the previous year, after concluding that the condition of the academic job market meant that he would never get

  the kind of work he wanted, as a historian. On the whole, he said, he still felt law school was the right choice.




  He explained that he was in school now, before other upper-year students, because he was a member of the Board of Student Advisors, the group of second-year and third-year students—2Ls and

  3Ls—who traditionally helped steward 1Ls through the year. BSA people would assist in the teaching of our Legal Methods classes, the small informal course on legal writing and other lawyering

  skills, which would meet for the first time this afternoon. BSA would also be in charge of the Moot Court competition, in which all first-year students were required to take part, in the

  spring.




  When we finished lunch, Mike asked me what section I was in. When I told him Section 2, he looked at me.




  “You’ve got Perini?” he asked.




  I nodded. “I hear he’s tough.”




  “You said it. I had him last year,” Mike said. “He’s something else.”




  “What does he do—beat his students?”




  “You’ll see.” Mike smiled, but he shook his head as if someone had given him a blow. “You’ll live through it. Besides, a lot of people think he’s a great

  teacher.”




  I asked Mike about my other professors. He did not know much, except about Nicky Morris, the Civil Procedure professor. He was young, Mike said, progressive, well liked by students.




  At two, I left Mike and went to the first meeting of Legal Methods. Rather than a full-blown law-school course, Methods was regarded as an introductory supplement to the first-year curriculum.

  It would run for only ten weeks, a little longer than half of the first term, and the instructor would be a teaching fellow, instead of a member of the faculty. For the next three days, though,

  Methods would be at the center, concentrated instruction aimed at bringing us to the point where we could start the work of our regular courses, which would begin meeting on Monday.




  Normally, Legal Methods would gather in classes of twenty-five, but today for the introductory session three groups had been joined and the small classroom was crowded. There was a lot of

  commotion as people went about introducing themselves to each other. I sat down next to a man who was glad-handing everybody around him. It was only a moment before he got to me.




  “Terry Nazzario,” he said, grasping my hand. He was a tall, slim man in his mid-twenties, coarse-skinned but quite handsome. His black hair was combed back behind his ears and he

  reminded me a lot of the kids we’d called “greasers” when I was growing up in Chicago. He looked a little out of place amid the Ivy League ease of Harvard Law School. Apparently,

  he thought so himself. When I asked where he was from, he told me Elizabeth, New Jersey, and Montclair State College, then added, “Hey, man, the only reason I got in here was ’cause

  they thought I was Puerto Rican.”




  I looked at him.




  “No jive,” he told me. “My mailbox is full of stuff from the Latin Students Organization.”




  He might have been serious, I decided, but he did not appear disturbed. A character, I figured. Your basic hustler. I smiled cautiously. Nazzario watched me a moment, then laughed out loud and

  gave me a wink. I had passed.




  At the front of the room the instructor was calling us to order.




  “I’m Chris Henley,” he said. He was short and had a full beard. He looked to be in his early thirties. “I’d like to welcome you to Harvard Law School. This’ll

  be a brief session. I just want to give you a few ideas about what we’ll be doing for the next few days and then in the rest of the course.”




  Before he went on, Henley told us a little about himself. He had been a lawyer with OEO in Washington for seven years. Now he was here, working on a graduate law degree; next year he would

  probably move on to another school to become a law professor. Then he introduced the three members of the Board of Student Advisors who would be working with each of the Methods groups. A lean,

  dark man named Peter Geocaris, a 3L, had been assigned to mine. After that, Henley described the course.




  “In the Legal Methods program,” he said, “you’ll be learning skills by practicing them. Each of you will act as attorney on the same case. You’ll assume the role of

  a law-firm associate who’s been asked to deal with the firing of an employee by a corporation.”




  It would all be highly fictionalized, but we’d follow the matter through each of its stages, gaining some taste of many aspects of a lawyer’s work. Among other things, Henley said we

  would be involved with a client interview, the filing of suit, preparing and arguing a brief for summary judgment. At the very end we would see how two experienced attorneys would handle the suit

  in a mock trial. I had only the vaguest idea of what many of the words Henley used meant—depositions and interrogatories and summary judgment—and perhaps for that

  reason alone, the program sounded exciting.




  Henley said our first assignment would be handed out at the end of class. It consisted of a memo from our mythical law-firm boss and a “case” the boss had asked the associate to

  consult. “Case” here means the published report of a judge’s resolution of a dispute which has come before him. Typically, a case report contains a summary of the facts leading up

  to the lawsuit, the legal issues raised, and what the judge has to say in resolving the matter. That portion of the case report in which the judge sets forth his views is called an

  “opinion.” Cases and opinions form the very center of a law student’s world. Virtually every American law school adheres to the “case-study method,” which requires

  students to learn the law by reading and discussing in class a steady diet of case reports. Most of those are the decisions of appellate courts, designated higher courts to which lawyers carry

  their objections to some point of law ruled on by a trial judge. Because they deal with closely defined legal questions, appellate opinions are considered especially apt tools for teaching students

  the kind of precise reasoning considered instrumental to a lawyer’s work.




  The case Henley assigned us was from the Supreme Court of New Hampshire. He asked us to read it and to be ready to discuss it the next time the Methods group met. That did not sound like

  much.




  Before letting us go, Henley reminded us of our schedule for today and the rest of the week: this afternoon an address by the dean and a beer party with our section, tomorrow, for my group, more

  meetings, classes, a lecture by the librarian. Then Henley added a word of his own.




  “I hope you will all take some time off during the year,” he said. “I know you’ll have your hands full. But it’s so important, so important to get away from

  the law now and then. Just so that you can maintain some perspective. Don’t get so caught up in all of this that you forget to leave it once in a while. Your work will always be there when

  you get back.”




  This seemed advice I hardly needed. After five years in California, one thing I’d thought I’d learned was how to relax.




  When Henley finished, people swelled to the front to collect the memo and the case report. I picked up copies, then followed most of my classmates as they headed toward the basement, where

  Henley had said our first regular class assignments would be posted.




  In law school there would be no “introductory day” like the ones I’d experienced in college and graduate school, none of that business of the professor’s displaying

  himself to prove he does not have a mumble and hoping that students won’t drop. “Lectures begin on the opening day of the year,” the catalog sternly announced. Assignments were

  posted in advance so that we would be fully prepared when we entered class Monday.




  In Criminal Law, Professor Mann had simply assigned the first chapter of the casebook. But Professor Perini’s announcement was longer:




  

    

      

        For Monday’s class, please read pages 1-43 in the casebook, Baldridge and Perini, Selected Cases in the Law of Contracts. Also read, at page 46, the case of Hurley

        v. Eddingfield and the case of Poughkeepsie Buying Service, Inc. v. Poughkeepsie Newspaper Co. at p. 50.




        Do not forget to bring your casebook and supplement to class.




        Be certain to read all material CAREFULLY.


      


    


  




  It was not a good sign. As I copied the announcement, one man beside me said he had looked at the casebook and that the assignment would take hours. And as I finished writing I

  also noticed that Professor Perini had underlined the last word CAREFULLY, twice.




  Back upstairs, the dean was already in the midst of his welcoming address. It was a typical first-day speech, full of anecdotes and general advice and muted efforts at

  inspiration, but the dean delivered it with verve. He reminded us that almost all attorneys regard the first year of law school as the most challenging year of their legal lives and he urged us to

  use the year well. Then he released us to the green behind Harkness where beer was being served to the sections, each of which was gathering on a different corner of the lawn.




  It was our first chance to mingle, aside from the quick handshakes and introductions that had been taking place in the hallways, and the members of my section sought each other out eagerly,

  inquiring into backgrounds, exchanging accounts of what had brought each of us to law school. I met a former Senate aide, another man who’d been US karate champion while in the army. I

  introduced myself to a number of people: a group standing together who had been undergraduates at Harvard; a man who’d been a paralegal in New York City; the MD whose name I’d noticed

  in the entry ledger. She had interrupted her residency at the University of California, she told me, because she thought law school “might be fun.”




  As I met my classmates that day and in the next few weeks I was often amazed by the range of achievements. About two fifths of them had been out of college for at least a year and few had wasted

  the time. Around twenty of the people in the section had other advanced degrees, and many more had been successful in previous careers. There was an inventor, an architect, a research scientist, a

  farmer, mothers, a number of businessmen, three women who’d been social workers, many former college instructors, three reporters, ex-servicemen, people who’d had significant jobs in

  government. Nor were the men and women who’d come direct from college less impressive. If anything, their undergraduate records were more outstanding than those of us who’d been out,

  many of the younger people, if not most, summa cum laudes from the best-known universities in the country.




  But more than the array of résumé glories that each person could present, I was taken in those first few weeks with the personal force of those around me. After ten years in

  universities I was accustomed to being surrounded by bright people. Yet I had never been in a group where everybody was as affable, outgoing, articulate, as magically able to make his energy felt

  by others. I had been told that my classmates would be academic privateers and cutthroats, but as I wandered around the Harkness green, sun-dazed and excited and a little bit drunk, I felt a little

  like one of the astronauts, headed for adventure with the most prime and perfect companions anyone could choose.




  Indeed, that impression was not far from the truth. The process of selection which brought each of us to that green was rigorous. In the past decade, the race for admission to all the law

  schools in the country has grown remarkably thick and heated. The number of persons enough interested in law school each year to take the LSAT has quadrupled since 1964, and since 1971, when the

  crunch became especially pronounced, there have been more than twice as many law-school applicants each year as there have been places.




  The reasons for the incredible law-school boom are varied. Certainly the birthrates after World War II, the end of the draft, and the drought in university-level teaching jobs, which has

  discouraged enrollment in other graduate schools, are all significant factors. So too are national episodes like Vietnam and Watergate, which have inspired many to look to law as a means by which

  change can be accomplished. Probably most important in accounting for the sudden rise in applications is the fact that minorities, and especially women—groups virtually excluded in the

  past—are now seeking legal education in large numbers.




  One of the results of this boom in interest has been a boom in the number of lawyers. Law-school enrollments have grown rapidly, and in 1974 there were nearly 30,000 young lawyers graduated,

  three times more than were graduated ten years earlier and far too many for the legal job market to absorb. The Department of Labor estimated that there were only 16,500 positions available that

  year for new attorneys.




  In consequence, the battle has grown ever more intense for admission to “name” law schools; Harvard, Yale, Michigan, Columbia, Chicago, Stanford, University of California (Boalt

  Hall), Penn, NYU, and Virginia are most often listed as the top flight. It is only the graduates of those schools, and law-review editors at some others, who continue to have job opportunities as

  extensive as those commonly available to all law-school graduates a few years ago. Harvard each year receives between 6,000 and 7,000 applications for a class of 550. At Yale and Stanford the

  disparities are even more dramatic: 3,000 applicants for only 165 spaces.




  In making their selections, admissions officers generally place the greatest weight on two factors—the student’s college grades and his score on the LSAT. The emphasis on those

  criteria is often criticized. Because of variations from college to college in academic standards, law schools tend to favor applicants from undergraduate schools whose marks have proved reliable

  in the past. At law schools like Harvard, that means a continued influx from the Ivy League colleges, with candidates from smaller and lesser-known schools at a disadvantage. The sole leveler is

  the LSAT—the only measure common to all applicants—but its accuracy is often doubted. The test is administered in a session which lasts only four hours, and many persons question the

  fairness of allowing the results of so short an exam to be so crucial. A grade below the median of 500 makes it difficult to get in at most American law schools, and each year many college students

  who have long planned on a legal career must change objectives when the LSAT results come back.




  Admissions officers, however, discount the failings of grades and test scores and point instead to their utility in speeding the selection process and also in foretelling law-school success. By

  now the average grades and test scores of those admitted to the most selective schools have hit astronomical levels. In recent years, at Harvard, Yale, Stanford, and Chicago, the entering class has

  boasted medians near a solid A average and LSAT scores of around 720, close to the ninety-eighth percentile among all those taking the test nationally.




  No matter what criteria were used, though, my guess would be that most of my HLS classmates would have arrived there or someplace similar anyway. They had been jumping hurdles all their lives,

  impressing teachers and counsellors and admissions officers, leading, succeeding, achieving. There were moments when I wished for greater diversity in the group. Nearly a third were from Ivy League

  colleges—and it was hard not to notice how many of my classmates were plainly the children of privilege and wealth, now acquiring more of the advantages they had started with. But those

  observations applied just as well to me—eastern-educated, a son of the well-to-do—and if advantages became a basis for exclusion then I might well have been the first to go. As it was,

  there were many moments during those initial days when, awed by the geniality and talents of my classmates, I felt proud, and sometimes startled, that I had been included at all.




  9/3/75 (Near midnight)




  Tried tonight to read a case for the first time. It is harder than hell.




  When I started, I thought the Legal Methods assignment would be easy. The memo from the boss was straightforward. A man named Jack Katz is “our firm’s” client. Katz, who had

  worked for years as the comptroller of a company that makes raincoats, was fired a few months ago by the president of the corporation. His name is Elliot Grueman and he is the son of the man, now

  dead, who hired Katz ages ago. Grueman and Katz differed about expansion plans for the company; when Katz carried his objections to a member of the board of directors, Grueman showed Katz the

  door.




  The memo from the boss indicates that Katz probably doesn’t have a leg to stand on. It looks like Grueman had every right to fire him, since Katz did not have an employment contract. But

  still, the boss says, read this New Hampshire case, Monge v. Beege Rubber Company, which may indicate some limitations in an employer’s right to discharge a worker.




  OK. It was nine o’clock when I started reading. The case is four pages long and at 10:35 I finally finished. It was something like stirring concrete with my eyelashes. I had no idea what

  half the words meant. I must have opened Black’s Law Dictionary twenty-five times and I still can’t understand many of the definitions. There are notations and numbers throughout

  the case whose purpose baffles me. And even now I’m not crystal-clear on what the court finally decided to do.




  Even worse, Henley asked us to try our hand at briefing the case—that is, preparing a short digest of the facts, issues, and reasoning essential to the court in making its decision.

  Briefing, I’m told, is important. All first-year students do it so they can organize the information in a case, and the various student guide books make it sound easy. But I have no idea of

  what a good brief looks like or even where to start. What in the hell are “the facts,” for instance? The case goes on for a solid page giving all the details about how this woman, Olga

  Monge, was fired primarily because she would not go out on a date with her foreman. Obviously, I’m not supposed to include all of that, but I’m not sure what to pick, how abstract

  I’m supposed to be, and whether I should include items like her hourly wage. Is a brief supposed to sound casual or formal? Does it make any difference how a brief sounds? Should I include

  the reasoning of the judge who dissented, as well? Is this why students hate the case-study method?




  Twenty minutes ago, I threw up my hands and quit. I feel overheated and a little bit nervous. I wouldn’t be quite so upset if I weren’t going to be reading cases every day and if

  understanding them weren’t so important. Cases are the law, in large part. That fact came as news to me when David explained it this summer. I had always thought that the legislature makes

  all the rules and that judges merely interpret what has been said. I’m not sure where I got that idea, either in high-school civics or, more likely, from TV.




  Anyway, that is not right. When the legislature speaks, the judge obeys. But most of the time, nobody has spoken to the point, and the judge decides the law on his own, looking to what other

  judges have done in similar circumstances. Following precedent, that’s called. Much of what lawyers do in court, apparently, is to try to convince judges that the present situation is more

  like one precedent than another.




  This system of judges making law case by case is called the “common law.” I am a little embarrassed that I did not understand what that meant when I applied to law school,

  particularly since the first page of the HLS catalog says that the law school prepares lawyers to practice “wherever the common law prevails.”




  Well, tonight the common law has prevailed over me, beaten me back. I suppose it will not be the last time, but I feel frustrated and disturbed.




  I am going to sleep.




  The Methods class the next morning made me feel more at ease. We met in a small group of twenty-five and Henley’s teaching manner was casual. He first handed out a sample

  brief of the Monge case. It resembled the brief I had done only in that both were written on paper, but I felt some comfort in knowing that I now had a model to work from. Then he slowly led

  us through the case itself, unpacking the mystery of many of the details which had so confused me the night before.




  Henley explained that there are fifty-one independent court systems in the country, those of each of the states and that of the federal government. Most of the systems, however, are constructed

  the same way, with three levels of ascending authority. On the first level are the trial courts, where a judge or a jury initially decides each dispute. Above there are the appeals courts, composed

  only of judges, where all losers by right can seek review of the trial record and reversal of the trial decision. Finally, on the highest level in both the state and the federal systems, are

  supreme courts in which selective review is made of appellate decisions. Typically, a supreme court will hear only cases of broad significance or ones in which the law on point is especially

  murky.




  Henley told us that almost every appellate and supreme-court decision made in the United States, whether in state or federal courts, is published, and he showed us the various shorthand

  citations used to indicate where each case can be found in the endless series of report volumes issued by the states and by private publishers. By the time Henley had finished those explanations,

  and had gone briefly over the Monge opinion itself, he had made things clear enough for me to feel some real pleasure in recognizing how much order had followed on what had previously seemed

  befuddling and complex.




  And yet the experience of having been so confounded the night before had a definite effect on me. The first year of law school was no longer something I’d heard tales about and was trying

  to imagine. I knew for myself now how frustrated, how sheerly incapable of doing what I was supposed to, I was liable to feel. I tried to take it with good humor but that realization also touched

  me with the first genuine wisps of fear.




  At one o’clock, the Methods group met with our BSA advisor, Peter Geocaris, to hear his suggestions on what we should expect in the next few days. Peter attempted to lay things out fairly,

  advantages and drawbacks, and in light of my experience the night before, I tried to pay some attention to his occasional warnings. Regarding classmates, for instance, he reminded us of our mutual

  talents and the amount we could learn from each other. But he also described the peer pressures which would soon develop, to perform well in class, and the race which he said would begin in each

  section to make the Law Review.




  Among our teachers, too, Peter indicated that we would find both dark spots and bright spots. The overall quality of teaching was high, Peter said, but certain individuals were more agreeable

  than others. On the more positive side seemed to be Nicky Morris.




  “He’s thirty-one and he’s easygoing,” Peter said, “and he is very, very smart.” Morris, Geocaris told us, had graduated from the Harvard Law School when he

  was twenty-three years old. He had been first in his class, president of the Law Review, and had attained the highest academic average since Felix Frankfurter was a law student. After that, he had

  been a clerk to one of the justices of the US Supreme Court for a year, then counsel to United Farm Workers, before he’d begun teaching. “Nobody has ever called him a slow

  learner,” Peter added.




  About our Torts professor, William Zechman, Peter knew almost nothing, except that he was returning to teaching after a long absence. But Peter had had a class the year before with our Criminal

  Law teacher, Bertram Mann, and he was not enthusiastic. Mann was the former United States Attorney for the Southern District of New York. He was well-informed, Peter said, yet often confusing in

  class.




  But the direst warning of all was reserved for Perini. “He’s a great teacher,” Peter told us, “but not an easy one. When I was a 1L, the first person he called on was a

  national champion debater and Perini had him on his back in forty seconds.”




  Always be prepared for that class, Geocaris advised. Know what every word in a case means; and if your study has been shoddy, don’t bother to show up: it would be a long time before you

  forgot the humiliation of being caught unready.




  The lecture on the library which we heard next was full of the same mixture of good news and bad omens. The librarian nimbly described where the important books were located and when and why we

  would want to use them—the sets of state laws, the volumes of case reports, the treatises and encyclopedias and journals, the gargantuan indices which could help you sort your way through all

  of that. If you knew what you were doing in the library, you could solve the most complex legal problems in the world. But it was plain in listening that that kind of skill would not be developed

  merely by taking the walking tours of the stacks which the librarian suggested or doing the reading on legal research. You would have to go up there and work with the stuff, fail, get frustrated,

  try again.




  I was willing to do it. I was determined to do it. By the end of the day, that had become my reaction to all of the signs of hard things ahead—a new purposefulness, hardy resolve.

  Everything I’d encountered so far—the law, my classmates, the great pace of discovery—had left me in deep thrall and I was bent on making sure that continued. I would have the

  best of it, I decided, whatever the obstacles.




  Over the weekend, I studied hard. I did not want to feel again the helpless ignorance of the other night. I outlined carefully the chapters of text assigned in both Criminal Law and Contracts,

  then I went over the two cases Perini had given us, a number of times. I did scrupulous briefs for both cases, each word weighed, every angle considered. I rehearsed what I would say if called on.

  I paged through the law dictionary until I had virtually memorized the definition of every term important in the opinions. I was going to be ready for Perini, totally prepared.




  I was too absorbed to notice that I had already been lured onto enemy ground.




  





  September and October




  LEARNING TO LOVE THE LAW




  9/8/75 (Monday)




  Just a note before I leave for school.




  Today is the start of regular classes. We will now commence “normal” law-school life. The 2Ls and 3Ls will be present and the section will begin the schedule we’ll be on for

  much of the year. This semester we’ll have Contracts, Civil Procedure, Criminal Law, and Torts. The latter two courses last only one term and they’ll be the subjects on which

  we’ll take our first exams in January. Second semester, Contracts and Civil Pro continue, Property will be added, and we’ll each be allowed to choose an elective.




  We’ve been warned that today’s classes—Criminal and Contracts—will not seem much like Legal Methods. The courses we begin now are considered the traditional stuff of law

  school, analytical matter, rather than mere how-to. Unlike Methods, these courses will be graded, and they’ll be taught by professors, not teaching fellows. The classes will be made up of the

  whole 140-person section instead of a small group. And, most ominous to me, the instruction will be by the noted “Socratic method.”




  In a way I’m looking forward to Socratic instruction. I’ve heard so much about it since I applied to law school—it will at least be interesting to see what it’s like.




  The general run of student reaction is most succinctly expressed in a comment I heard from David this summer, the day he showed me around the law school. He was kind of mimicking a tour guide,

  whining out facts and names as he took me from building to building. When we reached Langdell, he stood on the steps and lifted his hand toward the columns and the famous names of the law cut into

  the granite border beneath the roof.




  “This is Langdell Hall,” he said, “the biggest building on the law-school campus. It contains four large classrooms and on the upper floors, the Harvard Law School library, the

  largest law-school library in the world.




  “The building is named for the late Christopher Columbus Langdell, who was dean of Harvard Law School in the late nineteenth century. Dean Langdell is best known as the inventor of the

  Socratic method.”




  David lowered his hand and looked sincerely at the building.




  “May he rot in hell.” David said.




  The Socratic method is without question one of the things which makes legal education—particularly the first year, when Socraticism is most extensively

  used—distinct from what students are accustomed to elsewhere. While I was teaching, it was always assumed that there was no hope of holding a class discussion with a group larger than thirty.

  When numbers got that high, the only means of communication was lecture. But Socraticism is, in a way, an attempt to lead a discussion with the entire class of 140.




  Generally, Socratic discussion begins when a student—I’ll call him Jones—is selected without warning by the professor and questioned. Traditionally, Jones will be asked to

  “state the case,” that is, to provide an oral rendition of the information normally contained in a case brief. Once Jones has responded, the professor—as Socrates did with his

  students—will question Jones about what he has said, pressing him to make his answers clearer. If Jones says that the judge found that the contract had been breached, the professor will ask

  what specific provision of the contract had been violated and in what manner. The discussion will proceed that way, with the issues narrowing. At some point, Jones may be unable to answer. The

  professor can either select another student at random, or—more commonly—call on those who’ve raised their hands. The substitutes may continue the discussion of the case with the

  professor, or simply answer what Jones could not, the professor then resuming his interrogation of Jones.




  Professors’ classroom procedures differ so widely that this description cannot be called typical. Some professors never ask for a statement of the case, commencing discussion with a

  narrower question instead. Some interrogate students for thirty seconds—others leave them on the hot seat for the entire class. A few professors never do any more than ask questions,

  disdaining any direct statements. Most, however, use a student’s response as the starting point for a brief lecture on a given topic before returning to more questioning.




  However employed, the Socratic method is often criticized. Ralph Nader has called it “the game only one can play,” and there have been generations of students who, like David, have

  wished curses on Dean Langdell. The peer pressures which Peter Geocaris described to my Methods group during orientation often make getting called on an uncomfortable experience. You are in front

  of 140 people whom you respect, and you would like them to think well of you.




  Despite student pain and protest, most law professors, including those who are liberal—even radical—on other issues in legal education, defend the Socratic method. They feel that

  Socratic instruction offers the best means of training students to speak in the law’s unfamiliar language, and also of acquainting them with the layered, inquiring style of analysis which is

  a prominent part of thinking like a lawyer.




  For me, the primary feeling at the start was one of incredible exposure. Whatever its faults or virtues, the Socratic method depends on a tacit license to violate a subtle rule of public

  behavior. When groups are too large for any semblance of intimacy, we usually think of them as being divided by role. The speaker speaks and, in the name of order, the audience

  listens—passive, anonymous, remote. In using the Socratic method, professors are informing students that what would normally be a safe personal space is likely at any moment to be

  invaded.




  That feeling might well have made me more attentive in class, but it also left me quite agitated when I went for the first time to take my place in Criminal Law, that day last September. It was

  a little after 9 A.M., and I hunted down the rows to find my seat. At most law schools, Harvard among them, class seats are assigned in advance. The allotment is random and there is a different

  seat for each course. Every student’s seat number is recorded on a diagram of the classroom which professors normally have before them at all times. Many professors cut students’

  pictures out of the first-year students’ handbook and place them on the chart as well. Students are more easily recognized when called on, and they are also prevented from sitting in the back

  of the class, out of their assigned seats, a practice called “back-benching.”




  Seat assignment is a requirement of the Socratic method. The seating chart allows professors to select students freely throughout the classroom for questioning, rather than awaiting volunteers.

  I understood the rationale, but still I chafed. I was twenty-six years old, a grown-up, and here I was being told exactly where to place my fanny come 9:10 A.M. And beyond that remained the

  disquieting thought of getting called on, and, even worse, the paralyzing little possibility, no matter how remote, that I might be the initial victim. Ineptness could make me a legend.

  “Remember Turow? Mann called on him and he passed out cold.” I was giddy and ill at ease when I finally took my seat.




  As it happened, there was no need for great concern. Professor Mann spent the period making introductory remarks. He called on no one and I’m certain we were all grateful.




  About 9:12 A.M. he mumbled to himself, “I think we should start.” Then he looked at the ceiling and began to speak. He was a man near sixty, quite meticulous, with a large pomp of

  white hair and a still, humorless face. He wore a pin-striped suit. As he talked, he moved back and forth, somewhat stiffly, behind the podium.
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