

  




  

    [image: couverture]

  




  

    

      

         

      


    




    

      

        

          THE EUROPEAN




          CONVENTION




          ON HUMAN RIGHTS


        


      




       




      

         

      


    




    

      

        PRINCIPLES AND LAW


      




       




      

         

      


    




    

      

        

          Carla M. Buckley




          Krešimir Kamber




          Pamela McCormick


        


      




       




      

         

      


    




    

      

        Council of Europe


      


    


  




  

    




    Contents




      



    Click here to see the whole table of contents, or go on the « Table of contents » option of your eReader.


  




  

    



    Foreword




    I am very pleased to be able to provide a foreword to the Council of Europe’s The European Convention on Human Rights - Principles and Law. Written by a practising academic with two lawyers from the Court’s Registry, this edition provides a comprehensive, up-to-date and analytical survey of the case law and practice of the European Court of Human Rights.




    As I have had the opportunity of reiterating in a number of my extra-judicial addresses, we are living in a time of political polarisation accompanied by challenges to the rule of law. The very relevance of human rights is increasingly being called into question. In response there is a need for serious human rights education and training, which can be seen as part of an effective human rights communication strategy.




    Enhancing knowledge of the European Convention on Human Rights and the European Court’s case law is essential to improving understanding and application at the national level. Indeed, the Council of Europe member states have committed themselves to more effective national implementation of Convention standards. Domestic judges, prosecutors, legal professionals and students are on the frontline of relying on, arguing and applying our Convention standards. It becomes self-evident that they all need up-to-date, accurate and engaging training materials on the Convention principles and the Court’s case law. This publication provides such material and therefore plays a key role in ensuring that subsidiarity is more than just a concept on paper.




    What I particularly appreciate about this work is that in addition to the very detailed chapters on each Article of the Convention, the book begins with a concise overview of the most important principles which assist in understanding how the Convention is interpreted, such as the living instrument doctrine, proportionality and the margin of appreciation. Moreover, each chapter is followed by a section on contemporary and future issues and also provides a guide to further reading which signposts additional research paths.




    It is my firm belief that the future of the Convention system depends on its relationship with domestic jurisdictions and consequently The European Convention on Human Rights -Principles and Law will play a role in bridging the knowledge gap.




    Robert Spano




    Former President of the European Court of Human Rights




    (May 2020 - Sept. 2022)


  




  

    



    Preface




    This book considers the European Convention on Human Rights through the work of the bodies that have interpreted and applied its provisions, namely the European Court of Human Rights today and the Commission and Court until 1998. The central role of the Convention in realising “the principles of the rule of law and the enjoyment of human rights and freedoms within European states” (Article 3 of the Statute of the Council of Europe, 1949) was consolidated in 1994 when becoming a party to the Convention was then made a condition of membership of the Council of Europe (Parliamentary Assembly Resolution 1031 (1994), paragraph 9). Since that time the work of the Court has experienced a dramatic increase in the quantity of applications. For example, in 1998 and 2006 the number of completed applications allocated for decision by the Court rose from 6 000 to 39 350 respectively ( “ECHR – Analysis of statistics 2006”,1 page 6).




    The exponential growth in the number of applications brought under the Convention may appear to be the result of the expansion of the Council of Europe since 1990, with new states joining on the dissolution of the former Yugoslavia and the former Soviet Union. But on closer examination it is evident that the increase in applications reflects the failure of several states in different parts of Europe to implement the Convention in their legal systems. The fact that for many years over half the applications have involved complaints that have been dealt with by the Court in previous cases (known as “repetitive cases”) is indicative of a pattern of breach of Convention obligations. The response of the Court to high case numbers and non-compliance with Convention standards has been to embark on a process of reform, as outlined in the Interlaken, Izmir, Brighton, Brussels and Copenhagen Declarations. Most notably, the Court has taken steps within that process to emphasise the principle of subsidiarity, that is, the primary obligation of states to themselves protect the Convention rights and freedoms which they undertook to secure on becoming parties to the Convention.




    It is against this background that the book seeks to provide an account of the content of the substantive rights and freedoms guaranteed by the European Convention on Human Rights and its protocols by considering those provisions as currently interpreted and applied by the European Court of Human Rights. Given the large and ever-expanding body of case law generated by the Court, the book’s objective is to distil the key legal principles relevant to each right and to address current developments in the jurisprudence. The importance of the Convention at the national level means that the book is most obviously relevant to European university students, government officials and legal practitioners. And it is intended as a companion volume to the 2019 Council of Europe publication by Linos-Alexandre Sicilianos and Maria-Andriani Kostopoulou, The Individual Application Under the European Convention on Human Rights: Procedural Guide, on the execution of the Court’s judgments and the procedure for Council of Europe member states and individuals wanting to bring applications under the Convention.




    The Convention’s relevance is, however, not confined to Europe. Several Commonwealth countries have modelled their Bills of Rights on the Convention, and in the United States there are similarities in the structure and supervision of the European Convention on Human Rights and the United States Bill of Rights and its review by the United States Supreme Court. More recently, jurisprudential cross-fertilisation and trans-judicial “dialogue” between human rights courts, bodies and systems has meant that the study of the European Convention on Human Rights has an indispensable place in international human rights law courses, regardless of their location.




    The book considers cases to 1 June 2021. Where possible, some later case developments have been noted during the proofing stage.




    We would like to thank Council of Europe Publishing, especially Evelyne Porri for her editorial assistance and Véronique Riff for her patience and invaluable guidance throughout the publication process.




    Carla M. Buckley




    Krešimir Kamber




    Pamela McCormick




    

      TERMINOLOGY, REFERENCES AND ABBREVIATIONS




      This book uses the terms “Convention”, “Commission” and “Court” to refer to the European Convention on Human Rights, the former European Commission of Human Rights and the European Court of Human Rights respectively.




      Cases are referred to by party names and the year in which the case was delivered.




      “Comm. Rep.” refers to an official report of the European Commission of Human Rights.




      The abbreviation “GC” refers to Grand Chamber; “PC” refers to Plenary Chamber.




      The text of cases can be found on HUDOC, the Court’s case law website: http://hudoc.echr.coe.int.


    




    

      




      

        1 “European Court of Human Rights – Analysis of statistics 2006”, available at: www.echr.coe.int/Documents/Stats_analysis_2006_ENG.pdf, accessed 20 April 2022.


      


    


  




  

    



    
Chapter 1 Introduction to the European Convention on Human Rights





    

      I. BACKGROUND




      The European Convention on Human Rights ( “the Convention”)1 was drafted in the Council of Europe, an international organisation that was formed after the Second World War as the first post-war attempt to unify Europe. The reason for the Convention was partly to elaborate upon the obligations of Council of Europe membership, which include acceptance of the principles of the rule of law and human rights.2 More generally, the Convention was a response to current and past events in Europe. It stemmed from the wish to provide a bulwark against communism, which had spread from the Soviet Union into European states behind the Iron Curtain after the Second World War. The Convention provided a symbolic statement of the principles for which western European states stood. It was also a reaction to the gross human rights violations that Europe had witnessed during the Second World War. It was believed that, should they occur again, the Convention would bring them to the attention of other European states in time for action to be taken to suppress them.




      The Convention entered into force in 1953 and has been ratified by all 46 member states of the Council of Europe.3 The number of parties to the Convention increased greatly following the fall of the Berlin Wall in 1989 and the disintegration of the Socialist Federal Republic of Yugoslavia in the early 1990s. This development, while in many ways welcome, introduced new problems of interpretation and application of the Convention for the European Court of Human Rights ( “the Court”) and greatly increased its workload.




      

    




    

      II. THE SUBSTANTIVE GUARANTEE




      The Convention protects predominantly civil and political rights. This was a matter of priorities and tactics. While it was not disputed that economic, social and cultural rights required protection too, the immediate need was for a short, non-controversial text which governments could accept at once, while the tide for human rights was strong. Given the values dominant within western Europe, this meant limiting the Convention for the most part to the civil and political rights that were essential for a democratic way of life; economic, social and cultural rights were too problematic and were left for separate and later treatment.4


    




    

      III. THE INTERPRETATION OF THE CONVENTION




      

        1. The general approach




        As a treaty, the Convention must be interpreted according to the international law rules on the interpretation of treaties.5 The basic rule is that a treaty “shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”.6


      




      

        2. Emphasis upon the object and purpose of the Convention




        Considerable emphasis has been placed by the European Court on a teleological interpretation of the Convention, that is, one that seeks to realise its “object and purpose”. This has been identified in general terms as “the protection of individual human rights”7 and the maintenance and promotion of “the ideals and values of a democratic society”.8 As to the latter, it has been recognised that “democracy” supposes “pluralism, tolerance and broadmindedness”.9 The primary importance of the “object and purpose” of the Convention was strikingly illustrated in Golder v. the United Kingdom. There the Court read the right of access to a court into the fair trial guarantee in Article 6. It did so in the absence of clear wording in the text to the contrary, mainly by reference to guidance as to the “object and purpose” of the Convention to be found in its Preamble.10




        The emphasis placed by the Court on the Convention’s object and purpose is also evident in its occasional statements that the Convention is “a constitutional instrument of European public order”.11 These signify that in the interpretation and application of the Convention the overriding consideration is not that the Convention creates “reciprocal engagements between contracting states”, but that it imposes “objective obligations” upon them for the protection of human rights in Europe,12 with the Convention evolving, in one view, as Europe’s constitutional bill of rights.


      




      

        3. Dynamic interpretation




        The Convention has been given a dynamic interpretation.13 In Tyrer v. the United Kingdom,14 the Court stated that the Convention is “a living instrument which… must be interpreted in the light of present-day conditions”. Accordingly, in that case the Court could not “but be influenced by the developments and commonly accepted standards in the penal policy of the member states of the Council of Europe” when considering whether judicial corporal punishment was consistent with Article 3. What was determinative were the standards currently accepted in European society, not those prevalent when the Convention was adopted. In terms of the intentions of the drafting states, the emphasis is therefore upon their general rather than their particular intentions in 1950. However, the Convention may not be interpreted in response to “present-day conditions” so as to add a right that it was not intended to include when the Convention was drafted. For this reason, Article 12, which guarantees the right to marry, could not be interpreted as including a right to divorce even though such a right is now generally recognised in Europe.15


      




      

        4. The role of consensus




        When deciding a case by reference to the dynamic character of the Convention, the Court must make a judgment as to the point at which a change in the policy of the law has achieved sufficiently wide acceptance in European states to affect the meaning of the Convention. In the course of doing so, the Court has generally been cautious, preferring to follow state practice rather than to precipitate or support change. With this in mind, the Court commonly seeks to find a consensus in the law and practice of Convention parties favouring a new approach. A state that finds itself entirely on its own because of a new direction that other states have taken is particularly at risk of an adverse judgment.16 But the Court does not wait until the respondent state is alone. In Marckx v. Belgium17 the Court relied upon a new approach to the status of children born out of wedlock that had been adopted in the law of the “great majority” of Council of Europe states, but not in all. The existence of a consensus will not always be conclusive. In A, B and C v. Ireland,18 the Court held that although there was a “substantial majority” among states parties permitting abortion on wider grounds than those in Ireland, this was not decisive in view of the ruling in Vo v. France (2004) that the beginning of life for the purposes of Article 2 was undetermined and the “profound moral values of the Irish people”.




        The Court looks for a consensus not only when applying its dynamic approach to the interpretation of the Convention; it may also do so when identifying existing, as well as new, standards. Thus, the easy incorporation into Article 1 of Protocol No. 1 of a compensation requirement for the taking of the property of nationals followed from its uniform and long-established presence in the “legal systems of the contracting states”.19




        In its more recent jurisprudence, the Court has increasingly looked beyond the national law and practice of states parties to the Convention when seeking a consensus. A striking example of this wider approach is Christine Goodwin v. the United Kingdom.20 In that case, while recognising that there remained no “common European approach” fully recognising the new sexual identity of post-operative transsexuals, the Court was persuaded to overturn its earlier negative rulings by “clear and uncontested evidence of a continuing international trend”, both in Europe and elsewhere, in this direction. It referred to national standards around the world as well as in Europe and did not require that a “great majority” of European states follow the new approach.


      




      

        5. The principle of proportionality




        The principle of proportionality is a recurring theme in the interpretation of the Convention. Reliance on the principle is most evident in areas in which the Convention expressly allows restrictions upon a right. Thus, under the second paragraphs of Articles 8 to 11, a state may restrict the protected right to the extent that this is “necessary in a democratic society” for certain listed purposes. This formula has been interpreted as meaning that the restriction must be “proportionate to the legitimate aim pursued”.21 Similarly, proportionality has been invoked when setting the limits to an implied restriction that has been read into a Convention guarantee22 and in determining whether a positive obligation has been satisfied.23 The principle is also applied in Article 14, so that for its prohibition of discrimination to be infringed there must be “no reasonable relationship of proportionality between the means employed and the aim sought to be pursued”.24 Finally, the principle is relied upon when deciding whether a derogation in a claimed public emergency is justified under Article 15.25




        When deciding on the proportionality of a “general measure” enacted by a legislature, the Court has considered the quality of the parliamentary review in the respondent state of the necessity of the measure. In Animal Defenders International v. the United Kingdom,26 when assessing whether legislation that prohibited political broadcasting during an election was a proportionate restriction upon freedom of expression, the Grand Chamber gave “considerable weight” to the “exceptional examination by parliamentary bodies of the cultural, political and legal aspects of the prohibition”. Similarly, but in a negative way, the fact that there was “no evidence that Parliament has ever sought to weigh the competing interests or to assess the proportionality of a blanket ban on the right of a convicted prisoner to vote” counted against the respondent state in Hirst v. the United Kingdom (No. 2).27 However, by no means all judges of the Court favour this approach. Thus, in the Animal Defenders case, in their Joint Dissenting Opinion Judges Ziemele, Sajó, Kalaydjieva, Vučinić and De Gaetano stated that the “fact that a general measure was enacted in a fair and careful manner by Parliament does not alter the duty incumbent upon the Court to apply the established [human rights] standards.”




        Another element of the proportionality requirement may be that a limitation upon a right is the “least restrictive means” of achieving the relevant public interest. This approach has been adopted by the Court in some cases. For example, in the Article 10 case of Mouvement raëlien suisse v. Switzerland,28 the Court stated that “the authorities are required, when they decide to restrict fundamental rights to choose the means that cause the least possible prejudice to the rights in question”. In other cases, however, the Court has not insisted upon this.29


      




      

        6. A fair balance




        In Soering v. the United Kingdom,30 the Court stated that “inherent in the whole of the Convention is a search for a fair balance between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights”. The determination of a fair balance may be called upon in cases of conflict of Convention rights, for example in cases of conflicts between freedom of expression and the right to respect for private life or to freedom of religion.31 The determination of a fair balance is also a feature of disputes about the right to respect for family life,32 especially disputes between parents and children or between each parent about their children. In such cases, the initial assessment by the state of how that balance should be struck will carry great weight.


      




      

        7. The margin of appreciation doctrine




        A doctrine that plays a crucial role in the interpretation of the Convention is that of the margin of appreciation. In general terms, it means that the state is allowed a certain measure of discretion, subject to European supervision, when it takes legislative, administrative or judicial action bearing upon a Convention right. The doctrine was first formulated by the Court in Handyside v. the United Kingdom.33 In that case, the Court had to consider whether a conviction for possessing an obscene article could be justified under Article 10 (2) as a limitation upon freedom of expression that was necessary for the “protection of morals”. The Court stated:




        

          By reason of their direct and continuous contact with the vital forces of their countries, state authorities are in principle in a better position than the international judge to give an opinion on the… “necessity” of a “restriction” or “penalty”… it is for the national authorities to make the initial assessment of the reality of the pressing social need implied by the notion of “necessity” in this context. Consequently, Article 10 (2) leaves to the Contracting States a margin of appreciation. This margin is given both to the domestic legislator ( “prescribed by law”) and to the bodies, judicial amongst others, that are called upon to interpret and apply the laws in force. Nevertheless, Article 10 (2) does not give the Contracting States an unlimited power of appreciation… The domestic margin of appreciation thus goes hand in hand with a European supervision.


        




        The doctrine has since been applied in the above sense to other Convention articles. In addition to Article 10, it has been relied upon when determining whether an interference with other rights in the Articles 8–11 group of rights is justifiable on any of the grounds permitted by paragraph 2 of the Article concerned. The doctrine is also used when deciding whether a state’s interference with other Convention rights is justified – for example, the right to property34 or the guarantee of non-discrimination.35 The Court relies upon it too when assessing whether a state has done enough to comply with any positive obligations it has.36 A margin of appreciation is also allowed in the application of other guarantees where an element of judgment by the national authorities is involved, as in certain parts of Articles 537 and 6.38 It has been instrumental too in the application of Article 15 to public emergencies.39




        As will be apparent, these articles largely coincide with those to which the principle of proportionality apply, the point being that in assessing the proportionality of the state’s acts, the margin of appreciation doctrine is the vehicle relied upon to give a certain degree of deference to the judgment of national authorities when they weigh competing public and individual interests in view of their local knowledge and the principle of subsidiarity.




        The margin of appreciation doctrine is applied differentially, with the degree of discretion allowed to the state varying according to the context. A state is allowed considerable discretion in cases of public emergency arising under Article 15,40 in some national security cases,41 in cases involving the move from communist to free market economies42 and in the protection of public morals.43 Similarly, the margin of appreciation available to the legislature in implementing social and economic policies generally should be “a wide one”.44 It will be wide too when “there is no consensus within the member states of the Council of Europe, either as to the relative importance of the interest at stake or as to the best means of protecting it, particularly where the case raises sensitive moral or ethical issues”.45 A wide margin also usually applies “if the state is required to strike a balance between competing interests or Convention rights”.46 At the other extreme, the margin of appreciation is limited where “a particularly important facet of an individual’s identity or existence is at stake”47 and is reduced almost to vanishing point in certain areas, as where the justification for a restriction is the protection of the authority of the judiciary.48




        The margin of appreciation doctrine is a controversial one. When it is applied widely, so as to appear in some cases to tolerate questionable national practices or decisions,49 it may be argued that the Court has abdicated its responsibilities. However, in its absence Strasbourg might well be seen as imposing solutions from outside without paying proper regard to the knowledge of local decision makers. Underlying the doctrine is the understanding that the legislative, executive and judicial organs of a state party to the Convention basically operate in conformity with human rights and that their assessment and presentation of the national situation in cases that go to Strasbourg can be relied upon. The margin of appreciation doctrine has been given renewed emphasis by inclusion in the Preamble to the Convention by Protocol No. 15.50




        

      




      

        8. The principle of subsidiarity




        This principle reflects the subsidiary role of the Convention in protecting human rights. It has long been present in the Court’s jurisprudence and, like the margin of appreciation, has been inserted in its Preamble by Protocol No. 15.51 In accordance with the principle, the scheme of the Convention is that “the primary responsibility for implementing and enforcing the guaranteed rights and freedoms is laid on the national authorities. The machinery of complaint to the Court is thus subsidiary to national systems safeguarding human rights. This subsidiary character is articulated in Articles 13 and35 (1) of the Convention”.52


      




      

        9. The fourth-instance doctrine




        The Court is not a court of appeal, i.e. a fourth instance ( “quatrième instance”), from the decisions of national courts applying national law. In the words of the Court, “it is not its function to deal with errors of fact or law allegedly committed by a national court unless and insofar as they may have infringed rights and freedoms protected by the Convention”.53 However, where the Court is called upon to determine the facts of a case in order to apply a Convention guarantee (for example, whether there was inhuman treatment contrary to Article 3), it is not legally bound by the finding of facts by the courts at the national level and, exceptionally, may disagree.54 Where an application alleges that national law violates the Convention, the Court will not in principle question the interpretation of that law by the national courts.55 However, it may do so where the interpretation by the national court is “arbitrary or manifestly unreasonable”,56 or where it is a part of a Convention requirement that national law be complied with (for example, that an arrest is “lawful”: Article 5 (1)).57 Even so, it is very exceptional for the Court to disagree with any decision by a national court on its interpretation and application of its own national law.


      




      

        10. Effective interpretation




        An important consideration which lies at the heart of the Court’s interpretation of the Convention, and which is key to realising its “object and purpose”, is the need to ensure the effective protection of the rights guaranteed. In Artico v. Italy,58 the Court stated that “the Convention is intended to guarantee not rights that are theoretical or illusory but rights that are practical and effective”. There the Court found a breach of the right to legal aid in Article 6 (3) (c) because the legal aid lawyer appointed by the state proved totally ineffective.




        

      




      

        11. Limits resulting from the clear meaning of the text




        Although the Court relies heavily upon the “object and purpose” of the Convention, it has occasionally found its freedom to do so is limited by the clear meaning of the text. Thus, it has held that Article 5 (3) does not apply to appeal proceedings because of the clear wording of Article 5 (1) (a).59 Exceptionally, in Pretto and Others v. Italy,60 the Court went against the wording of the Convention text in order to achieve a restrictive result. There it held that the unqualified requirement in Article 6 (1) that judgments be “pronounced publicly” (rendu publiquement) does not apply to a Court of Cassation. The Court considered that it must have been the intention of the drafting states to respect the “long-standing tradition” in many Council of Europe states to this effect.




        In a remarkable development, the Court has held that the text of the Convention may be amended by state practice. In Soering v. the United Kingdom,61 faced with wording in Article 2 which expressly permitted capital punishment, the Court stated that “subsequent practice in national penal policy, in the form of a generalised abolition of capital punishment, could be taken as establishing the agreement of the contracting states to abrogate the exception provided for under Article 2 (1)”. Later, in the Al-Saadoon case, the Court concluded that subsequent practice had reached this point: the numbers of ratifications of Protocol No. 13 prohibiting capital punishment completely and other state practice were “strongly indicative that Article 2 has been amended so as to prohibit the death penalty in all circumstances”.62


      




      

        12. The autonomous meaning of law and other Convention terms




        

          a. Generally




          Terms that might be considered as referring back to the meaning that they have in the national law of the state concerned have not been so interpreted. Instead, they have been given an autonomous Convention meaning. They include terms such as “criminal charge”, “civil rights and obligations”, “tribunal” and “witness” in Article 6.


        




        

          b. Meaning of law




          The terms “in accordance with the law” or “prescribed by law” appear in Articles 8–11 as part of the requirements justifying limitations upon the rights concerned. The words “law” and “lawful” are found elsewhere in the Convention. The Court has said that the notion of “law” is autonomous.63 It both requires that there be a national law basis for what is done and is imbued with a Convention idea of the essential qualities of law. Domestic legality is a necessary condition but is not sufficient.




          In The Sunday Times v. the United Kingdom (No. 1), the Court added two further criteria for a rule to be a “law”: accessibility and foreseeability. These further criteria emphasise the quality of the law. Accessibility requires that the texts be available to an applicant, although it is accepted that understanding of the texts may require access to appropriate advice.64 As to foreseeability, the law must be of “sufficient precision”.65 Wholly general, unfettered discretion will not satisfy the Convention.66 The test, the Court said in Silver and Others v. the United Kingdom,67 is that where a law conferred a discretion it must also indicate with sufficient clarity the limits of that discretion. Other factors may serve to relax the degree of precision required of a national law. In Müller and Others v. Switzerland,68 the Court acknowledged that obscenity laws could not be framed with “absolute precision”, not least because of the need to keep the law in accord with the prevailing views of society. Moreover, the meaning of widely drawn legal texts and rules of common law may be worked out and developed by courts without affecting their quality as “law”.69


        


      




      

        13. Recourse to the travaux préparatoires




        Recourse may be had to the travaux préparatoires, or preparatory work, of the Convention to confirm its meaning or where the application of the basic rule of treaty interpretation in Article 31 (1) of the Vienna Convention on the Law of Treaties leaves its meaning “ambiguous or obscure” or “leads to a result which is manifestly absurd or unreasonable”.70 In practice, the Court has only made occasional use of the travaux préparatoires.71 This is partly because the travaux préparatoires are not always helpful and partly because of the emphasis upon a dynamic and generally teleological interpretation of the Convention that focuses, where relevant, upon current European standards rather than the particular intentions of the drafting states.


      




      

        14. The interpretative role of the Court




        The interpretation of the Convention is the role of the Court. The common law distinction between ratio decidendi and obiter dicta is not found in the practice of the Court. Any statement by way of interpretation of the Convention by the Court, and formerly the European Commission of Human Rights, is significant, although inevitably the level of generality at which it is expressed or its centrality to the decision on the material facts of the case will affect the weight and influence of any pronouncement.




        The rules concerning precedent operate in the context of a Court that sits in Chambers of equal standing and a Grand Chamber to which cases may be relinquished by the Chamber for an initial decision on the merits or to which a case that has been decided initially by a Court Chamber may be referred for a rehearing.72 A Grand Chamber ruling is more authoritative than one by a Court Chamber. The Grand Chamber has a role in achieving consistency in interpretation of the Convention.




        There is no doctrine of binding precedent in the sense that the Court is bound by its previous interpretations of the Convention (or those of the former Commission). In Cossey v. the United Kingdom,73 the Plenary Court (replaced by the Grand Chamber in 1998) stated that it “is not bound by its previous judgments” but that “it usually follows and applies its own precedents, such a course being in the interests of legal certainty and the orderly development of the Convention case-law”. However, the Court continued, it is free to depart from an earlier judgment if there are “cogent reasons” for doing so, which might include the need to “ensure that the interpretation of the Convention reflects societal changes and remains in line with present day conditions”. Thus, in Christine Goodwin v. the United Kingdom,74 the Grand Chamber reversed the ruling of the Plenary Court in the Cossey case on the legal status of post-operative transsexuals in the light of changing trends. In the Christine Goodwin case the Grand Chamber stated that “it is in the interests of legal certainty, foreseeability and equality before the law that it should not depart, without good reason, from precedents laid down in previous cases”. The Court’s “cogent” or “good reason” approach applies to Grand Chamber reversals of its own or Plenary Court decisions; clearly it is generally free to reverse Chamber decisions.75 The Court may, without expressly overruling a case, limit its reach by a later judgment on different facts; it sometimes does so impliedly by a different formulation of a rule.76




        As to the relationship between Chamber decisions, for reasons of consistency of interpretation, a Chamber should follow earlier Chamber rulings unless there are “cogent reasons” not to do so. All Chambers are expected to follow Grand Chamber judgments.


      


    




    

      IV. NEGATIVE AND POSITIVE OBLIGATIONS




      Article 1 of the Convention requires the contracting parties to “secure” the rights and freedoms included in it. Together with the text of later articles dealing with particular rights, this wording in Article 1 has been interpreted as imposing both negative and positive obligations upon states. A negative obligation is one by which a state is required not to act, for example, by not torturing individuals. Such obligations are typical of those that apply to civil and political rights.




      A positive obligation is one whereby a state must take action to secure human rights. Such obligations are seldom absolute. What is required will vary from right to right and the resources required to satisfy it. States have a “margin of appreciation” in this regard. While the Court has interpreted some positive obligations strictly, notably some of the state’s obligations under Article 6, more generally they have required only that the state take reasonable and appropriate measures to safeguard the individual’s right.77




      A number of positive obligations are present in, or necessarily follow from, the text of the Convention. There are, for example, obligations to protect the right to life by law (Article 2 (1)); to provide prison conditions that are not “inhuman” (Article 3); and to provide legal aid in criminal cases (Article 6). Other positive obligations have been read into the Convention. This process began with Marckx v. Belgium.78 In that case, a positive obligation had been infringed, inter alia, because Belgian family law did not recognise a child born out of wedlock as a member of the mother’s family, thus not allowing the mother and child “to lead a normal family life”. Other positive obligations of great importance that have been read into the Convention by the Court are the obligations to investigate suspicious deaths (Article 2) and allegations of torture (Article 3).




      The Court has established that there are positive obligations to protect a person’s rights from the conduct of other private persons. The first clear indication of this came in X and Y v. the Netherlands,79 where a state was held liable because its criminal law did not provide a means by which a sexual assault upon a mentally handicapped young woman could be the subject of a criminal prosecution. The Court has also found positive obligations to protect individuals against other private persons in many other contexts, including cases of domestic violence, interference with freedom of assembly and invasion of privacy.


    




    

      V. RESERVATIONS




      Article 57 of the Convention allows a party on signature or ratification to make a reservation to the Convention.80 Reservations have been invoked successfully in several cases to prevent a claim being considered,81 although some reservations have been held to be invalid. Article 57 requires that a reservation, which must be interpreted restrictively,82 is not of a general character. In Belilos v. Switzerland, the reservation to Article 6 was held to be invalid as being of a “general character” with the result that Switzerland remained bound by the Convention without the shield of the reservation. In holding that this was the case, the Court noted that it was “beyond doubt that Switzerland is, and regards itself as, bound by the Convention irrespective of the validity of the declaration”.83




      

    




    

      VI. THE “JURISDICTION” OF THE COURT




      Article 1 of the Convention reads:




      

        The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention.


      




      Article 1 confines the obligation placed on states parties to the Convention to secure Convention rights and freedoms to those persons “within their jurisdiction”. The question therefore arises: what does “jurisdiction” mean for the purposes of Article 1? The case law is not entirely settled,84 however, to date the Court has consistently held that “jurisdiction” under Article 1 “is primarily territorial”, that is, the general rule is that state responsibility under Article 1 is limited to those persons within each state’s geographical area. Thus, the Court has rejected the “cause and effect notion of jurisdiction”, that is, jurisdiction on the basis of “the mere fact that decisions taken at a national level had an impact on the situation of persons resident abroad”.85 However, the Court has recognised that in “exceptional circumstances” jurisdiction for the purpose of Article 1 may extend to acts or omissions by states “performed, or producing effects, outside their territories”. There are two broad circumstances in which the Court has recognised this extraterritorial jurisdiction and each is said to be “closely linked to the notion of ‘control’”.86 First, where “effective control” is exercised by the state over an area (known as the “spatial concept” of jurisdiction). The Court has explained that this type of jurisdiction arises




      

        138. ... when, as a consequence of lawful or unlawful military action, a Contracting State exercises effective control of an area outside that national territory. The obligation to secure, in such an area, the rights and freedoms set out in the Convention, derives from the fact of such control, whether it be exercised directly, through the State’s own armed forces, or through a subordinate local administration… The controlling State has the responsibility under Article 1 to secure, within the area under its control, the entire range of substantive rights set out in the Convention and those additional Protocols which it has ratified. It will be liable for violations of those rights.




        139. It is question of fact whether a Contracting State exercises effective control over an area outside its own territory. In determining whether effective control exists, the Court will primarily have reference to the strength of the State’s military presence in the area… Other indicators may also be relevant, such as the extent to which its military, economic and political support for the local subordinate administration provides it with influence and control over the region.87


      




      In Georgia v. Russia (II)88 the Grand Chamber ruled that this exception will not apply in the case of military operations carried out during an international armed conflict in which the relevant enemy states are “seeking to establish control over an area in the context of chaos”.




      The second type of exceptional circumstance in which jurisdiction will exist for a state’s action taken outside its territory is where there is an exercise of “state agent authority and control” over an individual (known as the “personal concept” of jurisdiction).89 The Court has identified a number of instances engaging the personal concept of jurisdiction:




      

        

          	“The acts of diplomatic and consular agents, who are present on foreign territory in accordance with provisions of international law, may amount to an exercise of jurisdiction when these agents exert authority and control over others”.90





          	“When, through the consent, invitation or acquiescence of the Government of that territory, it exercises all or some of the public powers normally to be exercised by that Government… Thus, where, in accordance with custom, treaty or other agreement, authorities of the Contracting State carry out executive or judicial functions on the territory of another State, the Contracting State may be responsible for breaches of the Convention thereby incurred, as long as the acts in question are attributable to it rather than to the territorial State”.91





          	“In certain circumstances, the use of force by a State’s agents operating outside its territory may bring the individual thereby brought under the control of the State’s authorities into the State’s Article 1 jurisdiction. This principle has been applied where an individual is taken into the custody of State agents abroad.”92 It also includes instances where the state has exercised “control over individuals on account of incursions and targeting of specific persons by members of the armed forces/police”.93 However, the Court has explained that the firing in “those cases concerned isolated and specific acts involving an element of proximity”94 being on or close to the state’s border with another state and differs from bombing and shelling by a state’s armed forces in the “active phase of hostilities” in an international armed conflict where the state seeks to establish control over areas of another state.95



        


      




      When a state exercises jurisdiction through control and authority over an individual, Article 1 requires that the state secure to that individual the Convention rights and freedoms “that are relevant to the situation of that individual. In this sense, therefore, the Convention can be ‘divided and tailored’”.96




      In addition, a jurisdictional link between a state and the relatives of a person who has died outside the state’s territory may be established for the purpose of Article 1 in relation to the procedural obligation to investigate deaths under Article 2 of the Convention where the state has (1) instituted proceedings in accordance with its domestic law (for example, under provisions on universal jurisdiction or on the basis of the active or passive personality principle) in respect of the death or, if not, (2) there are “special features” in the case which will justify a departure from the general principle (that the procedural obligation under Article 2 will only be triggered for the state under whose jurisdiction the deceased was to be found at the time of death).97 What constitutes “special features” for the purposes of establishing extraterritorial jurisdiction in a complaint of a violation of the obligation to investigate under Article 2 “will necessarily depend on the particular circumstances of each case and may vary considerably from one case to the other”.98




      Overall, whether or not a person falls within the “jurisdiction” of a state for the purposes Article 1 when the relevant act occurs outside its territorial borders remains to be decided on a case-by-case basis guided by certain overarching principles.
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Chapter 2 The right to life and abolition of the death penalty





    

      Article 2 of the Convention and Protocols No. 6 and No. 13




      

        Article 2




        

          

            	Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.





            	Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary:



          


        




        

          

            	in defence of any person from unlawful violence;





            	in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;





            	in action lawfully taken for the purpose of quelling a riot or insurrection.



          


        


      




      

        Article 1, Protocol No. 6




        The death penalty shall be abolished. No one shall be condemned to such penalty or executed.


      




      

        Article 2, Protocol No. 6




        A State may make provision in its law for the death penalty in respect of acts committed in time of war or of imminent threat of war; such penalty shall be applied only in the instances laid down in the law and in accordance with its provisions. The State shall communicate to the Secretary General of the Council of Europe the relevant provisions of that law.


      




      

        Article 1, Protocol No. 13




        The death penalty shall be abolished. No one shall be condemned to such penalty or executed.




        

      


    




    

      I. INTRODUCTION




      Article 2 is “one of the most fundamental provisions of the Convention” and “enshrines one of the basic values of the democratic societies making up the Council of Europe”.1 The importance of the right to life is recognised by the fact that it cannot be derogated from in time of war or other public emergency.2 Further, although Article 2 permits the deprivation of life in certain circumstances, the fundamental nature of the right means that these provisions must be “strictly construed”.3




      The right to life imposes negative and positive obligations on states: the negative obligation requires states not to take life, the positive requires that states act to protect life. The positive obligation is discussed below in section II.2.


    




    

      II. THE OBLIGATION TO PROTECT THE RIGHT TO LIFE




      Article 2 (1) states that “everyone’s right to life shall be protected by law”. The Court has held that this provision establishes an obligation for states to take “appropriate steps to safeguard the lives of those within their jurisdiction”.4 This positive obligation to safeguard life imposes “a primary duty on the state to put in place a legislative and administrative framework designed to provide effective deterrence against threats to the right to life”.5 The obligation must be interpreted and applied so as to “make its safeguards practical and effective”.6 For example, it may not be enough for there to be a framework of law in the form of criminal laws, police, prosecution services and courts aimed at protecting life in a state; the implementation of the criminal justice system must itself be effective to ensure the law is enforced.7 The obligation to protect life applies “in the context of any activity, whether public or not, in which the right to life may be at stake”.8




      

        1. Administrative and legal frameworks




        

          a. Laws prohibiting the taking of life




          Article 2 requires that criminal and/or civil laws deterring the commission of life-threatening acts be enacted. The degree of culpability (murder, manslaughter, unintentional homicide, negligence etc) and the sentence and/or remedy may vary according to the circumstances9 and must extend to the acts of private persons as well as to those of state agents.10


        




        

          b. Law enforcement




          Many cases concerning law-enforcement operations under Article 2 have involved the use of firearms. For this reason the positive obligation under Article 2 (1) to put in place an “adequate legislative and administrative framework should define the limited circumstances in which law-enforcement officials may use force and firearms in the light of international standards” that give them “clear guidelines and criteria governing the use of force in peacetime”.11 In Makaratzis v. Greece12 the Court considered that it was the “obsolete and incomplete” law regulating the use of firearms by state agents which led to the “chaotic way in which firearms were actually used”, nearly killing the applicant. The Court in particular emphasised the importance of training for state agents to assess whether or not there is an absolute necessity to use firearms on the basis of the law and to understand the pre-eminence of respect for human life.13


        




        

          c. Euthanasia and withholding medical therapeutic assistance




          The positive obligation under Article 2 requires states to “make regulations compelling hospitals, whether public or private, to adopt appropriate measures for the protection of patients’ lives”.14 Article 2 requires that euthanasia without the consent of the individual concerned (involuntary euthanasia) be a crime, even where the individual has a painful or incurable illness, whether physical or mental.15 The position with respect to assisted suicide is unclear.16 The majority of European states make it a criminal offence to assist a suicide, with a few permitting it subject to measures aimed at safeguarding against abuse.17 Article 2 has not been interpreted to require that suicide itself be made a crime.




          Regarding the withdrawal of life-sustaining treatment, the Court will ask whether there exists in domestic law and practice a regulatory framework compatible with the requirements of Article 2; whether account is taken of patients’ previously expressed wishes and those of the persons close to him, as well as the opinions of other medical personnel; and whether there is the possibility of approaching the courts in the event of doubts as to the best decision to take in the patients’ best interests.18 States will be afforded a margin of appreciation in the measures they take concerning withdrawal of life-sustaining treatment because “no consensus exists among the Council of Europe member states in favour of permitting the withdrawal of artificial life-sustaining treatment, although the majority of states appear to allow it”.19 The Court has said that in the sphere concerning the end of life the margin of appreciation extended “not just as to whether or not to permit the withdrawal of artificial life sustaining treatment and the detailed arrangements governing such withdrawal, but also as regards the means of striking a balance between the protection of patients’ right to life and protection of their right to respect for their private life and their personal autonomy”.20




          The case of Lambert and Others v. France concerned “therapeutic abstention”, whereby treatment is withheld allowing death to take its natural course, which engages the positive obligation to protect life.21 In Lambert, the patient was in a chronic vegetative state for five years and the doctor decided to withdraw the hydration and nutrition needed to continue his life. In assessing whether the withdrawal of sustenance constituted a violation of the state’s positive obligation, the Court took into account the factors outlined above together with the Council of Europe’s “Guide on the decision-making process regarding medical treatment in end-of-life situations”.22 In this case the Court ruled that the legislation and its interpretation by the Conseil d’État establish a legal framework that is sufficiently clear for the purposes of Article 2 to ensure the protection of patients’ lives in “therapeutic abstention” situations; that the decision-making procedure, which was not completely collective and did not offer mediation in the event of disagreement between those involved, and the scope and nature of the available judicial remedies satisfied the requirements of Article 2.23 The Court held by 15 votes to five that there had been no violation of Article 2 as the state had complied with its positive obligation.




          

        




        

          d. Activities posing a threat to life




          Article 2 requires that regulatory frameworks be established in relation to activities that pose a threat to life. Thus, regulations are required that “govern the licensing, setting up, operation, security and supervision of the activity and make it compulsory for all those concerned to take practical measures to ensure the effective protection of citizens whose lives might be endangered by the inherent risks”.24 “Dangerous activities” mean dangerous “by their very nature” and include “industrial activities”.25 Places that may pose a threat to life, and therefore require regulation of activities taking place there, include roads,26 public places,27 building sites,28 railways29 and ships.30


        


      




      

        2. Preventative measures to protect life




        

          a. Protection from the criminal acts of another




          In Osman v. the United Kingdom the Court stated that the authorities have a positive obligation to take “practical measures” to protect a person’s life from the criminal acts of another. The obligation will be breached where




          

            the authorities knew or ought to have known at the time of the existence of a real and immediate risk to life of an identified individual or individuals from the criminal acts of a third party and… failed to take measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk.31


          




          The Osman obligation is subject to conditions. First, the obligation “must be interpreted in a way that does not impose an impossible or disproportionate burden on the authorities” because of the “difficulties involved in policing modern societies, the unpredictability of human conduct and the operational choices which must be made in terms of priorities and resources”.32 Second, the police must respect other human rights guarantees, such as those in Articles 5 and 8.33 A third is that the obligation arises only “if the authorities retained a certain degree of control over the situation”.34




          The obligation to take preventative measures to safeguard life from the criminal acts of others has been applied in a wide variety of situations, including safeguarding villagers from anti-personnel mines in a military zone,35 schoolchildren from murder on school premises,36 disappearances37 and domestic violence.38 The protection will be against the criminal acts of state agents,39 private persons40 and unknown persons,41 as well as self-harm.42 Where there is a criminal justice system that is not effective in practice to protect those whose lives are at risk from criminal elements in society, then the Osman obligation may be violated.43




          The Osman obligation extends beyond protection of “identified individuals” to the general public. This obligation includes an “obligation to afford general protection to society against potential acts of one or of several persons serving a prison sentence for a violent crime”.44 Thus, the state owes a duty of care to the general public against risks to lives when organising and operating a system of leave for prisoners or semi-custodial sentences.45 Similarly, the state may have an obligation to afford general protection to the public in the context of terrorist threats46 and landmines47 and “against potentially violent acts of a mentally ill person”.48


        




        

          b. Protection from hazardous activities




          Article 2 requires “practical measures” be taken to safeguard persons from activities that might pose a threat to life49 and during natural disasters.50 The Osman obligation has been extended further to require the provision of emergency services at accident sites “where it has been brought to the notice of the authorities that the life or health of an individual is at risk”.51


        




        

          c. Protection of persons detained and hospitalised




          The Osman obligation requires state authorities to protect the physical and mental well-being of detained persons, including “adopting appropriate measures for the protection of their lives and providing them with the requisite medical assistance” due to their “particularly vulnerable position” and the special knowledge that the state will have of all relevant events.52 The obligation to protect their well-being applies in the course of an arrest and while the person is held in custody.53 The Court has said that “strong presumptions of fact will arise in respect of injuries and death” occurring in state detention.54 It follows that where an individual is taken into custody in good health, the state must “provide a satisfactory and convincing explanation” for how any injuries were sustained, “an obligation which is particularly stringent where that individual dies”.55 The state must also protect detainees from any real and immediate danger of life-threatening attacks by its own agents56 and by other detainees in respect of dangers of which the authorities knew or ought to have known.57




          Another circumstance in which the Osman obligation will apply is where the authorities knew or ought to have known that the detainee posed a real and immediate risk of self-harm.58 Where the person who committed suicide was taken into police custody or detained by the authorities, the Court has regard to the following factors in order to establish whether the authorities knew or ought to have known that the life of a particular individual was subject to a real or immediate risk, triggering the duty to take appropriate measures: (1) a history of mental health problems; (2) the gravity of the mental condition; (3) previous attempts to commit suicide or self-harm; (4) suicidal thoughts or threats; and (5) signs of mental distress.59 This positive obligation to take preventative measures extends to voluntary psychiatric patients, whether in public or private institutions.60 Where the patient is involuntarily hospitalised, the Court will apply a stricter standard of scrutiny as to whether the authorities have taken reasonable measures to protect the person from self-harm.61 In any case, the authorities must discharge their duty in a manner consistent with the rights of the individual concerned, particularly rights guaranteed under Articles 3, 5 and 8 of the Convention.62




          The duty to safeguard life may also require the state to monitor a detainee’s health and provide adequate medical care.63 Thus, where the detained person has a disability the authorities have a duty of diligence to provide medical care appropriate to the detainee’s medical condition and disability in so far as they knew or ought to have known about the condition.64 A refusal to release an ill detainee which results in reduction of that person’s life expectancy may raise an issue under Article 2.65 There is no breach of Article 2 where the detainee dies from illegal access to drugs in prison or contracts HIV in prison where there was no evidence to prove “beyond reasonable doubt” that the authorities were responsible for the illness.66 Once infected, however, a HIV-positive prisoner must be provided with adequate medical care.67




          The treatment of detainees on hunger strike may raise particular issues under Article 2. While the Court has held that there is no obligation on the authorities to force-feed or release a detainee who is capable of making a decision on matters of life and death, the authorities are required to satisfactorily monitor the health of the detainee and to provide medical treatment so as to make the detainee’s situation as comfortable as possible.68




          There is a general “positive obligation on the authorities to take preventive operational measures to protect an individual for whom they are responsible”, such as a detainee assisting security forces in security operations.69


        


      




      

        3. The procedural duty to investigate deaths




        Article 2, read with the guarantee in Article 1 to “secure” Convention rights, implies a procedural obligation to conduct an investigation into any death resulting from the actions of state agents,70 private persons71 or unknown persons.72 The obligation applies to all alleged breaches of the substantive limb of Article 2 (1) and to the use of force by state agents not justified by Article 2 (2) because the obligation to protect life requires a criminal sanction. A breach of the procedural obligation may arise even when there is no finding of a breach of a substantive obligation under Article 2.73




        The purpose of the investigation is to “secure the effective implementation of the domestic laws safeguarding the right to life” and to ensure the accountability of those responsible.74 Investigations also enable “the facts to become known to the public and, in those cases involving state agents or bodies, in particular to the relatives of any victims”.75 The prompt examination of cases in the context of healthcare is important for the safety of users of all health services.76 The procedural obligation in Article 2 is distinct from the right to an effective national remedy in Article 13, although observance of the obligation to investigate loss of life under Article 2 may be relevant to the state’s compliance with Article 13.77




        The authorities must commence an investigation once a death has come to their attention; the obligation does not need a formal complaint or the authorities taking “responsibility for the conduct of any investigative procedure” in order to arise .78 The core requirement is that the official investigation be “effective”; the form of the investigation that takes place may vary according to the circumstances and domestic practice.79




        An effective investigation has several elements which, when taken together, enable the degree of effectiveness of the investigation to be assessed.80 First, the investigation must be adequate, that is, “it must be capable of leading to the establishment of the facts, a determination of whether the force used was or was not justified in the circumstances and of identifying and, if appropriate, punishing those responsible.”81 There is no list of features for an adequate investigation. However, a failure to take “reasonable steps” to secure the evidence, including “eyewitness testimony, forensic evidence and, where appropriate, an autopsy which provides a complete and accurate record of injury and an objective analysis of clinical findings, including the cause of death” will fall short of the requirement, as will a failure “to follow an obvious line of inquiry”, due to the importance of the investigation’s conclusions being based on a “thorough, objective and impartial analysis of all relevant elements”.82 A culture in which police conduct is not to be investigated83 and public-interest immunity certificates preventing the disclosure of documents84 may undermine the adequacy of an investigation, but the grant of anonymity to prosecution witnesses and/or the non-disclosure of police documents where the rights of the defence are not prejudiced is permissible.85 Regarding cases involving the use of force by state agents, the investigation “must apply a standard comparable to the ‘no more than absolutely necessary’standard required by Article 2 (2)” when determining the facts and whether a breach of Article 2 has occurred.86




        Authorities have a duty to take such steps as are “necessary and available” to obtain evidence, including when it is located in other states.87 Where two states claim concurrent jurisdiction to investigate a death and each has a freestanding obligation to carry out an Article 2-compliant investigation, Article 2 may require from both states a “two-way obligation to co-operate with each other, implying at the same time an obligation to seek assistance and an obligation to afford assistance”.88 This obligation to co-operate means that states must “use all means reasonably available to them to request and afford the co-operation needed for the effectiveness of the investigation and proceedings as a whole process”. In particular, they must “exhaust in good faith the possibilities available to them under the applicable international instruments on mutual legal assistance and co-operation in criminal matters.”89 Where the two states have no formal diplomatic relations, they may be required to use other “more informal or indirect channels of co-operation”, such as through a third state or international organisations.90




        Second, the investigation must be “independent of anyone implicated or likely to be implicated in the events” which “means not only a lack of hierarchical or institutional connection but also a practical independence”.91 The fact that an investigation by police officers of a death implicating other police officers was supervised by an independent body will not satisfy the independence requirement in the absence of other safeguards.92




        Third, an effective investigation will be commenced promptly and with “reasonable expedition”.93 A prompt investigation is “essential in maintaining public confidence in their adherence to the rule of law and in preventing any appearance of collusion in or tolerance of unlawful acts”.94




        Fourth, the investigation “must be accessible to the victim’s family to the extent necessary to safeguard their legitimate interests”,95 but the authorities are not obliged to “satisfy every request for a particular investigative measure made by a relative in the course of the investigation”.96 Legal aid may be required to ensure the family’s effective participation.97 The family must be informed promptly, and kept informed, of the commencement and progress of the investigation.98




        Fifth, an effective investigation, or its results, will have a “sufficient element of public scrutiny” in order to “secure accountability in practice as well as in theory”.99 The degree of public scrutiny may vary depending on the circumstances. For example, some documents and information may be too sensitive to disclose to the public,100 but the public interest in the accountability of state authorities, such as deaths in prison, may require that the investigation be conducted in public.101




        Although some allowance may be made for “generalised violence, armed conflict or insurgency” and “difficult security conditions” in which an investigation must take place, the authorities must take “reasonable steps” in all the circumstances and the minimal requirements are not variable however difficult the circumstances.102




        A failure to conduct an effective pretrial investigation may be remedied by the establishment of the facts at the criminal trial,103 but this cannot be achieved if not all the relevant witnesses and material evidence are before the court104 or the witnesses are not called because the accused pleads guilty.105 The procedural obligation to investigate may extend beyond the investigation to the trial and sentencing stages. In Öneryıldız v. Turkey106 the Court held that the investigation must result in a prosecution where the facts support one and the courts must give the case “careful scrutiny” and impose a sentence that will deter others. There will also be a breach of the procedural obligation where prison sentences have not been served107 or have been delayed without good reason.108




        Amnesties with respect to “intentional killings” would be incompatible with the procedural obligation because they “would hamper the investigation of such acts and necessarily lead to impunity for those responsible”, although amnesties may be permitted for the purposes of reconciliation within a community.109 As for the investigation of war crimes, the Court held in Jelić v. Croatia110 that the prosecution and conviction of a person with command responsibility for the crimes did not excuse the state for inadequacies in its investigation into the commission of the killing by the perpetrator himself.




        As to criminal prosecution systems and decisions to prosecute in individual cases, the Court “has shown deference” to states’ choice of their organisation and has not “faulted a prosecutorial decision which flowed from an investigation which was in all other respects Article 2 compliant”.111 Judicial review of investigation decisions is not required.112 Where a criminal prosecution and trial is justified on the facts collected during an Article 2-compliant investigation, and results in an acquittal, then the procedural obligation may nevertheless be satisfied.113




        In the case of an unintentional killing or risk of taking life, the availability of “civil or even disciplinary proceedings” may be sufficient to satisfy the procedural obligation.114 For instance, in a medical negligence case there was no breach of the procedural obligation under Article 2 when criminal proceedings for manslaughter against the doctor had become time-barred because there was the possibility of an action in the civil courts followed by disciplinary proceedings. The Court explained that what Article 2 requires is “an effective independent judicial system to be set up so that the cause of death of patients in the care of the medical profession, whether in the public or private sector, can be determined and those responsible made accountable”. It held that in cases of medical negligence, this requirement may “be satisfied if the legal system affords victims a remedy in the civil courts, either alone or in conjunction with a remedy in the criminal courts… Disciplinary proceedings may be envisaged”.115 However, in “exceptional circumstances” criminal sanctions have been required “where the fault attributable to the health care providers went beyond mere error or medical negligence”.116 Outside the health system context, “exceptional circumstances” in which an effective criminal investigation may be necessary are “where life is lost in suspicious circumstances or because of the alleged voluntary and reckless disregard by a private individual of his or her legal duties under the relevant legislation”.117




        The civil remedy in cases of life-threatening injuries inflicted unintentionally must be effective in the sense of being independent and completed within a reasonable time,118 and provide “appropriate civil redress”, for example, damages.119 However, the obligation to commence proceedings for a civil remedy does not lie with the authorities but with the deceased’s relatives.120




        In such cases where there are a variety of remedies available, civil and criminal, the Court will consider whether the remedies as a whole have “constituted legal means capable of establishing the facts, holding accountable those at fault and providing appropriate redress to the victim”.121 The choice of means for securing the positive obligations under Article 2 will be a matter within the state’s margin of appreciation. Further, the fact that proceedings have ended unfavourably for the victim or next of kin does not mean the state has failed in in its positive obligations under Article 2.122




        As to the application of the procedural obligation in the context of accidents and alleged negligent conduct where the victim was not killed, the Court will ask (1) whether the person was the victim of an activity, whether public or private, which by its very nature put his or her life at real and imminent risk, and (2) whether the person has suffered injuries that appear life-threatening as they occur.123 The Court has said that the “less evident the immediacy and reality of the risk stemming from the nature of the activity are, the more significant the requirement as to the level of the injuries suffered by the applicant becomes”.124 Thus, driving as a high-risk private activity is regulated by a detailed legislative and administrative framework which has resulted in improved road safety. Nevertheless, despite the efforts made, road traffic incidents continue to happen and can result in serious physical injury and loss of life. In the case of Nicolae Virgiliu Tănase v. Romania125 the Court held that Article 2 applied to a case of alleged negligence in the context of a road traffic accident as the applicant’s involvement in the accident caused sufficient injuries amounting to a serious danger to his life even though the risk to life from driving was less evident.


      




      

        4. Social services




        Article 2 may extend to the “public health sphere”.126 However, universal health coverage is not guaranteed under the Convention. In Wiater v. Poland the Court held that Article 2 does “not guarantee as such a right to free health medical care” because the state’s “margin of appreciation when it came to the assessment of priorities in the context of limited public resources was a wide one”.127 Liability under Article 2 may nevertheless arise in the context of access to healthcare where an individual’s life is placed at risk due to a denial of the healthcare that the state has “undertaken to make available to the population generally”.128




        Nor is there an obligation to take general preventative health measures such as in relation to infectious diseases.129 The Grand Chamber has emphasised that “issues such as the allocation of public funds in the area of health care are not a matter on which the Court should take a stand” and that state authorities are better placed than the Court to allocate “scarce resources” and “take responsibility for the difficult choices which have to be made between worthy needs”.130




        The positive obligation under Article 2, however, does require states to establish appropriate legal frameworks in the health sphere to safeguard lives. The obligation may include regulations governing access to medicinal products.131 In addition, in Lopes de Sousa Fernandes v. Portugal132 the Court ruled that in the context of medical negligence states have positive obligations under Article 2 to “put in place an effective regulatory framework compelling hospitals, whether public or private, to adopt appropriate measures for the protection of their patients’ lives”. Regulatory duties include the “necessary measures to ensure implementation, including supervision and enforcement”,133 which includes an effective independent judicial system.134 Similarly, although a state must make “adequate provision for securing high professional standards among health professionals and the protection of lives of patients, matters such as error of judgment on the part of a health professional or negligent co-ordination between health professionals in the treatment of a particular patient” do not raise an issue under Article 2. Thus, the state’s positive obligation to protect life will not be breached by “mere medical negligence” in a particular case, the regulatory framework must also have failed to provide proper protection to the patient’s life.135




        There are two “very exceptional circumstances” in which the state’s positive obligation to protect life under Article 2 may be engaged in respect of acts and omissions of healthcare providers. First, where an “individual patient’s life is knowingly put in danger by denial of access to life-saving emergency treatment”.136 The second is where “a systematic or structural dysfunction in hospital services results in a patient being deprived of access to life-saving emergency treatment and the authorities knew or ought to have known about this risk and failed to undertake the necessary measures to prevent this risk from materialising, thus putting patients’ lives generally at risk, including the life of the particular patient concerned, in danger”.137 For instance, in the case of Asiye Genç v. Turkey138 a new born baby died after being refused admission to hospital due to lack of space and equipment. The Court held that the state had not sufficiently ensured the proper organisation and functioning of the public hospital system as no care had been offered at all.




        Cases will cross the threshold of “mere negligence” to constitute “denial of access to life saving treatment” required for a “very exceptional circumstance” where they meet four cumulative requirements: (1) the acts or omissions must go beyond mere error or negligence and constitute a denial of care in the full knowledge that the patient is at risk, in breach of professional obligations; (2) the dysfunction must be systematic or structural as opposed to compromising of individual incidents when things have gone wrong; (3) there must be a link between the dysfunction complained of and the harm the patient sustained; and (4) the dysfunction must have resulted from the failure of the state to meet its obligation to provide a regulatory framework in the broader sense of ensuring effective functioning of the regulatory framework.139




        Other social services that may raise an issue under the obligation to protect life in Article 2 include residential care, housing and social assistance. In Nencheva and Others v. Bulgaria140 the Court found a violation where a specialised public facility for children with severe mental disabilities deprived them of food, medicines, clothes, bed linen and heating, leading to several deaths over a period of time in circumstances where the authorities at several levels had precise knowledge of the real danger to the well-being of the children. As to housing, there is little jurisprudence, although in one case the forced eviction of an elderly person was declared admissible, but no violation was found on the facts.141 The Court has consistently ruled that Article 2 does not guarantee a right to a “certain standard of living” or to financial assistance from the state for a person in need.142 However, in more recent times, the Court has indicated it might be prepared to consider a claim that inadequate financial social assistance may raise an issue under Article 2.143


      




      

        5. Termination of pregnancy




        The question as to whether the foetus has a right to life has been considered in complaints concerning voluntary and involuntary terminations of pregnancy.144 In the early case of W.P. v. the United Kingdom, concerning a complaint by the father about the termination of a 10-week pregnancy on medical grounds under UK law, the former European Commission of Human Rights examined whether the expression “everyone’s right to life” in Article 2 (1) is to be interpreted “as not covering the foetus at all; as recognising a ‘right to life’ of the foetus with certain implied limitations; or as recognising an absolute ‘right to life’ of the foetus”.145 It noted that “at the time of the signature of the Convention (4 November 1950), all High Contracting Parties, with one possible exception, permitted abortion when necessary to save the life of the mother and that, in the meanwhile, the national law on termination of pregnancy has shown a tendency towards further liberalisation”. Further, it considered that the “‘life’ of the foetus is intimately connected with, and cannot be regarded in isolation from, the life of the pregnant woman”. The Commission thus reasoned that adopting the third interpretation would “mean that the ‘unborn life’ of the foetus would be regarded as being of higher value than the life of the pregnant woman” and effectively subject the woman’s life not only to the express limitations contained in Article 2 (2) but also to an “implied limitation”.146 The Commission therefore excluded the third interpretation as contrary to the “object and purpose” of the Convention. However, it did not decide which of the remaining two interpretations applied. The case was declared inadmissible on the narrower ground that the abortion was performed at the initial stage of pregnancy and was authorised under the UK law that permitted abortions to prevent injury to the health of the pregnant woman. Thus, the abortion came within an implied limitation on the right to life of the foetus for the purpose of protecting the “life and health of the woman at that stage”.147 Similarly, in H v. Norway,148 the Commission said that it would “not exclude that in certain circumstances” the foetus “may enjoy a certain protection under Article 2” and noted “that national laws on abortion differ considerably” with “a considerable divergence of views on whether or to what extent Article 2 protects the unborn life”. The Commission concluded that “in such a delicate area” states must have “a certain discretion”.




        The Court has followed the Commission’s margin of appreciation approach with a view to protecting the life and health of the pregnant woman without rejecting altogether the argument that the foetus also has a right to life. For instance, in Boso v. Italy149 the Court ruled that a law permitting the termination of a 12-week pregnancy because of the risk to the mother’s physical and/or mental health struck a “fair balance between, on the one hand, the need to ensure protection of the foetus and, on the other, the woman’s interests”.




        The case of Vo v. France150 concerned involuntary abortion. The applicant went to the hospital for a routine pregnancy examination but was mistaken for another woman with the same surname and subjected to a medical procedure that resulted in the loss of her 20 to 21-week foetus. The doctor responsible for the mistake was charged with unintentional homicide but acquitted because under French criminal law the unborn baby did not fall within the definition of a “person”. Although declaring the case admissible, as with voluntary abortion cases, the Grand Chamber held that the identification of when life begins for the purposes of Article 2 fell within the states’ margin of appreciation for two reasons: there is an absence of a common approach among Council of Europe member states to the question as to when life begins and a lack of consensus on the scientific, ethical, legal or religious definition of the beginning of life.151 Indeed, the Court considered that it was “neither desirable, not even possible as matters stand” to answer the question whether the unborn child is a person for the purposes of Article 2. In any event, the Court was satisfied that the state had complied with the obligation to preserve life in the public health sphere by having the criminal offence of unintentionally causing injury to the mother and the possibility of bringing civil proceedings for damages. Importantly, the Court did nevertheless acknowledge that “it may be regarded as common ground between the States that the embryo/foetus belongs to the human race. The potentiality of that being and its capacity to become a person… require protection in the name of human dignity, without making it a‘person’with the‘right to life’for the purposes of Article 2”.


      


    




    

      III. THE PROHIBITION ON TAKING LIFE BY THE USE OF FORCE




      Article 2 prohibits the intentional, and unintentional, taking of life by state agents (such as gendarmes and soldiers) where this is not justified by the exceptions stated in paragraph 2 of Article 2.152 Killings will be a breach of Article 2 even where they comply with national laws for the use of firearms by law-enforcement agencies if those rules do not satisfy the Article 2 (2) strict proportionality test.153 States are responsible for the conduct of their agents under Article 2154 and also for the planning and control of their operations “so as to minimise, to the greatest extent possible, recourse to lethal force”155 and to minimise “incidental loss of civilian life”.156 Where the victim of physical abuse by state agents has not died, but has suffered serious injuries or the abuse by its nature places the victim’s life at risk, Article 2 may apply depending other factors including the “degree and type of force used, as well as the intention or aim behind the use of force”.157




      States may also be indirectly responsible under Article 2 for loss of life. First, states are responsible for the provision of protection against the taking of life by private individuals under Article 2 (1).158 Second, they are responsible under Article 2 for deporting or extraditing an individual to another state “where there are substantial grounds for believing that this would involve a real risk to their life” from the acts of state agents or private individuals in the receiving state.159




      The Court has sought to address problems of proof, where relevant evidence lay exclusively within the control of the state, by shifting the burden of proof to it. Two such situations are where the person has died or sustained serious injury in custody or detention and where persons have gone missing. These cases are addressed below. Another situation is where the applicant has made out a prima facie case and the state withholds documents in its exclusive possession. In this case, the burden of proof shifts to the state to show that the documents “cannot serve to corroborate the allegations made by the applicants or to provide a satisfactory and convincing explanation of how the events in question occurred”.160 On occasion, evidence from state records will emerge despite the state’s refusal to co-operate.161




      

        1. Disappeared persons




        Where no body has been found, the state may nevertheless be liable for a breach of the substantive obligation under Article 2 where (1) it is established beyond reasonable doubt that the missing person has been detained by the state;162 and (2) there is “sufficient circumstantial evidence, based on concrete elements, on which it may be concluded beyond reasonable doubt” that the person is dead.163 The length of time since the person was last seen is one type of circumstantial evidence. Other circumstantial evidence has included an identity card in the possession of the authorities, a photocopy of a military post-operational report, lack of custody records and records of hospital treatment for unknown injuries. The longer the person is missing, the less other circumstantial evidence will be required.164 When both conditions are met, a presumption will arise that there has been a death in detention, unless the state can account for the person’s fate.165




        Over time the Court has demonstrated a greater willingness to find that there has been a death in unacknowledged detention. For instance, a presumption of death of a person while in the custody of the state may now arise when a detention occurs in a life-threatening context and there is a long period without news of the person’s whereabouts.166


      




      

        2. Exceptions to the prohibition on taking life




        

          a. The death penalty




          Article 2 (1) permits the imposition, by a court, of the death penalty following a person’s conviction for a crime. At the time the Convention was drafted most of the then Council of Europe states provided for the death penalty in their domestic laws. No Council of Europe state retains the death penalty. Prior to the cessation of its membership of the Council of Europe on 16 March 2022, Russia was the only member state to retain the death penalty, but it applied a moratorium to suspend its application.




          Protocol No. 6 to the Convention of 1983 requires states to abolish the death penalty in peacetime. This prohibition was extended by Article 1 of Protocol No. 13 to the Convention of 2002, which requires the abolition of the death penalty even in time of war. No derogations under Article 15 or reservations are allowed under either protocol. In Al-Saadoon and Mufdhi v. the United Kingdom, the Court observed that the absolute prohibition on the death penalty in all circumstances contained in Protocol No. 13 “ranks along with the rights in Articles 2 and 3 as a fundamental right, enshrining one of the basic values of the democratic societies making up the Council of Europe. As such, its provisions must be strictly construed.”167 As at 17 March 2022, all Council of Europe states are parties to Protocol No. 6 and all, except Armenia and Azerbaijan (and the Russian Federation until 16 September 2022), are parties to Protocol No. 13. In Al-Saadoon and Mufdhi, a Chamber of the Court considered that the near total signing and ratification of Protocol No. 13 by Council of Europe states, and the moratorium on the death penalty being otherwise consistently applied by the then Council of Europe member states, “are strongly indicative that Article 2 has been amended so as to prohibit the death penalty in all circumstances.”168 Thus the Court has expressed the opinion that the use of the death penalty will violate Article 2 (1) for those states that have not ratified the two protocols. Further, it is probable that the Court would read a prohibition on the reintroduction of the death penalty into Article 2 as both Protocol No. 6 and No. 13 expressly prohibit such reintroduction. Article 2 will be breached when individuals are deported or extradited to another state where “substantial grounds have been shown for believing that he or she would face a real risk of being subjected to the death penalty there”.169 The responsibility of the expelling state may also be engaged under Article 3170 and the Court may consider both Articles 2 and 3 and also Protocol No. 6 and No. 13 in cases of expulsions to states that use the death penalty.171 Diplomatic assurances given by the state requesting extradition to the effect that the death penalty will not be sought or imposed may be effective to negate the risk, depending on the quality of the assurance given and the reliability of the requesting state’s practices.172


        




        

          b. Deaths resulting from the use of force for purposes permitted under Article 2 (2)




          Article 2 (2) permits the unintended173 taking of life by a state agent only when it results from the use of force that is no more than “absolutely necessary” in one of the three situations listed: in self-defence or defence of another; to effect a lawful arrest or prevent escape from lawful detention; and to quell a riot or insurrection.174 The list of circumstances in which the loss of life may be justified is exhaustive. Responsibility arises for force175 in fact exercised by a state agent and for the “planning or control of an operation” involving the use of force.




          Force is “absolutely necessary” when it is “strictly proportionate” to the aims set out in Article 2 (2).176 This requirement means that a verbal warning and a warning shot aimed in the air must be fired177 before a state agent uses potentially lethal force by a firearm and any risk to the lives of innocent bystanders must also be assessed.178 As to security operations, “the Court will normally examine whether the police operation was planned and controlled by the authorities so as to minimise to the greatest extent possible, recourse to lethal and human losses, and whether all feasible precautions in the choice of means and methods of a security operation were taken”.179 The Court will be stricter in its application of the test in cases of planned operations than in unplanned ones.180 Further, the Court has said that it “may occasionally depart” from its rigorous standard of “absolutely necessary” when its “application may be simply impossible where certain aspects of the situation lie far beyond the Court’s expertise and where the authorities had to act under time pressure and where their control of the situation was minimal”.181 Nevertheless, the “more predictable a hazard, the greater the obligation to protect against it”.182




          When assessing whether state agents have breached Article 2 (2) when shooting and killing an innocent person under a mistaken belief about that person, the Court will ask whether the agent “had an honest and genuine belief that the use of force was necessary”. The Court has explained that in addressing the question it “will have to consider whether the belief was subjectively reasonable, having full regard to the circumstances that pertained at the relevant time”.183




          Article 2 (2) also requires that any taking of life must be “lawful” if it is to be justified. “Lawful” means that the use of force must be lawful under national law184 and be consistent with the requirements of the Convention including that the national law regulating the use of force be accessible to the public and “formulated with sufficient precision to enable the citizen to regulate his conduct”.185 In relation to Article 2 (b), there is a further requirement that the law observes the prohibition on arbitrary arrest under Article 5.




          

            ▶ In self-defence or the defence of another




            Article 2 (2) (a) permits the use of force if it is “absolutely necessary” for the purpose of self-defence or defence of another, but not for the defence of property. Article 2 (2) (a) has been relied on by states on many occasions. The earliest and most famous case is McCann and Others v. the United Kingdom.186 SAS soldiers fatally shot three members of the Provisional IRA after allowing them to cross the border from Spain into Gibraltar even though the authorities suspected them of carrying a remote-control device for the purpose of detonating a bomb in a car parked in a public place in the centre of the city. In fact, the three were on a reconnaissance mission, and the car was saving a space in the car park to be used in a later bombing mission, so they were not carrying a device and there was no bomb. The Court unanimously ruled that the conduct of the soldiers, as individuals, in killing the terrorist suspects was justified under Article 2 (2) (a). However, it also held (by a slim majority of ten votes to nine) that there was a breach of Article 2 (1) in the conduct of the operation, because the shootings were not “strictly proportionate” to the attainment of the objective of saving lives under paragraph (a) given that the operation could have been planned without the need to kill the suspects. Three findings were key to the majority ruling. First, the authorities could have eliminated the risk to lives by stopping the suspects from entering Gibraltar. Second, the authorities had made insufficient allowance for the possibility that their intelligence assessments might be incorrect and passed this certainty onto the soldiers, thereby making the use of force “almost unavoidable”. Third, consistent with their training, the soldiers had acted on a shoot-to-kill basis, which lacked “the degree of caution in the use of firearms to be expected from law-enforcement personnel in a democratic society, even when dealing with dangerous terrorist suspects”.187




            States using the military in armed conflict situations have also sought to justify the consequent loss of civilian life under Article 2 (2) (a). For example, in Isayeva v. Russia the Russian armed forces conducted an air and artillery operation on a village that had been entered by Chechnyan rebel fighters, using high explosive aviation bombs and missile strikes. One bomb exploded near the applicant’s van, which he and his family had been in while trying to flee from their village during the attack. The Court observed that using these kinds of weapons “in a populated area, outside wartime and without prior evacuation of the civilians, is impossible to reconcile with the degree of caution expected from a law enforcement body in a democratic society”.188 While the Court accepted that Article 2 (2) (a) allows the state to use force to protect lives when faced with a situation in which the population is held hostage by trained and well-equipped fighters, “the massive use of indiscriminate weapons stands in flagrant contrast with this aim and cannot be compatible with the standard of care prerequisite to an operation of this kind”. While the Court considered that the operation had a legitimate aim, it found that the operation was not “planned and executed with the requisite care for the lives of the civilian population” and thus ruled that the state had breached Article 2.189




            Other situations where Article 2 (2) (a) has been relied on to justify the use of force by state agents include hostage situations, anti-terrorist operations and demonstrations. These cases usually involve issues as to whether the force used by the state agent and in the planning and conduct of the operation was “strictly proportionate”190 and/or whether the belief by the state agent was “honest and reasonable”.191




            

          




          

            ▶ To effect an arrest or prevent an escape




            Article 2 (2) (b) permits the use of force if it is “absolutely necessary” to make an arrest or prevent an escape of a person in lawful custody. It applies to the use of force against a person who is under arrest or already in detention. The Court has held that “potentially deadly force [for the purpose of Article 2 (2) (b)] cannot be considered absolutely necessary where it is known that the person to be arrested poses no threat to life and limb and is not suspected of having committed a violent offence” even though “a failure to use lethal force may result in the opportunity to arrest the fugitive being lost”.192 In Nachova and Others v. Bulgaria, there was a breach of Article 2 when police shot dead two unarmed conscripts, who took unauthorised leave and fled to escape arrest, despite a verbal warning to stop or be fired upon and a warning shot being fired.193




            Where firearms are involved, the Court will take into account whether the facts indicate a lack of caution to be expected of law-enforcement officials. In Nachova, the Court took into account that national law “did not make use of firearms dependent on an assessment of the surrounding circumstances, and, most importantly, did not require an evaluation of the nature of the offence committed by the fugitive and of the threat he or she posed” in finding that there had been a breach of Article 2 in relation to the planning and control of the operation to apprehend the deceased.


          




          

            ▶ To quell a riot or insurrection




            Article 2 (2) (a) permits the use of force if it is “absolutely necessary” for the purpose of quelling a riot or insurrection and is “lawful”.194 The terms “riot” and “insurrection” are not defined by the Convention, with the Court deciding on a case-by-case basis.195 As to lawfulness of the use of force, in X v. Belgium,196 a police officer shooting a bystander during a riot was not lawful because he had not obtained the required authorisation under Belgian law for his use of firearms.




            There is no obligation for the authorities to retreat when quelling a riot;197 however, the “strict proportionality” standard of the “absolutely necessary” requirement applies to the conduct of state agents who use force to quell a riot or insurrection. For example, in Solomou and Others v. Turkey198 the use of force was not “absolutely necessary” to quell a riot when an unarmed Greek-Cypriot demonstrator crossed over the ceasefire line from the United Nations buffer zone and was shot and killed by Turkish soldiers as he was climbing a flagpole that displayed the Turkish flag. Similarly, in Perişan and Others v. Turkey199 the use of force to quell a prison riot, in which 30 prisoners died from multiple injuries including fractured skulls inflicted by security forces using truncheons and other implements, was not “absolutely necessary”.




            The “strict proportionality” requirement also applies to the planning and control of an operation to quell a riot or insurrection. For example, in Güleç v. Turkey200 the use of live bullets by security forces was not “absolutely necessary” when they fired from armoured vehicles at the ground in front of 3 000 unarmed protesters with the aim of dispersing them. The Court considered that, although the protest was not peaceful, the use of live bullets was particularly unwarranted given that the protest took place in a region in which a state of emergency had been declared and, therefore, disorder could be expected. To minimise the risk to life in such a volatile situation, the operation should have been planned and conducted with less powerful weapons such as water cannons, tear gas, rubber bullets, riot shield and truncheons. A violation of Article 2 was also found in the planning and conduct of an operation to quell a prison uprising in Kavaklıoğlu and Others v. Turkey,201 which ended in the death of eight prisoners and serious injury to others. In that case the Court found that the authorities “failed to exercise the requisite vigilance to minimise any risk of endangering lives, and were negligent in their choice of measures taken before and after the operation” and that “no alternative strategy had been considered or analysed, making the use of force virtually inevitable”. Nor did the Court consider that there was any reason to depart from the rigorous standard of “absolutely necessity” because the authorities had been aware of the loss of control of the prison for several years and the situation itself was the “result of shortcomings in the organisation or normal operation of the public service”.202


          


        


      




      

        IV. CONTEMPORARY AND FUTURE ISSUES




        The frameworks for the substantive (negative and positive) and procedural obligations under Article 2 are now well established. These obligations have been applied to diverse fields, such as healthcare provision, the conduct of private persons, prisons, terrorism, hazardous activities and deportations and extraditions, to name but a few.




        Today there are six key areas in which Article 2 continues to evolve. First, the scope of the right to life marked by the beginning of life to its end remains sensitive to consensus among European states and developments in scientific knowledge. Second, the obligation to protect life continues to be a fertile basis for Convention case law. While it stops short of guaranteeing the necessities of life, such as housing and universal healthcare, the Court applies a dynamic interpretative approach that addresses the many threats to life that exist in Europe today, such as domestic violence, and the vulnerability of persons in detention or hospitalised. Third, the content of the duty to investigate loss of life continues to develop in terms of its requirements in differing forensic and operational contexts and the need for interstate co-operation in the sharing of evidence. Fourth, the circumstances justifying the taking of life by states are undergoing transformation. This aspect can be seen most clearly in relation to the death penalty, which was so entrenched in many European domestic penal laws in 1950 has all but been removed as a permissible deprivation of life by amendments to the text of Article 2 through operation of Protocol No. 6 and No. 13 and in the light of recent European state practice. Furthermore, the Court has devised new evidential rules to address the phenomenon of “disappeared persons” in Europe, and changes in operational contexts for law enforcers, such as terrorist and urban guerrilla policing operations, continue to raise issues about the duties of a democratic state. Finally, there is continued uncertainty as to the relationship between international humanitarian law and the right to life under Article 2 although the Court has considered many cases from armed conflict situations, such as from south-east Turkey, South Ossetia and Chechnya. In these cases, it has taken the same approach to the application of Article 2 as it does to non-conflict situations while referring to international humanitarian law rules, even though the rules applicable under international humanitarian law are less strict.203
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