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Preface



			Despite all the difficulties, including a number of perceived “crises” (most recently, the euro and debt crisis and the asylum and immigration crisis), the European integration process has moved forward, sometimes almost with breathtaking speed. Whilst the Treaty of Rome (1957), with the establishment of the European Economic Community, remained unchanged for a rather long period, the case law of the European Court of Justice and the development of secondary law (mainly regulations and directives) brought considerable dynamism to the developing new legal order.


			With the Single European Act (1987), a new era began, now implying also important changes to primary law (Treaties of Maastricht 1992, Amsterdam 1997, Nice 2001 and Lisbon 2007). As could be expected, these changes have not dampened, but rather generated further case law as well as secondary legislation (the latter mostly in the form of legislative acts adopted by the European Parliament and the Council). The legal order of what is today the European Union has become constitutionalized and it is increasingly referred to, including by the Court of Justice, as a constitutional order.


			That said, the EU legal order is in many ways also marked by a remarkable continuity. Many of the developments which we have witnessed more recently and are still witnessing today cannot be properly understood without a grasp of past developments. This is particularly true of the case law of the Court of Justice. The landmark judgments of the Court, such as Van Gend en Loos (1963), Costa v. Enel (1964), Stauder (1969), Simmenthal (1978), Foto-Frost (1987), Factortame (1990), Francovich & Bonifaci (1991) and Brasserie du Pêcheur & Factortame (1996) continue to be highly relevant today. They are necessary tools to comprehend the uniqueness of the EU legal order, including the particular way Union law is interacting with the national legal orders and the crucial role played by the national courts of the Member States in the application and development of European Union law.


			Thus, when Professor Ami Barav decided to reissue a large number of his articles, published over a period of some forty years, from the 1970s up to very recently, he did a great service to those of us who wish to refine and deepen our understanding of the EU legal order. The present volume which contains a selection of articles, reports and notes published in English during the period 1974-2014, is already the third volume of his selected writings, published by Larcier/Bruylant in the series Collection droit de l’Union européenne – Grands écrits, steered by Professor Fabrice Picod. The two first volumes, appearing in 2011 and 2015, respectively, (1) contain a collection of articles written in French. We now have at our disposal a selection of 21 contributions published in English in well-known periodicals and some collections in book form of essays and papers.


			We are confronted, as the title of the series suggests, with “grands écrits”, and I would hasten to add, written by a grand auteur. There is no need here to recapitulate the impressive curriculum vitae of Ami Barav. Let us just recall that his academic studies brought him to the university Robert Schuman-Strasbourg III (where he also obtained his doctorate) and the London School of Economics and Political Science, while a subsequent teaching and research career has covered, both, renowned European (such as Reading, Essex, Oxford and Paris I (Panthéon-Sorbonne)) and US (Michigan, Southern California, Cornell) universities and other places of higher learning (including the Centre européen universitaire de Nancy and the College of Europe in Bruges). More recently, the Université Paris II (Panthéon-Assas) has been able to benefit from his insights, sharp analysis and passion for European law.


			That his writings have not been conceived in an ivory tower is already apparent from the fact that he has also worked as a legal secretary at the European Court of Justice and has practiced, and continues to practice European law as, both, a barrister in England and avocat at the Paris bar.


			As will be seen from the articles selected for this collection, Ami Barav takes a great interest in the functioning and impact of the EU judicial system. As he is more than well aware, this system encompasses not only the two Union Courts in Luxembourg (the Court of Justice and what, in an English version is mistitled the General Court), but also the national courts of the Member States. Some of the articles here reproduced thus discuss the Court of Justice itself and some legal actions brought before it (including articles published in the Common Market Law Review already in 1974-1975 relating to infringement actions and the question of locus standi in actions for annulment), while others address the role of national courts in ensuring effective protection for those vested with EU rights, and in this context also the rather sensitive question of State liability in damages for breach of EU law by national public authorities. It should come as no surprise that the preliminary rulings procedure – the mechanism par excellence for the interplay between the Court of Justice and the national courts – is also discussed in several contributions.


			Not all the articles are focused on the judicial system and judicial remedies, however. Two articles of early date relate to a mechanism that could have lost its relevance today but, on the contrary, may have gained in topicality with Brexit, namely the deportation of EU nationals from one Member State to another, while another article deals with the public morality exception to the free movement of goods. There is also a detailed report on the status of directives which the author drafted as a general rapporteur for the XVIII FIDE (Fédération Internationale pour le Droit Européen) Congress in Stockholm in 1998. Last but not least, an article of 1981 on the division of competence in external relations between the then Community and the Member States is a “must” for anyone who wishes to understand the law as it stands today and the developments in this field.


			All in all, this selection of articles will greatly assist the reader to understand the basic tenets of EU law and how we have ended up where we are today. Most of the contributions deal with general issues of a constitutional character. There are also several articles that focus on what, at first glance, could be thought to be topics of a more limited relevance but which, in fact, are quite interesting also from a more general perspective. Examples are the piece on what the author calls ‘the exception of illegality’ (today referred to in Article 277 TFEU) and another on a particular judgment of the Court of Justice in a preliminary ruling procedure (Foglia v. Novello). The possibility to invoke the illegality of a Union act in a concrete case outside the deadlines of Article 263 TFEU is highly relevant for an understanding of the overall judicial system. And if the Court declines to deal with a request for a preliminary ruling (as it did in Foglia v. Novello), that may have systemic repercussions for the preliminary rulings mechanism, as becomes very clear from the critique that the author delivers of the judgment. It should be added that the article on the exception of illegality, published as early as 1974, is a rare pearl as very little has been written about this remedy even more recently.


			It is commendable that this rich collection of articles has now been assembled in one volume, which makes them more easily accessible. I am convinced that it will be of great interest for anyone interested in the development of the European Union legal order. We, who dare to count ourselves among the author’s colleagues and friends, have been told by him that there will be no further such publications. The articles contained in the present volume, and his other writings, make us wish that there is more to come, to the benefit of European legal doctrine.


			Allan Rosas


			Judge at the European Court of Justice


			Senior Fellow, University of Turku


			Visiting Professor, the College of Europe, Bruges


			and the University of Helsinki


			Former Professor of Law, University of Turku


			and Åbo Akademi University


			Former Deputy Director-General of the European Commission
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			JUDICIAL ENFORCEMENT AND IMPLEMENTATION OF EUROPEAN UNION LAW

			– SELECTED WRITINGS –

			INTRODUCTORY REMARKS

			The present volume consists of 21 articles, reports and notes published between 1974 and 2014 in European legal periodicals, in one book of essays and in books reproducing papers delivered in international conferences.

			They are all concerned with the law of the European Union as applied by the European and the national courts.

			The potency of the law in fostering the process of gradual European integration is easily discernable and widely acknowledged. It is largely and conspicuously revealed by the litigation before the courts of, both, the European Union and its Member States. On this, integration devotees and opponents alike are in accord.

			The concern faithfully to give the European treaty the authentic meaning and scope as intended by its authors permeates the European courts’ judgments, and the constant theme of the entitlement of those vested with rights conferred by the law of the European Union to effective judicial protection is omnipresent in their decisions. These have frequently been handed down at the initiative of the European Commission in the context of the so-called infringement procedure and equally, perhaps predominantly, within the framework of the procedure for preliminary rulings moved by the national courts who, provided with a crib, are ordinarily called upon to give effect to European Union primary law and secondary legislation and to implement the European courts’ rulings.

			This is the common thread to most of the studies contained in this book.

			As from its inception, the law of European integration has been uncharted territory. The novelty of various issues which have arisen and on which the courts have had to pronounce springs from the originality of the integration venture and reflects its uniqueness, distinctive nature and specific exigencies. The writings here assembled allow to trace the starting point since the formative years of the growth of a legal doctrine and an evolving jurisprudential edifice in several areas, to appraise their direction and constancy and to assay adjustments and adaptations.

			Except for rectification of minor terminological inaccuracies and the removal of some typographical errors, the pieces are here published as they originally were. Quotations from texts which were not available in English at the time of writing have been replaced by those which subsequently have so become. References in the footnotes have been adjusted in order to indicate the official European Court Reports’ location of judgments and Advocates general’s opinions which, at the time of writing, had not yet appeared in these Reports.
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The Court of Justice of the European Union: Role, jurisdiction and remedies

		

	

		

			
- 1 -
The Court of Justice of the European Communities*



			Introduction


			It is a gratifying and particularly rewarding task to write about the Court of Justice of the European Communities in a volume devoted to the role of courts in society. For no court, national or international, has surpassed it, and few have equalled the European Court’s contribution to the society in which it exercises its adjudicative function.


			In a process of economic integration and establishment of a single and unified market, upon which six European States embarked some thirty years ago, and in which six more States subsequently joined, the role of law cannot be underestimated. The treaties establishing the European Coal and Steel Community, the European Atomic Energy Community and the European Economic Community contain legally binding and judicially enforceable obligations voluntarily undertaken by the Member States on an unprecedented scale. The enforcement machinery provided for by the treaties, comprising both national courts and the European Court, is unparalleled in inter-State relationships.


			Indeed, it has been suggested that the most important thing about the European Court is not what it has or has not done, but simply that it exists. (1) Some have warned against the risk of being complacent because of the Court’s mere existence. (2) The creation of the Court of Justice gave the Community’s venture a special dimension: it was a pledge that the Community was not to be guided by the laws of expediency, but should be built on a more permanent and objective foundation. (3)


			
I. – The Court and its Jurisdiction


			Composed of thirteen judges and six advocates general, appointed for a term of six years by common accord of the Governments of the Member States from amongst persons whose independence is beyond doubt and who possess the qualifications required for appointment to the highest judicial office in their respective countries, (4) the Court of Justice of the European Communities is one of the principal institutions entrusted with the carrying-out of the tasks of the Community. (5) Whereas the legislative authority belongs to the Council of Ministers and to the Commission – the latter having some executive function too –, political supervision is in the hands of the European Parliament acting, essentially, in a consultative capacity, judicial control is exercised by the European Court. Yet, from the outset it was made clear that the Court’s role was not to be confined to the settlement of cases and controversies. The treaty unequivocally states that “The Court of Justice shall ensure that in the interpretation and application of this treaty, the law is observed.” (6) And this great responsibility is discharged through the exercise of a diverse jurisdiction which is, both, limited and original.


			It is a limited jurisdiction because, like the Community itself, the Court can only act within the limits of the powers conferred upon it by the treaty. In other words, every power exercised by the Court must be referable to a specific grant, an express clause in the treaty. Detailed rules concerning the structure and functioning of the Court have been embodied in separate Protocols on the Court’s Statute annexed to the treaties, in the Court’s own Rules of Procedure unanimously approved by the Council of Ministers, and in the Instructions to the Registrar. (7)


			The Court’s jurisdiction is also original. The European Court’s decisions on matters of Community law are final, and it has no appellate jurisdiction. The law of the Community is administered by, and enforced through the courts and tribunals of the Member States. In the ordinary course of events, actions involving Community law, and particularly national implementation of Community policies and decisions, are brought in the State courts. This is, I suppose, another way of saying that Community law is justiciable in the courts of the Member States.


			The European Court’s reserved jurisdiction extends to two main areas: first, since the Community rests upon the principle that those who administer it are themselves subject to limitations imposed by law, (8) the Court possesses the power of judicial review of the Community’s legislative and administrative action. (9) This jurisdiction comprises the power to annul acts of the Council and the Commission, (10) to record in a judgment the unlawful omission to act, on the part of the institutions, when required to by the treaty, (11) to entertain a plea of inapplicability of Community regulations (12) and to assess the validity of Community subordinate legislation upon a reference for a preliminary ruling made by courts and tribunals of the Member States. (13) An adjunct to judicial review is the Court’s power to award damages for loss sustained as a result of the exercise by the institutions of their legislative and executive functions or damage caused by the Community’s servants in the wrongful performance of their duties. (14) The exercise of these various powers enables the Court to ensure respect for the rule of law in the Community legal order.


			The second area in which the Court exercises its jurisdiction concerns the supervision, direct and indirect, of the actions of the Member States. It was essential to ensure that the Member States do not act in a manner which could jeopardise the attainment of the objectives of the treaty and particularly, since the implementation of Community law is largely entrusted to the national agencies, to invest the Court with a power to issue declaratory judgments, when an application is lodged either by the Commission or a Member State, recording the infringement by a State of its treaty obligations. (15) One can recall Oliver Wendel Holmes saying that the United States would not come to an end if the Supreme Court lost its power to declare an act of Congress void but that the Union would be imperilled if the Court could not make that declaration as to the laws of the several States. (16) The European Court may not annul legislation of the Member States, it may only give a declaratory judgment and, in that limited sense, it can review State acts for Community unconstitutionality. The State concerned is, thereafter, required to take the necessary measures to comply with the judgment of the Court. (17) Furthermore, the Court of Justice has jurisdiction to give preliminary rulings concerning the interpretation and validity of Community law provisions when requested to do so by courts and tribunals of the Member States. (18) Whereas a reference for the assessment of validity pertains to the Court’s judicial review jurisdiction, the matter of preliminary interpretation is very much connected with indirect supervision of the action of the Member States. For although, in the framework of this procedure, the Court may only interpret provisions of Community law, such an interpretation is frequently sought in order to enable a State court to appraise the conformity of its own national legislation with Community law. Furthermore, the procedure for preliminary rulings allows the Court to ensure, through the cooperation of the national courts, the uniformity in the application of Community law which is one of its essential requirements. It is through the exercise of this preliminary ruling jurisdiction that the European Court has contributed most significantly to the development of Community law and to the preservation of its integrity.


			For the sake of completeness, it should also be noted that the European Court has jurisdiction to hear staff cases, (19) to give opinions on matters such as the compatibility with the treaty of international agreements which the Community contemplates entering into, (20) and on proposed amendments to the Coal and Steel treaty in some circumstances. (21) The Court may also give preliminary rulings on the interpretation of Conventions entered into by the Member States, such as the 1968 Convention on the Mutual Recognition of Companies and on the Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters. Furthermore, the Community treaties acknowledge the jurisdiction of the Court to give judgment pursuant to arbitration clauses contained in private and public law contracts entered into by the Community or on its behalf. (22) And finally, the Court may prescribe the necessary interim measures in any case before it. (23)


			
II. – Trustee of Hopes


			The exercise by the European Court of its various jurisdictions, and the pronouncements made in its decisions reveal that the Court regards itself as the trustee of the hopes and aspirations, the purposes and the objectives of the founders of the Community and is anxious not to fail in the performance of this trust. (24) It is universally agreed that, in the areas subject to its authority, the Court has constructed a supranational legal system which not only maintains the integrity of the treaty and its pre-eminence within the national systems, but imposes upon each State positive legal duties directly enforceable against the State in the State’s own courts. The system is logically coherent, technically brilliant and aesthetically satisfying. In the construction of this system the Court has shown great energy and a high degree of boldness. The system thus constructed displays a striking continuity in its development and an equally striking internal consistency. (25)


			Supporters and adversaries alike recognise that the Court has fostered European integration and rendered tangible what could have otherwise remained attractive, but unfulfilled promises. For the Community treaty is largely programmatic, a framework treaty as it is often called, or, in the language of an English High Court Judge, “a spare and loosely constructed skeleton”. (26) But, from the start, the Court has taken the view that “once it was proposed to create not an area of free trade between States but the reality of a single market and a genuine Community of the peoples of these States, it was impossible to avoid establishing, both, a common source of legislation and enforceable measures which were subject to judicial review”. (27) In other words, “once the aim was agreed, the means to achieve it must necessarily be found”. (28)


			In this context the main merit of the Court is to have proclaimed the existence, autonomy and uniqueness of a distinct Community legal order. Here is what it said: “By contrast with ordinary international treaties, the EEC treaty has created its own legal system which, on the entry into force of the treaty, became an integral part of the legal systems of the Member States and which their courts are bound to apply. By creating a Community of unlimited duration, having its own institutions, its own personality, its own legal capacity and capacity of representation on the international plane, and more particularly, real powers stemming from a limitation of sovereignty or a transfer of powers from the States to the Community, the Member States have limited their sovereign rights, albeit within limited fields, and have thus created a body of law which binds both their nationals and themselves.” (29) Furthermore, “[t]he objective of the EEC Treaty, which is to establish a Common market, the functioning of which is of direct concern to interested parties in the Community, implies that this treaty is more than an agreement which merely creates mutual obligations between the contracting parties.” (30) The subjects of this new legal entity are not only the Member States, but also their nationals. Consequently, “[i]ndependently of the legislation of the Member States, Community law… not only imposes obligations on individuals but is also intended to confer upon them rights which become part of their legal heritage.” (31)


			These pronouncements of the European Court in the early sixties still resound in the ears of all European lawyers. They express the philosophy underlying the Court’s case law and permeate its entire jurisprudence. Indeed, they constitute the frame of reference against which its role and contribution are best assessed.


			
III. – Supremacy and Direct Applicability of Community Law


			The autonomy of the Community legal order, being separate from, both, the international and the national systems, although integrated symbiotically into the latter, implies that the validity of Community legislation cannot be challenged on the ground of its incompatibility with domestic legal norms, including constitutional ones. (32) It also means that in case of conflict between Community and State law, the former must prevail. There is, in fact, no “supremacy clause” in the treaty itself and it would have been artificial to attach such a supremacy to any specific and express treaty provision. (33) Yet the Court, in a most compelling and didactic demonstration established the principle of supremacy of Community law, unconditional and absolute, as an “existential”, (34) inherent requirement without which the Community cannot function or indeed exist. This was done by recourse to the very logic of the system: Community obligations are assumed on the basis of reciprocity, the force of Community law cannot vary from one State to another, and above all “the transfer by the States from their domestic legal system to the Community legal system of the rights and obligations arising under the treaties carries with it a permanent limitation of their sovereign rights, against which a subsequent unilateral act incompatible with the concept of the Community cannot prevail.” (35) The inevitable result is that “[t]he law stemming from the treaty, an independent source of law, could not, because of its special and original nature, be overridden by domestic legal provisions, however framed, without being deprived of its character as Community law and without the legal basis of the Community itself being called into question.” (36)


			For some time the Court endeavoured to state the rationale of its position. Supremacy of Community law has now become an axiomatic proposition which, as such, requires no further demonstration.


			Importantly, the proclamation of supremacy of Community law over national law was accompanied by an injunction to the courts of the Member States not to enforce any national legislation inconsistent with Community law.


			Coupled with the supremacy of Community law and assuming as an important constitutional significance, is the principle of direct applicability. Save for one laconic reference to direct applicability of regulations, (37) the treaty says nothing about the self-executing nature of its own provisions and those contained in subordinate legislation. Yet, the European Court had little hesitation in enunciating this principle and in progressively extending its application. Beyond the technical debate as to whether a particular provision was suited for direct judicial enforcement by the State courts, lay questions about the very conception of the Community and the involvement of private individuals in its operation. The European Court was quick to grasp the true dimension of those issues and affirmed the aptitude of Community law to confer rights and impose duties on individuals. Again, recourse was made to the “spirit and general scheme” of the treaty to discover that vocation. And the statement of principle that Community law may, when certain criteria are satisfied, create individual rights was again accompanied by the statement that in such cases those rights should be protected by the national courts. (38) In other words, what are deemed to be enforceable Community rights necessarily involve the national judiciary in the application of Community law for the benefit of individuals. The idea that the power to sanction the breach of Community law was exclusively reserved for, and organised on, a Community level through proceedings in the European Court was discarded by that Court on the ground that “the vigilance of individuals concerned to protect their rights amounts to an effective supervision”, (39) a supervision additional to that entrusted to the Commission and to the Member States. The Court held that “Every time a rule of Community law confers rights on individuals, those rights, without prejudice to the methods of recourse made available by the treaty, may be safeguarded by proceedings brought before the competent national courts.” (40)


			The involvement of individuals in this way is the best indication of the Court’s intimate adherence and unfailing commitment to a conception of a Community of peoples which it has propounded throughout its case law and which remains its chief contribution to society in its fourth decade.


			
IV. – European Community Case Law


			The principles of supremacy and direct applicability of Community law formulated, proclaimed and sanctioned by the European Court have an undeniable constitutional underpinning and touch rather sharply on national nerves. The understanding and the cooperation of the judicial authorities of the Member States is essential in order to transform these juristic principles, however compelling, into concrete rules of conduct.


			In discussing this issue, one cannot resist the temptation to cite one of the most important judgments given by the European Court where, in unequivocal and prescriptive language, the ultimate consequences of supremacy and direct applicability at the national judicial level were stated: “[i]n accordance with the principle of the precedence of Community law, the relationship between provisions of the treaty and directly applicable measures of the institutions on the one hand and the national law of the Member States on the other is such that those provisions and measures not only by their entry into force render automatically inapplicable any conflicting provision of current national law but – insofar as they are an integral part of, and take precedence in, the legal order applicable in the territory of each of the Member States – also preclude the valid adoption of new national legislative measures to the extent to which they would be incompatible with Community provisions.” (41) And, what followed was that “[a] national court which is called upon within the limits of its jurisdiction to apply provisions of Community law is under a duty to give full effect to those provisions, if necessary refusing of its own motion to apply any conflicting provision of national legislation, even if adopted subsequently, and it is not necessary for the court to request or await the prior setting aside of such provision by legislative or other constitutional means.” (42)


			It is particularly satisfying to note that this solution, deriving naturally, as it were, from the premises from which the whole of the European Court’s case law evolved, has recently been approved, endorsed and applied by the supreme constitutional tribunal of the State where the problem had initially arisen. (43)


			At this juncture it must be emphasised that whatever the relevance of the doctrines of supremacy and direct applicability to the theory of integration, their effectiveness in associating the individual citizens through their national judicial machinery with the working of the Community is unquestionably the most impressive and enduring aspect of the whole jurisprudential edifice.


			
V. – The Importance of Direct Applicability


			The recognition that a Community provision is directly applicable means that the provision in question creates individual rights for the benefit of private persons and that those rights are enforceable in the State’s own courts.


			Thus, a Dutch private company who, upon the importation of certain products from Germany, was charged a duty on a higher rate than the one in force on the day of the entry into force of the treaty, could rely on the treaty provision imposing a standstill obligation on the States in matters of customs duties and a prohibition against increasing the existing ones. (44)


			A German importer of whole milk powder from Luxembourg who was asked to pay a turnover equalisation tax, whereas domestic whole milk powder and milk were exempted from any such countervailing charge, could rely on the treaty provision which precludes the Member States from imposing any internal taxation on imported products in excess of that imposed on similar domestic products. (45)


			An Italian company who exported an Italian painting to Germany and had to pay, in accordance with national legislation, a tax on the export of art treasures could avail itself of the treaty provisions requiring the Member States to abolish between themselves customs duties and all charges of equivalent effect on export in its action for the recovery of the sum levied. (46)


			A Dutch national with a Belgian law degree could invoke the treaty provisions on the right of establishment against the authorities’ refusal to allow him to practise in Belgium on the ground that the profession of attorney was reserved by legislation to nationals alone. (47)


			An air hostess could rely on the treaty provision according to which “each Member State shall… ensure and… maintain the application of the principle that men and women should receive equal pay for equal work”, (48) against the private Belgian Company of Air Navigation in her action for a pay differential with a male cabin steward. Although the obligation is imposed on the Member States and the air hostess action was directed against her private employer, the Court had no hesitation in deciding that “[s]ince Article 119 is mandatory in nature, the prohibition on discrimination between men and women applies not only to the action of public authorities, but also extends to all agreements which are intended to regulate paid labour collectively as well as to contracts between individuals.” (49)


			In all these cases the Court decided that the treaty provisions were directly applicable because they were clear, precise and unconditional, and that they left no measure of discretion for their implementation.


			In the case of a regulation which, according to the treaty itself, is directly applicable in all the Member States, (50) the European Court emphasised that “because of its nature and its purpose within the system of sources of Community law, it has direct effect and is, as such, capable of creating individual rights which national courts must protect.” (51) Thus, an Italian farmer who complied with the conditions prescribed by a Community regulation as regards entitlement to a subsidy for the slaughtering of milk cows, had an immediate and direct right to receive the subsidy and the State authorities could not lawfully withhold payment for any reason whatsoever since, “to apply with equal force with regard to nationals of all the Member States, Community regulations become part of the legal system applicable within the national territory, which must permit the direct effect provided for in Article 189 to operate in such a way that reliance thereon by individuals may not be frustrated by domestic provisions or practices.” (52)


			In a remarkable case law, the European Court extended a limited direct effect to Community directives. Thus, a Dutch national, who was refused entry to the United Kingdom on the ground that her prospective employment with the Church of Scientology was contrary to public policy, was able to invoke a Community directive in her application for judicial review of the immigration authorities’ decision. The Court held: “in particular, where the community authorities have, by directive, imposed on Member States the obligation to pursue a particular course of conduct, the useful effect of such an act would be weakened if individuals were prevented from relying on it before their national courts and if the latter were prevented from taking it into consideration as an element of Community law.” (53) It would be incompatible with the binding effect of the directive, said the Court, to exclude, in principle, the possibility that the obligation which it imposes may be invoked by those concerned. (54)


			In subsequent decisions the Court explained that directives should always be implemented by appropriate national legislation. (55) Recently, it made clear that “[t]he implementation of a directive does not necessarily require legislative action in each Member State. In particular, the existence of general principles of constitutional or administrative law may render implementation by specific legislation superfluous, provided however that those principles guarantee that the national authorities will in fact apply the directive fully and that, where the directive is intended to create rights for individuals, the legal position arising from those principles is sufficiently precise and clear and the persons concerned must be made fully aware of their rights and, where appropriate, afforded the possibility of relying on them before the national courts.” (56)


			When a directive which imposes a clear and unconditional obligation upon a Member State has not been implemented within the time limit prescribed, the Court held that individuals were entitled to rely on such a directive in legal proceedings where a national legislative provision, which should have been superseded by the directive, is being enforced against them. This was the case of a director of an Italian company who was prosecuted for an infringement of Italian legislation. By the time of the prosecution, the Italian legislation should have been, but was not amended to comply with the said directive. Upon a reference by the Italian criminal court, the European Court stated that, at the material time, Italian legislation under which the criminal proceedings were instituted should have been repealed. “Consequently, a Member State which has not adopted the implementing measures required by the directive in the prescribed periods may not rely, as against individuals, on its own failure to perform the obligations which the directive entails. It follows that a national court requested by a person who has complied with the provisions of a directive not to apply a national provision incompatible with the directive not incorporated into the internal legal order of a defaulting State must uphold that request if the obligation in question is unconditional and sufficiently precise” even if the national legislative provision provides for penal sanctions. (57)


			Similarly, credit and mortgage negotiators could rely on a provision in a Community directive exempting such operations from turnover tax, in their actions against tax assessments, even though the directive was not incorporated into national legislation within the prescribed period. (58) Referring to its previous decisions, the Court went on to say: “Wherever the provisions of a directive appear, as far as their subject-matter is concerned, to be unconditional and sufficiently precise, those provisions may, in the absence of implementing measures adopted within the prescribed period, be relied upon as against any national provision which is incompatible with the directive or insofar as the provisions define rights which individuals are able to assert against the State.” (59)


			More recently, on 26 February 1986, the European Court held that the provision which states that application of the principle of equal treatment with regard to working conditions, including the conditions governing dismissal, meant that “men and women shall be guaranteed the same conditions without discrimination on grounds of sex” and which is contained in a Community directive, could be relied upon as against a State authority acting in its capacity as employer, notwithstanding national legislation to the contrary, after the expiry of the period of time allowed for its implementation. In this case a woman, employed by an area health authority in England, was dismissed before reaching the age of 65 which is the normal age of retirement for men. In allowing her to rely on the directive the Court also said that “[a] general policy concerning dismissal involving the dismissal of a woman solely because she has attained the qualifying age for a State pension, which age is different under national legislation for men and for women, constitutes discrimination on grounds of sex, contrary to that directive.” (60)


			For the first time, moreover, the court made it clear in that judgment that directives may not be invoked “horizontally”, i.e. against private parties: “It must be emphasised that according to Article 189 of the EEC Treaty the binding nature of a directive, which constitutes the basis for the possibility of relying on the directive before a national court, exists only in relation to ‘each Member State to which it is addressed’. It follows that a directive may not of itself impose obligations on an individual and that a provision of a directive may not be relied upon as such against such a person.” (61)


			Direct applicability of Community law, which at the beginning was regarded as rare, if not exceptional, has turned out to be the normal and ordinary state of the law. As a former member of the European Court remarked, direct effect was an infant disease of Community law. Like most infant diseases it was a mild one, and what is more, once one has gone through them, they leave immunity for a lifetime. The proliferation of direct applicability, the enforceability in the State courts of rights conferred upon individuals by various provisions of the treaty and subordinate legislation and also of international agreements entered into by, or otherwise binding on the Community (62) seem to have reversed the presumption. And although there are certain obligations in Community law which are cast exclusively on the Member States and their enforcement is beyond the reach of private persons, it could be argued today that most Community rules are self-executing and that the burden of establishing the contrary lays on those who deny that effect. (63)


			The protection of the rights conferred on individuals by Community law is ensured by the judicial authorities of the Member States. These authorities are required to afford a “direct and immediate” (64) protection to interested parties which involves setting-aside inconsistent national legislation, the recognition of the right to recover payments made in contravention of Community law and, possibly, the right to compensation in case of damage sustained as a result of breach of Community law. (65) Indeed, the State courts are required to allow “for every type of action provided for by national law to be available for the purpose of ensuring observance of Community provisions having direct effect, on the same conditions concerning the admissibility and procedure as would apply were it a question of ensuring observance of national law.” (66) The requirement to afford an effective judicial protection to those endowed with Community rights came to light in a recent case where it was conceded that two female social workers were not offered the jobs for which they applied on the ground of their sex and, therefore, in violation of the Community directive on equal treatment for men and women as regards, inter alia, access to employment. Yet, under the relevant national legislation, compensation in such cases was restricted to a nominal amount. Although Community law required no particular sanctions, the effective implementation of the directive called for “an appropriate system of sanctions”. “Where a Member State chooses to penalise the breach of the discrimination by the award of compensation”, said the Court, “that compensation must in any event be adequate in relation to the damage sustained.” (67)


			
VI. – Methods of Judicial Interpretation


			To convert into a living reality, in sometimes inauspicious and uncongenial circumstances, what were essentially internationally assumed obligations between States, the Court resorted to unorthodox methods of interpretation and construction of Community instruments. No other than Lord Denning observed that: “In interpreting the treaty, the European Court at Luxembourg has done things which an English court could never have done. It has disregarded the actual words of the treaty. It has filled in gaps. It has altered the meaning of words. It has done what it thinks is best to be done. It has acted more as a legislator than as an interpreter. All of it completely shocking to the old-fashioned English.” (68) And then, tribute followed. Talking about the judges of the European Court, the former Master of the Rolls said: “If I were to look at their work with the eyes of an English lawyer, I would be critical. But when I look at their work with the eyes of a good European, I think they have done – and are doing – great things for Europe.” (69)


			Indeed, the Court has used a teleological or purposive approach, gaining inspiration and guidance from the objectives which the authors of the treaty set out to achieve.


			These constructive methods of interpretation, eclectic as they are, unquestionably testify to the adoption of a particular view of the Community. They are also necessary. (70)


			There is little doubt that the Court’s dynamic and integrationist approach amounts to a rejection of the idea of a mere mercantile association of States in favour of a Community whose action is of relevance and direct interest to private parties. The choice of interpretative techniques clearly shows that the Court, independent but not neutral, has its own conception of the Community, a conception which transpires throughout its case law. Immune from political contingencies, the Court appears to believe that it, better than any other institution, represents faithful adherence to the original design. (71)


			The necessity of such methods of interpretation stems from the convergence of various factors. The political vision of the unification of Europe has somewhat faded; the economic recession (inflation, unemployment, fluctuation of currencies) hardly assisted in the creation of an integrated economic entity and induced the individual States to take protectionist measures incongruous with the formation of a single market. (72) Furthermore, the failure of the Community legislator to make the required subordinate legislation and to implement the treaty has given rise to multiple litigation and led the Court to resolve disputes by reference solely to the general stipulations of the treaty. (73) It was necessary to establish a Common market. The ubiquitous “useful effect”, i.e. that which was required to be done, (74) gave way in the seventies to what was termed “the consequential effect”, i.e. that which necessarily derives from the existence of a single market. (75) As an interpretation method this means that the Court has abandoned the inductive approach in favour of a deductive one. In addition, the Community treaty, like all legal instruments, contains a measure of ambiguity. Confronted with a plurality of official linguistic versions (76) and an abundance of imprecise concepts, both legal and economic, the Court has been endowed with a measure of discretion. An overriding consideration has been given to the effectiveness of Community law. As a former member of the European Court remarked: “The judgments of the Court… all proceed from the simple truth that a legal norm exists and is a reality only insofar as it is operative in practice.” (77)


			In its endeavour to give Community law its full effect, the Court has narrowly construed the exception clauses permitting, in certain circumstances, derogations from the rules of the treaty. Conversely, it has widely interpreted the provisions establishing the fundamental principles governing the operation of a free and single market. It has also, through recourse to the theory of implied powers, extended the jurisdiction of the Community, mainly in the area of external relations, and allowed it to enter into international agreements whenever necessary to attain one of the objectives of the treaty. (78)


			
VII. – Standing to Sue


			Paradoxically, the association of individuals with the Community’s enterprise has not been accomplished through the proceedings in which private litigants have direct access to the European Court. As a matter of fact, the treaty provisions relating to standing of private persons in the various actions for judicial review impose stringent admissibility requirements against the rigour of which the Court could do very little. Thus, for example, the treaty expressly excludes the right of private parties to bring an action for the annulment of a Community regulation. (79) This right is reserved to the Member States and the Community institutions. A private person may, however, institute proceedings for the annulment of a decision addressed to him or to another person. (80) In the latter case, the applicant must show that he is, both, directly and individually concerned by the decision under attack. (81) In an established and relatively consistent line of decisions, the European Court has held that to be successful on admissibility, the plaintiff must prove that his interests are directly and adversely affected by the decision itself, without intermediary, and that he is so affected because of personal attributes peculiar to him or of a factual situation which individualises him, as in the case of the formal addressee. Thus, for example, a German fruit importer was denied standing to challenge a decision addressed by the Commission to the German Government and refusing it the authorisation it had requested to suspend the common customs tariffs duties on citrus fruits, on the ground that the plaintiff was only affected by the decision in his capacity as an importer, i.e. by reason of a commercial activity in which he was actually engaged but which may be practiced at any time by any person. (82) Similarly, a decision addressed by the Council to the Italian Government, at its request, limiting the quantity of Japanese motor-cycles to be imported into Italy during one particular year and subjecting the importation to the issue of import licences, was held to be of no direct or individual concern to Italian motor-cycle importers and their union. Their interest would only be affected in the event of import authorisation being refused to them. (83) Furthermore, the possibility of determining, more or less precisely, the number or even the identity of the persons to whom the decision in practice applies does not imply that the said decision must be deemed of individual concern to them as long as it is established that such application occurs by virtue of an objective legal or factual situation defined by the decision in relation to its purpose. (84)


			To suffer a legal wrong or to be adversely affected or aggrieved by a Community decision is insufficient to satisfy the standing requirements under the Treaty. Yet, in a decision of January last year the European Court seems to have adopted a more realistic view and allowed the application for annulment, lodged by Greek cotton manufacturers, against a decision by the Commission authorising the French Government, at its request, to impose a quota system on the import of cotton yarn from Greece. The applicants were regarded as directly concerned by that decision because the circumstances of the case made it clear that the French authorities were going to make use of the authorisation granted; the applicants were also individually concerned, not because they were the main Greek undertakings which produce and export cotton yarn to France, but because they were in a factual situation which distinguished them from any other person affected by the decision, i.e. they had, in fact, entered into contracts for the supply of cotton which were to be carried out during the months in which the French were authorised to restrict importation. The Court found that the Commission should have ascertained, before taking its decision, whether Greek undertakings were to be affected by it. In the language of the Court: “The Commission should have been more prudent in its attitude and should have shown greater concern for the situation of the Greek undertakings.” This fact served, both, for the acknowledgement of the individual concern of the applicants in the decision under attack and for the finding that the decision was void. (85)


			A private person may also bring an action against the Council and the Commission for failure to address to him a decision when required to do so by the treaty. In other words, only potential addressees may institute proceedings which are similar to judicial review by way of mandamus. One case can illustrate this point. Lord Bethell is a member of the United Kingdom House of Lords, member of the European Parliament and the Chairman of an organisation called the Freedom of the Skies Campaign, which is dedicated to bring about a reform of the present system of air transport regulation within the Community. He is also a regular user of scheduled air passenger services in Europe. He urged the Commission to start investigating the airlines’ methods of fare fixing which he contended violated Community competition rules. Dissatisfied with the Commission’s reply, Lord Bethell instituted proceedings before the European Court for a declaration that the Commission had failed, in infringement of the treaty, to adopt measures against a concerted practice alleged to exist between European airlines in the matter of fares for passenger transport. His action was held inadmissible in these terms: “It is clear that the applicant is asking the Commission, not to take a decision in respect of him, but to open an inquiry with regard to third parties and take decisions in respect of them. No doubt the applicant, in his double capacity as a user of the airlines and a leading member of an organization of users of air passenger services, has an indirect interest, as other users have, in such proceedings and their possible outcome, but he is nevertheless not in the precise legal position… of the potential addressee of a legal measure which the Commission has a duty to adopt with regard to him.” (86)


			
VIII. – Grounds for Judicial Review


			As for the rather limited plea of illegality which is designed partially to compensate for the restricted right of direct judicial review, it is a challenge to the validity of a regulation raised collaterally in a prosecution for its infringement or in support of an application for annulment of a decision made under the authority of that regulation. (87) The Court regards this plea as a general principle and held that it could be raised not only against regulations as such, but also against acts which produce similar effects. (88)


			Finally, the action for damages, although widely available to private parties as far as standing requirements are concerned, has been of little satisfaction to them as regards their right to compensation. The treaty directs the Court to formulate a system of non-contractual or tort liability of the Community “in accordance with the general principles common to the laws of the Member States”. (89) The system to be devised relates, in particular, to damage sustained as a result of the Community’s legislative activities. Some ten years ago a member of the European Court remarked that the reports dealing with the subject of non-contractual liability of the Community “resemble an early nineteenth-century map of Africa. The coast is shown; we see the deltas of great rivers; but where they lead and where they have their sources are as yet uncharted.” (90)


			Since that remark was made, the Court’s case law has crystallised and remained consistently restrictive in the redress it offers to the victims of illegal Community legislation. The Community does not incur liability on account of a legislative measure which involves choices of economic policy unless a sufficiently serious breach of a superior rule of law for the protection of the individual has occurred. (91) Furthermore, the Court requires a manifest and grave disregard by the Community institution of the limits on the exercise of its powers, verging on the arbitrary. (92)


			Confronted with legislation enacted by the Community institutions in the area of economic policy, frequently the common agricultural policy, which allows a wide measure of discretion in the evaluation of economic factors, the Court takes the view that, in accordance with the general principles governing the liability of public authorities in the Member States, the Community’s liability may only be admitted in exceptional circumstances. This is explained by the fact that in the field of economic legislation the law-making authority should not be hindered by the prospect of applications for damages whenever its decisions adversely affect the interests of individuals. Furthermore, individuals may be required to accept, within reasonable limits, certain harmful effects on their economic interests as a result of a legislative measure without being able to obtain compensation from public funds even if that measure is declared null and void. (93)


			Take the case where a regulation which, with the clear aim of reducing the considerable stocks of skimmed-milk powder detained by the intervention agencies, imposed on producers of animal feeding-stuffs the purchase of skimmed-milk powder at a price equal to about three times its value as animal feed. The Court found that the obligation to purchase at such a disproportionate rate constituted a discriminatory distribution of the burden of costs between the various agricultural sectors and that it was not necessary for the disposal of the stocks of milk powder. It therefore declared the regulation null and void. Breeders of various livestocks upon whom the obligation to purchase skimmed-milk powder laid, subsequently brought actions for damages in the European Court for loss suffered as a result of the application of the regulation. The European Court dismissed their actions on the ground that the regulation in question affected very wide categories of buyers of compound feeding-stuffs containing protein and, therefore, its effect on individual undertakings was considerably lessened. In addition, the Court pointed out that due to the obligation to purchase skimmed-milk powder, the price of feeding-stuffs rose only by 2% whereas at the same time there was a much higher increase on a world-wide scale. And the Court concluded that “[t]he effects of the regulation on the profit-earning capacity of the undertakings did not ultimately exceed the bounds of the economic risks inherent in the activities of the agricultural sectors concerned.” (94)


			Even more telling is the case where a Community regulation imposed a production levy on isoglucose, a sweetener in liquid form which originated in the United States in the seventies and is a substitute for sugar of which the Community had large surplus. The objective of this production levy on isoglucose was to contribute to the export costs of sugar. The Court held that the regulation offended against the general principle of equality of producers by imposing a much higher production levy on isoglucose than on sugar. Isoglucose manufacturers then sued for damages. The Court rejected their applications on the ground that the regulation had been declared null and void not because it established a levy on the production of isoglucose, the principle of which was justified, but because the method for the calculation of the rate of the levy was erroneous and discriminatory. In other words, the breach of which institutions were guilty was not sufficiently serious. And since “a finding that a legal situation resulting from legislative measures by the Community is illegal and is insufficient by itself to involve it in liability”, the plaintiffs were not entitled to compensation. (95)


			In one case the European Court held that the conditions for the Community’s liability were satisfied and ordered it to pay compensation to the victims. A Council regulation abolished refund for the production of maize grits used in the brewing industry, while retaining such refunds for maize starch which, for many years, were regarded as similar products. The Court declared the regulation to be invalid for breach of the principle of equality. Upon an application for damages brought by maize grits producers, the European Court held that the non-discrimination principle which was disregarded in that case was a superior rule for the protection of individuals. Only a small number of manufacturers were concerned. Moreover, “[t]he damage alleged by the applicants goes beyond the bounds of economic risks inherent in the activities in the sector concerned. Finally, equality of treatment with the producers of maize starch, which had been observed from the beginning of the common organisation of the market in cereals, was ended by the Council in 1975 without sufficient justification.” (96)


			Whereas the unlawfulness of Community subordinate legislation is, normally, a prerequisite before liability may arise, the Court is not averse, in principle, to the idea of damages awarded in the absence of illegality in cases known in German law as “special sacrifice” (Sonderopfer) and in French law as “unequal discharge of public burdens” (rupture de l’égalité devant les charges publiques). (97) If the individual citizen benefits little from the Court’s jurisdiction in the area of direct judicial review and the action for damages, respect for law in the Community legal order has in fact been ensured by the exercise of these powers. This is so because the Court can entertain applications from the institutions and the Member States who do not have standing requirements to satisfy.


			Thus, for example, the European Court held that the concept of an act, “final” and “ripe” for judicial scrutiny, was not restricted to regulations, decisions and directives which are the measures enumerated in Article 189 of the EEC Treaty, but encompassed “all measures adopted by the institutions, whatever their nature or form, which are intended to have legal effects.” (98) The substantive grounds for review are described in the treaty as lack of competence, infringement of an essential procedural requirement, infringement of the treaty or of any rule of law relating to its application and misuse of power. (99) Of its own volition, the Court, often confronted with legislation enacted in the exercise of a discretionary power, has held that it must restrict itself to considering whether the exercise of that discretion contains a manifest error or constitutes a misuse of power or whether the institution clearly exceeded the bounds of its discretion. (100)


			Furthermore, in an effort to preserve the institutional balance, the Court has recognised the right of the European Parliament to intervene voluntarily in proceedings for annulment of a regulation brought by a private company against the Council (101) and, recently, to institute proceedings against the Council for failure to act. (102) In addition, the Court has insisted on the duty to consult Parliament in the process of legislation, and held that the absence of such a consultation renders the regulation void. (103)


			But the position of private persons in the Community legal order, their rights and obligations, derive from decisions made by the European Court in the exercise of its jurisdiction to give declaratory judgments against Member States for infringement of Community law (104) and, especially, from its replies to questions certified by courts and tribunals of the Member States. (105)


			The Commission and any Member State may bring an action against a Member State for failure to fulfil its treaty obligations. No standing requirement has to be satisfied since there seems to be a presumption of interest to sue, (106) beneficial to the correct application of Community law.


			At the end of 1985 the Court had given 180 judgments: in 154 cases it found against the Member States and in 16 it dismissed the application. On only one occasion has the Court dealt with inter-State application, (107) and at the end of 1985 there were 140 cases pending before it upon application by the Commission.


			Where necessary, in urgent cases and in order to avoid serious and irreparable damage, the Court may issue an interim injunction against a Member State, although this power has only sparingly been used. (108)


			
IX. – Implementation of Community Law


			Through the exercise of this jurisdiction, the Court has made it clear that the obligations arising from the treaty devolve upon States as such, and their liability arises “whatever the State agency whose action or inaction is the cause of the failure to fulfil its obligations, even in the case of a constitutionally independent institution.” (109) No unilateral derogation from the treaty is allowed (110) and rules of Community law do not become extinct merely by disuse. (111) The Court insists vigorously on the full and integral implementation of Community law by the Member States and rejects all attempted defence relating to internal difficulties. (112)


			This was made clear, for example, in a case where the United Kingdom Government attempted to justify its failure to take the necessary measures required for the implementation of a Community regulation on the introduction of recording equipment in road transport, invoking deep-seated resentment against those measures by important sectors of the industry concerned. (113) The Court rebuked in a stern language: “It cannot… be accepted that a Member State should apply in an incomplete or selective manner provisions of a Community regulation so as to render abortive certain aspects of Community legislation which it has opposed or which it considers contrary to its national interest… Practical difficulties which appear at the stage when a Community measure is put into effect cannot permit a Member State unilaterally to opt out of fulfilling its obligations… in permitting Member States to profit from the advantages of the Community, the Treaty imposes on them also the obligation to respect its rules. For a State unilaterally to break, according to its own conception of national interest, the equilibrium between the advantages and obligations flowing from its adherence to the Community brings into question the equality of Member States before Community law and creates discrimination at the expense of their nationals. This failure in the duty of solidarity accepted by Member States by the fact of their adherence to the Community strikes at the very root of the Community legal order.” (114)


			A judgment by the European Court that a legislative provision or an administrative practice in a Member State constitutes a violation of Community law, gives rise to an obligation, prescribed by the treaty, to take the necessary measures to comply with it. (115) The Court held that a judgment holding a national legislative provision to be incompatible with Community law entails “a prohibition having the full force of law on the competent national authorities against applying” such a provision. (116) In particular, the Court explained that “all the institutions of the Member States concerned must… ensure within the field covered by their respective powers that judgments of the Court are complied with. If the judgment declares that certain legislative provisions of a Member State are contrary to the Treaty the authorities exercising legislative power are then under the duty to amend the provisions in question so as to make them conform with the requirements of Community law. For their part the courts of the Member State concerned have an obligation to ensure, when performing their duties, that the Court’s judgment is complied with.” (117)


			Thus, upon applications by the Commission, the European Court held, for example, that French legislation requiring a certain proportion of the crew of the French merchant fleet to be of French nationality was contrary to Community law provisions relating to the free movement of workers. (118) Similarly, Italian legislation reserving the profession of “customs agents” to Italian nationals was declared to violate the Community principle of right of establishment. (119) Irish statutory instruments reserving the right of fishing within the exclusive fishery zone of Ireland to boats of a limited length and engine power were condemned by the European Court as repugnant to the overriding treaty rule relating to non-discrimination on grounds of nationality and to a more specific provision in a Community regulation precluding the Member States from treating unequally nationals of other Member States in respect of fishing in its maritime waters and imposing on them the duty to ensure equal access to fishing waters for all vessels flying the flag of a Member State. (120)


			There is no other means to enforce Community law on the Member States. And the past three decades show that Member States comply, however reluctantly, with the Court’s judgments. As an American scholar remarked in another context: “… physical coercion is not the sole or even principal force ensuring compliance with law. Important law is observed by the most powerful, even in domestic societies, although there is no-one to compel them. In the United States, the President, Congress, and the mighty armed forces obey orders of a Supreme Court whose single marshal is unarmed.” (121)


			
X. – Litigation: The Process


			In litigation before the State courts involving a provision of national legislation declared incompatible with Community law, the national courts are bound “to draw the necessary inferences from the judgment of the Court” and “to take account… of the elements of law established by that judgment in order to determine the scope of the provisions of Community law which it has the task of applying.” (122)


			Although the proceedings against a Member State for failure to fulfil its treaty obligations may not be brought by private parties, they may be initiated as a result of complaints lodged with the Commission. (123) On the other hand, private individuals may dispute in their State courts the compatibility of their national legislation with the principles and requirements of Community law. The municipal courts may, and some should, (124) stay proceedings and refer questions to the European Court for a preliminary ruling. It is through the exercise of this jurisdiction that the European Court has contributed most significantly to the development and effectiveness of Community law.


			The Court of Justice may be asked to give a ruling on a question submitted to it by courts and tribunals of the Member States relating to the interpretation and the validity of provisions of Community law. When such a question is raised in proceedings before the national courts, it is important that Community law be uniformly applied throughout the Member States.


			It is within the framework of the procedure for preliminary rulings that the Court interprets basic concepts of Community law. Thus, for example, the treaty prohibits quantitative restrictions and all measures of equivalent effect on imports and exports between the Member States. (125) In the leading case of Dassonville, criminal proceedings were brought in Belgium against an importer of scotch whisky from France for breach of Belgian legislation which required a certificate of origin. Such a certificate was not required by French legislation and, therefore, the French dealer was not in possession of one and unable to supply it to the importer. Upon a reference to the European Court by the Tribunal de première instance de Bruxelles, on the question whether the Belgian requirement constituted a measure of equivalent effect to a quantitative restriction, the Court replied that such was the case, particularly since a certificate of authenticity was easily obtainable by those who import scotch whisky directly from Scotland whereas it was not obtainable by an importer of the same product in free circulation in another Member State. It is in this case that the Court defined the concept of a measure having an equivalent effect to quantitative restrictions as including “all trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade.” (126)


			Similarly, the Treaty prohibits, as between the Member States, all customs duties on imports and exports and all charges having equivalent effect. (127) The Court held that “[a]ny pecuniary charge, however small and whatever its designation and mode of application, which is imposed unilaterally on domestic or foreign goods by reason of the fact that they cross a frontier, and which is not a customs duty in the strict sense, constitutes a charge having equivalent effect – even if it is not imposed for the benefit of the State, is not discriminatory or protective in effect and if the product on which the charge is imposed is not in competition with any domestic product. (128)


			Take, for example, the case of an importer who was asked to pay a sanitary charge for inspection of frozen meat and live cattle from Germany, at the frontier post, as required by Italian legislation. Whereas similar domestic products are also subject to such inspection, the charge payable was calculated in a different manner and the proceeds benefited local authorities whereas those collected at the frontier went to the State’s budget. On an action for recovery of the sanitary charges brought before an Italian court, a question was referred to the European Court who replied that the prohibition of customs duties and charges of equivalent effect covers all charges demanded on the occasion or by reason of importation which, imposed specifically on imported products and not on similar domestic products, alter their cost price and thus produce the same restrictive effect on the free movement of goods as a customs duty. It includes fees demanded for sanitary inspections carried out by reason of the importation of goods when their rate is determined in accordance with special criteria which are not comparable with those employed in the fixing of the charges imposed upon similar domestic products. (129)


			Unloading charges, collected from an Italian company upon the importation of cereals from Argentina, constituted a charge of equivalent effect to customs duties since it was imposed exclusively on imported goods. (130)


			A charge on all home produced and imported cardboards and cellulose levied for the benefit of a public corporation in order to finance its activities which are designed to promote solely national production of cellulose is a charge of equivalent effect to customs duties because it is intended exclusively to support activities which specifically profit the taxed domestic products. (131)


			A charge payable to a national institute for external trade and which serves to finance quality inspection of exported fruits and vegetables and the campaign for the promotion of export of these products is a charge of equivalent effect to customs duties on export. The treaty does not distinguish between the purposes for which duties and charges are introduced or the use to which the revenue obtained therefrom is put. Although a specific service actually rendered to importers or exporters may, in certain circumstances, constitute a consideration for a proportional payment for the said service, a quality control and an inspection certificate which might encourage exports of national products cannot be regarded as consideration for a specific benefit actually and individually conferred, because it relates to the general interest of all exporters. (132)


			Thus the court interprets the various concepts used in Community law and, through the formulation of a common terminology, contributes towards the uniform application of Community law in all the Member States.


			But as important is the other function fulfilled by the Court within the framework of the procedure for a preliminary ruling. It has long been recognized that the interpretation of Community law is often sought to enable the national court to assess the compatibility of its own State legislation with rules of Community law. (133) Surely it is for the judge himself to decide on the desirability of a reference and the necessity of a ruling. It is his prerogative to decide on the stage of the proceedings in which the questions be referred and on the content of those questions, regardless and notwithstanding the respective views of the parties. Yet, in practice, the judges often accede to requests put to them by one or both litigants and seek the assistance of the European Court. In such an indirect way, private persons, involved in judicial proceedings, trigger machinery which is designed to ensure the correct and proper application of Community law and the enforcement of its provisions as against any inconsistent national legislation.


			It is also in the exercise of its preliminary rulings jurisdiction that the Court has incorporated basic human rights and fundamental freedoms into the Community legal order. In the absence of a bill of rights, the Court held that “[f]undamental rights form an integral part of the general principles of law, the observance of which it ensures; that in safeguarding those rights the Court is bound to draw inspiration from constitutional traditions common to the Member States, so that measures which are incompatible with the fundamental rights recognized by the constitutions of those States are unacceptable in the Community; and that, similarly, international treaties for the protection of human rights on which the Member States collaborated or of which they are signatories, can supply guidelines which should be followed within the framework of Community law.” (134)


			Thus, the European Court subjects the law-making institutions of the Community to compliance with those rights and freedoms which are widely recognized by national and international law and introduces additional and high standards against which the lawfulness of Community legislation is to be tested.


			Conclusions


			In the exercise of its judicial function, the European Court has resolved disputes arising out of the application of Community law on different levels and in a variety of contexts. It has acted as a constitutional court and as an administrative tribunal, as an international court and as an industrial tribunal. It has fulfilled the functions of an immigration tribunal, of a court dealing with fiscal and tax matters, and in certain cases performed tasks akin to those carried out by criminal courts.


			Being a Community court, largely free from the constraints of national courts and the fetters imposed on international tribunals, the judicial power demonstrates in the Community structure an extraordinary dynamism and fertility. As a former member of the Court put it, “[w]ithout exaggeration, one might speak of a genuine revelation of the possibilities of the judicial element, once it is permitted to play fully and freely its proper role in the context of a system of integration.” (135)


			Owing to the impulse given by the European Court, Community law has become a direct source of rights and obligations, an operative system the enforcement of which has brought with it adaptation and adjustments in the States’ legal orders. I would be less than frank if I were to conceal the fact that certain aspects of the Court’s judicial legislation are resisted by some and that not all its pronouncements are universally acclaimed. Sometimes, though, one might wonder whether the disagreement expressed by the Court’s more vocal critics is with its reasoning or with the aims and purposes of the Treaty itself. (136) I used the words “judicial legislation” deliberately. Any assessment of the role assumed by a judicial tribunal or of the contribution made by a court of law has traditionally, and almost customarily, been done with an initial reference to the lines written some 240 years ago by the author of the Spirit of the Laws. What has come to be known as the “phonograph theory”, (137) based on Montesquieu’s view that the judges are no more than the mouth which pronounces the words of the law, mere passive beings incapable of moderating either its force or its rigour, has served to support the charge, often levelled against most courts, especially those with constitutional responsibilities, and in formative periods, of subjecting society to Judicial Despotism or Government by the Judiciary, with all the connotations of illegitimacy and abuse which such conceptions involve.


			Professor Barak has, I think, conclusively demonstrated both the inevitability and acceptability of judicial legislation. (138) Confined, as it were, within the limits of a proper normative framework, adjudicative law (139) made by a “crippled law-maker” (140) has, in the Community’s experience, fulfilled a function of consolidation and progress in the emerging new policy. It has been particularly necessary to assist in the project of unification which has brought about a genuine refashioning of sovereignties, a redistribution of functions in a complex transcending the individual Member States. (141)


			Since its inception, the Court of Justice has given over five thousand judgments. The main task of courts of law is, of course, to adjudicate. They see the law through the prism of litigation, and litigation is the pathological aspect of the law. (142) But the law develops as a by-product of litigation. Members of the European Court are bound by the confidential nature of their deliberations – an additional guarantee of their independence and impartiality which are the conditions for holding their judicial office. The Court speaks with a single voice after what might be called an overture by its Advocate General. No dissenting or concurring opinions may be made public. The existence and the nature of a disagreement within the court itself is not disclosed, although it might be inferred from the collegiate text finally released. Reasons are given in the judicial opinions which explain and attempt to justify the decision reached. Disclosure of reasons is regarded as an essential feature of judicial action, affording an assurance of rationality and a safeguard against misuse of power. Yet, even when reasons are given, the degree of self-revelation that their authors provide, varies. Sometimes cryptic and stereotyped modes of expression are used. However, the reasoned explanation in the Court’s judgments transcends the immediate decision it justifies. It is designed also to give direction to the growth of a legal doctrine, to elicit support and to persuade that the difficultly, as John Maynard Keynes once said, is not to understand new ideas but to escape old ones. Here, rather than being the mouth which merely pronounces the words of the law, are not the judges more aptly characterised as, to coin a phrase of Blackstone, “the depositaries of the law, the living oracles”? Community law has come to be what the Court says that it is, to use Charles Evans Hughes’ remark about the United States’ Constitution. And what it is, is probably not “the perfection of reason” as the common law of England was claimed to be, but a strong, dynamic, compelling and effective instrument of unification, a tool at the service of the ideals which inspired the founders of the Community. (143)


			That a growing and expanding Community law carried with it an erosion of State power cannot be disputed. Surely, it was with the work of the European Court in mind that Lord Denning remarked: “The treaty is like an incoming tide. It flows into the estuaries and up the rivers. It cannot be held back.” (144) And a few years later, continuing the metaphor, the Master of the Rolls observed: “The flowing tide of Community law is coming in fast. It has not stopped at high-water mark. It has broken the dykes and the banks. It has submerged the surrounding land. So much so that we have to become amphibious if we wish to keep our heads above water.” (145)


			There should be no mistake. This is not a cry of despair at the prospect of an imminent inundation or impending flood: it is the greatest tribute to the work and accomplishments of the European Court.
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A tribute to Advocate General Giuseppe Tesauro*



			When the organisers of this gathering extended to me an invitation to make introductory remarks, they gave me no indication as to the topic they wished me to address.


			This may be understandable since this event is a tribute to Professor Tesauro on his 70th birthday, and that the theme of this conference has been befittingly selected, and in good time communicated.


			When I saw the list of distinguished personalities who were to speak before me, and ignoring the contents of their interventions, I considered whether, in the circumstances, the question of age could not be a suitable choice. I quickly reminded myself of Groucho Marks’ remark that age is not a particularly interesting subject since anyone can get old, provided he lives long enough. Bernard Baruch’s aphorism also sprung to my mind: “old age is always 15 years older than you are”. So, as a topic, age had to be discarded, especially when Professor Tesauro attests to the wisdom of the Greek saying: “An old eagle is better than a young sparrow”.


			I then pondered whether sailing and the sea would be an apposite subject. For, to Professor Tesauro, blissful moments are on a dinghy in the boundless sea off the shores of Scario. So, for inspiration, I looked at the novel “The Old Man and the Sea”. But for the reasons just given, the adjective was here infelicitous. One common experience to Hemingway’s hero Santiago and to Professor Tesauro may, perhaps, lie in the fact that for long days, 84 in Hemingway’s story, no fish at all was caught. But there the relevance ends. And I have no hint as to whether Santiago’s vision of the sea as a woman who sometimes gives, sometimes withholds her favours, is shared by Professor Tesauro.


			In the same quest, I then turned to the author of “Moby Dick” who, in an earlier novel likened sailing over the sea to flying in a balloon. (1) Yet, I could find no parallel between Herman Melville’s character and Professor Tesauro who never embarks on a whaling expedition, save, perhaps, that one of the most striking and memorable opening sentences in 19th century literature with which this novel begins: “Call me Ishmael” is, invariably and naturally a prelude, albeit with a lesser dramatic effect, in all first encounters with Professor Tesauro: “Call me Beppi”.


			So, Beppi it is.


			His academic and professional journey took him from Naples via Catania and Messina, to Heidelberg, Luxembourg and Rome. I am led to believe that the Fiji islands are to be next.


			His prolific academic and scholarly writings cover a great variety of subjects, some of which esoteric: renunciation of belligerency in the Japanese constitution, marine pollution, finance of international organisations, nationalisation in international law, the Coal and Steel Community’s levy, the free movement of capital under European Union law, the industrial policy, regions’ participation in the decision making process, the internal market, parallel import of motor vehicles, relationship between the European Union and the World Trade Organisation, competition law (including its globalisation and modernisation, the essential facilities doctrine and market power in the electricity markets), different aspects of the relationship between European Union law and national law, including between the European Court and national courts, various facets of judicial protection of individual rights: interim relief, restitution and public authorities’ liability in damages.


			In his capacity as Advocate General at the European Court, he delivered approximately 300 opinions, some of which seminal, on a broad range of subjects, as all advocates general do. Assisted by competent and dedicated legal secretaries, he advised the Court on a reasonable, often pragmatic course of action which he exhorted it to take, even when it entailed departure from existing authority, and even at the price of disavowing a solution which he himself had previously recommended. In so doing he may have, unwittingly, fallen into the category of people of old times who, according to Heinrich Heine, had convictions, whereas people of modern times only have opinions.


			However comprehensive and informative his writings and opinions, when it comes to issues of drawing, at a national level, the consequences of the hierarchy of legal orders and legal norms, of equality and non-discrimination, of judicial protection of private parties, and of the effectiveness of the remedies available, Beppi is at his best.


			I do not know whether he subscribes to Lord Devlin’s remark, often quoted with a discreet smile by the late Federico Mancini, that “enthusiasm is not a judicial virtue”. Yet, in perusing his written works on these subject-matters, “music”, as he would say, is almost audible.


			In his published studies and opinions, it can, I think, be discerned that, beyond an explanatory enterprise, Beppi is first and foremost engaged in a pedagogical and didactic venture. This, for him, is not a matter of creed or doctrine, but of disposition. And he endeavours to teach, predominantly, what a 20th century English philosopher called “languages”, that is to say a mode of thought and a manner of thinking, as differentiated from “literature” which contains that which had been said in a language, (2) although, of course, “literature” in this sense is not absent from his writings. In so doing, he instinctively follows the Chinese proverb: “Teachers open the door. You enter by yourself”.


			This approach does not convert his works to mere academic dissertations. Especially, in his opinions at the European Court is to be found a ubiquitous and recurring expression: “in the final analysis”, which is a translation of the Italian words he constantly used: “in definitiva”. He thus encapsulated, in a final formula, the concrete solution to which his, often detailed, analysis almost compellingly directed.


			The description of the factual background, exposition of the legal issues, review of legal literature, analysis of existing authority and the articulation of his arguments, reveal that he adheres to the view, which my memory ascribes to a justice of the American Supreme Court Oliver Wendell Holmes Jr: “We need more education in the obvious rather than exploration of the obscure”.


			Thus, it was obvious to him that unfavourable treatment of transsexuals, by reason, solely, of gender change was unlawful discrimination. To argue that such a treatment was not discriminatory, he hammered, “would be quibbling formalistic interpretation and a betrayal of the true essence of that fundamental and inalienable value which is equality”. “I regard as obsolete”, he declared, “the idea that the law should take into consideration, and protect, a woman who has suffered discrimination in comparison with a man, or vice versa, but denies that protection to those who are also discriminated against, again by reason of sex, merely because they fall outside the traditional man/woman classification”. And he forcefully reiterated that “the prohibition on discrimination on grounds of sex is an aspect of the principle of equality, a principle which requires no account to be taken of discriminatory factors, principally sex, race, language and religion.” (3)


			In his unwavering attachment to upholding real equality in its primary, unadulterated import, it was obvious to him that all forms of reverse discrimination induced by quotas for the recruitment of women (and, indeed of members of any group of people who, for various reasons, find themselves in a disadvantageous situation) should be rejected, and that such an action cannot be justified by the imperative of ensuring equal opportunities. He was adamant that measures based on sex, and which are not intended to eliminate the initial disadvantageous situation, amount to unlawful discrimination. He was aware that his stance was contrary to the commonly accepted trend, by which he was not persuaded, and said: “I can and must resist the temptation to follow the trend”. For him, the matter should be tackled and remedied at its roots. Inequalities affecting women, he said, should not be eliminated by a simple reverse discrimination, but through measures of positive action, designed to remove the obstacles which prevent them from enjoying equal opportunities. “Formal numerical equality”, he said, “is an objective which may salve some consciences, but it will remain illusory and devoid of all substance unless it goes together with measures which are genuinely destined to achieve equality”. (4)


			Although he has found it trite to say, he insisted that private individuals endowed with legal rights were entitled to a comprehensive judicial protection and to effective judicial remedies.


			Thus, when the question first reached the European Court, it was obvious to him that, in the time gap between the creation of a right and the definitive judicial recognition of its existence, the national courts must have the power to grant inter partes interim relief. In a magisterial manner he endeavoured to demonstrate that the very purpose of interim protection is “to ensure that the time needed to establish the existence of the right does not in the end have the effect of irremediably depriving the right of substance, by eliminating any possibility of exercising it. In brief, the purpose of interim protection is to achieve that fundamental objective of every legal system: the effectiveness of judicial protection”, any presumption of validity attached to the provisions at stake, notwithstanding. As for the conditions which must be satisfied for interim protection to be granted, he said: “it does not seem to me that the subject-matter allows much room for imagination or offers scope for revolutionary discoveries”. These have long been established in legal theory and in positive law. (5)


			It was equally obvious to him that amounts collected by national authorities in contravention of European Union law should, within the framework of the action for restitution, be refunded. He said: “the right to reimbursement of sums unduly levied by the authorities is… rooted in the direct effect of the relevant provisions of Community law and the effectiveness of the protection of the legal positions created by those provisions. It is quite clear”, he went on to say, “that that protection would not be effective if a judgment declaring a charge to be unlawful… were not accompanied by the possibility for individuals to obtain reimbursement”. He rejected all relevance of the so-called “passing on” principle, insisting that the correct position should be that “passing on the charge to third parties that have purchased the goods in no way affects the right of the individual to reimbursement of the sums unduly paid”. Moreover, such a “passing on”, when it occurs, does not engender unjust enrichment in case of reimbursement. He said: “even if an individual trader may, on occasion, profit from the reimbursement of a charge that has been unduly paid, which has been passed on in part or in whole… I do not believe it can be right to describe as unjust enrichment the profit derived by an individual from the reimbursement of a charge unduly required and levied by the authorities. More specifically, I do not believe that the State, which itself has actually obtained unjust enrichment by levying… an unlawful charge, may then specifically rely on a principle of that kind to refuse to repay the sums unduly paid”. “In any event”, he concluded, “I have absolutely no doubt that if it is necessary to choose between the authorities of a Member State which have… violated Community law and a taxpayer who has paid to those authorities charges that were not properly due, it is certainly not the taxpayer who should be penalized”. (6)


			Considerations relating to the effectiveness of the system of judicial protection also permeate his opinions on the thorny question of liability in damages in case of breach of European Union law by national public, including legislative authorities. For him “it is unquestionably clear… that a Member State may… be called upon to compensate for the damage sustained by individuals consisting in or resulting from an infringement of Community provisions”. The first recognition by the European Court of State liability in damages in case of infringement of European Union law was not, he said, “a moment of eccentricity in the case law” but was “completely consistent with and a logical extension” of the fundamental value of the effectiveness of the legal system and of complete judicial protection. State liability in damages for loss suffered as a result of an unlawful national legislative action or inaction is, he emphasised, “an instrument for ensuring protection of individuals and, thereby, also for the purposes of the proper implementation of Community law…”. Surely, he stated, European Union law cannot disinterest itself completely of compensation for loss or damage where individual rights created by European Union law are concerned. Here too, the legal principles are obvious. European Union law requires that “the necessary instruments be made available in order for individuals to be able to seek, and possibly obtain, compensation for loss or damage sustained as a result of infringements” of this law, regardless of whether domestically such instruments already exist or should be devised. “It is only too obvious”, he said, that the matter cannot be entirely left to national law. If such were the case, the risk would be that for a given infringement European Union citizens “would receive different protection, some none at all”. To enhance the prospect of homogeneous judicial protection in matters of State liability in damages throughout the Member States, minimum European Union law conditions should be defined. (7)


			Discussions in the two round tables today will, undoubtedly, gravitate towards Beppi’s expressed convictions, and revolve around his analysis and arguments.


			At this juncture, it can only be earnestly wished and hoped that Beppi carries on marching on the same path and on his own trail, even though it may be increasingly arduous, not by reason of age which must be discounted, as I explained earlier, but because, as a French 17th century author and dramatist Jean-François Regnard sagaciously remarked: “c’est un pesant fardeau d’avoir un grand mérite”.


			

				


				

					* Introductory remarks made in a conference in honour of President Giuseppe Tesauro on the theme: Judicial protection of rights beyond national laws, organised by the Università degli Studi di Napoli “Federico II”, 16 November 2012.
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The European Court of Justice and the use of judicial discretion*



			The question of what amounts to a proper exercise of the courts’ discretionary power and what constitutes an abuse or, rather, by deference to the judicial institution, a misuse of discretionary power, is perplexing, somewhat perilous and, indeed, provocative. It can only be approached if the parameters of the judicial function are ascertained and the confines of judicial intervention defined. Indeed, it may be thought that Benjamin Cardozo’s remark about the varying conceptions of the nature of the judicial process, the essence of the judicial function and the limits of judicial power (1) bears, in many respects, perennial relevance.


			This may only be conjecture. An assessment of the European Court’s performance must necessarily begin with some general remarks on the place judicial bodies occupy in western society and on the controversy surrounding the actual significance and scope of adjudication.


			In so proceeding, I am conscious of the fact, alluded to by Carl L. Becker in another context, that “[w]hether arguments command assent or not depends less upon the logic that conveys them than upon the climate of opinion in which they are sustained.” (2) This consideration of relativity may be valid in both time and space: “Vérité au-deçà des Pyrénées, erreur au-delà.”


			The predominance of the law in our society is widely acknowledged. “We live in and by the law”, wrote Ronald Dworkin, (3) “we are all subjects of the law’s empire.” (4)


			In this context, the tasks entrusted to the courts are of obvious and indisputable import. “Adjudicative law” pervades our society. Judges decide contentions cases and litigated claims. In so doing, they introduce a form of what Lon L. Fuller called “social ordering”, (5) by making decisions clothed with rationality. (6) The prestige with which courts of law are endowed represents, according to some scholars, one of the major political facts of the end of the 20th century. (7)


			There may be a variety of reasons for which the courts assume an increasing role. A French author has tentatively suggested that the judges appear to be a forum of appeal against the implosion of the democratic society which fails to manage otherwise the complexity and the diversity which it, itself, generates. (8) Judge Koopmans similarly remarked that there is a constant rise in social conflict and, at the same time, “a growing inability to solve conflict by other than judicial methods.” (9) The general perception is that the courts provide justice and Lawrence M. Friedman has detected a deep and powerful trend toward what he called “total justice”, (10) a general expectation, that is, for justice and for recompense for injuries and loss. (11) He was nonetheless bound to accept that “Justice is never really total” and that it is “always tentative and imperfect from any point of view.” (12) I cannot, however, help recalling an English judge, some centuries ago, who allegedly rebuked in these terms a litigant who pleaded for Justice: “don’t talk to me about Justice, we are in a court of Law.” Yet Justice is perceived to be the business of the courts and I remember Lord Denning’s dazzling bemusement at seeing a sign post displayed on a chemist shop proclaiming: “we dispense with justice.”


			Perhaps the disillusionment with the other branches of government directs us to the courts and enhances their role.


			It is at this point that a reference to the separation of powers becomes inevitable. There is, however, no need to linger or dwell on this doctrine. Montesquieu, indeed, regarded the judicial branch of government as the weakest of the three, but never suggested that there should be a total functional separation between them. This was best understood by James Madison in the 47th Federalist paper where he showed that Montesquieu never meant that the three branches of government ought to have no partial agency in, or no control over, the acts of each other. (13) In fact, the author of “The Spirit of the Laws”, ironically renamed by a lady of an 18th century Parisian salon “Spirit on the Laws”, was more particularly concerned with “checks and balances”, the keystone of moderate government. (14)


			The “phonograph theory” (15) according to which the judges possess no power other than that of applying the law as laid down by the legislature, is deficient in many respects, not least in that the very process of application of the law inherently requires, and indeed inescapably entails, making choices. This is the essence of judicial discretion which, according to President Barak, consists in “the power the law gives the judge to choose among several alternatives, each of them being lawful.” (16) The choice should, clearly, be an informed one, should I add, justified, coherent, consistent with past pronouncements, fair and just, and is mainly revealed through methods of construction and interpretation.


			The choice of a particular hermeneutic technique, whether explicitly avowed or implicitly detected, depends on the prevailing tenet of the courts’ activist or creative involvement in law-making. (17)


			There seems to me to be a shift in this debate. For decades, academic discussion revolved around the question as to whether judges actually create law. Lord Reid once remarked that “there was a time when it was almost indecent to suggest that judges make law”. (18) Today, no one denies that adjudication is one form of law-making and that the phenomenon of judicial legislation is omnipresent. The more recent debate concerns the question of the courts’ licence for introducing, as a by-product of adjudication, binding behavioural norms of general application. This question is intimately connected with the theme of legitimacy.


			The view that the judges are subservient to the legislature springs from the acceptance of only one source of legitimacy, namely the elective one. Yet, in recent years, scholars have endeavoured to uncover other sources for legitimacy and have laid emphasis on the consideration that the judges are also endowed with legitimacy, albeit a different one, and although unelected, may even claim to be representative.


			Thus, Pierre Rosanvallon’s reminder that democracy may be simply encapsulated by the idea of concretisation of the sovereignty of the people, is followed by the observation that several convergent factors, such as economic globalisation, acceleration of European integration and the increase of the role of law, tend to undermine hitherto accepted modes of expressing the General Will. (19) What he terms “complex sovereignty” rests upon “representative pluralism” consisting in both procedural and functional representativity. All those who speak, act or decide in the name and on behalf of the people, especially the judges, are to be considered as representative. (20)


			In the same vein, Dominique Turpin shares the view that judges can be regarded as representative since they take part in expressing the General Will. (21) “Between the interstices of legislation”, he writes, “there is for the judge ‘a zone of liberty’ which he uses in a certain discretionary manner.” (22) In other cases, the judge creates such areas himself, either by giving a basis, other than the written text, for justifying his decision, or by interpreting “in his own way” ambiguous provisions or those which are so regarded by him. (23)


			May I add that Jean-Jacques Rousseau’s “General Will” is not necessarily the expressed Will of the majority, but corresponds, rather, to the idea of “Public Good”. Should one go so far as Dr Stockmann in Ibsen’s An Enemy of the People and claim that “the majority never has right on its side… the majority has might… unfortunately, but it does not make it right”?


			Members of the European Court also ponder on this question. Having remarked that a democracy may be partial, unjust, confiscating and in itself confiscated, abusive, oppressive and corrupt, Judge Pescatore expressed the view that only the effective acceptance of the principle of the rule of law may allow citizens to challenge the democratically legitimised excess of power. (24) The judges’ legitimacy is functional, deriving from their independence and subordination to the law. (25)


			At this juncture, the charge of “government by judiciary”, first levelled in 1911 against the United States Supreme Court, (26) – the expression was imported into Europe ten years later (27) and subsequently applied to the Community judicial institution (28) – should unavoidably, albeit briefly, be alluded to. Is law making not exclusively reserved to the political departments of government? By creating, within the framework of the judicial process, general norms of behaviour, are not the judges stepping out of the proper province of the courts, transgressing upon that reserved for the legislator? (29)


			Since the legislative branch of government is a political one, the charge of “government by judiciary” may only be sustainable if the definition of the very concept of “politics” may warrant it. Otherwise, a plea of “no case to answer” would be carried.


			If, as Michael Oakeshott once suggested, politics is “the activity of attending to the general arrangements of a set of people who chance or choice have brought together”, (30) then, inescapably, judges partake in politics.


			Some time ago, President Donner expressed the view that the role performed by the courts has given rise to a dual exercise of political power in a “Janus head” fashion: on one side, political government; on the other, the rule of law. (31) The courts, he went on to say, assume a highly political role, precisely because they leave political considerations aside and endeavour to act on the basis of legal consideration alone. (32) The judge, he explained, has an eminently political task to perform, and the more he remains judge, the better he fulfils it. (33)


			Support for his view, President Donner found in the Court of Justice’s tasks as defined in Article 220 (formerly Article 164) of the EC Treaty: “The Court of Justice shall ensure that in the interpretation and application of this Treaty the law is observed”, a provision which Judge Koopmans once characterised as “a quizzical kind of rule” (34) and which should be read in conjunction with Article 7 (ex Article 4) which includes the Court of Justice amongst the institutions directed to carry out, each one within the limits of the powers conferred upon it by the Treaty, the tasks entrusted to the Community. Similarly, Judge Schockweiller acknowledged that the Court undeniably assumes a political role, in the wide sense of the term, in that beyond momentary political contingencies, it establishes and maintains a particular manner for the reading and the understanding of the text, a manner which reflects a particular conception of the Community order. (35)


			This brings me to discussing the European Court.


			In so doing, I wish to recall President Aharon Barak’s cautionary remark that judges should always be aware that whenever they sit in trial, they stand on trial. (36)


			Can a charge against the European Court of misuse of judicial discretion be substantiated and the indictment sustained?


			We are all familiar, I suppose, with Montesquieu’s empirical observation: “It is a constant experience that every man invested with power is liable to abuse of it” and with Lord Acton’s century old aphorism: “power tends to corrupt and absolute power corrupts absolutely”. Since judges are invested with judicial power, “so terrible among men”, (37) they too may sometimes succumb to human frailty and are not immune, therefore, from the prospect of such an accusation, although evidence may be difficult, if not impossible, to adduce.


			Since the secrecy of deliberation is keenly preserved, evidence may only be gleaned from the text of the judgment and the manner in which the judges indite and articulate their collective wisdom. This may often be inconclusive and, before entering a verdict of not guilty, the Opinion of the Advocate General may throw some light on aspects of the case overlooked by the judges or carefully avoided by the Court, whether inadvertently or deliberately, and thus supply some useful indications. The Report for the hearing is, regrettably, no longer published.


			Is judge-made law an abusive source of law, asked a French scholar some 40 years ago. (38)


			In an endeavour to explore and elucidate this matter, Professor Duyperoux, accepting that the judge takes part in the legislative process, has suggested that such a participation may only constitute an abuse, in the sense of undue encroachment on the legislature’s sphere, in two circumstances: where the judge legislates instead of the legislative authority, and this occurs when a judicially created rule is of such importance that its enactment should have been left to the legislative authority; and, where the judge, more insidiously, legislates in contradiction to the expressed will of the legislative authority in that, regardless of its importance, the judge-made rule is incompatible with a specific legislative provision. (39)


			The first hypothesis seems to ignore the whole problem of gaps in the law. Lord Denning’s attempt to fill such gaps was once rebuked for “a naked usurpation of the legislative function under the thin disguise of interpretation.” (40) Yet Judge Pescatore has expressed the view that the French Code Civil provision which allows to prosecute, for a denial of justice, a judge who refuses to give judgment on the pretext that the law is silent, obscure or insufficient, is the best gift offered by France to the juridical civilisation. (41) In the case of the European Court, Judge Pescatore explained that, faithful to the judicial ethics, the Court endeavours to secure respect of a “minimum Community standard” despite the failure of the legislator. (42) The second hypothesis is more subtle since it involves various interpretative approaches, in particular, the one which summons the spirit, the economy and the general scheme in which the legislative provisions appear.


			Examples of the exercise of discretion may be drawn from a large array of judgments. Assessment as to whether they witness a proper exercise of judicial discretion or, conversely, testify to a misuse, is, of course, inherently subjective.


			Admittedly, there are scores of judgments with which one disagrees, either with the result or with the reasoning or both. And I am not sure to be able to avoid falling into the trap of regarding at least some of such decisions as the result of a misuse of judicial power and of considering as the outcome of a proper exercise of discretion those judgments with which I happen to agree.


			This exercise requires a careful reading of the reasons given by the Court in support of its decisions. Members of the European Court, notably President Due (43) and Judge Everling, (44) have always emphasised the importance of the statement of reasons and have remarked that, sometimes, adequate reasons are wanting.


			Surely, a judgment such as Koch, (45) in which the Court contented itself, in replying to a request for a preliminary ruling, to refer to the Report for the Hearing and to the Opinion of the Advocate General, is wholly unacceptable, even where the question relates to, what some may consider arid, Commons Customs Tariff classification. (46) This, it must be said, is very exceptional, but even when the Court, sometimes profusely, gives reasons for its decisions, these are, not infrequently, unconvincing and sometimes frankly unacceptable.


			A prime example of this is Keck and Mithouard, (47) where the Court explains what it considered to be a necessity to re-examine and clarify its case law by the fact of the “increasing tendency of traders to invoke Article 30 of the Treaty as a means of challenging any rules whose effect is to limit their commercial freedom, even where such rules are not aimed at products from other Member States…”. (48) I regard such a reason as wrong. The irony, one might think, is that the attempt of clarifying the law has, in effect, introduced additional confusion. Only the application of national provisions to “certain selling arrangements” (49) is deemed not to constitute a hindrance to trade, but there is no guidance as to which arrangements do and which do not. Moreover, there may be rules which pertain neither to the products as such, nor to the arrangements for their sales methods, and are thus left out in the wilderness. (50) I wonder, incidentally, what has remained of all this after decisions such as Mars (51) and Gourmet. (52)


			Since the Treaty uses its own terminology, the Court is entitled to give a particular meaning to Community law concepts.


			This was the case with regard to the notion of “court or tribunal” in what is now Article 234 (formerly Article 177) of the EC Treaty.


			In Vaassen–Göbbels, (53) the Court was faced with an alternative: either to adopt the national concept of “a court or tribunal” or to replace it with a Community concept. The former course of action would have led to rejecting the request for a preliminary ruling; the latter to entertain it. Without giving a definition of the Community concept of “court or tribunal” within the meaning of what was then Article 177, the Court took into consideration various characteristics of the organ which referred the questions to it, such as its permanent statutory basis, composition, adversarial procedure, compulsory jurisdiction, application of the law, and held that they satisfied the Community requirements for there to be “a court or tribunal”. Other elements, such as independence and impartiality, have been taken into consideration subsequently. (54) The choice of the other branch of the alternative was also conceivable. The problem ever since has been the inconsistent and erratic approach by the Court which sometimes allowed it to entertain requests made by bodies whose judicial quality was difficult to admit, even on the criteria enunciated by the Court itself. So confusing has the situation become that in his Opinion in Coster, (55) Advocate General Ruiz-Jarabo Colomer did not hesitate to declare that “the case law is casuistic, very elastic and not very scientific, with some vague outlines” (56) and that “the Court school of thought regarding this matter is not only excessively casuistic… but lacks the clear and precise feature required by the definition of a Community concept.” He went on to say: “Far from providing a reliable frame of reference, the case law offers a confused and inconsistent panorama which causes great uncertainty…. The principal victim of the situation,” pursued the Advocate General, “has been the Court of Justice itself, which has been hesitant with respect to the judicial nature of many bodies which have made preliminary references, and has sometimes failed to give its reasons for going in one direction or the other.” (57)


			The judgments on this matter are too numerous to be discussed today. Suffice it to say that many such judgments by which the Court accepted to reply to questions referred by national bodies which seem not to fulfil the essential criteria for there to be a court or tribunal may lead some suspicious people to enquire whether it was the content of the question, rather than the character of the organ, which carried more weight. (58)


			To allow references from administrative bodies, as was the case, for example, in Dorsch Consult (59) and in Gabalfrisa, (60) in both instances against the vehement objections levelled by the Advocates General, is incomprehensible. To acknowledge a judicial character to, in the former, the German Federal Public Procurement Awards Supervisory Board, an emanation of the Bundeskartellamt, in the latter, the Tribunal Economico-Administrativo, a department within the Spanish Ministry of Economic Affairs and Finance, which by any stretch of the imagination do not meet the most crucial requirement of independence and impartiality, is unwarranted and wholly unsustainable. To state laconically in Gabalfrisa, without reference to any specific provision, that the members of the Tribunal Economico-Administrativo, although officials of the Ministry, and despite their status, rule on complaints against decisions of another department of the same Ministry, “without receiving any instruction” from the latter, is seriously questionable. (61) It is preposterous, in my view, to regard the organisational link between the body in question and the administrative authority of which it is a part, as creating a mere presumption of lack of independence, which may be rebutted by a functional separation. (62)


			Another illustration is supplied by the various exceptions to fundamental freedoms allowed by the Treaty. The Court has been inevitably invited to explicit concepts like public policy, public security, public health, in Articles 39 (formerly Article 48) and 46 (formerly Article 56) of the Treaty relating, respectively, to the free movement of workers and the right of establishment, when relied upon by Member States in an attempt to justify derogation from these principles. Likewise, within the framework of the free movement of goods – a fertile source of litigation –, the content of the various permissible prohibitions in Article 30 (formerly Article 36), such as public morality, public policy, public security, protection of health and life of humans, animals and plants, had to be ascertained by the Court. Above all, the very notion of measures having equivalent effect to quantitative restrictions in Article 28 (formerly Article 30) had to be defined and we are all apprised of the story of Dassonville, (63) revisited by Cassis de Dijon (64) as explained by Commission v. Ireland (65) and revised by Keck and Mithouard. (66) Clearly, the Court has exercised its discretion in these matters, but, in addition, by introducing the test of proportionality and by giving conflicting rulings as to the authority which should decide whether a restrictive measure is or is not proportionate to the legitimate objective sought, the Court has created great uncertainty and much confusion.


			I refer, of course, to the cases relating to Sunday trading.


			You will remember that in the Torfaen Borough Council case, (67) the Court took the view that “national rules governing the opening hours of retail premises… reflect certain political and economic choices in so far as their purpose is to ensure that working and non-working hours are so arranged as to accord with national or regional socio-cultural characteristics, and that, in the present state of Community law, is a matter for the Member States.” (68) It then held that the question of whether the effects of specific national rules relating to marketing exceed the effects intrinsic to trade rules was a question of fact to be determined by the national courts. (69)


			This ruling gave rise to a spate of conflicting judgments by various national courts. But the most vehement protest came from Mr Justice Hoffmann (as he then was) in the Stoke-on-Trent case. (70) “In applying the Treaty as interpreted by the Court”, he said, “the national court has to be aware of another division of powers: not between European and national jurisdiction, but between legislature and judiciary. The fact that the European Court has said that a particular question is one for the national court does not endow that court with quasi-legislative powers. It must confine itself within the areas of judicial intervention required by the Treaty and not trespass on questions which are for democratic decision in Parliament.” (71) The aim of the English legislation appeared clear to him: “to ensure that so far as possible, shopkeepers and shop assistants do not have to work on Sunday… to maintain the traditional English Sunday.” (72)


			Addressing the issue of proportionality, Mr Justice Hoffmann said: “This is a case of sovereign legislature acting to further what the European Court has held to be legitimate objectives. It is subject only to a requirement that the measure should not be disproportionate to the importance of its objective. The question is one on which strong and differing views may be held and which has been the subject of frequent parliamentary debate. Is the court to apply its own opinion of the importance of ensuring that shop workers do not have to work on Sundays and weigh that against its opinion of the importance of selling more Dutch bulbs or Italian furniture? If the legislature has declined to adopt any modification of the existing exceptions, is the court to say that modifications should nevertheless be introduced because in its opinion they would not detract from the legislative object and would mean that the Act was less of a hindrance to Community trade?” “In my judgement”, he went on to say, “it is not my function to carry out the balancing exercise or to form my own view on whether the legislative objective could be achieved by other means. These questions involve compromises between competing interests which, in a democratic society, must be resolved by legislature. The duty of the court is only to inquire whether the compromise adopted by the United Kingdom Parliament, so far as it affects Community trade, is one which a reasonable legislature could have reached. The function of the court is to review acts of the legislature but not to substitute its own policies or values.” (73) “This is not an abdication of judicial responsibility”, he emphasised. “The primacy of the democratic process is far more important than the question of whether our Sunday trading laws could or could not be improved.” (74) In fact, Mr Justice Hoffmann does not exclude judicial review of national legislation. He allows for a sort of “manifest error” test, saying “the court’s duty goes no further than to decide whether it is a reasonably tenable view that preventing shop workers from having to work on Sunday is a sufficiently important objective to justify the consequent reduction in Community trade and that no means other than requiring shops to shut would achieve the same objective with less hindrance to trade.” (75)


			In the later case of Conforama, (76) the Court reproduced the considerations of the previous judgment, but, this time, it stated that “the restrictive effects on trade which may stem from such rules do not seem disproportionate to the aim pursued.” (77) No reasons are given and this failure to supply an explanation for the endorsement of such rules and for the fact that the Court itself may decide the issue of proportionality is particularly disturbing in the light of the substantial discussion of these issues by Advocate General Van Gerven. (78)


			This was not the end of the matter. In the subsequent reference from the House of Lords in the case of Stoke-on-Trent and Norwich City Council, (79) the Court explained that it had made itself the finding in Conforama because “it had all the information necessary for it to rule on the question of proportionality of such rules and that it had to do so in order to enable national courts to assess their compatibility with Community law, in a uniform manner since such an assessment cannot be allowed to vary according to the findings of fact made by individual courts in particular cases.” (80)


			The Court explained the approach taken as regards proportionality by saying that it must be considered whether the restrictive effects on intra-Community trade “are direct, indirect or purely speculative and whether those effects do not impede the marketing of imported products more than the marketing of national products.” (81) It then held that the prohibition laid down by Article 30 (now Article 28) did not apply to national legislation prohibiting retailers from opening their premises on Sundays. (82)


			It is still not clear to me who decides on whether national rules produce excessive restrictive effects: is it the national court or the European Court? If it is a question of fact, can the latter do so within the framework of the preliminary ruling procedure? This issue also arises in deciding on the State’s liability in damages for infringement of Community law.


			Since Brasserie du Pêcheur and Factortame, (83) it has been made clear that a sufficiently serious breach of Community law must have been committed for there to be a State liability in damages. The ingredients of such a breach were spelt out in the Court judgment. In several judgments, the European Court held that whether an infringement of Community law was to be regarded as a sufficiently serious one was a matter of fact which, in principle should be decided by the national courts. (84) In some cases, it has nonetheless decided this question itself on the ground that it had sufficient knowledge of the facts and circumstances of the case pending before the national court and disposed of all the necessary information to allow it to assess whether those facts warrant a finding of a sufficiently serious breach. (85) Thus, for example, in Stockholm Lindöpark, (86) the Court held that a provision of the Swedish VAT legislation was “clearly incompatible” (87) with the relevant Community directive on the import of which there could be “no reasonable doubt” (88) and that, therefore, a sufficiently serious breach of Community law was committed through the application of such a provision. (89) The Svea Court of Appeal could therefore reach no other conclusion. Similarly, in Gervais Larsy, (90) the Mons Labour Court could make no finding other than that the Belgian national institute for social security of self-employed workers had committed a serious breach of Community law by misapplying the clear and precise provisions of a Community regulation and by failing to draw all the consequences from a previous ruling given by the Court in similar factual circumstances. (91)


			I can discern no consistent approach by the European Court in this matter, and I wonder how is it possible to hold that a question falls within the jurisdiction of the national court and simultaneously, in some cases, decide this question itself. No rationale for the differing choice is ever supplied.


			Confusion has also been generated by the Court’s recent attitude towards the horizontal effect of Community directives. Whatever the merits or deficiencies of this solution, the consistent and categorical denial of such an effect since Marshall (92) reiterated in judgments such as Faccini Dori (93) and El Corte Inglés, (94) has been somewhat dented by rulings such as CIA Security International (95) and Unilever Italia. (96) In the latter the Court has decided that non-compliance with a requirement of notification of national measures, imposed by a Community directive and which taints such measures with a “substantial procedural defect” may be invoked before the national courts. (97) It has thus actually recognised the directive’s “diagonal effect.” (98) Moreover, no one may gainsay the principle of interprétation conforme. But, for the European Court to proceed, as it did in Marleasing (99) is, in my view, clearly wrong. You may remember that in that case the European Court declared that in applying national law the national courts were required to interpret it “as far as possible” in the light of the wording and the purpose of the relevant Community directive. (100) Rather than leaving the matter to be decided by the national court, the European Court then held that such an interpretation was, in fact, possible. (101)


			The scores of Orders by which the Court rejected requests for preliminary ruling by reason of various deficiencies of the reference may also have to be scrutinised. Since Telemarsicabruzzo, (102) the Court rejects references which do not include an adequate statement of the facts and circumstances of the case precluding it from giving a reply which might be of use to the referring judge. (103) This approach is wholly inconsistent with that followed for almost thirty years and which left it for the national court to decide on the content of the documents submitted to the European Court, taking the risk, as the latter was quick to point out, that the answer it will provide may, in some circumstances, be of little or no use to the referring judge. (104) It is also puzzling since in many cases, despite the lack of information in the order of reference, the Court has accepted to entertain the request for a preliminary ruling on the ground that the intervening parties’ observations and the oral procedure made up for the lacking details.


			This has altered the preliminary ruling procedure. The Court is, undoubtedly, entitled to change its case law but not to undermine the very essence of the judicial cooperation. It is unfortunate that it has done so by rejecting a reference in circumstances where the national judge had never been previously told that certain facts and arguments relating to the case before him should be conveyed to the European Court. The great number of references which the Court declines to entertain for an alleged insufficiency of reasons and deficient exposition of facts may give rise to suspicion that it has something to do with the content of the questions referred. It is also relevant to note that, on some occasions, a judge whose request for a preliminary ruling has been rejected for lack of sufficient information brought the matter for a second time before the Court, supplying what he believed to be sufficient details.


			In some cases, the Court took the view that the reference remained incomplete and rejected it again. (105) In others, having studied the additional material supplied, the Court rejected the request on the ground that, in the light of the information obtained, the question appeared irrelevant or that the necessity for a ruling had not been established. (106)


			There are cases where the Treaty expressly directs the Court to define the legal regime of a particular remedy. The clearest example is the former Article 215(2), now Article 288(2), on the matter of the Community’s non-contractual liability. A measure of discretion is involved here. Yet, I must confess that in the ruling in Zuckerfabrik Schöppenstedt, (107) in which the Court enunciated that only in a case of a particularly serious breach of a superior rule of law for the protection of individuals, damages may be awarded, I found no demonstration that this indeed was a general principle common to the laws of the Member States. How many of those who sustain injury or suffer loss as a result of an unlawful Community legislation may realistically expect to obtain compensation where, according to the Court, the national legal principles governing public authorities’ liability in damages only allow for liability to be incurred in exceptional circumstances and consequently, “individuals may be required… to accept within reasonable limits certain harmful effects on their economic interests as a result of a legislative measure without being able to obtain compensation from public funds even if that measure has been declared null and void”? (108)


			The draconian regime propagated by the Court was unwarranted in law, detrimental in its application to aggrieved parties and is wholly inconsistent with the Court’s persistent and self-proclaimed concern with a coherent and an effective judicial protection.


			Much the same can be said about the meaning the Court has given to the concept of “individual concern” in Article 230(4), formerly Article 173(4), and before Maastricht, Article 173(2).


			The manner in which the Court, in Plaumann, (109) in its discretion, defined this condition was not compelling. And one may wonder why the Court has displayed such sloth and torpidity ever since. Despite having acknowledged that, for private parties, the proceedings for annulment were “clearly restrictive”, (110) the Court took the view that is was inappropriate for it to express any views on the merits of the regime. (111) To be individually concerned by a Community measure, the Court held, persons other than its addressee should be affected by the latter “by reason of certain attributes which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons and by virtue of these factors distinguishes them individually just as in the case of the person addressed.” (112)


			However welcome the judgment in Codorniu, (113) I confess my inability to understand how is it possible to reconcile it with the very definition of “a regulation” which the Court has given in 1962 in Confédération nationale des producteurs de fruits et légumes (114) and adhered to ever since. A regulation, the Court held, “being essentially of a legislative nature, is applicable not to a limited number of persons, defined or identifiable, but to categories of persons viewed abstractly and in their entirety.” (115) There is an antinomy between an authentic regulation and the concept of “individual concern” as construed by the Court. And this matter has been treated with great inconsistency and incoherence arising not only from cases where the Court of First Instance entertained applications by private parties for the annulment of provisions contained in Community regulations without even discussing the locus standi of the applicants or the admissibility of the action, (116) but also from those cases in which it was held that individuals may only be individually concerned by decisions, sometimes disguised in the form of a regulation, whoever is the addressee.


			In Codorniu itself the Court emphasized that “the institution of proceedings by a natural or legal person for a declaration that a regulation is void is subject to the condition that the provisions of the regulation at issue in the proceedings constitute in reality a decision of direct and individual concern to that person.” (117) Yet, it acknowledged the applicant’s standing despite the finding that the provision at stake was “by nature and by virtue of its sphere of application… of a legislative nature in that it applies to the traders concerned in general”, and stated that that circumstance “does not prevent it from being of individual concern to some of them.” (118)


			In this respect the Court of First Instance explained in Biscuiterie-Confiserie LOR (119) that in Codorniu it was effectively held that a provision contained in a regulation “may be of individual concern to an economic operator in so far as it adversely affects that operator specific rights.” (120) However, in Antillean Rice Mills, (121) the Court of First Instance stated that a finding, within the context of proceedings for annulment, that an applicant is individually concerned by a Community measure, implies that the latter constitutes a decision for that person (122) and declared, in the same judgment and with the same breath, that in accordance with an established case law, “a measure which is legislative by nature and by virtue of its sphere of application, in that it applied to the traders concerned in general, may be of individual concern to some of them. Even though such a measure may be regarded as a decision with regard to the applicants in question when determining the admissibility of the action for annulment, its legislative nature does not hereby cease to exist since its intrinsic nature and sphere of application are not modified by that assessment.” (123) In another case the Court of First Instance explained that “in certain circumstances, even a legislative measure applying to the traders concerned in general may also be of individual concern to some of them. In those circumstances, a Community measure could be of a legislative nature and, at the same time, vis-à-vis some of the traders concerned, in the nature of a decision.” (124)


			Yet, the Court of Justice had previously held that “if a measure entitled by its author a regulation contains provisions which are capable of being not only of direct but also of individual concern to certain natural or legal persons, it must be admitted, without prejudice to the question whether that measure considered in its entirety can be correctly called a regulation, that in any case those provisions do not have the character of a regulation and may therefore be impugned by those persons under the terms of the second paragraph of Article 173.” (125) Indeed, it was made clear that private parties may bring annulment proceedings against a Community regulation only when the latter is, in reality, a bundle of individual decisions. (126)


			The Court’s definition of “individual concern” has been, both, unwarranted and extremely detrimental to the “complete and effective judicial protection” to which, according to it, individuals are entitled under Community law. (127)


			The Court of First Instance has recently recognised that denial of standing to contest the lawfulness of provisions contained in a Community regulation may, in some circumstances, deprive the applicant of the right to effective remedy and that consequently, “the strict interpretation applied until now, of the notion of a person individually concerned according to the fourth paragraph of Article 230 EC, must be reconsidered.” (128) It then suggested that a natural or legal person should be regarded as being individually concerned by a Community legislative measure of general application if the latter “affects his legal position, in a manner which is both definite and immediate, by restricting his rights or by imposing obligations on him.” (129)


			In Union de Pequeños Agricultores (130) Advocate General Jacobs has bravely invited the Court to depart from its previous case law on “individual concern” which, according to him, was incompatible with the principle of effective judicial protection. (131) He correctly took the view that there were “no compelling reasons” to read into the notion of individual concern, laid down in the fourth paragraph of Article 230 EC, “the requirement that an individual applicant seeking to challenge a general measure must be differentiated from all others affected by it in the same way as the addressee.” (132) He then suggested that a person should be regarded as individually concerned by a Community measure where “by reason of his particular circumstances, the measure has, or is liable to have, a substantial adverse effect on his interests.” (133)


			Advocate General Jacobs put forward several forceful reasons for inviting the Court to reconsider the case law regarding the notion of “individual concern.” Among those, he emphasised the need to avoid a denial of justice, to improve judicial protection, and to provide clarity to a complex and incoherent body of law. (134) In particular, the Advocate General pointed out some anomalies arising from the restrictive approach to individual standing and the Court’s case law relating to admissibility of actions for annulment in relation to acts capable of judicial review, the identity of the applicants and the grounds of invalidity. (135) He correctly stated that the wording of the fourth paragraph of Article 230 did not preclude reconsideration by the Court of its case law on individual concern and convincingly argued that “the notion of individual concern is capable of carrying a number of different interpretations.” (136) He reminded the Court that its case law in other areas “acknowledges that an evolutionary interpretation of Article 230 EC is needed in order to fill procedural gaps in the system of remedies laid down by the Treaty and ensure that the scope of judicial protection is extended in response to the growth in the powers of the Community institutions. (137) And Advocate General Jacobs went on to say: “it cannot be denied that the limited admissibility of actions by individuals is widely regarded as one of the least satisfactory aspects of the Community legal system. It is not merely the restriction on access which is criticised; it is also the complexity and apparent inconsistency which have resulted from attempts by the Court to allow access where the traditional approach would lead to a manifest ‘denial of justice’.” (138) He then declared that “it is surely indisputable that access to the Court is one area above all where it is essential that the law itself should be clear, coherent and readily understandable.” (139)


			An impervious court gave a short shrift to these suggestions. In its judgment of 25 July 2002, after recalling its case law on this matter, the Court emphasised that the Community is based on the rule of law and that individuals are entitled to effective judicial protection. (140) It then stated that “a natural or legal person can bring an action challenging a regulation only if it is concerned both directly and individually” and that although the condition of “individual concern” should be interpreted in the light of the principle of effective judicial protection, “such an interpretation cannot have the effect of setting aside the condition in question, expressly laid down in the Treaty, without going beyond the jurisdiction conferred by the Treaty on the Community Courts.” (141) And the Court concluded: “while it is, admittedly, possibly to envisage a system of judicial review of the legality of Community measures of general application different from that established by the founding Treaty and never amended as to its principle, it is for the Member States, if necessary, in accordance with Article 48 EU, to reform the system currently in force.” (142)


			The Court’s attitude is perplexing. There is nothing to preclude it from giving a definition of “individual concern” different from the one given forty years ago in Plaumann. To cling to that definition on the ground that departure from it entails violation of the relevant Treaty provision is disingenuous, since it is only the interpretation given by the Court which should be revised, and since, moreover, in other circumstances, the Court’s praxis does not display a particularly faithful adherence to the textual or literal approach.


			Judgments repugnant to the express letter of the Treaty, compounded by poor reasoning, may be regarded as a first case of misuse of judicial power, since no real choice is left to the Court and the justification for departing from the text is, to say the least, unconvincing.


			Foto-Frost (143) is, in my view, a prime example of such a case. To suggest that “in enabling national courts, against whose decisions there is a judicial remedy under national law, to refer to the Court for a preliminary ruling questions on interpretation or validity, Article 177 did not settle the question whether those courts themselves may declare that acts of Community institutions are invalid”, (144) is plainly wrong. Whatever the misgivings of Advocate General Mancini, who overstated the importance of the case by saying that the question in Foto-Frost was “one of the thorniest that the Court has ever had to tackle” (145) and who took the view that the arguments based on the wording of Article 177, however solid, had nonetheless to be rejected, albeit with “undeniable uneasiness”, (146) it is clear to me that in allowing, rather than compelling, national courts to refer to the European Court questions on both interpretation and validity of Community law, the Treaty inescapably entitles these courts to decide on such questions themselves. (147) The fact that the duty thus imposed on national courts is in direct contradiction with the previous pronouncement by the Courts in Granaria (148) and in some respects with the subsequent decision in TWD Textilwerke Deggendorf (149) also taints Foto-Frost with incoherence which may be regarded as another ingredient of the compound concept of a misuse of discretion.


			A similar spurious textual approach was adopted in Dzodzi, where the Court stated that “[i]t does not appear from the wording of Article 177 or from the aim of the procedure introduced by that article that the authors of the Treaty intended to exclude from the jurisdiction of the Court requests for a preliminary ruling on a Community provision in the specific case where the national law of a Member State refers to the content of that provision in order to determine rules applicable to a situation which is purely internal to that State.” (150) Unmoved by the misgivings expressed by its Advocates General, deriving, inter alia, from the fundamental principle of the Community’s limited authority to act (151) − Advocate General Tesauro had no hesitation in qualifying such a stance as an “abuse of procedure” (152) −, the Court reiterated this untenable justification and has adamantly upheld its jurisdiction in identical circumstances in cases such as Leur-Bloem, (153) Giloy (154) and Kofisa Italia. (155) Unheeded by the protestations of Advocate General Tizzano, the Court has extended this controversial solution in Adam, (156) to a situation where national law simply burrows a Community concept in a non-Community context. Moreover, laconically to affirm that it is “clearly in the Community interest that, in order to forestall future differences of interpretation, provisions or concepts taken from Community law should be interpreted uniformly, irrespective of the circumstances in which they are to apply” (157) without ever revealing what this interest consists of, fails to provide any reason at all for assuming jurisdiction. And, at the same time, to decline jurisdiction in Kleinwort Benson on the ground that the domestic legislation at stake did not effect a direct and unconditional renvoi to provisions of Community law (158) is to introduce a compound and an unwarranted distinction, which Advocate General Jacobs considered arbitrary, (159) and which portrays a rambling Court making inconsistent decisions.


			So is Chernobyl. (160) The gist of the Court judgment lies in what it referred to as a “procedural gap”, (161) namely, the Treaty’s failure to grant Parliament the capacity to bring proceedings for annulment, could not override the preservation of the institutional balance. It is interesting to recall that this ground was discarded by Advocate General Van Gerven, for whom acknowledgement of Parliament’s limited right of action stems from the requirement of an adequate and coherent system of legal protection. The recognition that Parliament has standing, albeit solely in order to safeguard its own prerogatives, cannot derive, according to the Advocate General, from considerations relating to the institutional balance. In his Opinion, (162) Advocate General Van Gerven suggested that the latter case should be read as “a refusal to accede to the Parliament’s request to alter the institutional balance in its favour…”. (163) Endorsement of such a submission “might have been interpreted as interference by the Court in the very delicate question of institutional balance as between the Community institutions endowed with legislative powers or prerogatives and thus an interference in the political decision-making process…”. (164) It was proper for the Court to base Parliament’s standing on the need to ensure an adequate and coherent system of judicial protection since such is “the inalienable task of the courts”. (165) To do so by interfering “with the delicate political balance between the institutions” (166) is to assume a task which falls to the legislature. To establish or re-establish an institutional balance between the Council, the Commission and the Parliament was a matter which the Advocate General considered to be outside the province of the courts. (167)


			Chernobyl overrules Comitology, in which the Court had to consider whether it was possible, “by means of an interpretation of the first paragraph of Article 173, for the European Parliament to be recognised as having capacity to bring actions for the annulment of acts of the Council or the Commission” (168) and held, with little dexterity, that the applicable provisions as they then stood did not enable it to recognise the capacity of the European Parliament to bring such actions. (169)


			The fact that subsequent Treaty amendment incorporated the Court’s solution should not, in my view, bear any relevance on the question of the appropriateness or otherwise of the Chernobyl decision. Premonition is not an attribute of judges, only of oracles, even if Blackstone once described the judges as “the living oracles”. (170)


			The relevant issue here is which of the two judgments, Comitology or Chernobyl, is legally justified and to consider the pertinence of overruling, within the same normative framework, to the discussion on judicial discretion in the light of the need for coherence, consistency and legal certainty.


			Like all courts of law, the European Court has the right to reverse its own previous decisions. When it does so, it should give the authentic reasons and may not proceed to distinguish cases which give rise to indistinguishable legal problems. The solution given by the Court in the case of Emmott (171) was based essentially on considerations of legal certainty. To reverse the principal there enunciated and to state in the case of Fantask (172) that the decision in Emmott was “justified by the particular circumstances of that case” (173) seems, at best, somewhat contrived.


			The appraisal of the exercise of judicial discretion may also relate to circumstances in which the choice made by the courts is evaluated by reference to a more general scheme.


			Thus, for example, in Port, (174) having said: “[i]t is true that the third paragraph of Article 175 of the Treaty entitles legal and natural persons to bring an action for failure to act when an institution has failed to address to them any act other than a recommendation or an opinion,” (175) the Court, after almost 4 decades of judicial activity, has made an analogy with the standing of private applicants within the framework of proceedings for annulment, more particularly with the requirement of direct and individual concern and stated that “Article 175 must be interpreted as also entitling them to bring an action for failure to act against an institution which they claim has failed to adopt a measure which would have concerned them in the same way.” The Court simply held that “[t]he possibility for individuals to assert their rights should not depend upon whether the institution concerned has acted or failed to act.” (176) Felicitous as this ruling may be, it is in contradiction with the letter of the Treaty.


			So is Les Verts (177). Despite the explicit text of former Article 173, which allowed for only acts of the Council and the Commission to be judicially reviewed, the Court held that a literal interpretation of this provision would lead to a result which was contrary to, both, the spirit and the system of the Treaty. The Court expressed the view that the “general scheme” of the Treaty was to allow for a judicial review of all acts which intend to produce legal effects and that the reasons for which Parliament was originally excluded from such a review no longer existed. It was therefore possible to bring proceedings for annulment against acts of Parliament which intend to create legal effects vis-à-vis third parties.


			In the context of preliminary rulings, Defrenne (178) was perhaps one of the judgments which attracted the most stern criticism and elicited severe comments accusing the Court, albeit in thinly disguised terms, of abuse. You may remember that, in that case, the Court held that “the direct effect of Article 119 cannot be relied on in order to support claims concerning pay periods prior to the date of this judgment, except as regards those workers who have already brought legal proceedings or made an equivalent claim.” (179)


			Professor Hamson poured out his scorn, stating: “[t]he interpretation which the Court has put upon the Treaty is such that in order to avoid mere chaos the Court is compelled to claim and to exercise a dispensing power which is I believe not known to any modern court of any of the Member States… the power to suspend as to the past (where it is admitted at all, for there is a considerable bias against retroactive legislation) and the powers to declare the law de novo as to the future (i.e. to make it effective as from a given date) is inherently the mark of the legislative function and there is an obstinate belief upon the continent of Europe that a court does not have legislative function. Such a function does not appear to have been allocated to the Court of Justice by Article 164 to which the Court has very frequently referred as constituting its charter. Moreover, when acting under Article 177 the Court had previously with a special punctiliousness reiterated that it was concerned only with the interpretation of the law, and not with the application of it which is left to the national courts. The distinction between interpretation and application is evidently fine and difficult; but surely the consideration of the practical consequences of a judgment pertains upon any view to the sphere of the application of the law.” (180) On the same ruling, Lord Justice Oliver said: “[t]he juristic basis for this decision is, I confess, not entirely clear to me, for on the face of it the EEC Treaty either did or did not create individual rights which national courts were required to protect; and confining the protection of those rights to particular individuals simply on the basis of whether they have or have not commenced an action is difficult to justify logically.” (181)


			Interestingly enough, Advocate General Trabucchi thought that the submissions made by the British and the Irish governments relating to the consequences of the direct effect of Article 119 were wholly unmeritorious. He said: “Arguments of this kind, however pressing on grounds of expediency, have no relevance in law… On the other hand, in view of the fact that Article 119 is recognised as having direct effect solely in respect of pay, properly so called, representing consideration for ‘equal work’, the financial consequences should not reach too high a level, having regard to the effects of limitations in the various Member States.” (182)


			An equally controversial approach and, to my mind, untenable stance was taken by the Court in the Foglia/Novello saga. (183) The preliminary rulings procedure does not allow, on any reading of Article 234 (formerly Article 177), to deny a national court the right to obtain a ruling from the European Court on questions of Community law, on the ground that such questions arose within a framework of a non-genuine or contrived dispute between the parties to the main proceedings. Furthermore, to reach the conclusion, by reference to the presumed intention of the parties and to the fact that they happen to agree on the result to be achieved, that these proceedings constitute a procedural artificial device in order to invalidate a foreign legal provision, is to disregard the allocation of functions between the national courts and the European Court, the spirit of the preliminary rulings procedure, numerous pronouncements by the Court itself and decades of case law. To hold that a request for a ruling must correspond to an “objective requirement inherent in the resolution of a dispute” is plainly misguided − the need for a ruling is always subjective − and to implicitly accuse the referring judge of abuse of process (184) is to undermine the whole structure of this judicial dialogue.


			Without expressly overturning this position, the European Court has, to all intents and purposes, abandoned it. In quite similar circumstances, it has, somewhat disingenuously, simply stated that there was nothing on the file to show that the dispute before the national court was not genuine. (185) More recently, some ingredients which were regarded in Foglia/Novello as indicative, almost conclusively, of the artificial nature of the dispute, namely the agreement between the parties on the point of the Community law in question and the fact that the compatibility of a foreign legal provision was at stake, have been given no significance at all. I refer, in particular, to the TF1 and M6 case, (186) where the Advocate General said that “[t]he fact that the legislation of one Member State was being challenged in the courts of another Member State appears to have influenced the Court’s decision to reject the reference in Foglia/Novello as inadmissible, although in other cases the Court has not rejected a reference on that ground.” (187) In its judgment the Court stated: “The fact that the parties to the main proceedings are in agreement as to the result to be obtained makes the dispute no less real.” (188) Furthermore, in Cura Anlagen, (189) the Court dismissed objections to the admissibility of the reference even though it admitted that “some of the information on the file might give rise to a suspicion that the situation underlying the main proceedings was contrived with a view to obtaining a decision from the Court of Justice on a question of Community law of general interest.” (190)


			I am in the unfortunate position of regarding the wisdom of the Court’s decision in CILFIT (191) as equally questionable. I cannot adhere to the statement that “the correct application of Community law may be so obvious as to leave no scope for any reasonable doubt as to the manner in which the question raised is to be resolved”, cunningly avoiding the emotive notion of acte clair. The solution proffered by Advocate General Capotorti was preferable. But my objection is based on the fact that because of the inherent impossibility to apply it, the decision in CILFIT should be regarded as bringing the Court into disrepute. To release itself from the duty to refer, by reason of the clear and obvious meaning of the provision in question, the national court or tribunal, by some incantation, “must be convinced that the matter is equally obvious to the courts of the other Member States and to the Court of Justice.” It is required to compare the various different language versions, divine the meaning which should be given to the provision by considering the peculiarity of Community law terminology and finally place the provision in its context and proceed to interpret it in the light of Community law as a whole, account taken of its objectives and state of evolution. In short, to absolve itself from the duty to refer on the ground that there is no reasonable doubt as to the correct application of the provision in question, the national court must proceed in assessing “the specific characteristics of Community law, the particular difficulties to which its interpretation gives rise and the risk of divergences in judicial decisions within the Community.”


			In this regard Advocate General Jacobs wrote: “If the CILFIT judgment were applied strictly, then every question of Community law… would have to be referred by all courts of last instance.” (192) G. Bebr expressed the view that “[t]he usefulness of this ruling should not be over-estimated. In particular, the requirement that a national court should first consult the relevant case law of courts of other Member States interpreting a Community rule before deciding whether or not such a rule was clear, is rather academic. It presupposes that all national judges are true polyglots and, moreover, that the decisions of courts of other Member States are easily available.” (193) And, with a sort of an understatement, he concluded: “[t]his requirement is, it is respectfully submitted, unrealistic and unworkable in practice.” (194)
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