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About the book


s international law universal? Can it be anything else than the will of the actors who are able to impose on others their values and interests? These are some of the questions that underlie this book, which, following a critical approach, emphasizes the profound ambivalence of international law. Lire la suite

 Beyond the strategic objectives that can be pursued – by a lawyer pleading before a court, a state representative operating in an international organization or addressing the general public, an author seeking recognition, or a citizen interested in the law – since international law cannot be interpreted objectively, can it at least be interpreted in a convincing and well-argued way?

 International law appears to be torn between, on the one hand, the pursuit of a universalist ideal of justice and peace, and, on the other, the need to deal with power relations in a political context. From this perspective, it would be futile to claim to establish, and even less ‘to discover’, one single ‘correct’ interpretation of legal rules such as, for example, the right to self- determination, the principle of non-intervention or the prohibition of genocide. It is however possible to provide an overview of the main debates among states, other international actors or among legal scholars relating to the interpretation of the main rules of international law. In the book, these debates will be illustrated by references borrowed from popular culture and, in particular, from music and films.

 The ambition of this book is to enable the reader, on the basis of these elements, to position himself or herself by selecting and defending the arguments that seem most convincing, and, more fundamentally, to understand the legal and political terms of the controversy...




This eBook can be cited
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Foreword


The illustration chosen to introduce this book is “Guns and Roses” (2007) by Shepard Fairey also known as Obey. The poster is a form of tribute to the communist agitprop imagery of China’s cultural revolution and it makes a stark statement about the ambivalence of international law. The roses decorating the gun barrels are an aspiration to peace with the weapons metaphorically transformed into flowers; and yet a martial atmosphere persists underscoring the utopian character of the abolition of war – a utopian character that no one can deny, given the number and intensity of ongoing conflicts. The pursuit of a universal ideal of peace and justice must find a working compromise with power politics which will sporadically and contingently limit or vary the contents and effects of that ideal. This head-to-head between ethics and politics is central to international law and to the way it is represented in popular culture, especially in the many song lyrics and film dialogues that will be referred to regularly here when examining more specific topics and principles.


It is by highlighting this ambivalence that this book sets out to provide an introduction to international law and to promote a better understanding of it. The book has been developed from a course taught for several decades now at the Université libre de Bruxelles. It owes a great deal to former teachers of the course to whom we are sincerely grateful: Charles Chaumont (1961–1968), Jean Salmon (1968–1996), Eric David (1996–2009) and Pierre Klein (2009– 2015). Indeed Pierre Klein participated actively in developing the structure and content of several chapters of this book and we are particularly thankful to him. This legacy, which in turn goes back to what is referred to in the French-speaking world as the école de Reims, accounts for the word “critical” in the title of our textbook. But the “critical” tag also refers to a strand of thought no longer of Marxist but of structuralist inspiration and embodied among others by Martti Koskenniemi, especially in From Apology to Utopia. The Structure of International Legal Argument (1989), and by Emmanuelle Tourme-Jouannet in The Liberal-Welfarist Law of Nations. A History of International Law (2012)1. This strand of thought acknowledges that legal interpretation is relative and indeterminate, and it emphasizes the tensions both between different norms and principles and among diverse conceptions of ← 7 | 8 → international law. The ambivalence we have pointed out between universalist ethics and particularist politics follows this line of thought directly to which we are committed from the outset.


As to the term ‘introduction’, it signals that any encyclopaedic ambition has been set aside. This book is not a summary or even an outline of all the rules of international law, from commercial law to environmental law, from human rights law to the law of war, from health law to tax law. The focus instead is on three major overlapping features - the subjects, the sources and the implementation of international law -, the aim being to provide what we hope will be an operational analytical framework for addressing the most varied of problems. After an introductory chapter setting out the ambivalences of the international legal order (Chapter I), Part I will expound on the subjects of international law beginning with the state, the ways in which it is formed (Chapter II), the delimitation of its territory (Chapter III), and its sovereign powers (Chapter IV) before dealing with international organizations (Chapter V) and then private persons (Chapter VI). Part II will examine questions relating to custom (Chapter VII), treaties (Chapter VIII) and other sources of international law (Chapter IX). Finally Part III will cover the implementation of international law, which will relate to the problems of the use of armed force, traditionally assimilated to a specific form of sanction for violation of rules (Chapter X), responsibility (Chapter XI) and the peaceful settlement of disputes (Chapter XII); this final chapter will provide an opportunity to conclude by addressing the issue of what is generally termed the ‘fragmentation’ of international law.


Before embarking on these various chapters, three points must first be made about the method employed. First, we feel that our chosen plan is consistent with the critical approach we have opted for. The introductory chapter aims to set the teaching of international law in a historical perspective by showing that the ambivalences characterizing it have always been around, even if the terms used have been and still are being continually redefined, especially as and when changes occur in the balance of power and political contexts. We have preferred not to begin with sources, which would have suggested that the rules of international law could be established by a deductive process on the basis of abstract ideas and general principles, whereas we see those rules instead as the outcome of specific and contingent struggles for power played out among the actors of international law in particular. This explains why we have chosen to deal in Part I with actors (and therefore with the subjects of the international legal order), whose wills and interactions condition both the creation of international law (a process that then logically is the topic of Part II on sources) and its implementation (examined in Part III). Second, we are fully aware that this division may give rise to regret and frustration inasmuch as ← 8 | 9 → it sometimes involves addressing the same idea in different places. The concept of “peremptory norms” (jus cogens), for example, appears in the chapter on the exercise of state sovereignty and immunities, in the chapter on human rights, in the chapter on custom (more particularly in the section on relations among the various sources of international law) as well as in the chapter on responsibility. Like all outlines, the one we have settled on presupposes that things are to be grouped and subdivided, and sometimes artificially so. The somewhat static distinction between the actors, the formation and the implementation of international law might seem to overlook the dialectical relations between legal rules and power relationships, the latter determining and in turn being influenced by the former. The essential point, we argue, is that the whole should be coherent. We hope that the coherence just set out will be confirmed upon reading. Third, and again in line with the critical perspective running through this book, we do not claim to determine and even less to “discover” the (only) “correct” interpretation of international law. Whether it be questions as different as the right to self-determination, the limits of State immunities, the powers of the United Nations Security Council, the definition of genocide or the scope of self-defence, we shall provide a glimpse of the main debates that divide scholars, states and the other actors in the international arena. It is our hope that readers will be able to determine their own positions by selecting and defending those arguments they find most convincing and more fundamentally to understand the legal and political issues in contention. ← 9 | 10 →





1 Selected reading for each chapter is included at the end of the book. To make this Critical Introduction easy to read we have kept scholarly references in the main text to the bare minimum.
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CHAPTER I


The Ambivalences of the International Legal Order


The law oppresses us and tricks us,
 The wage slave system drains our blood;
 The rich are free from obligation,
 The laws the poor delude.
 Too long we’ve languished in subjection,
 Equality has other laws; “No rights”, says she “without their duties, No claims on equals without cause.”

 ’Tis the final conflict
 Let each stand in his place
 The International Union
 Shall be the human race.

 Adaptation of Charles H. Kerr’s translation from the original, for the IWW Songbook (34th edition) on
 www.marxists.org/history/ussr/sunds/lyrics/international.htm


This excerpt from the Internationale (Eugène Potier and Pierre Degeyter, 1871 and 1888) is a wonderful illustration of the ambivalences of international law. On the one hand, it represents a universal ideal meant to take the place of the laws of individual states. According to the lyrics composed shortly after the events of the Paris Commune, this ideal is based on emancipation (“too long we’ve languished in subjection”) and equality, which dictates “other laws” than the law of the state currently in place, which “tricks us” and confers nothing but duties on the poor. This cosmopolitan body of law is destined to personify what “shall be the human race”. But, on the other hand, for this to happen, it will mean coming to terms with the dynamics of power and above all the power of states, the protectors of the rich. Only conflict and the uniting of all proletarians – and not merely the persuasive force of ideas – can secure the triumph of the International Union.


This ambivalence between a universal moral aspiration and particular political contingencies is also reflected in this excerpt from the classic film, The Bridge on the River Kwai (David Lean, 1957). The film is set in a Japanese ← 15 | 16 → prisoner-of-war camp during World War Two. Colonel Saito runs the camp. Tasked with building a bridge essential to Japanese army communications, he plans to use the prisoners for the purpose. The senior British officer, Colonel Nicholson, refuses to allow officers to be used for manual labour and cites the article 27 of the 1929 Geneva Convention relative to the treatment of prisoners of war:“Belligerents may employ as workmen prisoners of war who are physically fit, other than officers (…), according to their rank and their ability.” The dialogue below ensues:


– Colonel Saito:“Give me the book.”


– Colonel Nicholson:“By all means. You read English I take it.”


– Colonel Saito:“Do you read Japanese?”


– Colonel Nicholson: “I’m sorry, no. But if it’s a matter of precise translation I’m sure that can be arranged. You see the code specifically states that the …”


Colonel Saito then slaps Colonel Nicholson violently with the convention, causing a slight wound to the corner of his mouth: “You speak to me of code? What code? The coward’s code!” He throws the convention to the ground.“What do you know of the soldier’s code? Of bushido? Nothing! You are unworthy of command!” Colonel Nicholson bends in a dignified way to pick up the copy of the convention in sight of his men who remain seemingly stoically standing to attention. He dusts off the booklet and folds it carefully away: “Since you refuse to abide by the laws of the civilised world, we must consider ourselves absolved from our duty to obey you. My officers will not do manual labour.” “We shall see”, replies Colonel Saito.


Here again, two conceptions of international law stand opposed. The first, held by Colonel Nicholson, sees in it the expression of the “laws of the civilised world”, laws that must be universally applied even by a state that is not party to the treaty invoked, such as Japan in the case in point. The second conception, held by Colonel Saito, emphasizes that might is right:“We shall see”, he retorts, referring to a realist perspective in which the enforcement of law and even its very existence depend on the will of the actors whose conduct that same law is supposed to dictate. This matter-of-fact dimension of the relative character of law is coupled with an ethical dimension, since Colonel Saito also refers to the Japanese code of honour, the bushido, which prescribes no surrender and accordingly recognizes no rights to prisoners. Here we touch upon another ambivalence of international law concerning the multiple interpretations of what it is that makes values universal.


This double ambivalence – between a universal moral aspiration and particular political contingency; between the claim to an objective interpretation of law and the subjectivity of the interpretations proposed – has always characterized international law. For the sake of simplicity, although we are aware these terms are themselves ambivalent and fraught with controversies, we shall ← 16 | 17 → refer hereafter to tension between an “ethical” pole (relating to the universalist aspiration that seemingly implies values can be defined objectively) and a “political” pole (relating to the prevalence of power relationships and the relative character of interpretations). This tension shall be discussed in this opening chapter from three separate perspectives. First it shall be considered in historical terms by going back very briefly over what are generally considered to be characteristic periods of the evolution of international law (section I). Then we shall broach what is both a highly theoretical question and one that is constantly raised in practice: the question of whether there is even any such thing as international “law” (section II). Finally, we shall look at the crucial questions, in so decentralized an order such as the international legal order, of interpreting the rules and principles of international law (section III).


I. International law – A great story?


There are many different ways of presenting the history of international law. We shall call the first the “great story”, the tale of the birth and advancement of universalist ideas of peace and justice. These ideas are then presented as rooted if not in time immemorial, in any event in the remote past of Antiquity, where certain principles are foreshadowed such as respect for “diplomatic” envoys or the limitation of means of war. Through this evolutionary lens 

these ideas come slowly, although not without a few fits and starts, to represent the “law of nations” (from the Latin jus gentium, that is, comprising minimum rules applicable to everyone including to foreigners) as the law applicable to all of humankind. Such a (hi)story has idealistic and even utopian overtones. An alternative is to present the “law of nations” (translated this time from the Latin jus inter gentes, that is, the “law between nations”) as an instrument of domination wielded by the most powerful states. That domination may take the form of imperialism with the “law of civilized nations” justifying colonization and its train of massacres and its exploitation of “primitive peoples” or “savages”. But it may also make itself manifest among sovereign states, with the mighty using the rules to legitimize and maintain their power over the meek even if it involves corrupting local political elites. The (hi)story has more realistic overtones, centred on hard facts, and it could be labelled cynical and to some extent conservative in that it conveys the image of irresistible instrumentalization of ideas and rules. Again from this point of view, it would be pointless to rely on so-called universal rules and principles that will eventually be abused by the powerful. ← 17 | 18 →


There is probably some truth in both versions but they overlook or underestimate what in our opinion is the characteristic feature of international law, especially in modern times, to which we shall confine ourselves here. That feature is the ambivalence we have referred to from the outset and which makes for both the wealth and the weakness of international law. Nathaniel Berman referred to “imperial ambivalences” meaning “the inability of an individual, a group, or a culture to rid themselves of ideas, passions, or relationships that they nevertheless also claim to condemn or deny” (Berman, Passion and Ambivalence. Colonialism, Nationalism, and International Law, 2011, p. 409-456). From no longer a psychoanalytical perspective but one drawing from structuralism, Martti Koskenniemi views all legal argument – in whatever period – as torn between a utopian pole – relating to the idea of universal values that international law could and should embody – and an apologetic pole – representing the vision of international law as an instrument of state power (Koskenniemi, From Apology to Utopia, 2005). Finally, from a similar standpoint, Emmanuelle Tourme-Jouannet presents the history of international law as one of tension between a “liberal” law and a “welfarist” law (The Liberal-Welfarist Law of Nations. A History of International Law, 2012). The former is centred on the coexistence of sovereign and formally equal states, forced to renounce imposing their own conception of justice and law if they wish to avoid conflict. This “liberal law” is therefore centred on principles of non-intervention and observance of the right of each people to determine its own political regime, which entails abandoning to some degree a belief in universality (Tourme-Jouannet, The Liberal-Welfarist Law of Nations. A History of International Law, 2012; A Short Introduction to International Law, 2014). The latter tends to defend and spread supposedly universal values and has justified colonization much as today it can underpin human rights.


In what comes next, we shall align ourselves with these authors, and especially Tourme-Jouannet, in illustrating the strains and ambivalences of international law through five major periods from the emergence of modernity until the present day. We shall discuss:


– doctrinal classical international law (fifteenth–sixteenth centuries) generally perceived as combining world law, Christianity, and the papacy (subsection A);


– the birth of a modern international law of nation-states (sixteenth–eighteenth centuries), supposedly characterized by the way rational natural law and sovereignty hinge together (subsection B);


– the consolidation of modern international law (nineteenth century–1945), purportedly combining legal positivism and the civilizing mission (subsection C); ← 18 | 19 →


– the “Cold War” (1945–1990), hypothetically embodying the prevalence of liberal international law (subsection D);


– the proclamation of a “new world order” (since 1990), which could be analysed as the sign of a de-formalization and fragmentation of law (subsection E).


It goes without saying that this division is deliberately schematic as are the dates that have been selected very approximately. The aim, of course, is not to account for all the characteristics of the birth of the international legal order and its evolution. It is a matter instead of showing how the strain between an ethical pole and a political pole – as defined above – manifests and redefines itself continually without ever disappearing. In this sense, the history we propose is neither “evolutionary” – it is not a “great story” about the inevitable advancement and universalization of fundamental values – nor is it cynical or “realist” in the strong sense of the term – it is not about denying or minimizing the role that ideas and values may actually play on the international stage (Bedoret, Corten and Klein, De Salamanque à Guantanamo. Une histoire du droit international, 2023).


A.  Doctrinal classic international law (fifteenth–sixteenth centuries): world law, Christianity, and the papacy


The Cantino planisphere (see figure 1) published in 1502 depicts a European-centred world in which the outlying areas are still largely to be “discovered”. The term “discovered” in itself implies that non-European territories and populations were simply non-existent before they were conquered by the white man. Besides, the absence of boundary lines clearly separating political entities is evidence that, at the time, political power was largely fragmented both geographically (emperor, kings, princes, lords each exercising individual power, in more of a horizontal than a vertical structure) and functionally (power was both territorial and personal as well as both temporal and spiritual). It was against this background that “international law” – the expression was not then in use as it was only to be coined several centuries later – was to serve both as a religious instrument for legitimizing colonization and as a framework for ensuring the coexistence of European states then in the making. ← 19 | 20 →


Figure 1. The Cantino planisphere
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This twofold function can be illustrated by this excerpt from the 1494 Treaty of Tordesillas between Spain and Portugal to share out their respective spheres of influence in the “New World”:


Don Ferdinand and Dona Isabella, by the grace of God king and queen of Castile, Leon, Aragon, Sicily, Granada,Toledo, Galicia (…). Thus, his highness, the Most Serene King of Portugal, our beloved brother, has sent his qualified ambassadors and representatives (…) in regard to the controversy over what part belongs to us and what part to the said Most Serene King our brother, of that which is discovered in the ocean sea. (…) [I]t being the pleasure of their Highnesses, (…) that a boundary or straight line be determined and drawn 

north and south, from pole to pole, on the said ocean sea, from the Arctic to the Antarctic pole, (…) at a distance of three hundred and seventy leagues west of the Cape Verde Islands. (…) And all lands, both islands and mainlands, found and discovered already, or to be found and discovered hereafter, by the said King of Portugal and by his vessels on this side of the said line and bound determined as above, toward the east (…) shall belong to, and remain in the possession of, and pertain forever to, the said King of Portugal and his successors. And all other lands, both islands and mainlands (…) which have been discovered or shall be discovered by the said King and Queen of Castile, Aragon, etc., and by their vessels, on the western side of the said bound (…) shall belong to, and remain in the possession of, and pertain forever to, the said King and Queen of Castile, Leon, etc., and to their successors. (Partly based on internet source (http://avalon.law.yale.edu/15th_century/mod001.asp); emphasis added.)


Thus a straight line was drawn stretching from pole to pole and running “a distance of three hundred and seventy leagues west of the Cape Verde Islands”, a nautical league being a little over 5.5 kilometres. Discoveries to the ← 20 | 21 → east of the line went to the “King of Portugal” (and not the state, which was not differentiated from the king’s person at the time) and his successors while discoveries to the west of the “line and bound”, to use the terms in the treaty, went to the King or Queen of Spain. The treaty justifies the share-out of the world both between and by the colonizing states. It embodies a system of law with both a political connotation, enshrining an agreement ensuring the coexistence of actors who recognize one another as equals, and an ethical connotation since it justifies conquest by universal values, in the case in point “by the grace of God”.


At the time, religion provided a frame of reference that was supposed to personify universality. It is unsurprising therefore that the “law” then referred to had a strong streak of religiosity, that it rested on the pope’s authority, and that it was largely the outcome of doctrinal thinking by theologians. In the example just given, papal authority is apparent because the treaty was the follow-up to the famous Inter Caetera bull of Alexander VI in 1493 and was subsequently enshrined in a papal bull of Julius II in 1506 (see Chapter III).


More broadly, it must be stressed how important theologians were in representing this “international law” which was in point of fact merely one aspect of canon law or divine law supposed to govern the actions of all men. When we refer nowadays to the forerunners and even the founders of international law, we think of the “school of Salamanca” and its most illustrious representatives, and in particular of Francisco de Vitoria. This Dominican pondered how to translate the word of God into rules and principles governing international relations. He dwelled particularly on the relevance of the classical idea of “just war”, as evidenced by this passage from his Relectiones Theologicae:


There is a single and only just cause for commencing a war, namely, a wrong received. The proof of this rests in the first place on the authority of St. Augustine (Liber 83 Quaestionum, …) and it is the conclusion arrived at by St.Thomas (Secunda Secundae, qu. 40, art. I) and the opinion of all the doctors. (Also, an offensive war is for the purpose of avenging a wrong and of taking measures against an enemy, as said above.) But there can be no vengeance where there is no preceding fault and wrong. (…) Hence it is clear that we may not turn our sword against those who do us no harm, the killing of the innocent being forbidden by natural law. I omit here any injunctions inconsistent herewith which God has given in special cases, for He is the Lord of life and death and it is within His competence to vary His dispositions. (Francisco de Vitoria, Relectiones Theologicae, 1557, reproduced in James Brown Scott, The Spanish Origin of International Law – Francisco de Vitoria and his Law of Nations, Oxford, Clarendon Press, 1934, p. liv, § 430)


Independently of the interpretation it proposes of the just causes of war, this passage shows two things. First it is clear that the foundation of such causes ← 21 | 22 → is divine. God is mentioned explicitly as are the words of saints. The sources of this body of law are not to be sought, then, in treaties, practices or the will of states of the time. They amount to the interpretation of “natural law” as represented by the word of God. Second, it will have been noticed, the addressees of the rules containing God’s word are not especially states. Fault, wrong, and vengeance are all ideas that more generally characterize relations among individuals, who are all just subjects of the “Lord of life and death”.


Understandably, then, it is somewhat anachronistic to speak of “international law” in considering the legal discourse of the time. This “law” is essentially related to the Roman Catholic creed, a system of morals proclaimed by European thinkers to be universal. This ethical dimension prevailed and was to legitimize both military conquest and the transposition of western thought and lifestyles worldwide. At the same time, as seen with the Treaty of Tordesillas, the emergence of states with competing imperial claims produced agreements that were the result of the political balance of power of the age. For, as closer scrutiny of the relations between papal bulls and the Treaty of Tordesillas would illustrate, implementation of the “word of God” as construed by the pope was at the same time subject to the balance of power among kings whose temporal authority was to be increasingly asserted over the course of time…


B.  The emergence of a modern international law of nationstates (from the sixteenth to the eighteenth centuries): rational natural law and sovereignty


The map showing Europe after the Treaties of Westphalia adopted in 1648 (see figure 2) is characteristic of what could be considered the transition from a theocratic order to a system of law governing relations among states. These treaties ended the wars of religion that had torn Europe apart for decades. They enshrined the existence of borders dividing up the exercise of political power by state authorities in Europe and they symbolically consecrated the concept of sovereignty. Sovereignty emerged therefore in the seventeenth century as an attempt to theorize and justify a new form of political organization. A proper understanding of the process involves an understanding of the context of war between Catholics and Protestants that split several of the lands of Christendom. In many respects, sovereignty is a concept that prevents the continuation or perpetuation of war, by giving up – to some extent at least – the idea of wanting to impose one and only one interpretation of the will of God everywhere. To take up the terminology used above, the ethical or “welfarist” dimension of international law, as Emmanuelle Tourme-Jouannet puts it, seems to fade or give way to a more political or “liberal” dimension. ← 22 | 23 → To properly understand this change, we can take up the classic distinction between the internal and external aspects of sovereignty.


Figure 2. Europe after the Treaties of Westphalia (1648)
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Internally, the idea is essentially to acknowledge the absolute authority of a single sovereign who holds undivided sway over a defined territory (the state, now considered as the central figure of temporal power). While nowadays sovereignty is often likened to absolute and arbitrary power, it is important to understand the logic behind this: unconditional obedience to the government of the state is meant to avert wars of religion in which each side tries to impose its creed on the other including by violence. It is only at this price that the security and coexistence of citizens no longer belonging to the same chapel can be ensured. The pope no more than the emperor or a local lord can claim to wield his own political power: the state alone is a legitimate form of power because it rests on a rationally defined social contract and not on a form of faith which is henceforth confined instead to its spiritual dimension. This is why the state is recognized as having what was later to be called ← 23 | 24 → the “monopoly on the legitimate use of violence”, but also the monopoly of laying down rules over a given territory.


Internationally this absence of any higher authority (papal or imperial) has as its consequence the recognition of equal rights among sovereign states which consequently relinquish all attempts to impose their religious, moral, and political conceptions on others. This principle of non-intervention by which no state can claim to interfere in another State’s “internal affairs” (the expression was to be taken geographically as referring to what happened within a state’s borders) is illustrated in general by the 1648 “Treaties of Westphalia”, including the Treaty of Munster of 24 October 1648, article III of which states:


And that a reciprocal Amity between the Emperor, and the Most Christian King, the Electors, Princes and States of the Empire, may be maintained so much the more firm and sincere (…) the one shall never assist the present or future enemies of the other under any title or pretence whatsoever, either with arms, money, soldiers, or any sort of ammunition; nor no one, who is a Member of this Pacification, shall suffer any enemies troops to retire thro’ or sojourn in his Country.


Leaving aside its now quaint wording, this provision expresses a rule that is still considered valid several centuries later: no state may intervene against another whether directly or as here indirectly. In more contemporary language it is prohibited to support rebels in a civil war by sending in troops or weapons, by providing them with funding, or by putting one’s own territory at the disposition of irregular forces. No just cause seems here to relax the stringency of a law typically centred on coexistence and reciprocal interests more than on common values.


And yet we cannot rule out all persistence of an ethical and even sometimes religious dimension that is reflected in the (ever more numerous) instruments adopted by states and also in the scholarship of the time.


Without any longer evoking the term Catholic – nor of course consecrating Protestantism – the Treaty of Munster does refer to Christianity (the “Most Christian King”) which forms the common foundation of what were held to be universal values, even though those values remain essentially European. In this sense it should be recalled that sovereign equality by definition holds only among, well, sovereigns, that is, among European states – and soon western states after the independence of the United States of America. But most of the planet’s inhabitants do not enjoy its benefits, whether they live in the global south or in what a western-centred world (the Greenwich meridian is the centre of the world and Europe appears in the centre of all the maps) calls the East or Orient. Proselytism (ethically) and imperialism (politically) ← 24 | 25 → were still imposed on them (Antony Anghie, Imperialism, Sovereignty and the Making of International Law, 2005).


In terms of scholarship, direct reference to God and the gospels gave way to a natural law that could be established on the basis of reason alone. Hugo Grotius, who is often referred to as the “father” of international law, preferred to rely on the observation of nature combined with references to the Ancient philosophers to support his definition of “just war”:


To repel force, or to punish a delinquent, the law of nature requires no declaration. And, as Thucydides relates, Sthenelaidas, one of the Ephori, maintains that “where we have been injured, not by words, but by actions, the matter cannot be decided by words and forms.” And Aelian, after Plato, observes that it is not the declaration of the Herald, but the voice and law of nature, which proclaim war, undertaken to repel force. (The Rights of War and Peace, 1625, book III, chapter III, VI, transl. A.C. Campbell 1901, oll. libertyfund.org.)


Religious references no longer feature as admissible arguments in legal discourse which was then associated with the “school of the law of nature and of nations”. This natural law was no longer divine but rational. Reason remained essentially associated with abstract reasoning which was supposed to lead to universal principles and not with considerations of actual state practice, as was to be the case with the advent of legal positivism.


C.  The consolidation of modern international law (from the nineteenth century to 1945): the advent of positivism and its limits


By 1914 the borders delimiting the exercise of state competence divided up the entire surface of the globe; no “terra nullius” remained to be conquered. The initially European concepts of sovereignty and international law were by then universal, geographically. The states of the global north (there were none in the global south, except for the republics that won emancipation from the declining Spanish and Portuguese powers in Latin America) ruled the world economically, politically, and culturally. International law accompanied and legitimized the movement since it was presented as the only possible frame of reference for the “civilized world”. This was the ethical dimension again, the idea that international law carried universal values. But 1914 was also the eve of the outbreak of the “Great War” which is often presented as embodying the failure of a legal order that the ephemeral “League of Nations” (1920–1946) attempted to restore. For the international legal order – and this brings us back to its political or liberal dimension – was meant to ensure coexistence among ← 25 | 26 → competing states by laying down rules (treaties proliferated in all domains) and also by organizing procedures (arbitration was developing) or by creating institutions (the first international organizations) that were intended not to implement values but to promote the settlement of disputes.


This articulation between ethical and political dimensions was reflected, as in the earlier period, both by state practice and by scholarship of the time. Evidence of this is the celebrated instrument meant to regulate and organize further colonization:


In the name of God Almighty (…) Wishing, in a spirit of good and mutual accord, to regulate the conditions most favourable to the development of trade and civilization in certain regions of Africa (…).


Article 17. There is instituted an International Commission, charged with the execution of the provisions of the present Act of Navigation. (…)


Article 34. Any Power which henceforth takes possession of a tract of land on the coasts of the African continent outside of its present possessions, or which, being hitherto without such possessions, shall acquire them, as well as the Power which assumes a Protectorate there, shall accompany the respective act with a notification thereof, addressed to the other Signatory Powers of the present Act, in order to enable them, if need be, to make good any claims of their own. (General Act of the Berlin Conference on West Africa, 26 February 1885)


The conquest of new lands, far from being prohibited, was regulated by conditions of effective control and notification. It was founded explicitly on “God Almighty” and “the development of trade and civilization” as universal values. Among signatories of the Act, however, there is a right of coexistence which provides for rules designed to avert conflict as well as mechanisms for peaceful settlement of disputes, including institutionalized ones (with the creation of an “International Commission”). It was in this context that King Leopold II of Belgium became sovereign of the “Independent State of the Congo”, a formally independent entity the creation of which was justified both by ethical and humanitarian considerations (the fight against Arab slave trading in central Africa and the expansion of Christian civilization) and subordinated to observance of the rights of other colonial powers (and, in particular, their freedom of navigation and trade).


These “imperial ambivalences” were reflected in the doctrine of the time, which was that of legal positivism. Although the concept of sovereignty foreshadowed legal positivism it did not enshrine it. Sovereignty purported to reflect a certain reality but also to shape it in the name of a conception of justice based, as seen, on a social contract associating absolute obedience to the sovereign and the sovereign’s guarantee of security for its subjects “Legal positivism” is the version within the field of law of a more general epistemological ← 26 | 27 → doctrine by which the only conceivable science is that which claims to describe reality and not to elaborate norms. The role of the jurist, and soon of the international law specialist (a category that did not exist in earlier times, that were those of the “great authors”, theologians or philosophers more than practitioners) is therefore to observe and describe “legal reality”. Legal reasoning became inductive (beginning with texts and practice and not general or abstract principles), particularist (pronouncements being made with reference to a domain or even a treaty and not in any absolute manner) and technical (analysing relations among rules, instruments and principles, to interpret them and implement them, not to criticize them or evaluate them in the name of universal values). In short, there is a shift away from natural law, which is just by definition, towards a “positive” law, posited by states, whether just or not.


This major turning point began in the eighteenth century by authors like Vattel, who distinguished between “voluntary” law (produced by the will of states) and a “necessary” law (resulting from the observation of nature). To illustrate this shift towards positive law, here is a passage from another author relating to the question of “just war” already evoked:


War is just when international law authorizes the use of arms; unjust when it is contrary to the principles of that law. This principle is not only a moral rule, it is a true principle of law. It is not, it is true, of great practical value presently because each of the parties affirms its cause is just and there is no judge to rule on the value of its assertions. However, this distinction between law and morals already has some effects today (…).


Are considered legitimate causes of war, the violation of a state’s fundamental and essential rights, violent dispossession, and impingement on the foundations on which order and humanity rest. (M. Bluntschli, Le droit international codifié, 1870, § 515-516; authors’ translation, emphasis added)


For the first time and as the title of the book indicates, people spoke literally of “international law” and that international law was “codified”, that is, it was conceived of as reflecting practice. The “distinction between law and morals” is expressly proclaimed and the definition of what is just refers to what is lawful and therefore to a question that is more technical than philosophical. At the same time – and here we come again upon an ethical dimension that has not vanished, including in relations among sovereign states – “legitimate causes” of war are not, to say the least, stringently defined: mere “impingements on the foundations on which order and humanity rest” justify going to war, which ultimately seems to refer back to a moral evaluation made sovereignly by each state power (and, the author observes, without there being a “judge to rule on the value of its assertions”).


And so, for such a fundamental question as the lawfulness of war, “positive” law comes closer in the end to private justice than to a system organizing ← 27 | 28 → the centralized and collective use of force. The political dimension, which is supposed to ensure peaceful coexistence, seems in the final analysis to be subordinate to an ethical dimension that will be presented as undermining the international law project at its very core, especially after Nazi Germany claimed to justify the outbreak of the Second World War by “just causes” such as the protection of minorities. It is against this backdrop that we can understand the bolstering of the liberal model of international law that characterized the “Cold War”.


D.  The “Cold War” period (1945–1990): the consecration of liberal international law?


The year 1945 saw the creation of the “United Nations Organization”, not of a “League of Nations” and even less of an “international community”. States came together within a common organization but they did not share the same values, the same cultures and not even the same ways of life. Their political projects were different, if not opposed. On the one side was the “western” or “capitalist bloc”, consisting of the USA and of then waning powers such as France and Britain. On the other side was the “eastern” or “socialist” (in Marxist terminology) or “communist bloc” with the USSR, the states of eastern Europe and also soon to be dissident powers like China. Lastly, the “non-aligned” countries consisted essentially of the states of the global south, the “Third World”, that were to gain their independence en masse from the 1960s onwards. In achieving statehood, they won formal equality although phenomena of domination continued but in economic and cultural fields. In theory, sovereignty and its corollary, the principle of non-intervention, allowed each state to stand against values or political regimes of any shape or form being imposed from outside. In this context, international law was dictated primarily by politics, by the need to ensure “peaceful coexistence” among actors defending different values and projects. Solidarity among states existed but it was based on reciprocal interests, on interdependence, not on shared emotions or feelings. The ethical dimension, if it had not disappeared, seemed to be on hold, even if its trace can be found in instruments for the protection of human rights concluded inside or outside the UN, instruments that are construed radically differently, though, in east and west (see Chapter VI). To illustrate this trend it is worth skimming through these excerpts from the UN Charter:


We the peoples of the United Nations determined (…) to establish conditions under which justice and respect for the obligations arising from treaties and other sources of international law can be maintained (…). ← 28 | 29 →


All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations. (…)


Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII. (United Nations Charter; preamble, article 2, § 4 and 7)


Symbolically the governments of the allied powers that drew up the Charter represent the “peoples of the United Nations” and their aim is not just to uphold the law but also to “maintain” justice (the term implying that justice like international law already prevails in the world). However, this ethical dimension, and this time it is a question of stating obligations and not mere resolutions, is offset by a political or liberal dimension expressed here by the strict prohibition of the use of force between states (whatever the purpose of those states, no “just cause” being seemingly able to justify war) and by a principle of non-intervention that extends to relations between the Organization and its Member States. In both cases, reservation is made for measures taken by the Security Council under the Charter, the centralization of force in the name of peace being the basis behind the creation of the UN. As its name indicates, the Security Council is not tasked with implementing any particular ethics or moral values but with guaranteeing security among Member States, regardless of their respective political regimes. During this period, the standoff between the two blocs did, however, lead to a degree of paralysis with the USSR and the USA regularly using their rights of veto (see Chapter V).


The prevalence of a positivist and liberal conception of law was reflected also in scholarship as can be seen from this passage from a typical textbook of the time:


The general prohibition of the use of force under the United Nations Charter (…) covers all use of force in international relations – as well as threats – whether war, reprisals or any other form of the use of arms. This prohibition is henceforth raised unanimously to the rank of a “mandatory norm of general international law” (see the preparatory works for the Vienna Convention on the Law of Treaties above; see also ICJ, Barcelona Traction, Rec. 1970, p. 32). All regional covenants on security and mutual defence have included it in their texts. (Nguyen Quoc Dinh, Droit international public, 1975, § 628; authors’ translation, emphasis added)


Clearly the author sees the prohibition of the use of force as particularly extensive and stringent. He relies on treaties (the UN Charter, regional ← 29 | 30 → covenants, the Vienna Convention on the Law of Treaties) and not on God, nature, reason, or any abstract reasoning. In this, the textbook seems typical of legal positivism as endorsed by many twentieth-century scholars of international law. At the same time, he presents a rule of positive law as the “final stage” in an evolutionary journey he plainly sees as inevitable and by implication as beneficial. Here we feel a certain ethical dimension is arising: law is both the product of the will of sovereign states and the expression of a moral value. For peace and law themselves, while they can be conceived of as requirements related to political realism, are also values as such. This ambiguity is probably characteristic of many positivist texts that claim to describe the law but also present it as a factor of progress. It is an ambiguity that, with the proclamation of a “new world order” at the end of the Cold War, was to undergo further change.


E.  The proclamation of a “new world order” (1990 to the present day): towards a deformalized and fragmented international law?


In the aftermath of the Cold War symbolized by the fall of the Berlin wall, things were said and heard that probably sound odd today about the end of history and the inevitable achievement of peace and justice through law. The revitalization of the Security Council with the 1991 Gulf War was supposed to trigger the advent of collective responsibility returning to the initial project of the United Nations and to lead to universal peace with as a first stage – at any rate this is what was asserted at the time – the resolution of the Israeli– Palestinian conflict. More generally, there was talk of the erosion of sovereignty, an “ethical turn”, the advent of a global law going beyond inter-state relations and taking into account new actors such as international organizations, multinational companies, NGOs, and so on. As for the territorialization of the exercise of political jurisdiction, how could it be conceived of in a world in which the trans-nationalization of the economy, finance, culture, and the media was so far developed (with the Internet in particular embodying this movement)? Alongside this, legal positivism as a way of reasoning was presented as conservative and obsolete; considerations of moral value were to impregnate both the new rules of law and the line of reasoning developed by the jurists tasked with interpreting those rules. This is what was called and celebrated as a “de-formalization” of legal discourse. At the same time, there have never been so many states as in these first decades of the twenty-first century. The state therefore does not seem doomed to historical oblivion, far from it. The argument that sovereignty was being called into question was even ← 30 | 31 → denounced as a mostly western fantasy, or at any rate as a discourse because in the global south, sovereignty remains both a rampart against domination and interventions of all kinds and an instrument for preserving political, religious, and cultural diversity, and even the diversity of civilizations (Yasuaki Onuma, Le droit international et le Japon, 2016). In this sense, the temptations of an ethical turn can be perceived as a throwback to the imperialism that characterized the era of colonization, with as a reaction, the determination to maintain a liberal law of coexistence to some extent at any rate.


To illustrate these tensions, here is a passage from a resolution adopted by all the UN Member States on the organization’s sixtieth anniversary:


Responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity.


Each individual State has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing and crimes against humanity. This responsibility entails the prevention of such crimes, including their incitement, through appropriate and necessary means. We accept that responsibility and will act in accordance with it. (…)


The international community, through the United Nations, also has the responsibility to use appropriate diplomatic, humanitarian and other peaceful means, in accordance with Chapters VI and VIII of the Charter, to help to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity. In this context, we are prepared to take collective action, in a timely and decisive manner, through the Security Council, in accordance with the Charter, including Chapter VII (…) should peaceful means be inadequate and national authorities are manifestly failing to protect their populations from genocide, war crimes, ethnic cleansing and crimes against humanity (…) (2005 World Summit Outcome General Assembly, resolution 60/1, § 138-139; emphasis added)


At first sight, this looks again like an illustration of the ethical turn with the spotlight on the protection of human rights and the prevention and punishment of crimes in the name of humanity by the “international community”. However, a close reading of the two paragraphs, drafted after some hard negotiating in which the countries of the global south insisted heavily on the need to abide by the principle of non-intervention, must lead to a more cautious conclusion. The first paragraph merely states in other terms the idea of each state’s territorial sovereignty which is in no way incompatible with a “responsibility to protect”. The second paragraph cautiously refers back to compliance with the UN Charter and in particular the powers of the Security Council, which remains the only instance that can decide on coercive measures and especially military ones. In this sense, the liberal dimension of law ← 31 | 32 → under the Charter is in no way called into question by the idea of a “responsibility to protect” set out in the declaration.


Much as has been observed for the other periods, the tensions among the various dimensions of international law are also reflected in scholarly debate and in particular the debate on “just war”. This expression, which could be considered no longer to properly reflect the positive law that has existed for decades or even centuries, has in a way been put back on the agenda if only through a renewed terminology. Evidence of this is to be found, for example, in these significant words of a certain doctrine prevailing in the United States about the possible use of force mainly in the context of the “war on terror”:


The standard generally applicable to pre-emptive self-defence is, rather, the same general rule applicable to all uses of force: necessity to act under the relevant circumstances, together with the requirement that any action be proportionate to the threat addressed. This was in fact explicitly recognized in the arguments made by both Webster and his British interlocutors, as well as by the legal writers upon whom they relied. (Sofaer, “On the Necessity of Pre-Emption”, EJIL, 2003, p. 220; emphasis added)


This excerpt is from a specialized journal, attesting to the proliferation of publications, with closely focused articles gradually replacing among professionals the reading of a simple general textbook on international law. On the substance, and this may seem more original, the author does not cite article 2(4) of the Charter, nor does he refer to exceptions provided for in that treaty. 

The position of most UN members, which as shall be seen is more restrictive, is simply ignored. The author prefers instead to rely on a very general criterion of “necessity”, itself based on a precedent dating from 1837, in which the United States Secretary of State of the time (Daniel Webster) had expressed what for him were the criteria framing “self defence”. So there is a turn towards custom, but a custom that comes down to the practice and discourse of “civilized” states. At the same time, the author cited here does not invoke any moral values or considerations, even less religious ones, but “necessity”, an idea that might be tied in with a sort of rational natural law. Unless it is taken that the necessity in question here is the necessity that results from a realistic analysis of the situation, with a threatened state able to do nothing other than defend itself when its survival is at stake. In short, such excerpts cannot readily be reduced to an ethical or political dimension of international law but seem more than ever to testify to the ambivalences of the international legal order. Ambivalences that beyond their historical aspects are also reflected in questioning the very quality of international law as “law”. ← 32 | 33 →


II. Is international law “law”?


International law has been defined as


All of the norms originating in agreements between states or emanating from entities to which states have accorded or recognized the power to create international norms ([l’e]nsemble des normes qui ont pour origine les accords entre Etats ou qui émanent d’entités auxquels les Etats ont accordé ou reconnu le pouvoir de créer des normes internationales) (Salmon (ed.), Dictionnaire de droit international public, 2001, p. 387)


Accordingly it would seem that international law no longer derives its specific character from its subject matter (the behaviour of very varied subjects, including individuals, and no longer just relations between states as up until the late nineteenth century) but from the ways in which it is created (the formalization of agreements between states or the decisions of international organizations). International law is supposedly distinct from national law, which is the outcome not of an inter-state agreement but of the particular will of each state concerned. For that matter, this will lead states to provide in their internal legal orders for principles governing situations involving foreign elements such as a contract or a marriage between foreigners. This is what is called “private international law”, which in fact forms a branch of each national system of law (so there is Belgian, French, English private international law, and so on). Public international law has wider scope and includes multiple bodies of particular rules, whether from a geographical perspective (“European law”,“African law”,“American law” and so on) or a functional perspective (“the law of human rights”,“international trade law”,“international environmental law”, the “law of the sea” and so forth).


But despite the considerable expansion of rules of the kind (there is hardly any area that is not covered at least in part), can a system in which, as has been shown in a historical perspective, sanctions are so random and dependent on the balance of power be called “law”? Is international law not untraceable, tugged as it is between its ethical but utopian extreme and its political extreme, which on the ground comes down to an apology (in the sense of an argument in defence) of the state’s power? Such questions are not new and it is hard to imagine either ignoring them or providing hard and fast answers. However, the matter can be addressed by distinguishing three questions:


– What are the main differences between international law and domestic systems of law? (subsection A)


– Can international law be characterized as a “legal order”? (subsection B)


– Is international law at least a specific “discourse” standing apart from morality and politics? (subsection C) ← 33 | 34 →


A.  What are the main differences between international law and internal systems of law?


Generally internal law and international law are told apart by evoking a vertical and a horizontal structure respectively. In domestic law the state is a centralized political organization that makes the rules “top down” through various organized sources in accordance with a hierarchical model usually including the constitutions, statute law, administrative instruments, and so on. In international law, there is no “super state” or “world state” to make and enforce legal rules; these are produced instead “bottom up” especially by States in accordance with a contractual and decentralized model in which a priori there is no hierarchy. This is a simplified picture of course. The “vertical” character of municipal systems of law is relative. Without even mentioning federal systems that tend to radically change the traditional pyramid of norms, the legal order has long been characterized by varied productions of norms from international organizations (such as the European Union for its Member States) but also other actors as diverse as multinational societies, trade unions, sports federations, and so on. International law has been characterized for decades by the development of organizations in various domains (collective security, human rights, economics, and so on), organizations that are acknowledged as having the competence to adopt mandatory decisions. This pattern tends to “verticalize” certain legal relations among sovereign states and adds nuance to the traditional contractual character of international law. The fact remains, and this is fundamental, that international law by definition cannot rest upon a single political structure akin to the state at national level. More specifically, these differences can be explained by the absence of any “separation of powers” (subsection 1) and of any hierarchy among legal orders (subsection 2), as shall be seen below.


1.  The absence of any “separation of powers” in the international order


The theory of the “separation of powers”, which can be used for convenience to present an internal legal order, becomes manifestly ineffective if it is to be transposed to the international legal order.


– The international legal order has no “legislative power” with a parliament to lay down the mandatory norms for all subjects. Although, as pointed out, some international organizations do have jurisdiction in specific domains, none can make such a claim and besides a state can always – on certain conditions – withdraw from the organization in question. If we take the emblematic example of the UN, its General Assembly could be perceived as having some sort of legislative power bringing together as it ← 34 | 35 → does all the Member States and passing resolutions by majority votes. But it generally only acts as a means of incitement, recommending States to conclude and be bound by treaties but with no power to impose these treaties on States. The difficulties besetting climate law with the vicissitudes of the Rio Protocol and then the Paris Climate Agreement clearly illustrate the limits of “legislative power” on the international scale.


– Besides and even if certain treaties (such as the UN Charter) are of universal scope insofar as all states are parties to them, this does not mean that a court has jurisdiction to settle any disputes as to their interpretation or application. In domestic law systems, there is a judicial power that is meant to enable anyone who claims to be adversely affected by a breach of the law to have a means of redress, not to mention the policy of criminal prosecution which is also centralized. There is no equivalent in international law. There are numerous courts and tribunals, both regional (such as the European Court of Human Rights) and universal (the International Court of Justice for judging states, the International Criminal Court for trying individuals). But their jurisdiction depends essentially on the consent of the states parties to the treaties setting them up and making them operational. The result is that no international court has had jurisdiction to rule on the lawfulness of the 2003 war against Iraq, of the 2022 war against Ukraine or on the crimes committed for years now in Palestine or in Syria, to take just a few emblematic examples.


– Lastly and even if rules have been laid down and a court has found they have been breached, there is no “executive power” in international law able to sanction states that refuse to comply with such findings. In 1986 the United States was condemned by the International Court of Justice for its intervention against Nicaragua. That intervention still went on for years, though, without any form of sanction. On 3 March 1999 the International Court of Justice enjoined the United States to take all necessary measures to stay the execution of a German citizen in order to check whether his rights to consular protection had been observed; and yet Walter Lagrand was executed a few hours later in Arizona. On 4 March 2009 the International Criminal Court issued two arrest warrants for war crimes, crimes against humanity and genocide against the then President of Sudan, Omar al-Bashir. He has not been troubled by these arrest warrants; on the contrary many states refused to cooperate with the Court. Similarly, the arrest warrant issued on 17 March 2023 against the President of Russia, Vladimir Poutine, and his advisor Maria Alekseïevna Lvova-Belova—on the basis that both of them would be responsible of war crimes—has, at the time of writing, still not been executed. These examples should not give the impression that judicial decisions are never enforced; in reality ← 35 | 36 → their enforcement is more the rule than the exception. But, at the same time, the examples show that such enforcement is in no way guaranteed by what remains a rudimentary institutional system in this respect. And, in this regard, article 94 which sets out both the obligation to comply with a decision of the International Court of Justice and the possibility of recourse to the Security Council to ensure the decision is complied with, cannot of course be considered satisfactory.


In short, the image of a separation of powers is probably an idealistic or even ethical vision modelled upon a “rule of law” wishfully transposed on the international scale. However, this vision is largely tempered by taking into account the balance of power among states which remains decisive when contemplating both the production and the implementation of norms.


2.  The absence of any absolute principle of hierarchy between international law and internal systems of law


Another way of investigating this tension is to address the question of the hierarchy between legal orders. Ideally, international law could be thought of as a world law, a universal law by definition superior to any particular national legal system. For that matter it seems such a perspective can be found in case law as attested to by these two statements by the Permanent Court of International Justice (the judicial organ of the League of Nations) in the 1920–1930s:


From the standpoint of International Law and of the Court which is its organ, municipal laws are merely facts which express the will and constitute the activities of States, in the same manner as do legal decisions or administrative measures. (PCIJ, Certain interests in Polish Upper Silesia, judgment of 25 May 1926, Series A, no. 7, p. 19, emphasis added)


(…) a State cannot adduce as against another State its own Constitution with a view to evading obligations incumbent upon it under international law or treaties in force. (PCIJ, Treatment of Polish nationals and other persons of Polish origin or speech in the Danzig territory, advisory opinion of 4 February 1932, Series A/B, n° 44, p. 24, emphasis added)


Similarly the International Law Commission’s Articles on the Responsibility of States for Internationally Wrongful Acts, 2001, articles 3 and 32, both considered to be reflections of customary law, specify that:


The characterization of an act of a State as internationally wrongful is governed by international law. Such characterization is not affected by the characterization of the same act as lawful by internal law.


The responsible State may not rely on the provisions of its internal law as justification for failure to comply with its obligations under this part. ← 36 | 37 →


The scheme of things seems entirely logical. It is hard to see what would be left of international law if each state could escape performing its obligations by relying on its own laws. Those laws, it will have been noticed, are even put down as “merely facts”, meaning they are not strictly speaking law, from the viewpoint of international law. International law can, of course, refer to internal law (as when certain restrictions are authorized on rights such as free speech or privacy so long as those restrictions are “provided for by law”) or more generally still compel states to transpose certain rules of international law into their internal law (as with treaties setting out international crimes that oblige states to reform their criminal law by incorporating them); but internal law will only be relevant if and to the extent that international law so provides.


That being so, how does this “monistic” scheme work in practice (in the sense that there is supposedly one and only one authentic system of law on the world scale)? At this stage there is nothing for it but to observe the re-emergence of the political dimension that conditions and determines the workings of the international legal order. Observation of the real world reveals an extreme diversity of solutions within internal legal systems clearly signalling the success of theories of “legal pluralism” (according to which there are not one but several legal orders). Here are a few examples by way of illustration:


Legislative powers shall be vested in the State and the Regions in compliance with the Constitution and with the constraints deriving from EU legislation and international obligations (…) (Constitution of the Italian Republic, article 117, emphasis added.)


The general rules of international law shall be an integral part of federal law. They shall take precedence over the laws and directly create rights and duties for the inhabitants of the federal territory. (Basic law for the Federal Republic of Germany, article 25, emphasis added)


The legislation of Georgia shall correspond to universally recognised principles and rules of international law. An international treaty or agreement of Georgia unless it contradicts the Constitution of Georgia, the Constitutional Agreement, shall take precedence over domestic normative acts. (Constitution of Georgia, article 6, § 2, emphasis added)


In the first two instances (Italy and Germany), international law appears to be on the same footing as the constitution, while in others (here Georgia) international law is subordinate to the constitution. Even in this last instance, the superiority of the constitution is still relative both because this constitutional provision could be revised and because, by definition, it only holds by virtue of that constitution. Conversely, even if (and here we are plainly being utopian) all the world’s constitutions shared the same article 1 stating international law ← 37 | 38 → prevailed over all of the constitution’s other provisions, that article 1 would attest to the continuing prevalence in some degree of constitutional law itself…


 This relativism is that much more obvious in that these rules relating to hierarchy are subject to change but may also be construed differently by different courts in any one state. The example of Belgium is emblematic in this respect, with the constitutional court (known as the Cour d’arbitrage in the passage quoted here) affirming the primacy of the constitution while the supreme court, the Cour de cassation, opted for the opposite solution:


Incidentally, the Constituent, which prohibits the legislature adopting internal legislative norms contrary to the norms referred to by article 107ter of the Constitution, cannot be supposed to authorize the legislature to do so indirectly by means of assent given to an international treaty. Moreover, no norm of international law – which is a creation of States –, and not even article 27 of the 1969 Vienna Convention on the Law of Treaties, gives States the power to make treaties contrary to their Constitution. (Cour d’arbitrage, 3 February 1994; emphasis added)


Whereas when conflict arises between a norm of internal law and a norm of international law which has direct effects in the internal legal order, the rule established by treaty must prevail; the precedence of this rule arises from the very nature of international treaty law (…) (Cour de cassation, Etat belge c. SA Fromagerie Franco-Suisse Le Ski, 27 May 1971; emphasis added)


The supreme court defends a monistic conception with the “very nature” of international law imposing its superiority. Here it expresses the point of view of many international law specialists who often tend to consider that this form of law is (by its purpose) and should be (by its supposedly greater legitimacy) superior to the law of each state. Like many constitutional law scholars, the constitutional court abides by a pluralistic conception referring to the power of each state to settle relations between its internal law and international law. The constitutional court articulates both a logical type of argument to this effect (it is hard to see how the concluding of a treaty, that can only be entered into pursuant to the constitution, could call that same constitution into question) and a democratic type of argument (it would not be legitimate to circumvent the procedures for revising the constitution – that involve the vote of the people – by concluding international commitments contrary to the constitution).


Finally, in this question of hierarchy, we find a tension between the ethical and political poles of international law. The first seemingly dictates an absolute and unequivocal supremacy of international law while the second seems to prevail in view of the multiplicity of solutions depending on the different states. Two provisional conclusions can then be drawn. First, in practice, the way the hierarchy operates will depend less on abstract reflection than on a ← 38 | 39 → highly specific context: if a case is brought before an international court, then international law will prevail unconditionally whereas if a case is brought before a national court everything will depend both on the constitutional rules in force in the national order in question and on the way those rules have been interpreted by that court until then. In this book we shall confine ourselves to the first of these instances and refer readers to constitutional law publications for the second. Next and more fundamentally this overview of the issues involved seems again to testify to the pervasiveness of the political dimension and the relative character it entails, which raises the question of whether international law, under these circumstances, is indeed “law”. Is international law an authentic legal order?


B.  Is international law a “legal order”?


In season 4, episode 10 of the TV series Homeland, first broadcast in 2014, a fearsome terrorist has entered the US embassy in Islamabad, Pakistan. He is holding some of the staff hostage and wants to capture the ambassador who has taken refuge with a few colleagues in a securely locked room. The terrorist then sets about odious blackmail to get them to open the door by threatening to execute one by one the poor hostages lined up on their knees at his feet: “Open the door! We know you’re in there. Open the door!”, he insists. After killing a first hostage, he gets the answer: “This is Ambassador Martha Boyd, you are in violation of international law!” As the only response, Martha Boyd observes on the monitor the mocking smile of the terrorist who then turns around and in cold blood shoots a second hostage in the back of the head. The door is opened and the ambassador owes her salvation in the end to the determined action of the special forces who see off the dangerous Islamist.


This scene is a wonderful illustration of a criticism often made of international law, a criticism already mentioned when we observed the absence of any legislative, judicial and executive power comparable to those found within states. International “law” is supposedly not law because of the absence of sanctions and the lack of effectiveness (subsection 1); but also because of the weakness of its own internal organization since, to take up the expression used in a famous paper, it is more of a bric-à-brac – a mishmash in other words –, than a proper legal system (Combacau, APD, 1986) (subsection 2). These two arguments shall be taken up in what follows, not necessarily to contradict them, but at any rate to challenge them. As shall be observed more fundamentally, this debate as it is usually presented is besides intrinsically related to what are ultimately metaphysical choices (subsection 3). ← 39 | 40 →


1.  The “no sanction” argument


This aspect of the debate can be summed up as follows. On the one side, there is a typically “realist” argument that is developed in the form of a syllogism: there is no sanction to ensure the enforcement of the rules of international law, especially the most fundamental ones such as the prohibition of war; “sanctions” are what make law different from simple morality; therefore international law is not law. On the other side, the “realist” premises and their conclusion are challenged and this challenge – whether it is the reflex of a professional body or not – is above all the doing of specialists in international law. First the international legal order supposedly has sanctions even if they are different from those in internal law. The Charter provides for decentralized sanctions (self-defence being traditionally conceived as a means each state can use to enforce its rights), but also for centralized sanctions (the Security Council has jurisdiction to take coercive measures to ensure “collective security”), including in the sensitive area of the use of force. A fortiori, the observation is confirmed in other areas such as economic law or human rights, in which mechanisms for control and sanction are provided in the treaties and supervised by international institutions (World Trade Organization, European Union, Council of Europe, etc.). True, these mechanisms are not always used to good effect, but another feature should be mentioned at this juncture. In most cases, international law is reportedly respected: its violation, while symbolically shocking, remains the exception. States, being anxious to cooperate and avoid conflicts, seemingly respect their own commitments most of the time, including the commitment not to aggress their peers. Anyway, and this brings us to the major proposition in the syllogism set out above, sanction is not necessarily a constituent feature of law. It is possible to imagine (and indeed there are) rules considered to be legal rules without any violation of them being amenable to sanction. We need look no further than the regime of immunities to be found in both international law and internal law about which it is generally agreed that it does not negate the “mandatory” or “legal” character of any rules that might be violated (see Chapter IV). In view of these elements, the conclusion would be that there is, however imperfect it may be when compared to the internal law model, a true international “law”.


2.  The “no legal system” argument


Another criticism made by positivists since the nineteenth century concerns the way the rules of international law are articulated together – or rather the way they are not. International law is supposedly composed for the most part of rules of behaviour that require states (mainly) to do or to refrain from doing something. These so-called “primary” rules are allegedly not matched ← 40 | 41 → by “secondary” rules that determine on what conditions primary rules can be formed, suspended or repealed, how they can be interpreted, implemented or more generally interrelated (Hart, The Concept of Law, 1961). Yet the very definition of an “order” or a “legal system” supposedly refers to the existence of secondary rules, with the conclusion that international law lacks the character of law. To these claims other positivists retort that international law has long known a number of secondary rules: it comprises rules on formal sources with the 1969 and 1986 Vienna Conventions on the Law of Treaties, the countless constituent instruments of international organizations that regulate the production of norms, or the works of the International Law Commission on unilateral acts or on customary law; it also comprises rules of interpretation plus – as already mentioned – principles governing state responsibility and the responsibility of international organizations. In short, even if the existence of secondary rules were made into an essential criterion for having the character of law – which is not self-evident – there would today be no doubt about the existence of such rules in international law.


3.  A metaphysical debate?


Can these opposing trends be told apart? Probably, but at the price of a belief in a definition of law or of the legal order that will depend less on a demonstration than on an act of faith. If we take as a model of law an integrated, hierarchical, institutionalized legal order shaped in accordance with the structure that characterizes national law (and more specifically a modern western national law), it would be logical to deny that international law has the character of law. If on the other hand we adhere to a more flexible conception open to different or “primitive” forms (a term that denotes a degree of belief in some future or at any rate desirable evolution towards the national model) of sanctions or institutions, then why not evoke an authentic international “law”? It is understandable that, beyond their apparent opposition, the two trends are still influenced by an essentialist and ultimately jusnaturalist conception of law: law supposedly constitutes an objectively definable concept, a concept against which it would then merely remain for us to gauge the real world.


Not sharing this conception, we consider that neither of the arguments set out above is decisive or reprehensible as they stand. In other words, there is nothing shocking about asserting that international law is not “law”, it being perfectly possible to contemplate and defend a realistic stance. Besides such a stance leads logically to not studying international “law”, not just because it is supposedly not “law” but more fundamentally because it would not be a factor capable of accounting for the reality of international relations, in which ← 41 | 42 → it would be ignored or at least misrepresented. The present authors spend a substantial part of their lives studying international law and could be dismissed at best as naive idealists or at worst as cynics paid to speak about something they know simply does not exist. At the same time, and we have the weakness of believing that is not (just?) a psychological defence mechanism or self-justification, we think it is possible to escape from the dilemmas related to the questions of definition by addressing the issue in a radically different way. Is not “international law” at least a form of expression that is part of a discourse and, in particular, a specific discourse used by political actors?


C.  Is international law a specific “discourse” standing apart from morality and politics?


In a book that made his name, Guy de Lacharrière, then a legal expert of the French Republic and later a judge at the International Court of Justice, developed the concept of “foreign legal policy” (La politique juridique extérieure, 1983). Drawing on his experience as a practitioner, he observed that each state puts effort and resources into devising and defending legal arguments to justify its behaviour or its position with regard to public international law. Some years later, a similar point of view was taken up in a book based on interviews with several US lawyers (Scharf and Williams, Shaping Foreign Policy in Times of Crisis, 2010). They revealed that the world’s foremost power was careful both during and after the Cold War to take on and consult specialized lawyers in order to enlighten political decision makers about the limits of the international legal framework. This does not mean, of course, that once an opinion is offered, it is always complied with. International law is one frame of reference among others and it may well be that political leaders decide to step outside it. However, even in such an instance they will ask their specialists to come up with a legal line of argument to justify their action as far as can be done.


A contrario, the great powers do not adopt a cynical discourse that would absolve them from accounting for their actions legally on the basis that there simply is no such thing as international law. In 2003, having tried in vain to secure Security Council authorization, the USA decided to invade Iraq and overthrow Saddam Hussein’s regime. Far from settling for political arguments (such as the supposed existence of “weapons of mass destruction”) or moral arguments (such as the need to end a tyrant’s exactions), Washington produced an extremely formal, technical legal justification. For the country’s authorities, although no direct approval was given in advance by the Security Council, the operation could rely on resolution 678 (1990), the effects of which had supposedly been suspended and then reactivated because of Iraq’s violation ← 42 | 43 → of resolution 687 (1991) in 2002–2003. The particularly complex and even contorted reasoning failed to convince the great majority of states that condemned the 2003 war as an act of aggression or unlawful use of force (see Chapter X). Similarly, beyond the political discourse denouncing the alleged “Nazification” of the Kiev regime and the threat resulting therefrom, Russia’s invasion of Ukraine launched on 24 February 2022 has been justified by a complex legal reasoning. According to President Poutine, the “Republics of Donetsk and Lougansk” (both located in eastern Ukrainian territory) had become independent States that Russia recognized on 21 February; as a result they were entitled to call for Russia’s help in order to put an end to the “aggression” perpetrated by Ukraine. The argument was, as in the case of Iraq, massively condemned within the United Nations.


In any case, these precedents show that even when it proves very difficult, states are eager to legitimize their actions in the name of “international law”. Far from contesting its existence, although they may not comply with it in their deeds, states paradoxically assert its importance in their words. Plainly no one seems to discard international law as one possible register of legitimacy among others.


So to this extent at least there is such a thing as “international law”. Whatever one’s conception or definition of law, it is hard to deny the expression is used and its terminology, its instruments, and its forms of reasoning crop up in the discourse of the actors on the international stage. Here we are thinking not just of states but also of international organizations, NGOs, citizens, multinational companies and, of course, courts and tribunals, which, in varying degrees, develop a discourse that refers to international law be it the law of peace, human rights, environmental law, economic law, or whatever. To study, master, and use international law is to give oneself the means to justify or criticize actions and positions. Such criticism may or may not have effects on the ground. To go back to the example of Iraq, the protests in the name of international law that were also reflected by mass demonstrations did not put an end to operation “Iraqi Freedom”. However, it can be noted that in Spain, which had associated itself with the operation, the government lost the elections a few months later. While it would be overstating things to say that the result was solely or mainly because of the government’s involvement in this unlawful war, it was probably a factor among others for this disavowal. Over the longer term, doctrines of “preventive war” or “war on terror” have met with substantial resistance from those who saw the Iraqi adventure as repugnant. In short, apart from the cases (which as emphasized are frequent) in which it is adhered to and effectively sanctioned by classical legal means, “international law” also features as an argument in political debate that no actor wishes to forego and that may have non-negligible political effects. ← 43 | 44 →


But from this perspective in what way is international law any different from politics or morals? The distinction plainly cannot relate to the substance of norms: the prohibition of war, the incrimination of genocide, the organization of free trade are all norms that represent specific values and political conceptions. However, the identity of international law, in particular if its existence is deduced from its presence in discourse, depends on criteria relating to form. It is when formalized in a treaty (or some other formal source such as the instrument of an international organization or a customary norm) that a rule – which until then represented “only” a political or moral outlook – becomes truly legal. The line of argument will then be deployed in a terminology with specific modes of reasoning and will take on a specialized and technical turn: the specific character of the discourse of international law therefore has less to do with content than with method and even style. In static terms, it will therefore be possible to distinguish formally between a legal question (Is it legal?) and a moral question (Is it right?) or a political question (Is it expedient?). If we espouse this point of view, law is formal and relative, and in this sense it is not idealized and is ultimately demystified.


This critical outlook often leads to seeing international law from a dynamic perspective, relating it to the balance of power that determines how it is created, construed, and enforced (Chaumont, “Cours de droit international public”, RCADI, 1970). Understanding a legal rule presupposes taking account of the contradictions attendant upon its development. The idea of “responsibility to protect” mentioned above was only accepted in 2005 in General Assembly resolution 60/1 because it was conceived of as subordinate to compliance with the collective security system under pressure from countries of the global south that form the majority in the UN. However, once a legal text is drawn up, it will be subject to the changing fortunes of the balance of power that influence its interpretation and condition its enforcement. Some have thus construed responsibility to protect as justifying certain military actions beyond any mandate that may have been given by the Security Council, as in Libya in 2011. The norm has been used outside the scope its creators initially intended to give it, which may lead to an evolution or modification of law, or on the contrary meet with resistance or protest, as in the example just mentioned. There is therefore a dialectical relationship between fact and law as illustrated by the Nuclear Weapons case. In the 1990s several associations and NGOs militating against superabundant nuclear weaponry managed to convince a majority of UN Member States to have the General Assembly adopt a resolution asking the International Court of Justice to rule on the lawfulness of the threat or use of such arms. In 1996, the Court handed down an opinion in which it affirmed finally that: ← 44 | 45 →


E. By seven votes to seven, by the President’s casting vote,


It follows from the above-mentioned requirements that the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict, and in particular the principles and rules of humanitarian law;


However, in view of the current state of international law, and of the elements of fact at its disposal, the Court cannot conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival of a State would be at stake.


In favour: President Bedjaoui, Judges Ranjeva, Herczegh, Shi, Fleischhauer,Vereshchetin, Ferrari Bravo;


Against: Vice-President Schwebel; Judges Oda, Guillaume, Shahabuddeen, Weeramantry, Koroma, Mme Higgins. (ICJ, Legality of the threat or use of nuclear weapons, Reports 1996, p. 266, § 105; emphasis added)


This part of the operative wording cannot be understood without allowing for the fact that it represents a very uneasy compromise between different and opposing positions. Clearly, the opposition between “pro” and “anti” nuclear powers was not a decisive factor in striking the final, delicate balance, as some judges that were nationals of nuclear powers voted for (the Chinese and Russians) while others against (the US, French, and British judges). The result at any rate is a particularly ambiguous text, and it was that ambiguity alone that broke the deadlock. In some sense it could even be argued that the Court failed to produce a legal statement going beyond the contradictions. But in point of fact, the opinion was indeed to be considered as legal by the actors on the international stage who include it in their own respective legal arguments. Militants for banning nuclear weapons will emphasize the first paragraph, underscoring the unlawfulness of the threat or use of such arms as a matter of principle. Supporters of nuclear dissuasion will point out that this is in the conditional and that the second paragraph specifically makes reservations for the case of “an extreme circumstance of self-defence, in which the very survival of a State would be at stake”. The former will counter that such a circumstance does not lead the Court to legalize the threat or use of nuclear weapons, but only to decline to “conclude definitively”; to which the latter might retort that this excerpt merely acknowledges the limitations of law (at least as conceived from an idealist perspective) faced with the primacy of politics, which may lead to the consecration of realist arguments in international relations.


As can be seen, international law does not put an end to contradictions; it frames them, formalizes them and changes their terms, and so it may influence their development. The tension between the ethical dimension that conveys universal values and the political dimension that acknowledges the influence ← 45 | 46 → of power is constantly shifting. At the same time, it will have been noticed, the interpretation of law has as important a place as its creation, especially in a legal order that is so little institutionalized and so decentralized.


III. Who can interpret international law and how?


The following conversation takes place in the twenty-fourth century between Captain Picard of the USS Enterprise, a vessel of the Federation of United Planets and the representative of the Sheliaks, an extra-terrestrial species. It is about the implementation of a treaty, one article of which requires the evacuation of a planet occupied until then by the Federation:


– 

Sheliak Representative: “Remove the humans from the Tau Cygna system. Three Earth days remain.”


– Captain Picard:“Let us negotiate in good faith.”


– Sheliak Representative: “Negotiate to what purpose? The treaty is signed.”


– Captain Picard: “There is a thriving colony on that planet. Rather than uproot these people, may I offer a compromise?”


– Sheliak Representative:“Denied.”


– Captain Picard:“Why?”


– Sheliak Representative:“The law is paramount. We are entitled.”


– Captain Picard:“This is not a law, it is a treaty. It is designed to smooth relations between races, not to act as a strait … [communication is abruptly put to an end by the Sheliak Representative] … jacket.”


Some minutes later and after intense legal cogitation that must have shaken every nook and cranny of the spaceship, the discussion resumes:


– Captain Picard: “Pursuant to paragraph 1290, I hereby formally request third party arbitration of our dispute.”


– Sheliak Representative:“You have the right.”


– Captain Picard: “Furthermore, pursuant to sub-section D3, I name … the Grisellas to arbitrate.”


– Sheliak Representative:“Grisellas?”


– Captain Picard [with a manifestly ironic mimic towards the end]: “Unfortunately, they are currently in their hibernation cycle, however they will awaken in six months at which time we can get this matter settled. [On a more formal note] Now do you want to wait or give me my three weeks?”


– Sheliak Representative: “Absurd! We carry the membership, we can brook no delay.”


– Captain Picard [heading towards his seat]: “Then I hereby declare this treaty in abeyance.”


– Sheliak Representative [in an imploring tone]: “Wait! Negotiation is permissible.” ← 46 | 47 →


Captain Picard then suddenly cuts off communications, … which are restored a few seconds later at the insistence of the Sheliak representative. He finally accepts a three-week time span to evacuate the planet Tau Cygna.


This episode of “law-fiction” from the TV series Star Trek. The New Generation (1991), reminds us from the outset that in the absence of any centralized system, interpretation is left primarily to political actors and is consequently a trial of strength. The simple threat to refer the matter to arbitration leads in this instance to a directly negotiated settlement, with the independent judge ultimately playing a limited and often dissuasive role. Beyond that, the scene also illustrates the flexibility (subsection A) and the diversity of interpretative techniques of international law (subsection B).


A.  The flexibility of interpretation


The example just mentioned attests to the limitations of the “clear meaning” argument by which the clarity of the terms is liable to exclude any interpretation. The text of the treaty provides in the case in point for a “three day” deadline to evacuate the planet and this is a priori a mathematical criterion that nothing should be capable of nuancing. The remainder of the scene, however, shows all the complexity of the process, since the interpretation that finally arises allows a three-week and not a three-day deadline. This change was brought about by the ingenuity of Captain Picard, who, as a good jurist, knows that a legal text never floats free of normative gravity but is part of a broader framework that will open the way to consideration of other provisions. In the case in point, an arbitration clause enables him to suspend the treaty in the event of disagreement over the appointment of an arbitrator in case of dispute. In this instance, its implementation provides him with a six-month breathing space, which enables him to win the tug-of-war of the negotiations. In the end, both parties keep control of the meaning and nothing seems likely to limit their power, least of all any supposed clarity of the terms of the treaty. In the first sequence of the discussion, the Sheliak stands by the letter of the treaty and Captain Picard by its spirit, with this schema being turned completely around in the second sequence after interruption of talks. In the end, the interpretation made of the treaty is far more the result of an accord than of the relevance in abstract terms of the arguments advanced.


The schema just outlined cannot be reduced to the pure product of the imagination of the screen writers of Star Trek. It is constantly and repeatedly observed in international law in the real world. Evidence of this can be found in the provision in the UN Charter setting out what is often referred to as “the right of veto”. Under article 27(3), “decisions of the Security Council on all ← 47 | 48 → other matters shall be made by an affirmative vote of nine members including the concurring votes of the permanent members (…)”.


If we stick to the text, for a Security Council resolution to be adopted, there is a double condition: first a qualified majority of nine votes out of fifteen and then an affirmative vote of the five permanent members, China, the USA, France, the UK, and Russia. The meaning is “clear”: we are faced with a numerical criterion, even a mathematical type of computation: nine, among which five must be included. The logical result is that the abstention of one permanent member, which by definition cannot be put down as an “affirmative vote”, bars the adoption of any resolution. It is by invoking this seemingly irrefutable argument that the South African government in the days of apartheid challenged the validity of resolutions adopted against it with the abstention of one or more permanent members (primarily the USA). Here, though, is what the International Court of Justice replied:


However, the proceedings of the Security Council extending over a long period supply abundant evidence that presidential rulings and the positions taken by members of the Council, in particular its permanent members, have consistently and uniformly interpreted the practice of voluntary abstention by a permanent member as not constituting a bar to the adoption of resolutions. By abstaining, a member does not signify its objection to the approval of what is being proposed; in order to prevent the adoption of a resolution requiring unanimity of the permanent members, a permanent member has only to cast a negative vote. This procedure followed by the Security Council, which has continued unchanged after the amendment in 1965 of Article 27 of the Charter, has been generally accepted by Members of the United Nations and evidences a general practice of that Organization. (ICJ, Namibia case, Reports 1971, p. 16, § 22; emphasis added)


In addition to the literal meaning, allowance must be made therefore for both the teleological meaning (or if preferred the “spirit” and not just the letter of the law) and the pragmatic meaning (that is, the meaning imposed in practice). In the case in point, the Court considers that the very purpose of the rule, which is to enable a permanent member to object to the adoption of any resolution, is not incompatible with the interpretation that, as early as 1945, resulted from practice within the Security Council, which revealed from the outset an informal agreement. When a permanent member has abstained (a hypothesis that has often been borne out and repeated over the course of time), it has never meant to oppose the adoption of the resolution but rather to attest to some diplomatic reservation about it. And the other UN members have never protested for years. Another interesting element emphasized by the Court is that States have not considered it useful to formally alter the text, when they amended article 27 in 1965 (the amendment changed the Council members from 11 to 15 and correlatively the required majority from 7 to 9 members). ← 48 | 49 → The possibility of an informal interpretation is therefore well accepted by states, which prefer flexibility to a cumbersome revision procedure.


Beyond the specificities of this emblematic example two more general lessons can be stated. First, the interpretation is always open, with the consequence that it is impossible to study or master international law without constantly interpreting its rules, principles, and mechanisms. When questions as different as human rights, the prohibition of the use of force, or state responsibility are addressed, it will no longer be enough to identify the relevant texts; they will have to be interpreted too. Then, and this follows on directly, one cannot just argue on the basis of the literal or grammatical meaning. It is essential to include other factors in the reasoning and especially the way states have interpreted the text in practice. Interpreting is not making an abstract reading of the text nor referring to the parties’ initial intentions; it means integrating the dynamics of an agreement that may be evolving, which presupposes sufficient knowledge of precedents and once again awareness of the political context surrounding the application of the rule. It is in this perspective, as shall now be seen, that one must be aware of the various techniques of interpretation usually employed in international law.


B.  The variety of techniques of interpretation


The Vienna Convention on the law of treaties contains two main provisions on interpretation:


Article 31. General rule of interpretation


1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.


2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:


a) Any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty;


b) Any instrument which was made by one or more parties in connexion with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.


3. There shall be taken into account, together with the context:


a) Any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;


b) Any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;


c) Any relevant rules of international law applicable in the relations between the parties. ← 49 | 50 →


4. A special meaning shall be given to a term if it is established that the parties so intended.


Article 32. Supplementary means of interpretation


Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:


a) Leaves the meaning ambiguous or obscure; or


b) Leads to a result which is manifestly absurd or unreasonable.


These texts, which are considered to reflect a general norm in this matter, take up factors covering three aspects.


– The literal interpretation can be made on the basis of the “ordinary meaning” (that is, the common meaning, presumed to be contained in standard dictionaries), or the “particular meaning” (that can be found in certain provisions of the treaty that contain terminological clarifications) or of the “context” (understood – in the specific sense of the Vienna Convention – as what surrounds the text of the provision to be interpreted, meaning the entire treaty or any instruments adopted in connection with it), or even of any “relevant rules of international law applicable in the relations between the parties”. As this last excerpt indicates in particular, the interpretation at this stage is both literal and systematic, as international law is supposed to embody a coherent whole producing concordant interpretations. In this way, article 27(3) cited above cannot be interpreted without at the same time taking into account article 23(1) that identifies the permanent members, a provision which in turn will have to be interpreted (in practice, the “Union of Soviet Socialist Republics” is now taken to mean Russia, while the “Republic of China” relates to the vote of the Beijing and not the Taiwan government as was the case until 1971).


– The teleological objective is reflected in the reference to the “object and purpose” of the treaty and in the instruction about avoiding any “manifestly absurd or unreasonable” result. Thus the Court considered it would have been absurd and unreasonable and in any event contrary to the purpose of the treaty, which is to facilitate the working of the Security Council, to consider that an abstention would impede the adoption of a resolution.


– The pragmatic interpretation is apparent in the cross-reference to “any subsequent agreement” or “any subsequent practice” revealing an informal agreement (ILC, Draft conclusions on subsequent agreements and subsequent practice in relation to the interpretation of treaties, 2018). It is this last criterion above all that the Court used to support its interpretation, the initial ← 50 | 51 → intention, resulting from “preparatory work” or “the circumstances of its conclusion” being demoted to the rank of “supplementary means” of interpretation evoked in article 32 and in theory subordinate to the principles stated, without any particular rank order, in article 31.


The techniques are varied therefore and make it possible not to reach just one single meaning that is supposedly the right one but to set out the soundest possible grounds for the interpretation to be defended. As seen with the example of Captain Picard, the interpretation is not a discovery of a predetermined and fixed meaning but a creation that comes from the imagination and from strength of conviction, the success of which will depend on the particularities of a given context.


Another illustration of this characteristic of interpretation appears in the way multilingualism is considered. Under article 33(3) of the Vienna Convention on the law of treaties “[t]he terms of the treaty are presumed to have the same meaning in each authentic text”. An examination of the various versions in the authentic languages may therefore prove relevant to specifying the “ordinary meaning” of a provision. To return again to article 27(3) of the Charter, while the French text speaks of a “vote affirmatif de neuf de ses membres dans lequel sont comprises les voix de tous les membres permanents”, the English version refers to an “affirmative vote of nine members including the concurring votes of the permanent members”. The term “concurring” seems to confirm that all the permanent members must vote in the same way for the resolution to be adopted. The Spanish version is even clearer when it refers to the “voto afirmativo de nueve miembros, incluso los votos afirmativos de todos los miembros permanentes”. The affirmative character of the vote of the “big five” is mentioned here twice and so it is hard to see how it can be thought that an abstention, especially by a permanent member (with as a consequence that all the permanent members do not vote the same way) is enough. And yet, as pointed out, this “clear meaning” is only clear literally and grammatically and it has been overtaken by consideration of the spirit of the rule and the way it is interpreted in practice. The principle set out in article 33 is therefore itself subject to an articulation of the various dimensions that result from consideration of the general rule stated in article 31. And as this furtive excursion into the question of multilingualism confirms, this articulation may itself lead to results that are very far removed from the letter of the legal provision.


One final clarification about these principles is necessary. While it is recommended to refer to them to support one’s interpretation, they are not so much mandatory rules which, if breached, would entail the implementation of international responsibility, but rather ought to be seen as methodological guidelines, the departure from which will weaken the demonstration. We shall try as far as possible to use them in this book. But more fundamentally the ← 51 | 52 → consequence of all the foregoing is also that we shall not claim to establish an objective or unequivocal solution to the legal problems we expound. Instead we shall propose the interpretations that seem the most convincing to us and that correspond to our conception of the balance to be maintained between ethical and political ends of an international law whose scope and bounds are under constant discussion. In this sense, each and every one of us acts within an “international legal field” in tension, within which battles are waged to ensure that this or that interpretation of international law prevails (Olivier Corten, “Le champ juridique international”, 2024).


It is from this perspective that in the first part of the book we shall examine the main subjects of international law, beginning with the state (Chapters II to IV), then international organizations (Chapter V), and finally private persons (Chapter VI). As stated in the foreword, the second part shall be on the various sources of international law that result from the activity of its subjects, while the third and final part shall address the delicate matter of the implementation of international law. The aims shall be to set out the main legal controversies surrounding these questions and more fundamentally to emphasize the tensions that oppose, on the one hand, the aspirations to a law that sustains universal ethics and, on the other, the reality of the political balance of power that limits or shapes those aspirations.
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PART ONE


The Subjects of the International Legal Order
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CHAPTER II


The Creation of States


Declare independence!
 Don’t let them do that to you!
 Declare independence!
 Don’t let them do that to you!

 Start your own currency!
 Make your own stamp
 Protect your language (Justice) (…)

 Damn colonists
 Ignore their patronizing
 Tear off their blindfolds
 Open their eyes (…)
 And raise your flag (higher, higher)
 Raise your flag (higher, higher).


In her song “Declare Independence!” released in 2008, Björk evokes, although not by name, the right to self-determination by which to free oneself from “colonists”. Emancipation should lead each people to protect its own language and culture and to declare the creation of a new state with, as she sings, its own currency, stamps and flag. But who are the “colonists” denounced in this way? Judging from the official videoclip of the song, it is about the Faroe Islands, one Danish possession, just like the singer’s homeland of Iceland before its independence. On her tours following the release of the number, which is regularly played in concerts, Björk has also evoked Tibet, Kosovo, or Scotland. It seems therefore that the right to independence is quite broadly defined as applicable to all minorities who consider themselvehtts oppressed.


The question of independence is also to be found in many cinematographic productions. In 8th Wonderland, a French film released in 2010 directed by Nicolas Alberny and Jean Mach, the screenwriters imagine a landless state whose citizens are internet users living in far-flung corners of the world. From a perspective pictured as deriving from direct democracy, these citizens vote on motions or try and sentence criminals who would otherwise go unpunished. In enforcing one such judgment a dictator has been executed by one of ← 55 | 56 → the agents of 8th Wonderland. In the scene that follows, Mr McClane, a representative of the state, defends these decisions under questioning:


– “Kidnapping, murder, what’s next Mr McClane? What about a little coup to make a round number?”


– McClane: “Nobody ever got murdered by 8th Wonderland, gentlemen, let’s get things straight. A jury composed of 12 people declared president Gueriero guilty of several homicides and gave a verdict. Our Ministry of Justice endorses execution. We always acted within the law.”


– “A trial via Internet now? It’s sheer madness!”


– “You are awaiting trial for murder, aren’t you?”


– McClane: “The outcome doesn’t frighten me. I’m only a spokesperson for my country, gentlemen. I can in no way be considered guilty or responsible for a decision its citizens have made.”


– “But 8th Wonderland is not recognised by the other countries, Mr McClane; its laws have no value.”


– McClane:“I don’t think you get the big picture, gentlemen. 8th Wonderland does exist. And its population amounts to several millions of inhabitants. That’s a fact nobody can deny. Its power is real. I can tell you my country is but the first in a long line to come. Soon there will be more virtual countries than real ones, you’ll see. The map of the world as we know it today already no longer exists.”


In the scheme of things portrayed here, the state’s independence is not based on a right to self-determination, as in the song by Björk, but on fact, on incontrovertible reality. During the final credits we learn that the United Nations have recognized 9th Wonderland, which has succeeded 8th Wonderland, as its first virtual Member State and that others have followed. Reality prevails over law, irresistibly so, and this inexorable movement goes on regardless of the moral questions raised by the emergence of these virtual states and the way they operate.


In this way again we find the tension, applied to the issue of the creation of states, between an ethical pole (that might be likened to the right to selfdetermination as a means to end oppression) and a political pole (which refers to a balance of power which alone will determine whether or not a state exists). As shall be seen in this chapter, the ties and interactions between these two poles vary depending on whether statehood is contemplated as a question of fact (section I) or a question of law (section II). These two facets shall be distinguished in the remainder of this chapter and it is important from the outset to emphasize how important this distinction is: in principle the right to create a state does not imply the existence of any such state and conversely a state may very well come into existence without having relied beforehand on any right. The first configuration can be illustrated by the situation of the Western Sahara which has a right to self-determination but which is probably not (yet?) a state to date; the second relates especially (and among many others) to ← 56 | 57 → the example of Belgium which achieved statehood in the 1830s although no right to self-determination existed in international law at the time. It is important therefore not to conflate right to and reality of independence even if, as shall be seen, some overlap or tension is sometimes observed in practice. The same goes for the problems of recognition (section III) and state succession (section IV) that shall be addressed later in the chapter.
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