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Abstract

The outsourcing of legal services to India is becoming increasingly popular among U.S. and U.K. law firms and corporations. This book seeks to discuss three main topics surrounding legal process outsourcing (LPO): its emerging trends, the legal challenges it raises and the hitherto unrecognized potential it holds. Firstly, this book clarifies concepts of LPO and its operating models practiced by U.S. and U.K. law firms and corporations. Whenever there is outsourcing in the manufacturing or service sectors, concerns over job losses in the domestic territory are raised by politicians and policy-makers. Accordingly, this research critically discusses the impact of outsourcing on unemployment with a particular focus on legal sector jobs. Secondly, the outsourcing of legal services creates significant challenges for ethics rules and data protection laws. The act of sending legal work overseas by U.S. lawyers may violate American legal ethics rules including those related to conflicts of interest, supervision, fee- sharing, client confidentiality, and attorney-client privilege. Self-regulation is the hallmark of the U.S. legal profession. This book therefore reflects, in the first instance, upon the issue of the independence of lawyers who have established a ‘sheltered’ industry for themselves by creating rules that prevent non-lawyers from practicing law. Thereafter, acknowledging the presence of the U.S. legal ethics rules, this book provides an explanation as to how a U.S. lawyer could outsource legal works to India without compromising core legal ethics rules. Thirdly, this research explores the hidden potential of LPO to improve access to justice. The outsourcing of legal services to India suffers from a negative image among certain sections of the American legal profession, but has only been discussed so far in the context of law firms and corporations. This book develops an altogether new proposal where Indian LPO professionals could help alleviate the access to justice problem among indigent and low-income populations of the United States.





Introduction



Scope and Purposes of the Book

The outsourcing of legal services to India is the central focus of my book. The legal process outsourcing (LPO) industry has seen phenomenal growth in recent years. Some critics attribute the growth of legal outsourcing to the recent economic recession and predict that it will fade away once the economy regains its momentum, while others consider it an ‘irreversible trend’.1 I believe that the LPO industry is here to stay. For the purposes of this book, I have broadly confined myself to three countries where major outsourcing work is currently taking place: the United States of America, the United Kingdom and India.

Economic globalization2 is transforming practically every economic sector. The legal industry too has not remained untouched by the effects of globalization. Globally – both in developed as well as in emerging nations – legal scholars and academics are discussing the need for reforms in the legal sector. This includes the common law countries, where legal professionalism has traditionally been strong.3 Unlike other industries – such as finance and accounting – that have undergone transformation through restructuring their business operations; legal professionals, cutting across national boundaries, have been reluctant to embrace these changes. The legal industry that has long remained insulated now needs reform specifically in relation to some legal ethics rules that are incongruous with the present reality. Legal outsourcing to India raises many ethical challenges includes conflict of interests, attorney-client privilege, supervision, fee sharing. The book aims at exploring these specific issues and ascertaining to what extent these challenges will impede the growth of outsourcing of legal services.

The rhetoric of professionalism provided lawyers with a political tool for gaining control of the market for legal services. They managed to persuade governments to prevent non-lawyers from practicing law even to the extent of making it illegal.4 Laws and regulations have stipulated who can be a lawyer, who can run and own a legal business, and what services they can provide. In this book, I deal in great detail about these issues (control over the legal profession by lawyers) in the context of the United States. Moreover, I devote a significant part analyzing the issue of the liberalization of the legal services in India. Indian law prohibits foreign lawyers from practicing law in India. The Bar Council of India, the regulator of the Indian legal profession, has consistently opposed the entry of foreign law firms into India. The Indian legal sector is maturing. Some economists believe that liberalization in any economic sector without prior ‘infant industry protection’5 could prove to be extremely harmful. In other words, sudden liberalization in an emerging economy before adequate safety nets are placed may destroy the growth prospect of that specific domestic industry. Each country has specific conditions and requires specific policies. I discuss this issue in great detail with respect to India.6

A changing market-place complemented by unbundling, standardization and outsourcing is propelling the legal industry to behave more like a business and less like a profession. A running theme of this book also reflects upon whether the practice of law corresponds more to ‘profession’ or to ‘business’ logics. Bearing in mind the reality of our times, I slightly lean towards treating the practice of law just like any other profession where profit considerations are involved. For example, I subscribe to the definition of law firms as ‘a business that engages in the profession of practicing laws.’7 Moreover, different perceptions of law as a business or as a trade exist among Western countries as well as in the East. For instance, opponents of liberalization of legal services often voice concerns that permitting foreign law firms to practice in India would compromise the core values of the Indian legal profession. Critics contend that Indians view the legal profession as a ‘noble’ profession, unlike in the West where it is treated as a business.8 Another recurring subject matter of this book is the independence of the legal profession. Self-regulation is the hallmark of the legal profession in many countries across the world. Whenever the threat of regulation emanates from government, lawyers typically invoke the rhetoric of autonomous control over their work. This book broadly touches upon the issue of the bar’s freedom to regulate its own practices.

I devote a specific Chapter to multidisciplinary practices (MDPs). An MDPs allows a non-lawyer to have an ownership interest in an entity that practices law alongside the practice of the other non-lawyer professional. An explanation might be needed to justify the presence of MDPs in a book dealing with the LPO industry. The issue of multidisciplinary practices is an extremely important one for the legal profession in the United States. A common claim by formal professionals like lawyers – seeking to protect their domain – is that an outsider without the professional training required to become a full member of the profession, will not be able to understand the complexities and delicate issues raised in a legal cases.9 American legal ethics rules expressly forbid non-lawyers to ‘practice law.’ One of the goals of this book is to explore the possibility of including non-lawyers in the delivery of legal services. Even though the majority of legal outsourcing professionals are lawyers in India, they are considered as non-lawyers from the perspective of the U.S. as they cannot practice law in the United States. One of the legal challenges involving legal outsourcing is that the American Model Rules of Professional Conduct do not allow non-lawyers to share profits with lawyers. The study of MDPs in this regard becomes crucial to demonstrate the importance of non-lawyers in the provision of legal services.

Self-regulation is traditionally a key component of occupational control and a core objective for professional projects as professions collectively seek to achieve and exercise a high level of ‘institutional autonomy’ in managing their own affairs.10 By excluding non-lawyers, regulators of the legal profession in the United States have effectively placed legal representation beyond the reach of indigent and low-income people who do not have sufficient resources to access justice. In 1991, the Supreme Court Judge Sandra Day O’Connor eloquently expressed this theme in an address to the American Bar Association:

‘We have built a legal framework to protect the poor and it’s a structure of which we can proud. But it has a gate in the front, and lawyers hold the keys. Unless we are willing to unlock the gate for those who can’t afford a key of their own and let them into the shelter we have built for their protection, we might as well not have built it at all.’11


A healthy and effective justice system is a core value in any democratic society. Access to justice enables individuals to resolve disputes effectively and aids in enforcing their legal rights. One commentator observed that ‘millions of American citizens live in a form of domestic exile from the law.’12 Current statistics on access to justice show that there is a huge gap between the demand for and the supply of legal aid services.13 Another study revealed that the legal aid program has never provided services of any sort to more than 3 percent of those eligible.14 Recent cuts in publicly-funded legal aid services have further exacerbated the problem of access to justice for the poor and the low-income citizen of the United States. Being ‘officers of the court’, are lawyers ethically bound to ensure the availability of representation? Should pro bono services be made compulsory for attorneys to enhance the access to justice in the United States? The professional tension between lawyers as public servants and lawyers as normal business people continues to be a point of discussion today. My book touches upon these issues.15 I devise an innovative proposal to address the issue of representation. My idea is to utilize Indian LPO professionals for the purpose of expanding the scope of legal service delivery to those who are unable to afford expensive legal services in the United States. This possibility of improving access to justice through legal outsourcing has not yet been explored by legal researchers and academics.




Structure of the Book

This book is divided into three parts and contains seven Chapters.

Part I of the book details the background of the outsourcing of legal services to India. It aims to explore the effect of outsourcing on the U.S. employment market. Finally, it provides an engaging debate over the liberalization of the Indian legal service sector.

Chapter I provide a historical background of how India – which was once a closed economy – became the global leader in the outsourcing industry soon after she liberalized her economy in the early 1990s. I look at the trends in the legal outsourcing market. This Chapter explains the concept of legal process outsourcing (LPO) and discusses the growth of the LPO industry in India. Briefly, I elucidate the types of legal services that are currently outsourced from the U.S.A. and the U.K. to India and other low-cost destinations. I also outline the benefits as well as the challenges associated with the three models of legal outsourcing – third party LPO service providers, captive centers for law firms, and captive centers for corporations. The roles and duties of in-house counsel in the United States have changed significantly since the early decades of the twentieth century. I discuss the historical background of the changing status and position of the general counsel in the United States. Earlier, legal work was undertaken either by clients themselves or by their outside law firms but corporations have, in recent years, led the change either by setting up captive centers in India or by using an American law firm as an intermediary in managing the legal outsourcing business. Although current data reveals that law firms are outsourcing legal services more than corporations, I believe in the coming years the latter entities will command the larger share.

In Chapter II, the focus is on the effect of outsourcing on the job market in the United States. In 2011, the State of Connecticut had introduced a bill designed to prevent law firms and corporations from outsourcing the drafting, reviewing and analyzing of legal documents to workers overseas. Although the bill did not become law it did demonstrate yet again the anti-outsourcing attitudes among U.S. legislators. I begin by exploring the global developments of the outsourcing phenomenon. Outsourcing is not new to the economy of the United States. Initially, most of the jobs outsourced from that country were in the field of manufacturing. However, with the introduction of the fiber optic cable in the 1990s that led to low communication costs, the outsourcing of service industries began to gain traction. In spite of the advantages associated with offshore outsourcing for corporations, recent job losses in the U.S. have resulted in the proposal of many anti-outsourcing bills. Will this protectionist legislation really safeguard U.S. jobs and industries? Are these bills unconstitutional ab initio? To clarify these issues, I discuss general economic theory related to outsourcing and unemployment. Further, I evoke the U.S. Constitution – where federal law is the supreme law with the highest authority and pre-empts any conflicting state laws – to explain the issue of the (un)constitutionality of anti-outsourcing state bills.

Chapter III analyses the issue of the liberalization of the Indian legal service sector. India has benefitted immensely from liberalizing its economy. It is an anomaly that while the LPO sector – a product of globalization – is thriving in India, the legal industry remains closed to foreign law firms. This Chapter primarily discusses the ban on the entry of foreign law firms into India. I begin by asking why lawyers and law firms from developed countries such as the U.S., the U.K. and Australia are interested in the liberalization of the Indian legal market. I go on to cite examples of on-going lobbying efforts by foreign governments and bar associations with their Indian counterparts. Soon after India liberalized its economy in 1991, three law firms – among these two were American and one from the U.K. – began exploring the prospect of expanding their base into India. After obtaining permission from the Reserve Bank of India, these three firms opened liaison offices in India. As a matter of fact, none of them operate within the territory of India today. The last one to leave was the U.K. law firm in 2010, when it closed its liaison office in Delhi after the Bombay High Court ruled against the practice of law by foreign firms in India.

I explain various Indian regulatory measures that prohibit foreign lawyers from practicing in India. The debate on the liberalization of the legal sector remains incomplete without discussion of the benefits and drawbacks of allowing foreign law firms to practice in India. Interestingly, despite the prohibitions on practicing law in India, foreign law firms have found various modes through which to operate in the Indian legal market without having a direct presence. Chapter 3 explains all those modes that are currently employed by foreign law firms. Many contend that India, being a member of the World Trade Organization (WTO), is obliged to liberalize its legal sector. I discuss this issue at length in this Chapter. Finally, I suggest an approach India should follow on the issue of opening up the legal service sector for foreign lawyers.

Part II addresses the legal challenges faced by LPO. The outsourcing of legal services calls for a new set of legal ethics rules, as it raises certain specific ethical obligations of an outsourcing lawyer (U.S.) to his client. This is due to the fact that Indian lawyers working on outsourced legal works are non-lawyers from the view-point of the United States as they are not legally qualified to practice law in any U.S. jurisdiction. I have identified two forms of legal issues: the first challenge is to address core U.S. legal ethics rules surrounding LPO, and the second concerns data protection law.

Chapter IV deals with ethical issues related to LPO such as conflict of interests, client confidentiality, fee sharing with a non-lawyer, and attorney-client privilege. There are professional ethics rules unique to the profession of law, considerations that do not arise when other service industries consider offshore outsourcing. To begin with, I explain the historical background of codified legal ethics rules in the United States. Thereafter, I deal with specific American legal ethics rules such as those on the unauthorized practice of law by non-lawyers, conflicts of interests, confidentiality, client disclosure, and fee sharing issues related to legal outsourcing. I examine each of these ethical considerations primarily by using three sources of authority: the American Bar Association Model Rules of Professional Conduct, Formal Opinions issued by the ABA Committee on related subjects, and the ABA Commission on Ethics 20/20.

After detailing specific issues related to LPO, I explore the subject of legal malpractice liability. It is a tool to regulate the behavior of lawyers and involves professional negligence in exercising ordinary skills and knowledge while representing clients. The question of whether the violation of legal ethics rules attracts legal malpractice liability or whether it is merely confined to disciplinary proceedings against errant lawyers is explored in this Chapter. I then turn my attention to the requirement of an expert witness in assessing violations of professional standards. This is because it is difficult for a layperson to determine whether there has been any violation of professional standards. The assistance of an expert witness is required in such cases. As of now, there are no Formal Opinions by the American Bar Association specifically dealing with a malpractice liability claim in relation to legal process outsourcing. Formal Opinions have so far focused on the professional duties of outsourcing lawyers rather than the malpractice liability. Finally, I discuss how lawyers have attempted various methods to limit their malpractice liability through establishing professional corporations, Limited Liability Partnerships (LLP) etc.

Chapter V deals with data protection law which is another challenge associated with legal process outsourcing to India. India does not have a comprehensive data protection law. Foreign investors and corporations have shown great concerns over the absence of adequate data protection laws in India. I begin by exploring the roots of privacy laws in the developed world. Subsequently, I explain relevant laws related to data protection in the U.S. and the European Union, which are the major source locations of business outsourcing. I also reflect on the Safe-Harbor mechanism which sets out a framework of data protection standards allowing the free flow of personal data from European Economic Area (EEA) data controllers to U.S. organisations. I then turn to the concept of privacy law in India. I also discuss the relevant Indian data protection laws surrounding outsourcing such as the Information Technology Act, 2000 and the Indian Contract Act, 1872. In the absence of comprehensive data protection laws, Indian outsourcing providers have engaged in voluntary control in order to maintain data security. Briefly, I outline these measures along with a suggestion to include an omnibus data protection law in India.

Part III broadly deals with the role of non-lawyers in the delivery of legal services. It explains the advantages of multidisciplinary practices that aim to cater to corporate clients. This Part focuses on the role of LPO professionals in improving access to justice for indigent Americans.

Chapter VI explores another interesting phenomenon: multidisciplinary practices. The United States prohibits the formation of MDPs. The ABA Model Rules do not allow American lawyers to share fees with non-lawyers. The rationale behind this is that sharing profits with non-lawyers may compromise the lawyer’s professional independence. The globalized economy fuelled by the growth of information technology and reduced trade barriers has transformed the ways in which professionals serve their global business clients. Unlike in other service industries, American legal professionals have been reluctant to adopt reforms in the legal industry. I begin by briefly discussing the issue of the professional independence of lawyers in the United States. Many claim that the American legal profession uses ethical standards as a tool for stifling competition and operating as a monopoly. I also detail the growth of the ‘Big Five’ accounting firms in the early 1990s in the U.S., which created the fear of the acquisition of law firms in foreign markets by the major accounting firms. I provide a historical sketch of American legal regulators’ stance on MDPs. Challenges and benefits of allowing MDPs is the focal point of discussion. Thereafter, I give an overview of MDPs in the United Kingdom and New South Wales (Australia).

Chapter VII of my book suggests a way of improving access to justice to poor citizens of the United States through Indian legal outsourcing professionals. To the best of my knowledge, it is a novel proposal. Although the United States has the world’s highest concentration of lawyers, it has failed to provide access to justice to its indigent and lower-middle class population. With the use of available statistics on legal aid and access to justice in the United States, I demonstrate the abysmal plight of the American civil justice system. However, it would be unfair to ignore the efforts that have been undertaken by the U.S. government to enhance access to justice for low-income groups. I discuss some of these measures, such as the creation of Legal Services Corporations (LSCs), class action suits, the use of pro bono services, and the increased use of paralegals and legal assistants in the delivery of legal services. Perhaps the most controversial proposals related to the lawyer’s duty to serve the poor sections of society has been mandatory pro bono service. Should lawyers be forced to serve the poor? I analyze the issue of mandatory pro bono service in detail in this Chapter.

The availability of class-action suits in the U.S. is seen by some as a legal mechanism that has made legal representation more affordable to indigent defendants. I refute this argument. I also look at the phenomenon of the unbundling of legal services in response to the growing scarcity of lawyers to represent poor and lower-income litigants. The use of paralegals has been recognized as crucial to the delivery of legal services in legal aid services. I explore this issue in-depth. Finally, I provide a brief proposal as to how Indian LPO professionals might expand the scope of legal service delivery to low-income people who are unable to afford legal services in the United States.
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BACKGROUND




CHAPTER I LEGAL PROCESS OUTSOURCING: AN OVERVIEW

CHAPTER II OFFSHORE OUTSOURCING AND UNEMPLOYMENT IN THE UNITED STATES

CHAPTER III LIBERALIZATION OF THE INDIAN LEGAL SERVICE SECTOR





The first Part of my book elucidate the generic background of the outsourcing of legal services; critically analyze the effect of the outsourcing of outsourcing on employment; and finally it explores the possibility of the liberalization of the Indian legal service sector.

The growth of Legal Process Outsourcing (LPO) has been phenomenal. Law firms as well as corporations are sending legal works to India primarily from the United States and the United Kingdom. The three models of legal outsourcing are explained along with the changing status of the general counsel of the corporate legal department in the United States. This changing role of general counsel will have greater impact on legal outsourcing firms. (See Chapter I)

A bill was introduced in the State of Connecticut to prevent law firms from outsourcing legal works to India. The co-relation between outsourcing and unemployment is often discussed in media and newspaper. The recent economic recession has resulted in the proposal of many anti-outsourcing bills. A detailed study of economic theory focusing on the impact of outsourcing on job market has been carried out in this part of the book. (See Chapter II)

India has not liberalized its legal service sector. Foreign law firms cannot practice law in India. Various lobbying efforts have been made by the United States, the United Kingdom and Australia with India on this issue. However, the prohibitions for foreigner law firms to enter into India have not been effective. Some foreign law firms have found other modes through which they can operate in the Indian legal market without having direct presence in India. (See Chapter III)
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        “It is the maxim of every prudent master of a family, never to attempt to make at home what it will cost him more to make than to buy.”


        Adam Smith1


      


    


    

      Introduction


      Almost a century ago, most goods and services were produced in a single location and fragmentation of the production process in different locations was almost nonexistent. Revolutionary progress in the field of communication and trade liberalization in the recent years have made it possible to send business functions including goods and services within the domestic territory in different organization as well as abroad. Business organizations have responded to economic changes and transformation in technology by obtaining outside entities to support various goods and services. In particular, because of Information Technology (IT) revolution, fragmentation of the production process across firms and countries is more prevalent today than ever before; and this has largely affected the sourcing strategies of corporations at home and abroad. Especially for service sector, the internet has shrunken the cost of global communication, and has created a world wherein employees can be virtually anywhere, access unlimited information, and participate in real-time across the globe.2 The producers can easily (but strategically) split the production process into various stages that can be physically and geographically separated from each other and located in different regions of the same country and in different countries.3 For common understanding, outsourcing involves the delegation of a business activity by an organization to external suppliers. Client organization contracts with the external supplier or vendor for the provision of services that was previously carried in-house. It has long been considered as an important part of competitive business strategy.4 When the outside service provider is located abroad, it is known as offshore outsourcing.5 For the purpose of this book, the term outsourcing includes offshoring, unless otherwise indicated.


      Services that were produced domestically have now become internationally mobile. The trend is likely to grow as more and more numbers of countries that were once a closed economy (India and China) are now opening up their frontiers for foreign investment and outsourcing.6 The scope for growth of trade in services is vast. Although services currently make up over 60 percent of global production and employment, they represent no more than 20 percent of the total trade on balance of payment basis.7 The reason being that performance of many services necessitates physical contact between producers and consumers, a condition that renders service provision to distant locations unfeasible.8 New technology provides a medium of exchange that overcomes such historical trading hurdles for many services, effectively reducing transport costs from inﬁnity to virtually nothing.9 For example, offshoring of services has moved from basic service tasks such as data processing and data entry to complicated research and development.10 Corporations are handing over more complex work after having grown at ease with their offshore partners.


    


    

    

      
I. Outsourcing to India


      

        A. INDIA’S TRYST WITH OUTSOURCING



        India was largely a closed economy until 1991 when the Indian Government made successive reforms under the mounting pressure of balance of payment crisis.11 In 1991, the ratio of exports of goods and services to gross domestic product (GDP) was abysmally low of about 8.6 per cent.12 After imports were liberalized and the Indian currency was depreciated in order to make it more competitive, exports grew phenomenal, relative to GDP.13 By the year 2007, the ratio of exports of goods and services to GDP had reached 21.3 per cent.14 Since the mid-1990s, India has progressively liberalized its telecommunications services and manufacturing sectors and welcomed the private sector investment in these areas.15 India’s National Telecom Policy 1994 was a complete success in providing low cost telephony to the Indian population, reduced barriers to corporations entry and led to increase in competition among private players.16


        The advent of the fiber optic cable in the 1990s, which led to extremely low communication costs, created a link between the United States and the developing world and thereby enabled offshoring of some tasks of the service industries. The resulting decreased costs of telephone and internet services worldwide led to the relocation of low-wage telephone service positions.17 The initial wave of IT and business process outsourcing started in the late 1990s primarily for two reasons: “dot. com” boom and “Y2K”18 bug.19 Especially in the year 1999, the demand for computer programmers to fix the “Y2K bug” exceeded the domestic supply available in the United States, and led the American software companies to an increase in the offshoring to India. The Y2K crisis also provided many Indian companies with their first outsourcing contracts. In the words of Thomas Friedman in his celebrated book, ‘The world is Flat’, with the advent of Y2K syndrome, “the American and the Indian industries began to date with each other.”20


        General Electric (GE) was the first multinational to venture in the business process outsourcing in the year 1997 and opened its first India-based international call center to perform tasks such as debt collections, credit card services, and data management.21 BPO mainly consisted of entry-level low paying jobs. Business process outsourcing is the management of one or more specific business processes or functions (e.g., procurement, finance, accounting, human resources, asset or property management) by a third party, together with the information technology that supports the process or functions.22 During the initial years of outsourcing period, the absence of necessary infrastructure and power shortage were some of the major problems that foreign corporations faced in India.


        The Indian industry began to give emphasis on a variety of business aspects such as achieving excellence in quality of output delivered, making investments in research and development (R&D), ensuring business continuity and financial stability, gaining project management capabilities, expanding services to IT consulting by gaining domain skills and developing infrastructure for further growth. From the beginning of 2001, prominent Indian software giants such as Infosys, Tata and Wipro entered into the BPO market as this sector begins to mature and consolidate. In the past one decade, the phenomenon of offshoring has moved towards relatively high-wage professional-service positions. Indian BPO companies are now performing tasks that require high skill and sophisticated services such as computer chip design, pharmaceuticals research, financial analysis and architecture.23


        The outsourcing sector has gained its foothold not only in the business process outsourcing such as data transcriptions, call center operations, etc. but has also spread its tentacles beyond, and entered into the knowledge process outsourcing (KPO) domain that requires deep domain knowledge and the exercise of judgment and interpretation. A clear shift was witnessed from service-oriented, labor-intensive outsourcing to value-added outsourcing. While the acronym KPO came into being on the “heels of BPO”, there are major differences between the two in terms of attrition rates, different talent pool and varying rules of engagement.24 In simple terms, KPO services are customized services that require a deeper experience, skills and domain knowledge than that of BPO services. It is because of these reasons, the billing rates is relatively higher in knowledge-based outsourcing than that of BPO.25 KPO service provider relies on the specialized knowledge and skills of the employee (see table below). Among these services, I focus on the main topic of my book i.e., Legal Process Outsourcing (LPO).


      


      

        B. THE BIRTH OF LEGAL PROCESS OUTSOURCING



        The technological innovations that led American corporations to outsource much of their back-office functions – such as call centers to India – have also inspired other professional service providers such as doctors26, accountants27, financial firms,28 and lawyers to follow suit.29 Legal service industry is one of the last industries to join the bandwagon of outsourcing. Since its inception, lot has been reported about LPO and often with catchy headlines.30 Legal Process outsourcing is the transfer of legal services to external service providers based in low cost destination such as India.31 It is also the fastest growing KPO industry in the country.32 The acquisition of Pangea3 – a third party LPO service provider – by the financial news and business information provider giant, Thomson Reuters, in the year 2010 could very well speak of the popularity of LPO.


        Offshore LPO work that was traditionally handled by paralegals and junior lawyers are now handled by lawyers and non-lawyers based in India. Law firms based in the United States normally bill for paralegal services at as much as 150 dollars per hour to review, sort, and index documents in preparation for trial.33 Similar work could be provided by an Indian lawyer for as low as 30 dollars per hour.34 According to ValueNotes – the market research and consulting company – U.S. based buyers make up for a substantial portion of the total LPO contracts with an Indian firm.35 As per their research, about 75 per cent of the current Indian offshore business is generated from clients based in U.S., while 20 per cent of the business comes from the U.K., and the remainder from the rest of the world, including the Asia Pacific and the Middle East.36


        Various commentators and news accounts report traced the history of LPO that began in the year 1995, when Bickel & Brewer – a Dallas litigation firm- established a subsidiary in Hyderabad, an IT city in South India.37 Initially, LPO firms carried unsophisticated legal tasks including back-office support services such as library storage, data process, copying etc. However, in the recent years they have moved up the value chain to provide high-end research work.38 Akin to BPO that started with grunt works and slowly moved up the value chain, the initial driver of LPO has been the cost arbitrage when clients sent low key work and have started moving up to providing more sophisticated legal work. Despite the presence of a large number of contract attorneys and temporary staffs, including paralegals in the United States – who have been managing legal works that are now typically done by LPO – there has been a meteoric rise in the revenue earned by the LPO sector. However, the time has not come yet when jobs of U.S. contract attorneys and paralegals would mostly be performed by LPO based in India and Philippines. But surely the trend seems to indicate thus far that possibility of such occurrence might not be completely overruled.


        One of the reasons why law firms prefer LPO over contract attorney is that unlike the former which provides consistency in the quality of work because of their expertise in providing particular services; the work of contract attorney is erratic in nature.39 Secondly, contract attorneys are still expensive lot as compared to LPO provider and client does not really benefit as far as cost is concerned. This phenomenon of sending legal work to offshore destinations is not limited to only large law firms and corporations but even small and medium sized firms have joined the chorus today.40 In the following pages, I discuss the types of legal services that have been offshored to India.


      


    


    

    

      II. Types of Legal works outsourced to India


      The nature and types of legal work that is outsourced to India is largely dependent on the rules governing ethics in the U.S. and U.K.41 Besides this, practical considerations42 as well as legislative enactments43 also play some role. Outsourced legal works that attract unauthorized practice of law are normally avoided by these law firms. This has typically restricted LPO firms from supplying ‘core functions’ such as legal opinions, judgments etc. For example, according to the American Bar Association ethics rules, any legal advice rendered by an Indian LPO provider directly to a U.S. client in the absence of a proper supervision of a U.S. attorney could attract Unauthorized Practice of Law (UPL). The legal services that are outsourced to external vendors generally fall into two categories: Legal and non-legal support services. Non-legal support services are back office services that normally support the business of law while legal services are core services that support the practice of law. Word-processing and transcription, business intelligence, business development, database and information management, Financial accounting and HR services, IT services are some of the example of non-legal support services.


      

        A. ELECTRONIC DISCOVERY



        E-discovery encompasses collection, processing, review, analysis, production and management of electronic information.44 It is one of the fastest growing segments of legal marketplace.45 Increasing number of documents are becoming electronic and hence the number of documents to be reviewed by the lawyers has grown dramatically and so is the cost associated with it. Law firms and corporations are finding ways to reduce the cost by exploring cost effective alternative and one of the most popular measures remain legal process outsourcing. The number of electronic discovery provider, popularly known as EDD providers have proliferated to more than 600 in number within few years.46 The large availability of E-discovery providers has created a possibility to choose from broad option of outsourcing vendor choices by the corporations and law firms. Today, LPO providers have gained expertise in delivering high quality service at a competitive price.


      


      

        B. DOCUMENT REVIEW



        This is another service domain where LPOs are largely involved. LPO vendors employ document review software that helps in data collection, and perform in-depth reviews of documents including privilege, relevance and confidentiality that are relevant for lawyers. The reviewing attorney must assimilate the memorandum of instruction and in addition develop an understanding of the substantive law that is applicable. The contemporary industry approach to document review involves the first level review by contract lawyers, and follow-on work by relatively experienced law firm lawyers.47 The actual review of documents is performed electronically such as e-mails, scanning etc. Law firms could use LPO provider to deliver this service in order to ameliorate their efficiencies, flexibility and economies of scale.48 Also, time-sensitive litigation law firms could take advantage of time-zone differences between India and the United States.49


      


      

        C. CONTRACT REVIEW AND MANAGEMENT



        These include work ranging from maintaining contract databases and repositories to creating contract templates.50 Contract review is important especially for those industries where compliance requirement for contractual agreement are continuously changing.51 It is also one of the most popular forms of contract outsourcing. In this sort of tasks, outsourcing law firms need to be proactive in explaining the terms and conditions of the contract otherwise LPO vendors may not be able to ascertain the meaning of the contract and hence might commit some grave errors.


      


      

        D. LEGAL RESEARCH



        This comprises of gathering information on a particular area of law. It could include simple multi-jurisdictional surveys in the United States that helps clients understand the legal environment before entering new markets.52 Some legal research involves gathering information for legal newsletters and journals, searching primary sources of law such as cases, statutes, and regulations in a given jurisdiction, and finding secondary sources such as law reviews, legal dictionaries, legal treatises, and legal encyclopedias for background information related to a legal matter. Citation checking for briefs and other litigation related documents are also performed by LPO. In the beginning, legal research was limited to primary research but as LPO is moving up the value chain, more and more requests are coming for preparing preliminary drafts of legal documents meant for use in foreign courts.53


      


      

        E. DOCUMENT DRAFTING 


        This includes drafting employee contracts, non-disclosure agreements, licensing agreement, lease agreement as well as other transactional documents. Many of these agreements follow a standard template, and hence allowing Indian lawyer to produce a draft that can be reviewed and modified later by U.S. supervising lawyer.54 Using LPO for document drafting helps law firms to focus on strategic issues. Document drafting should be carefully reviewed by U.S. supervising attorney otherwise it might attract unauthorized practice of law, in case of serious errors.


      


      

        F. INTELLECTUAL PROPERTY SUPPORT



        Those works that are repetitive in nature and involves the initial stages of patent process are also outsourced to LPO vendor. The use of LPO for patent industry is high in demand since it is a time consuming process. While major firms in the United States charge up to 15,000 dollars for preparing and filing a patent application, LPOs based in India deliver the same work for 2,500-3,500 dollars.55 This allows companies to file additional patents within the same budgets. It includes: prior art searching, drafting background, IP monitoring, drafting summary, drafting claims, preparing specifications, final review and modifications for filing, product clearance searches.56 Only the final review must legally be performed by an attorney registered with the United States Patent and Trademark Office (USPTO).57 Although it is a legal process, industrial patent outsourcing requires other domain experts than lawyers such as scientists, software engineers, doctors, biotech graduates and chartered accountants.58


      


      

        G. PARALEGAL SERVICES



        The advantage of offshoring paralegal services to India is that legal works are not performed by local paralegals professionals but with highly trained lawyers at a cheaper rate than in the United States.59 Frequently outsourced paralegal tasks include – but not limited to – indexing, proofreading, deposition digesting, patent searches, immigration work, due diligence etc.60


      


    


    

    

      
III. Pros and Cons of Legal Outsourcing


      

        A. BENEFITS ASSOCIATED WITH LEGAL OUTSOURCING TO INDIA



        The reasons for legal outsourcing, like any other sort of outsourcing, are cost- savings, operational efficiency and convenience.61 Apart from the above-mentioned reasons for outsourcing to low cost destinations, clients engage LPO providers to access foreign legal talents, concentrate on core capabilities, and also to scale services. Outsourcing can allow an organization to concentrate on areas of businesses that drive competitive advantage and outsource more peripheral activities enabling it to leverage the specialist skills of the suppliers.62 The most compelling reason for legal outsourcing is the extraordinary cost-savings through labor arbitrage. Owing to the recession in recent years, law firms as well as corporations are under constant pressure to reduce their legal expenditure in order to remain competitive. Much of the cost saving comes from wage differential between India and the United States. Typically, an Indian lawyer earns 1/6th of the salary that is earned by an American lawyer.63 A contract drafting and legal research would cost the client about 400 dollars per hour by U.S. law firms where as an LPO based in India would charge about 50 dollars per hour for the same kind of work.64 Some experts believe that outsourcing could save a business up to twenty per cent in costs while other estimate reveals figures close to 60 per cent.65


        The advantage of economies of scale from the use of LPO helps law firms and corporations to increase their capacity without hiring additional employees. It also helps them to focus more on their core competence and frees them from grunt and repetitive work that is time consuming in nature. This flexibility in terms of staffing allows law firms to quickly hire staff on the basis of the project requirement. In case of law firms, there are lawyers who more or less have fixed contract with the firm and hence during recession period when the work load is less, excess number of employees could adversely hamper the profitability of these firms. With the use of legal outsourcing, law firms could adapt to variable work flows during the time of economic uncertainties – boom period or recession time. Especially for electronic discovery that involves the review of billions of documents, availability of a large number of Indian lawyers could be strategically used to complete this mammoth task.66


        The use of LPO by law firms and corporations allow them to predict legal expenses as LPO firms normally employ alternative billing structure ranging from hourly billing to project-to-project cost structure basis. Corporate clients especially can predict their legal budget in the unpredictable world of litigation. Moreover, these large-scale services offered by vendors help small law firms level the playing field together with larger law firms on sizable legal engagements.67 The 24-hour work cycle and follow the sun work patterns increase speed and efficiency of delivery.68 For instance, Microsoft reported that with the use of Integreon, an LPO provider, the contract turnaround increased by 20 per cent and on-time delivery of contracts increased to 99.5 per cent.69


        News reports that India presently controls almost 85 per cent of the global LPO market.70 Although the current size of the LPO market is debated, one thing is clear: it is the most important destinations for legal work from abroad. India is a preferred destination for LPO owing to its huge number of English speaking lawyers71 who are trained in common legal system similar to the one practiced in the U.K and the U.S.72 Another factor promoting LPO in India is the suitable time-difference between the U.S. and India which enables the law firms and corporation to work 24 hours a day.73 The government of India has also provided multiple-year tax holidays as well as exemptions from import and export duties to U.S. legal outsourcers.74 The initial success of BPO and call center companies in the beginning of this century already helped Indian cities such as Bangalore, Noida and Hyderabad in creating necessary Information Technology (IT) infrastructure for the legal process outsourcing companies. Some companies even claim that the quality of legal work produced by Indian lawyer working for LPO is comparable or even better than the American lawyers.75 With all the advantages of legal outsourcing, there are also some challenges associated with outsourcing of legal services.


      


      

        B. CHALLENGES ASSOCIATED WITH LEGAL OUTSOURCING



        While making the decision to outsource, law firms and corporates should always weigh the challenges against the benefits that are commonly related to the legal outsourcing to India. Some of these challenges are:


        

          1. Cost of supervision


          In some cases – when outsourcing is not managed properly and strategically – the cost of managing the outsourcing process might increase and instead of achieving cost reduction, the firms might experience a significant increase in cost. In such a situation, outsourcing might become a bane rather than boon. Especially, in case of outsourcing of legal services – which are governed by the U.S. ethical requirements and require an oversight of a licensed U.S. lawyer – supervision by an outsourcing lawyer becomes mandatory. The challenge of supervision increases when the LPO provider is based in foreign jurisdiction. An outsourcing attorney’s responsibility does not end with the delegation of a task to Indian LPO vendor Law firms should exercise adequate supervision over foreign LPO and ensure that none of those outsourced assignments qualify as an unauthorized practice of law. Technology plays role in increasing capabilities of the supervising lawyer but could not be panacea for all. Sometimes, law firm might have to send its lawyer to India to supervise LPO employees and to provide training to them in the U.S. law. Regular visit might also require for the purpose of surveillance in order to ensure that adequate measures are in place for data protection. These visits might increase the cost of supervision and hence undermine the benefits of outsourcing.


        


        

          2. Quality issue


          Although Indian lawyers have a common law background, differences in legal training, education levels, ethics rules and skills between the Indian lawyer and the U.S. lawyer could pose further challenge in delivering descent quality product and in maintaining the consistency of work all throughout the work. American lawyers are subject to a much more rigorous process to become licensed attorneys than Indian lawyers who are working in legal outsourcing companies.76 Errors in legal work may have grave consequences for the attorney who is outsourcing the work as well as for the clients. For an attorney, court may find him to be guilty of legal malpractice in case of substantive errors on the part of LPO provider.77 In such cases, a lawyer could be liable for punitive damages.78


        


        

          3. Loss of critical skills


          Outsourcing could lead to a loss of skills and innovations in future.79 Firms fear that if they outsource critical activities, their ability to innovate may be affected. Not only that, if legal works are offshored then it might have an adverse impact on the training of junior lawyers or fresh law graduates entering into the legal profession in the United States. How will the training be imparted to the junior associates if all works that are typically done by them are outsourced to Indian lawyer?80 This remains a challenge for academics and legal scholars.


        


        

          4. Data security issues and client confidentiality


          A lawyers’ duty of confidentiality is a fundamental principle that contributes to the trust. It is the hallmark of the client- lawyer relationship.81 Certain outsourced documents might contain sensitive and confidential data. India does not have comprehensive data protection law. In the absence of such laws, clients’ data could be compromised by LPO employees.82 Further, disclosure of information to the third party vendor could breach the attorney-client privilege thus violating the U.S. ethics rules. Differences in confidentiality standards between India and the United States, respectively, mean that Indian lawyers may have a different understanding of their duty to confidentiality towards their clients than American lawyers.83


        


        

          5. Cultural Differences 


          Cultural nuances have always been one of the problematic parts of outsourcing. The U.S. and the U.K. have their own cultural nuances that may not be observed by Indian LPO vendors.84 Cultural differences are one of the biggest reasons why offshore outsourcing deals are not run successfully. According to Accenture study conducted in 2009, sixty-nine per cent of all outsourcing deals fail, completely or partially because of lack of cultural compatibility between the vendor and the client and poor relationship management.85


        


        

          
6. Public perception of outsourcing


          Often, offshore outsourcing is equated with the job losses in the domestic country.86 It has earned a bad reputation. This has further prevented corporations to endorse services performed offshore.87


        


      


    


    

    

      IV. Models of Legal Process Outsourcing


      Although India controls major share of legal outsourcing, the structure and relationship between the clients, law firms and LPO firms varies. There are three main models of outsourcing: third party LPO service providers, captive centers for law firm, and captive center for corporation.


      

        A. THIRD-PARTY LPO VENDOR



        This is one of the most popular models of legal outsourcing practiced by law firms and corporations. They are a niche vendors established to provide legal services to multiple clients, including law firms and corporations. Some LPO vendors provide a wide variety of legal services, while others are much more focused on specific area of law, such as Intellectual Property services, comprising patent applications.88 At present, major LPO leaders include Mindcrest, Pangea3, CPA Global, Integreon. Under this model, corporations and law firms contact the LPO vendor with trained and skilled lawyers and non- lawyers to complete a specific task. The legal service providers have an office in India where most of the services are performed. They are responsible for hiring the manpower as well as installing the information technology systems to support the tasks. This model offers greater flexibility to clients as law firms or corporations do not need to sustain their own offshore employees based in India.89 They could hire third party vendor services as and when the need arises. Choosing the right vendor is the crucial part in offshore outsourcing of legal services as it may requires exhaustive due diligence and research.90


        In India, there are currently more than 100 LPOs who claim to have expertise in one domain or the other.91 But only handful of them could handle large volume of work and multiple vendors. For most LPO vendors, entry into legal services outsourcing segment was opportunistic rather than led by strategy. Very few vendors in India have the ability to offer end-to end services. Also, these LPO workers are not directly employed by the law firms or corporations, substantial supervision is required by the outsourcing lawyers or law firms. In this model, U.S. law firm may serve as intermediaries and facilitators between the U.S. based corporations and overseas LPO based in India. This model is considered expensive as client will have to pay the onshore law firm (United States) for the time spent on the coordination and supervision of the legal works.92 This model also poses some data security problem as vendor undertakes legal works of multiple clients across shared resources.93 The conflict of interest is another area that might prohibit the client from dealing with the third-party vendor as there is a likelihood that the same vendor might be working on the issue of opposing counsels involved in the same case.


      


      

        B. CAPTIVE OR IN-HOUSE MODEL FOR CORPORATIONS



        Under this model, the United States and European corporations create in-house legal operations in India or other low-cost destinations to perform their legal works. This India-based captive center is wholly and solely dedicated to the parent corporation and does not deal with multiple clients.94 However, recent practice by some ‘Global Fortune 250’, illustrates a different reality. Certain captive centers have outsourced some of their activities to a local vendor, and others have expanded by providing services to external clients.95 This is true for other outsourcing segments like BPO including, call centers, accountancy, tax filling etc. However, I must point out here that there are no captives who are devoted for the sole purpose of serving their parent corporations in the domain of legal services, have any external clients. The possibility for captives to cater to multiple clients could become a reality as this industry matures.


        Although this offshoring model (captive center based in India) has been practiced in the domain of BPO sector for more than two decades; it was only in 2001 that the two divisions of General Electric (GE), plastic and corporate finance, began to outsource their legal works to their subsidiaries based in Gurgaon, India.96 GE employed Indian staff of eight lawyers and nine paralegals and it was estimated to have saved 2 million dollars in legal costs.97 Apart from GE, there are other captives such as Philips, Motorola, and DuPont that have successfully employed staffs in India. These captives have helped corporations drastically cut down their legal budget spending as they do not have to pay American law firm for supervision.98 Another positive point is that the communication between the parent corporation and the offshore lawyer is direct and without any intermediary law firm. Consequently, there is higher control over the work performed by the parent corporation. Normally, only large corporations with sufficient resources and those with the requirement of economies of scale could follow this model of outsourcing. Moreover, building a captive center in offshore locations require a lot of effort in terms of creating infrastructure, staffing, recruiting, controls, facilities etc.


      


      

        C. CAPTIVE LAW FIRM MODEL 


        Foreign law firms and lawyers are prohibited to practice law in India.99 It is precisely for this reason; captives for foreign law firms are almost non-existent in India. Clifford Chance is perhaps the only foreign law firm that has opened a captive center (known as the Global Shared Service Centre) in India for the sole purpose of providing support work on routine or time-consuming matters such as research, analysis and document discovery and does not provide any legal advice or practice Indian or foreign law.100 Similarly, White & Case and Baker McKenzie have captive centers in Manila, Philippines.101 Realizing the potential challenges involved in offshore LPO operations, other large law firms have established their own wholly owned regional centers. This gives them direct control over the quality of the work and recruitment of staff as well as offering clients a better deal for their money. For example, Herbert Smith Freehills has its captive in Belfast, CMS Cameron McKenna in Bristol and Addleshaw Goddard in Manchester.102 Similarly, for onshore outsourcing, Orrick global law firm has a large domestic, low-cost support facility in Wheeling, West Virginia, which is own and operated by firm.103 The challenges associated with captive model for law firms are same as that of captive model for corporations.


      


    


    

    

      V. The use of legal outsourcing by Corporations vs. Law Firms


      In the past few decades, legal market has become more competitive as well as much more efficient and responsive in terms of dealing with their clients. In the atmosphere of heightened regulatory measures as well as increasingly complex matters and business risk, corporate counsel are also at the vanguard of change within the legal services industry. One of the primary jobs of the general counsel is to manage relationships between the corporate legal department and its external advisors. The general counsel argues that their appropriate position inside the corporate hierarchy enables them both to understand the client’s business and to engage in risk assessment and preventing counseling more effectively than lawyers in external law firms.104 Traditionally, law firms have been proactive in running this relationship but this is now beginning to change and a new breed of corporate counsel is rising to the challenge.105


      Earlier, legal works were undertaken either by clients themselves or by their outside law firms. The problem with this model was that it proved to be too costly for a routine and repetitive works such as document review and electronic discovery to be performed with in law firms and legal departments. Hence, different approaches to sourcing such work began to gain traction. With respect to legal outsourcing, corporations have led the charge either by setting up a captive centers in India or by using an American or U.K. law firm as an intermediary in managing the outsourcing business.106 Some corporations are not even using external counsel as an intermediary and thus completely bypassing them and contacting directly with the third party LPO service provider. For example, Rio Tinto, a mining firm, awarded a contract to CPA Global, a legal outsourcing firm based in India, without engaging any law firm with an objective of saving 20 per cent of their legal expenses.107


      This bold move by Rio Tinto must not be ignored by law firms and the latter should start considering to offer alternative models to corporations including alternative fee arrangement (from fixed to charging on project to project basis), use of innovative technology and processes and perhaps even think of forging partnership with LPO providers to adequately address the needs of the corporate clients. The corporate legal department could now use the threat of legal outsourcing to drive down their external law firms’ price or even bypass the firms completely. The corporations are not willing to pay large sum of money to outside law firms and are looking for ways and means to reduce their burden by considering alternate means, especially in the recession years. General Counsel often bemoan that their external law firms do not understand their clients and also they have little insight into the daily dynamics and operations of their clients business.108 Corporate counsels have much more pressure to deliver quality products at reduced price leading to an increase in the amount of offshoring in this segment.109 One of the methods considered by these corporates to reduce their legal expenditures is the legal process outsourcing.


      Although law firms continue to remain the largest services buyers of LPO with nearly 44 per cent of the work being offshored coming from the buyers group, the share of in-house legal department has increased considerably with about 40 per cent of the businesses coming from this segment.110Corporations normally decide to use an outsourcing provider on the recommendation of their corporate legal department.111 Sometimes, they also prefer to use a LPO provider recommended by an external law firm.112 According to a report, the corporate legal department has begun to demand from law firms about whether or not they use legal outsourcing to India.113 Many law firms have added legal outsourcing to their list of services that are provided by the firm. Recent research by PricewaterhouseCoopers on UK law firms noted that law firm expected legal outsourcing to become an increasingly significant area for the legal sector in the coming days.114


      In future, law firms who are using LPO provider will be preferred by corporations over the one who is not. Increase in proactive role of corporate counsel in the affairs of the company could lead to increase in the legal process outsourcing. According to me, the unwillingness on the part of law firms to use legal outsourcing has been one of the reasons for the slow growth of this sector.115 The dominance of the corporate legal department in the early decade of the twentieth-century has changed the landscape of legal services. In-house counsel acts as gatekeepers for companies’ outsourcing work to law firms.116 It is important to discuss the reasons for the evolution of corporate counsel in the affairs of company for the purposes of this book.117


    


    

    

      VI. Changing position of In-House Lawyers – The U.S. Experience


      The position of general counsel in the United States has evolved over time. The roles and duties of in-house counsel have changed considerably since the early decades of the twentieth century. The current position of general counsel is somewhat similar to the position that they enjoyed from the late nineteenth century through the 1930s.118 The twenties and thirties were the golden years of corporate counsel.119 During this time, their professional and business advice was considered critical and repeatedly sought by the management.120 They often assumed critical roles in arranging solutions to the financing challenges that confronted businesses in need of investment capital in an era when capital markets were less developed in depth and size.121 General Counsel was paid approximately sixty five per cent of the CEO’s remuneration and generally was among the corporation’s three most highly compensated individuals.122 Moreover, during this period over sixty-five per cent of CEOs in corporate America had legal backgrounds.123


      The role of in-house counsels began to decline in the 1940s when large law firms sought to control corporate representation, thus in the process limiting in-house counsels duties to routine matters.124 With the emergence of business management schools, the new “wunderkinds” of the business community began to enjoy senior positions in the management of the company and the role that corporate counsel played, began to diminish.125 During this period, the general counsel’s position became “that of a relatively minor management figure, stereotypically, a lawyer from the corporation’s principal outside law firm who had not quite made the grade as partner.”126 The corporate counsel role was deemed as a parking place for those associates who couldn’t make partner.127 The status quo remained until 1970s. This decade saw the re-emergence of the powerful corporate legal community. Corporations began to hire more legal staffs, which previously had used only retained counsel. General Counsel also began to exercise much more discretion in assigning tasks to external law firms and became active in monitoring its execution, and thus in the process emerged as a strong liaison among the corporation, its management, and its outside counsel.128 The salary of general counsel began to improve.129


      What happened during these years that rose general counsel rose to prominence in the corporation? There are not one but multiple factors behind this reality. Firstly, the costs of legal services grew exponentially in the 1970s.130 With the rise in cost, in-house counsel’s responsibilities expanded and corporate legal departments grew.131 Between 1970 and 1980, the lawyers working in-house increased by forty percent.132 It had become simply too costly to outsource routine work to law firms. They began to perform substantial amount of work in-house rather than depending on outside law firms to handle their legal affairs. With increased work came increased power. The in-house lawyers were now free to select specialized law firms to handle their outside work without facing the informational barriers and costs that often prevented such moves in the past.133 Here, I should precise that the rise in costs may not be the single biggest factor for the enhanced prominence of general counsel as a member of senior management; yet it remains a dominant one.


      The second factor is the increase in compliance. With the rise of Multi-National Corporations (MNCs) and globalization, the possibility of scandals and fraud also increased.134 The creation of many “alphabet soup” laws and agencies during the past four decades permitted law departments to grow their own in-house expertise. The late 1960s saw a significant rise in the regulation of business and thus in the corporate demand of the legal services. U.S. Congress enacted new laws regulating, inter alia, employment (ERISA, employment discrimination, OSHA), the environment (Environment Protection Act, Endangered Species Act), disclosure (Foreign Corrupt Practices Act), and consumer protection (Fair Credit Reporting Act).135 All these acts led to the increase in the quality and number of in-house lawyers.


      Thirdly, in the 1970s, the volume of business grew exponentially which was characterized by business suing business rather than person suing business.136 Consequently, corporations started using the legal process as one more tool in the business planning process.137 Fourthly, consulting firm played a crucial role in facilitating the transition from law firm dominance to strong corporate legal departments. These consulting firms began to offer advices to legal departments on how they could save money by reducing their reliance on law firms through adoption of technology.138 And fifthly, the centralization of the corporate legal department helped them gain more power and exercise greater control over legal services industry. Earlier, these legal departments were located with the business units they worked with. Gradually, a centralized model began to predominate.139


      In the late 1980s, General Electric took a major decision to overhaul its corporate legal department when the company hired over a thousand lawyers that rivalled the best law firms in the United States.140 This was followed by another company called DuPont Chemical Corporation.141 In the beginning of the 1990s, this company began to bring significant changes in the way corporate legal departments work with their external law firms. An innovative convergence program, also known as DuPont Legal Model, was initiated where legal department reduced the number of law firms they employed.142 The success of this model inspired other corporations to follow suit.143 The 21st Century is marked by the decline of big law. Rather than relying on single law firm, corporations began to enlist networks of outside firms thereby creating competition among the external providers.144 Not only this, these chosen providers by the corporate legal department are more accessible now as they could provide service on short notice.145 Unlike in the past, law firms are more flexible in providing services to rapidly changing legal needs of the corporations.


    


    

    

      
Conclusion


      The new avatar of the corporate legal department in this century has given it more freedom to strategize its resources. The general counsel is applying business techniques and tools to manage its legal process.146 These developments are forcing law firms to adopt innovative tools such as alternative billing, use of technology and legal outsourcing. Although I must admit that firms have been slow to respond to these changes. The law firms and corporations both employ legal outsourcing to enhance their productivity. As I have already mentioned that currently corporations are outsourcing slightly less as compared to law firms; in the coming years, the former will outsource more than the latter. I support this fact with some reasoning.


      Firstly, increasing use of legal technology tools by corporations enables them to make legal judgments.147 With the use of these technologies, corporate legal departments decide how and what sort of works could be outsourced to low-cost destinations. On the other hand, law firms lack equivalent economies of scale because of the ethical rule against non-lawyer financing embedded in the American Model Rules.148 Even the sale of computer programs for making legal decisions to clients and individual by lawyers could amount to unauthorized practice of law. Corporations do not have this issue as legal departments buy these technologies for themselves and not for the individuals. This poses constraints as it leaves no alternatives for the lawyers and partners working with the law firms but to finance technology out of their own earnings as well as with bank loans.


      Secondly, as discussed above, because of the centralization of the corporate legal department, they wield powerful control over large resources and make purchasing decisions – such as use legal outsourcing – which could shape the entire demand side of the market. As against this, law firm market is highly segmented and fragmented.149 And finally, lawyers in the law firms have themselves been playing the roles of luddites as “the move to technology inherently threatens lawyers’ basis business model which relies on customized advice to individual clients.”150 In such a situation, I consider it is difficult to imagine law firms adopting technologies on large scale. Because of the above-mentioned reasons, I believe that corporations will surpass law firms in terms of share of outsourcing some of their legal services and there would be many corporate legal departments in the offing who might be considering the revolutionary move adopted by the mining giant firm, Rio Tinto.
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