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			The purpose of the “Administrative Law – Droit Administratif” series is to gather administrative law studies which can commonly attract the interest of the various European and international administrative law doctrines.

			It includes:

			– works  concerning one national administrative law but susceptible, by the adopted approach, to be relevant to foreign doctrines;

			– comparative worksl

			– writings concerning the incidence of EU law or the European convention on national administrative laws;

			– and, finally, works concerning the part of the EU law that can be considered as having the nature of administrative law.

			Published in French or in English, the books appearing in the collection “Administrative law – Droit Administratif” can be treaties, essays, theses, conference materials or readers. They are selected according to the contribution which they can bring to the European and international doctrinal debate concerning questions of administrative law.

		

	

		

			
Foreword


			It is a great pleasure for our “Droit Administratif / Administrative Law” series to welcome this excellent book, edited by Martin Trybus, Roberto Caranta and Gunilla Edelstam and bringing together contributions of some eighteen recognized experts. 


			As the editors mention in their introduction, the remarkable outcome readers have in hand was elaborated within the “Public Contracts in Legal Globalization” Network, which was set up by a group of colleagues gathered around Sciences Po’s Governance and Public Law Centre (the “Mutations de l’Action Publique et du Droit Public” Chair) that started in 2007. This Network, which comprises experts from nearly fifty countries, has devoted its scientific activity to the analysis of “external” legal inputs in the law of public contracts, i.e. on comparative and international dimensions of this law. (1) From the Network’s reflections have already been drawn two reference books, which this series was honored to include: Comparative Law on Public Contracts (2010), edited by Rozen Noguellou and Ulrich Stelkens, and Contrats publics et arbitrage international (2011) edited by Mathias Audit.


			The present volume is an essential piece in the investigation conducted by the Network. There is no need for a long discourse to explain how strategic EU Law is in the evolution of public contracts law, and at various levels. All European public lawyers know how essential it has become in their domestic laws on public procurement. In some Member States, procurement law is a mere copy of EU Directives, in many others it is predominantly implemented EU law. At the international level, EU law on public procurement has become a major model, strongly influential in international negotiations concerning free trade and public contracts. This book describes EU law on public contracts in a quite extensive way. It does not restrain itself to procurement contracts strictly speaking. It also considers other contractual frameworks covered by European law. It does not concentrate only on issues concerning the making of contracts; it envisages the EU’s impact on contract management and redress. The book also envisages how EU law treats the contracts made by the European institutions themselves. All chapters are written by specialists, and the editors are well-known in the field. This volume is certainly also destined to become a reference book.


			Jean-Bernard Auby


			Professeur de droit public


			Directeur de la Chaire « Mutations de l’Action Publique et du Droit Public » (MADP)


			Science Po, Paris, France


			

				


				

					 (1) The Network site address is: http://www.contrats-publics.net/inhalte/home.asp. Since March 2013, the Network publishes a periodical, the International Journal of Public Contracts: http://www.direitodoestado.com.br/ijpc/edicao/01.
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European Union Law of Public Contracts: Public Procurement and Beyond


			Martin Trybus, Roberto Caranta, Gunilla Edelstam and authors


			The 28 Member States of the European Union (EU) form the largest market for public contracts in the world. In 2010, thousands of contracting authorities on the national, regional, and local levels, and public and privatised utilities, awarded contracts for about €2.4 trillion (1). This is an average 14 per cent of the national GDP in the Member States, or 19.7 per cent of the Union’s GDP (2). While the importance of public contracts for the economy varies from Member State to Member State, the significance is always considerable.


			The law of the EU affects public contracts to varying degrees, depending on the ‘phase’ the contract is in. The ‘life’ of a public contract can be divided into three more or less distinct phases: (1) the definition of a need for a good, service or work, (2) the procurement procedure leading to the award of the contract, and finally (3) the contract management during the lifetime of the concluded contract. The first phase, defining the need of the public entity or utility, is largely unaffected by EU law. National, regional, and local constitutional rules regulating the budget and decision-making provide the only relevant legal frameworks here. This might change with the emergence of an ‘economic government’ for the EU or the Eurozone but currently there is no EU law on this first phase. The third or contract management phase is affected, but only to a very limited extent. (3) It is the second phase, from the publication of the contract notice until the award of the contract, the public procurement phase stricto sensu, which is most extensively affected by EU law. This is due to the fact that while the first phase deals with what to buy and the third phase with how the eventual contract is administered, the second phase addresses the question of who to procure the good, service or work from. The question who to conclude the contract with might be answered with a provider from another Member State, and this makes the second phase relevant for the internal market, arguably the core regime of the EU.


			Public contracts are an important aspect of this internal market of the EU. The Treaty on the Functioning of the European Union (TFEU) determines the basic framework for public procurement regulation in the EU. (4) The internal market regimes on the free movement of goods and services are the most relevant for public procurement. (5) Discriminatory specifications, unequal information provided to bidders, or the unauthorised use of non-competitive procurement procedures, for example, can amount to measures having equivalent effect to a quantitative restriction under Article 34 TFEU, a violation of Article 56 TFEU, or discrimination on grounds of nationality under Article 18 TFEU. (6) Thus, the TFEU contains the main objective of European public procurement law: to open the national public procurement markets of the Member States of the EU to bidders from other Member States. This is summarised in Recital 2 of the Preamble to the Public Sector Procurement Directive: 


			“The award of contracts concluded in the Member States on behalf of the State, regional or local authorities and other bodies governed by public law entities, is subject to the respect of the principles of the Treaty and in particular to the principle of freedom of movement of goods, the principle of freedom of establishment and the principle of freedom to provide services and to the principles deriving therefrom, such as the principle of equal treatment, the principle of non-discrimination, the principle of mutual recognition, the principle of proportionality and the principle of transparency.” 


			Otherwise the free movement of goods and services would not apply to an important part of the economy. (7) 


			However, further detailed regulation beyond the TFEU was necessary as there is a traditional tendency in most Member States to award public procurement contracts to their own national producers and service providers. Moreover, the Member States could not determine every little detail of economic law in the TFEU itself. This is also summarised in Recital 2 of the Preamble to the Public Sector Procurement Directive 2004/18/EC (8): 


			“However, for public contracts above a certain value, it is advisable to draw up provisions of Community coordination of national procedures for the award of such contracts which are based on these principles so as to ensure the effects of them and to guarantee the opening-up of public procurement to competition. These coordinating provisions should therefore be interpreted in accordance with both the aforementioned rules and principles and other rules of the Treaty.”


			Therefore legal bases for more specialised regulation are stipulated in the Treaty: Articles 53 (2), 62, and 114 TFEU are the most relevant for secondary procurement legislation. (9) The type of legal instrument chosen for public procurement was the Directive. (10) Legislation involved the enactment of the substantive Public Sector Procurement Directive 2004/18/EC, the Utilities Procurement Directive 2004/17/EC, (11) and most recently the Defence and Security Procurement Directive 2009/81/EC. (12) Member States who did not have a public procurement law before the EU public procurement Directives, for example the United Kingdom or Sweden, implemented the Directives by introducing national legislation that followed them very closely, at times almost word for word. (13) Member States that did have a long tradition of public procurement legislation, such as for instance France with its Code de marchés publics and Germany with its Verdingungsordnungen, had to amend their pre-existing national laws to comply with the Directives. This legislative method caused many problems because Member States did not implement the Directives properly or on time. (14) However, it ultimately led to 28 national Member State procurement laws which are more or less harmonised as far as contracts covered by the Directives are concerned. 


			This legislation requires, in short, the publication of all contracts awarded by government and other public entities above certain thresholds in the Official Journal of the EU, (15) rules on specifications, (16) the award of these contracts on the basis of prescribed detailed procedures, (17) rules on the qualification of bidders, (18) and award criteria. (19) It also involves the operation of efficient enforcement and remedies systems for aggrieved bidders, (20) which is the subject of separate Remedies Directives for the public sector (21) and utilities. (22) Again, the main objective of this legal framework is to open the public procurement markets of the Member States. Therefore, non-discrimination on grounds of nationality is the crucial objective of this regulation, but the achievement of value for money, transparency, competition, non-discrimination and equal treatment of bidders are all linked to that main objective. More recently the Union has been moving towards also aiming to promote social and environmental objectives (23) or to fight corruption.


			As is well known, following the publication of a Green Paper on the modernisation of EU public procurement policy. Towards a more efficient European Procurement Market, (24) in late 2011 the Commission has tabled proposals for two new Directives respectively on public procurement and concessions. (25) The Commission proposes relevant changes to the present rules, including a sharper definition of the scope of application of the Directives, a streamlining of the the procedures, and increased recourse to e-procurement. The provisions concerning green and social procurements are to be strengthened and new measures aim at fighting fraud and corruption. At time of writing, in September 2013 the EU legislative process, let alone the transposition into the national laws of the Member States, was not yet complete.


			This book provides an analysis of the effect of EU law on public contracts, as indicated by the first part of the book title “EU law of Public Contracts”. However, as the second part of the book title “Public Procurement and Beyond” indicates, while this is to a large extent a book on “EU Public Procurement Law”, (26) it does not only discuss EU primary and secondary law regulating the public procurement activities of the Member States. First, in line with the general approach of the EU legislator and academic authors, (27) in the EU public procurement is understood as public and utilities procurement, regulating utilities with separate instruments but irrespective of their public or private nature. Therefore, while most of the respective chapters of Part I (Chapters 1 to 8) on substantive EU public procurement law deal with public sector procurement; one chapter is dedicated specifically to utilities procurement (Chapter 9). Moreover, separate chapters are dedicated to defence and security procurement (Chapter 10) and to public private partnerships (chapter 11) respectively. Second, also in line with the EU legislator and academic literature, (28) beyond substantive public and utilities procurement law, the review and remedies system for aggrieved bidders it understood as an integral part of EU public and utilities procurement law and is therefore discussed in two chapters (Chapters 13 and 14). Third, one chapter will provide an analysis of the effect of EU law on the contract management phase of public contracts, after the conclusion or making of the contract, the third phase of public contracts as discussed above (Chapter 13). This is an aspect missing from any standard books on public and utilities procurement. Fourth, it does not only understand “EU Law of Public Contracts” as regulating the procurement activities of the contracting authorities of the Member States but – in line with the relevant judgments of the European Court of Justice – as EU law also regulating the EU institutions themselves. This will be explored in three chapters (Chapters 15 to 17). This is also an important aspect which has not been given that much space in the standard works on public and utilities procurement.


			In line with the overall coverage outlined above, the book is subdivided into six parts: Part I on substantive EU public procurement law, Part II on special EU procurement law regimes, Part III on EU law of contract management, Part IV on EU procurement review and remedies, Part V on the law of EU public contracts, and finally Part VI providing a view on EU Law of Public Contracts from outside the EU. The book aims to cover the most important aspects of the EU law of public contracts. Each chapter is written by a different author or by different authors. Overall 22 colleagues from 9 countries, five Germans (one based in England), three Italians, three French, three Spaniards, two Danes, two Canadians (one based in England), an Austrian, a Belgian, and a Swede joined forces as editors and authors. Thus the book is both a textbook and an edited collection. The editors decided on the topics which would have to be covered and then determined the authors through the Public Contracts in Legal Globalisation Network directed by Jean-Bernard Auby from Science-Po in Paris (who also wrote the preface to this book) and by Ulrich Stelkens from the German University of Administration in Speyer (who has contributed to this book). A workshop hosted by the co-editor Gunilla Edelstam at Södertörn University in Stockholm in May 2010 assembled the editors and a majority of the authors. Some of the initial authors had to leave the project in the course of 2011, also leading to delays in its completion. Thus the editors are particularly grateful to Kris Wauters, Hans-Joachim Priess, Chris Bovis, Karina Risvig-Hamer and Marta Franch for their contributions.


			Part I on substantive EU public procurement law is the most extensive part of the book comprising eight chapters: on scope and coverage of the EU Directives, specifications, the classic procurement procedures, the new procurement procedures, qualification and shortlisting, contract award criteria, sustainable procurement, and finally, requirements for contracts outside the procurement Directives. 


			Chapter 1 with the title “Scope and coverage of the EU Directives” was written by Rozen Noguellou. To understand the profound impact the EU procurement Directives had on public contracts in all Member States, it is important to determine precisely their scope and coverage. The entities covered (personal scope) are far more diverse than just ‘the State’, regions, and local authorities, as they include all kinds of “bodies governed by public law”. The contracts covered - public works contracts, service contracts and public supply contracts, subject to value thresholds and specific exemptions (material scope) – are defined comprehensively by the European Court of Justice.


			Chapter 2 is entitled “Specifications” and written by Martin Burgi. The rules on specifications are frequently considered the “core of the procedure”. This Chapter discusses the relevant but rather poor legal context of the Directives. Furthermore, the relevance of specifications within the award procedure and beyond is covered in detail. The chapter also briefly deals with the cross-border impact of specifications. Problems arising out of the choice of the procedure as well as the integration of secondary considerations at the specification stage are discussed. It will be argued that there is an obvious gap between the importance of specifications on the one hand and the lack of their regulation at the European level on the other hand. 


			Chapter 3 on the classic procurement procedures written by Julio González García provides an analysis of those procedures which are contained in most national public procurement laws and which also always featured in the public and utilities procurement Directives of the EU: the open, restricted and negotiated procedures. The Chapter will discuss their distinct features on the basis of the Public Sector Directive and the relevant case law of the European Court of Justice. The preference for competitive procedures and the reasons for this preference are investigated in the light of the case law of the Court of Justice. González García then focuses on the negotiated procedures, both on the versions with and without prior publication of a contract notice, analysing the different grounds allowing recourse to the negotiated procedures as well as highlighting the abuse of this procedure (as illustrated by numerous infringement procedures initiated by the Commission against a number of Member States). Publication rules are also considered as a complement to fully understand the operation of competitive procedures.


			Chapter 4 on ‘new’ procedures by François Lichère deals, first, with the competitive dialogue, the most notable new award procedure introduced by Directive 2004/18/EC. The analysis covers the conditions for the use of competitive dialogue and the peculiar multi-stages procedures laid down in the Directive. The author also highlights the shortcomings of the rules on competitive dialogue, having resulted in a very limited recourse to this procedure outside France and the United Kingdom. Moreover, the Chapter covers framework agreements, although strictly speaking this is not a new procedure, since recourse to frameworks agreements was possible before the entry into force of Directive 2004/18/EC. However, the Directive has enacted specific rules on framework agreements which have designed a multi-stage award mechanism covering both the framework agreement itself and the call-offs following it. 


			Chapter 5 on qualification and shortlisting by Michael Steinicke covers the relevant rules relating to the qualification of economic operators as prime-contractors and sub-contractors. These are the rules on the bidders, not the bid. Furthermore, the chapter deals with the provisions on exclusion from tender procedures based on issues related to the economic operator. Another part of the chapter is devoted to the rules on financial and technical qualification and abilities and the analysis closes with a focus on the topic of qualification by discussing the possibilities of shortlisting qualified economic operators.


			Chapter 6 on contract award criteria by Marta Franch and Mireia Grau provides an analysis of the criteria used to determine the award of public contracts in EU law. Directive 2004/18/EC and Directive 2004/17/EC state that there are two criteria on which contracting entities may base the award of public contracts: the most economically advantageous tender and the lowest price. However, the meaning of these criteria requires further explanation. Moreover, this Chapter discusses the selection, publication and weighting of award criteria, taking the Directives, case law of the European Court of Justice, and academic literature into account.


			Chapter 7 by Roberto Caranta focuses on sustainable procurement, or to be more à la page, the strategic use of public procurement as a tool to achieve development goals in the social and environmental fields. After an introduction, the Chapter follows the procurement cycle, discussing step-by-step the measures which can be taken (and at times must be taken) to procure green goods and services and to impact favourably on social issues in a wider sense, including the promotion of SMEs. The initiatives taken by the Commission are discussed – and sometime criticised – along with the applicable provisions of the procurement Directives.


			The final chapter Chapter 8 of Part I on requirements for contracts ‘outside’ the Directives was written by Carina Risvig Hamer. The aim of this Chapter is to analyse which rules apply to contracting authorities when awarding contracts that are not covered – or not fully covered - by the procurement Directives. The Chapter will discuss whether positive obligations derive from the principles of the TFEU, which contracting authorities are required to follow when entering into such contracts. This includes consideration of the question whether certain requirements in the Public Sector Directive will also apply to contracts outside the Directive. Finally, the Chapter will examine the crucial question of when a contract is of ‘cross-border interest’. 


			Part II entitled special procurement regimes comprises three chapters and analyses EU public procurement regimes other than that of the Public Sector Procurement Directive 2004/18/EC: utilities, defence, and public private partnerships. 


			Chapter 9 on utilities procurement by Simone Torricelli focuses on the rules of the Utilities Procurement Directive 2004/17/EC and the relevant case law of the European Court of Justice. In addition to the rules on the public sector discussed in Part I, this law regulates certain public or private companies in the water, energy and transport sectors which enjoy a monopoly position. On the basis of the analysis, the necessity or opportunity for retaining special rules is discussed and criticised. The author concludes that, in view of a modernisation of public procurement legislation, the technique of excluding some ‘sectors’ should be abandoned and utilities should be subjected to a common regime, which should at the same time be revised and made more flexible, so to be able to provide a solution to differing needs.


			Chapter 10 covers defence procurement contracts awarded on the basis of the Defence and Security Procurement Directive 2009/81/EC. If national security concerns are sufficiently accommodated in the Directive, the use of the armaments exemption in art.346 TFEU will be reduced and defence and security procurement will be conducted to a larger extent ‘inside’ the instrument and thus the internal market. The chapter will discuss the techniques the EU legislator used to adapt the Directive to defence and security needs: limitation, flexibility, descriptiveness, and substitution. 


			Chapter 11 on public private partnerships by Sieglinde Pommer is the final Chapter of Part II. It covers the Directives, Commission instruments, and case law on concessions and other models of public private partnerships and describes the EU regime for PPPs as a complex set of fragmented rules governing PPP activity in the EU and its Member States whose great variety of set-up options make the area of public-private collaborations a particulary challenging one for EU harmonisation efforts.


			Part III of the book consists only of one Chapter 12 investigating the effect of EU on contract management and is written by Mario Comba. The Chapter deals with the “ultra-activity” or the “expansive force” of the EU procurement Directives also with respect to the execution or management phase of public contracts. Comba examines three examples of major importance in which the ECJ case law extends its application to the phase after the award of the contract. First, in Alcatel (1999), (29) the Court of Justice defined the distinction between award and conclusion (or making) of the contract, the ratio decidendi of which was absorbed by the Remedies Directive 2007/66/EC. (30) Second, in Pressetext (2008), (31) the Court stated that substantial amendments to the contract after the award are not permitted, because they are to be considered as if the original contract was terminated and a new contract was awarded, without following the requirements of EU law. Third, the possibility for contracting authorities to limit subcontracting in the execution phase is discussed. In Siemens, (32) the European Court of Justice decided that contracting authorities have a very limited discretion to limit subcontracting. In the final paragraph, a short comparative outline is provided to illustrate how national law can be useful in interpreting European Court of Justice case law, particularly in relation to the execution phase of public contracts.


			Part IV comprises of two chapters discussing the EU procurement review and remedies system for aggrieved bidders.


			Chapter 13 by Kris Wauters is on the relevant review bodies, including antifraud measures. It considers the bodies responsible for ensuring that public procurement laws and practices are respected. The importance and role of national review bodies in ensuring compliance with public procurement procedures is examined. Moreover, the role of the Commission in securing respect for the EU’s public procurement Directives through the EU’s infringement procedure is emphasised. Finally, fraud and corruption and the EU’s recent initiatives in this field are investigated.


			Chapter 14 on legal redress in public procurement by Chris Bovis offers a critical account on the enforcement and application of public procurement rules at domestic levels which is effected through the Remedies Directives (33) which provide access to justice for aggrieved parties to the procurement process. Decentralisation of both enforcement and application of the public procurement acquis will enhance the transparency and accountability principles enshrined in the substantive public procurement Directives and allow a strategic alignment with the principle of objectivity in providing for redress in public contracts. The chapter provides for a critical demonstration of the concepts underpinning the Remedies Directives and their receipt and interpretation by the European Court of Justice.


			Part V on EU public contracts consists of three chapters covering the substantive law applicable to EU public contracts, award procedures for EU institutions, and EU public contract litigation. In contrast to the previous parts of this book which discussed EU law applicable to the contracting authorities of the Member States, it deals with EU law applicable to the EU institutions themselves. 


			Chapter 15 on the substantive law applicable to EU public contracts by Ulrich Stelkens and Hanna Schröder addresses contracts passed by EU institutions in administrative matters (“EU public contracts”). Public contracts are commonly used by the EU institutions as well as for the requirements of their proper functioning (procurement, employment, etc.) as for the implementation of EU policies (grant agreements, settlement agreements, etc.). Nevertheless, the legal framework of EU administrative action by contract is still far from clear; jurisprudence is not coherent on this subject and the doctrine is divided. Thus, the aim of this chapter is to analyse the primary law bases that determine the substantive law applicable to EU public contracts.


			Chapter 16 on award procedures for EU institutions by Hans-Joachim Prieß examines the way in which EU institutions become involved in their own procurement processes and highlights the rules which apply to the award of contracts in the context of external aid programmes funded by EU institutions and where the EU institutions are the direct beneficiary of the contracted services. The chapter focuses on the types of procedures which exist for both scenarios, applicable thresholds, eligibility rules, award criteria and looks at the possibilities of legal review.


			Chapter 17 on EU public contract litigation by Hanna Schröder and Ulrich Stelkens addresses litigation in relation to contracts passed by EU institutions in administrative matters. EU public contract litigation has to be considered in the light of primary law, as secondary law cannot provide for new review proceedings or modify the review proceedings established by primary law. Two aspects will be considered successively: litigation between the contracting parties and litigation initiated by third parties. The study reveals that in order to meet the requirement of effective judicial protection in the field of EU administrative action by contract, it is necessary to conduct a rigorous analysis and to ensure a consistent application of the relevant primary law provisions.


			The final Part VI of this book consists of only one Chapter 18 in which Denis Lemieux provides a view from outside the EU. This final chapter will also represent the conclusions of this book.


			While restating the law as it is – and as it will be for a while taking into account also the time given to the Member States for transposition – the contributors do refer to the relevant input from the reform process.
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Substantive EU Public Procurement Law

		

	

		

			Chapter 1


			
Scope and Coverage of the EU Procurement Directives


			Rozen Noguellou


			
1. Introduction


			EU law has an important impact on public contracts in the Member States. (1) This has been the case for procurement contracts since the first procurement directive in 1971, but it is also the case for other contracts through the general rules of the TFEU like the non-discrimination principle, which the European Court of Justice (ECJ) considered to be the basis for a general transparency principle. (2) The rules on public procurement remain, however, the most detailed ones and the EU procurement directives require a formalized tendering procedure. Therefore, it is important to determine the scope of these Directives.


			The first question that must be addressed is the difference between the scope of Directive 2004/17/EC and the scope of Directive 2004/18/EC. The first Directive is applicable to public contracts awarded in specific sectors: water, energy, transport and postal services sectors; the second one is the general Directive. The scope of Directive 2004/17/EC is even more precise since it only applies to specific activities carried out in the water, energy, transport and postal service sectors. (3) The two Directives only apply to specific entities and to specific contracts. We will determine which entities (2) and which contracts (3) fall under their scope.


			It is important to note that EU procurement law should change in 2013: at the end of 2011, the Commission published its proposals on public procurement, which include the revision of both procurement directives (2004/17/EC and 2004/18/EC) and the adoption of a directive on concessions. (4) These new Directives, when adopted, will have an impact on the question of scope of coverage and their potential consequences will be presented in this paper. (5)


			
2. The entities covered (personal scope)


			
2.1. Contracting authorities under EU law


			The list of contracting authorities depends on the applicable Directive.


			Under the Public Sector Directive 2004/18/EC, contracting authorities are the State, regional or local authorities and “bodies governed by public law”. The objective of the latter notion is to be as comprehensive as possible and to include entities that are closely linked to traditional public entities. 


			“Bodies governed by public law” are defined as: 


			“any body: a) established for the specific purpose of meeting needs in the general interest, not having an industrial or commercial character; b) having legal personality; and c) financed for the most part by the State, regional or local authorities, or other bodies governed by public law; or subject to management supervision by those bodies; or having an administrative, managerial or supervisory board, more than half of whose members are appointed by the State, regional or local authorities, or by other bodies governed by public law.”


			The ECJ had to interpret this notion of “body governed by public law” and the key to understanding its case-law is summarized in the Adolf Truley case: 


			“Given the double objective of introducing competition and transparency, the concept of a body governed by public law must be interpreted as having a broad meaning.”  (6) 


			Concerning the different elements which make up the definition of “body governed by public law”, the ECJ previously stated in Mannesmann Anlagenbau Austria that


			“[the] entity must satisfy the three cumulative conditions set out therein, according to which it must be a body established for the specific purpose of meeting needs in the general interest, not having an industrial or commercial character, which has legal personality and is closely dependent on the State, regional or local authorities or other bodies governed by public law”. (7) 


			It is important to stress that “an entity’s private law status does not constitute a criterion for precluding it from being classified as a contracting authority.” (8) Moreover, the fact that the entity carries out other kinds of activities is irrelevant for its qualification as a “body governed by public law”, even if these activities are more important than the ones carried out to meet needs in the general interest. (9) In that case, all contracts entered into by the contracting authority, whether it is to meet needs in the general interest or not, are subject to the rules of the Directive. (10)


			As for the “public control” condition, it can take three forms: financial control, managerial control or control through the members of the board. Financial control has been interpreted by the Court in the University of Cambridge case, in which the Court held that “for the most part” public referred to in the Directive means “more than half” and that in order to determine correctly the percentage of public financing of a particular body, account must be taken of all of its income, including that which results from a commercial activity. (11) The Court also indicated that 


			“[…] not all payments made by a contracting authority have the effect of creating or reinforcing a specific relationship of subordination or dependency. Only payments which go to finance or support the activities of the body concerned without any specific consideration therefore may be described as ‘public financing.” (12) 


			In this University of Cambridge case, the approach taken meant that the grants should be regarded as public financing since there is no contractual consideration for those payments. 


			The managerial control criterion has been detailed in a case relating to the French sociétés d’HLM (private entities building social housing). The ECJ took into account a number of aspects in the legal setup of sociétés d’HLM, and namely that “their activities are very narrowly circumscribed”, that their statutes are to contain clauses consistent with the standard clauses set out in an annex to the Construction Code, that low-rent housing bodies are subject to supervision by the administration and, more specifically, by the Minister responsible for finance and also by the Minister responsible for construction and housing, that the Minister responsible for construction and housing is empowered by Article L. 422-7 of the Code to order that an société d’HLM be wound up and to appoint a liquidator, and is also empowered under Article L. 422-8 of the Code to suspend the managerial organs and appoint a provisional administrator, that that the Minister responsible for construction and housing may impose a specific course of management action on the sociétés d’HLM, either by requiring that they display a minimum level of dynamism or by placing limits on what is considered to be excessive activity. Therefore, the Court concluded that “the management of SA HLMs is subject to supervision by the public authorities which allows the latter to influence the decisions of the SA HLMs in relation to public contracts”, which meant that the entities were ‘bodies governed by public law’ within the meaning of the Directive. (13) On the other hand, the criterion of managerial supervision cannot be regarded as being satisfied in the case of mere review since “such supervision does not enable the public authorities to influence the decisions of the body in question in relation to public contracts”. (14) 


			The list of contracting entities is longer in the Utilities Directive 2004/17/EC (and it will be the same with the new version of the Utilities Directive). In these “special sectors”, the scope of the Directive covers contracting authorities as previously defined, but also other entities who pursue one of the activities referred to in the directive. As noted by the Directive, 


			“One major reason for the introduction of rules coordinating procedures for the award of contracts in these sectors is the variety of ways in which national authorities can influence the behaviour of these entities, including participation in their capital and representation in the entities’ administrative, managerial or supervisory bodies.” (15)


			This is the reason why the directive – in its 2004 version as well as in its new version – also applies to public undertakings, and to entities that operate on the basis of special or exclusive rights granted by a competent authority of a Member State.


			
2.2. Exceptions


			There are a number of exceptions that depend on the characteristics of the contracting entities. These exceptions can be explained by the fact that the contracts entered into do not undermine the principal objectives of the EU rules on public procurement, that is the free movement of goods and services, the principle of equal treatment and the opening-up of undistorted competition in all the Member States. Therefore, there is no reason to subject them to the rules of the Directives.


			
2.2.1. In-house contracting


			The concept of in-house contracting (16) appeared, for the first time, in the Teckal case. (17) The ECJ ruled that the Public Sector Directive should be applied to a contract between two contracting authorities, as long as the two entities were legally distinct and one did not exercise over the other 


			“[…] a control which is similar to that which it exercises over its own departments and, at the same time, that person (the controlled entity) carries out the essential part of its activities with the controlling authority”. (18) 


			The in-house exception does not appear as such in the current Directives but may appear in the future ones; the draft published by the Commission includes the in-house exception. The idea here is that in some cases, while there may be a contract between two different parties, these parties are so close that they are more like one entity, using its own resources to carry out the task. Since no private undertaking is placed in a position of advantage vis-à-vis competitors, the procurement Directives do not have to be applied. (19) Following the Teckal case, the ECJ gave important indications on the “in-house exception” and on its two conditions, namely control by a public body and an activity essentially devoted to this controlling authority. In the important Stadt Halle case, the Court ruled that: 


			“[…] the participation, even as a minority, of a private undertaking in the capital of a company in which the contracting authority in question is also a participant excludes in any event the possibility of that contracting authority exercising over that company a control similar to that which it exercises over its own departments.” (20)


			The Court explained this solution by observing that:


			“[…] the relationship between a public authority which is a contracting authority and its own departments is governed by considerations and requirements proper to the pursuit of objectives in the public interest. Any private capital investment in an undertaking, on the other hand, follows considerations proper to private interests and pursues objectives of a different kind”. (21) 


			This ruling had an important impact in many Member States such as France and Italy where there were undertakings the capital of which was divided, equally or not, between public entities and private ones. After the Teckal case, many suggested that contracts between the public entity and those undertakings could fall under the in-house exception. The Stadt Halle case proved them wrong. It therefore appeared that the in-house exception was a very restrictive one, limited to contracts between public entities or to contracts between a public entity and an entity entirely controlled by public entities. As noted by the Court: 


			“[…] the fact that the contracting authority holds, alone or together with other public authorities, all of the share capital in a successful tenderer tends to indicate, without being decisive, that that contracting authority exercises over that company a control similar to that which it exercises over its own departments, as contemplated in paragraph 50 of Teckal”. (22) 


			In that instance, the Court ruled that the contract was not “in-house” even though the public entity owned 99.98% of the capital, the remaining 0.02% being other public entities’ property. For the Court, the entity’s statutes didn’t confer the public body enough controlling power for the contractual relationship to be qualified as an “in-house” one. The company was able to pursue its own objectives independently of the public body, which was not compatible with the in-house exception.


			Another important case on this matter is Coditel Brabant, which concerned the Belgian “Intercommunales”, entities formed between public bodies to undergo missions of public interest. (23) In this case, the Court considered the contractual relationship between the public entities and the ‘intercommunale’ as covered by the in-house exception. The interesting point is that, individually, none of the public bodies exercised on the entity a control similar to the one exercised on its own departments. However, the Court stated that:


			“It must be recognised that, where a number of public authorities own a concessionaire to which they entrust the performance of one of their public service tasks, the control which those public authorities exercise over that entity may be exercised jointly”. (24) 


			In other words, one doesn’t have to wonder if, individually, each contracting public body exercises over the entity a control similar to the one it exercises over its own departments; as long as, collectively, the public bodies exercise such a control, contractual relationships are covered by the in-house exception.


			The same rule applies for the “activity condition”. As ruled by the Court in the Cabotermo case:


			“Where several authorities control an undertaking, the condition relating to the essential part of its activities may be met if that undertaking carries out the essential part of its activities, not necessarily with one of those authorities, but with all of those authorities together. Accordingly, the activities to be taken into account in the case of an undertaking controlled by one or more authorities are those which that undertaking carries out with all of those authorities together.” (25)


			One of the consequences of these solutions is that there has been a development of undertakings being entirely controlled by public entities. In France, for example, an act of 2010 created the “sociétés publiques locales”, which are private undertakings, whose capital is entirely owned by public bodies. (26) The success of this kind of undertaking, created to benefit from the in-house exception, seems to have initiated a more restrictive approach from the ECJ. In a recent case, the Court ruled that two public bodies (Italian Comune) who each owned one share out of 173,785 in an undertaking, another Comune owning 173,467 of the shares (that is 99.8% of the capital), could not benefit from the in-house exception. (27) For the ECJ, the concept of joint control is not satisfied if a public contracting entity only holds capital in the controlled legal person: it must also be able to ‘contribute effectively to the control’ of the entity, by playing a role in its managing bodies. In this case, the municipalities who only had one share of the entity had signed a shareholders’ agreement conferring on them the right to be consulted, to appoint a member of the supervisory council and to nominate a member of the management board: the ECJ let the national court decide whether this agreement could be construed as giving the municipalities enough control over the entity concerned.


			Article 11 of the proposed new directive on public procurement rules the in-house exception very much along the lines of the case law which was analysed above. The provision lists the usual two cumulative conditions, namely similar control and most part of the activities; the latter indexed at 80%. And, to dispel any lingering doubts, private participation in the controlled legal person is expressly ruled out for the in-house exception to apply, with the exception of “non-controlling and non-blocking joins of private capital participation required by applicable national legislative provisions, which do not exert a decisive influence on the controlled legal person”. The ‘similar control’ is read as “decisive influence over both strategic objectives and significant decisions of the controlled legal person.” The third paragraph of Article 11 takes up and clarifies the idea of joint control found in the Coditel Brabant case through a very detailed provision which is more in line with the Econord SpA case. The provision imposes three conditions for the ‘joint control’ to be applicable:


			• the decision-making bodies of the controlled legal person are composed of representatives of all participating contracting authorities;


			• those contracting authorities are able to jointly exert decisive influence over the strategic objectives and significant decisions of the controlled legal person;


			• the controlled legal person does not pursue any interests which are contrary to those of the controlling contracting authorities.


			The obvious conclusion on this point is that there is a tendency – both from the ECJ and from the Commission – to adopt a more restrictive definition of the in-house exception.


			
2.2.2. Other exceptions


			The Directives allow for other exceptions and the Court has recently excluded specific contracts between public bodies from the scope of the Directives.


			Firstly, under Article 18 of the Public Sector Directive 2004/18/EC, public service contracts “awarded by a contracting authority to another contracting authority or to an association of contracting authorities on the basis of an exclusive right which they enjoy pursuant to a published law, regulation or administrative provision which is compatible with the Treaty” are excluded.


			Secondly, the Utilities Directive 2004/17/EC provides for an exception which is close to the one on in-house contracts, but has a wider scope. Article 23 of the Directive 2004/17/EC excludes the contracts awarded to an affiliated undertaking, to a joint venture or to a contracting entity forming part of a joint venture. This rule only applies, however, if at least 80% of the activity of the affiliated undertaking for the precedent three years has been provided to undertakings with which it is affiliated.


			Thirdly, the ECJ has recently recognised the specificity of “cooperation contracts” between public bodies. (28) The first case was about a contract signed between public entities regarding the treatment of waste. More precisely, four Landkreise (local authorities) in Germany concluded a contract with the City of Hamburg relating to the disposal of their waste in a new incineration facility, operated by another entity. The four Landkreise could get a certain amount of waste treated, and the price for this service was paid to the facility’s operator by the City of Hamburg. This contract was signed without following any tendering procedure. There was no in-house relationship in that case since none of the contracting partners exercised over the other a control similar to the one it exercised over its own departments. Therefore, for the Commission, the contract should have been considered as a procurement contract. The Court decided differently, holding that the contract only established the terms of cooperation between the parties for a public service and that it did not give rise to any financial transfers between the parties other than the reimbursement of the price of the costs. Moreover, the Court pointed out the fact that, had the cooperation given rise to the creation of a special entity, the contractual relationship would most certainly have been an in-house one. The Court concluded that the rules on public procurement should not apply in these kinds of cases. 


			The solution has been more recently confirmed and clarified by the Grand Chamber of the ECJ, about a contract entered into by an Italian province and a university (29). The ECJ set the framework of “cooperation contracts”, ruling that tendering procedures could only be excluded for these contracts when the purpose of such a contract is “to ensure that a public task that those entities have to perform is carried out”, if “that contract is governed solely by considerations and requirements relating to the pursuit of objectives in the public interest” and if it not such as “to place a private provider of services in a position of advantage vis-à-vis his competitors”. These conditions must be cumulatively satisfied. 


			Both these cases establish a new exception to the procurement Directives for ‘cooperation contracts’ which still needs to be clarified. 


			This clarification may come from the new procurement directive, which in Article 11 includes an exception for cooperation agreements, directly inspired from the Hamburg case. This exception, like the in-house one, derives from the idea that in these instances there is no private undertaking that could be advantaged and that, therefore, the rules of the internal market are not at stake. This point of view could be discussed: these solutions favour public initiatives in areas where private firms could very well intervene. It could be argued, in other words, that it prevents the free movement of services by enabling public entities to operate between themselves. At the same time, and as noted by the Court, a public authority should have 


			“[…] the possibility of performing the public interest tasks conferred on it by using its own resources, without being obliged to call on outside entities not forming part of its own departments, and that it may do so in cooperation with other public authorities.” (30) 


			It is not easy to reach a satisfactory balance between the protection of a free market and the right of public entities to choose the organisation they see fit, and there will most certainly be some discussions and evolutions on this matter.


			
3. The contracts covered (material scope)


			The Directives cover three kinds of contracts: public works contracts, service contracts and public supply contracts. As we will see, the ECJ adopts a very comprehensive analysis to determine the scope of these contracts. However, it excluded privatization contracts, considering that: 


			“[…] a mixed contract of which the main object is the acquisition by an undertaking of 49% of the capital of a public undertaking and the ancillary object, indivisibly linked with that main object, is the supply of services and the performance of works does not, as a whole, fall within the scope of the directives on public contracts. (31) 


			Some general observations are necessary before analysing these different contracts.


			
3.1. General observations


			
3.1.1. The necessity of a contract


			The procurement Directives only apply to contractual relationships. As made clear by the Directives themselves, there must be a “contract for pecuniary interest concluded in writing between one or more economic operators and one or more contracting authorities”. The procurement Directives cannot be applied to unilateral relationships, for instance when an entity’s intervention derives from its statute, as in Case C-532/03, Commission v. Ireland. (32) The question on whether or not the relationship relies on a proper contract can sometimes be asked. The Court first held that: 


			“[…] the requirement for the application of the directives governing the award of public service contracts relating to the existence of a contract was not met where the company in issue in the case had no choice as to the acceptance of a demand made by the competent authorities in question or as to the tariff for its services.” (33) 


			The Court later reduced the impact of this solution, stating that it was applicable when the administration was the only possible customer of the company. (34)


			The contract must, furthermore, be for ‘pecuniary interest’. This means that there must be some kind of consideration for the contractor. This can take different forms, for example, the fact for a public administration to waive recovery of a fiscal contribution in exchange of some infrastructure works constitutes the pecuniary nature of the contract. (35) The fact that the payment only covers the fees of the contractor, but doesn’t cover any profit, doesn’t exclude the pecuniary nature of the contract. (36)


			
3.1.2. The thresholds


			The thresholds depend on three main criteria: the applicable Directive (2004/17/EC or 2004/18/EC), the purpose of the contract (work, service or supply) and the public entity that is entering the contract (central government authority or local entity).


			Since the Regulation n° 1251/2011 of November 30th 2011, the thresholds (in euros) are the following for the general sectors:


			• When the contractors are central government authorities, €5,000,000 for works contracts and works concessions, €130,000 for supplies contracts and most services contracts (with an exception for contracts concerning services listed in Annex II B and certain telecommunications services, for which the threshold is €200,000).


			• When the contractors are sub-central contracting authorities, €5,000,000 for works contracts and works concessions and €200,000 for other contracts (supplies and services contracts).


			Under Directive 2004/17/EC, the thresholds are €5,000,000 for works contracts and €400,000 for supplies and services contracts. 


			The thresholds are important since they determine whether or not the rules of the Directives should be followed. However, the Court of Justice ruled that the general principle of transparency should be enforced even for contracts under the thresholds. (37) The Court held that: 


			“Although certain contracts are excluded from the scope of Community directives in the field of public procurement, the contracting authorities which conclude them are nevertheless bound to comply with the fundamental rules of the Treaty and the principle of non-discrimination on grounds of nationality in particular.” (38) 


			This means that all award procedures, whatever the value of the contract, should respect an ‘adequate publicity’ and the impartiality of procurement procedures, at least as long as they are of ‘certain cross-border interest’. (39) Otherwise, the Court considers that: 


			“[…] the award, in the absence of any transparency, of that contract to an undertaking located in the same Member State as the contracting authority amounts to a difference in treatment to the detriment of undertakings which might be interested in the contract but which are located in other Member States. Unless it is justified by objective circumstances, such a difference in treatment, which, by excluding all undertakings located in another Member State, operates mainly to the detriment of the latter undertakings, amounting to indirect discrimination on the basis of nationality, prohibited under Articles 43 EC and 49 EC”. (40)


			The concept of contracts presenting a “certain cross-border interest” is quite imprecise even though the Court of justice tried to give some clues, for instance in the SECAP case. (41) If we understand it correctly, one has to consider the value of the contract and the proximity of the place where it will be executed to a European border: the closer to such a border, the smaller the value of the contract can be for it to be considered of “certain cross-border interest”. (42) Needless to say that there are quite a number of cases in which it isn’t easy to decide whether or not the contract presents a “cross-border interest”. (43) 


			
3.1.3. The general exclusions


			Directive 2004/18/EC provides for some general exclusions: for some public contracts in the field of telecommunications, (44) for public contracts requiring special security measures, for public contracts awarded pursuant to an international agreement. Those last two exceptions are also present in Directive 2004/17/EC, which includes exclusions of its own (mainly contracts for the purchase of water and for the supply of energy or of fuels for the production of energy). (45)


			Those exclusions must be combined with the specific exclusions concerning services contracts (see below). There is not a lot of case law on the matter but the main principle set out by the Court is that these exclusions must be interpreted strictly. (46) As for the “special security measures” exclusion, it was applied for a services contract involving coastal surveillance of Belgium by means of aerial photography. (47) Belgium being responsible for protecting the security not only of its national installations but also of the installations of international organisations within its territory, such as NATO, the Court held that it could require from tenderers a military security certificate allowing them to take these aerial pictures; the application of the Directive was therefore excluded. On the other hand, no security reason could justify the exclusion for a contract for the purchase of helicopters for civilian and military purposes. (48)


			Moreover, most public contracts awarded in the fields of defence and security are subject to a specific directive (Directive 2009/81/EC) which is discussed in detail by Georgopoulos in Chapter 10. This is the case for the supply of military equipment, including any parts, components and/or subassemblies thereof; the supply of sensitive equipment, including any parts, components and/or subassemblies thereof; works, supplies and services directly related to the equipment referred to previously for any and all elements of its life cycle; works and services for specifically military purposes or sensitive works and sensitive services.


			
3.2. Public works contracts


			
3.2.1. Definition


			Public work contracts are defined in Article 1(2) (b) of the Public Sector Directive 2004/18/EC as: 


			“ […] public contracts having as their object either the execution, or both the design and execution, of works related to one of the activities within the meaning of Annex I or a work, or the realization, by whatever means, of a work corresponding to the requirements specified by the contracting authority. A ‘work’ means the outcome of building or civil engineering works taken as a whole which is sufficient of itself to fulfil an economic or technical function”. 


			The ECJ has given important indications on how this definition should be interpreted. As was manifest in a number of cases, the Court generally tends to expand the scope of the Directive. This derives from the fact that, for the Court, the definition of public works contracts “must be interpreted in such a way as to ensure that the Directive is given full effect.” (49)


			This appeared clearly in Ordine degli Architetti delle Province di Milano, where the Court ruled that legislation under which the holder of a building permit or of an approved development plan may execute infrastructure works directly, by way of a total or partial set-off against the contribution payable in respect of the grant of such permission, was precluded by the procurement directive (the applicable directive was, at that time, Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award of public works contracts). For the Court, the contract between the public entity granting the permit and the holder of this permit should be considered as a public works contract, even though the local authority was not free to choose the other party to the contract since it had to be the owner of the land asking for the permit. However, in that case, organising a tendering procedure was pointless since the contract had to be entered into with the holder of the permit. Therefore, the Court considered that, even though the Directive should be applied:


			“That does not mean that, in cases concerning the execution of infrastructure works, the Directive is complied with only if the municipal authorities themselves apply the award-of-contract procedures laid down therein. The Directive would still be given full effect if the national legislation allowed the municipal authorities to require the developer holding the building permit, under the agreements concluded with them, to carry out the work contracted for in accordance with the procedures laid down in the Directive so as to discharge their own obligations under the Directive. In such a case, the developer must be regarded, by virtue of the agreements concluded with the municipality exempting him from the infrastructure contribution in return for the execution of public infrastructure works, as the holder of an express mandate granted by the municipality for the construction of that work. Article 3(4) of the Directive expressly allows for the possibility of the rules concerning publicity to be applied by persons other than the contracting authority in cases where public works are contracted out.” (50)


			This case, confirmed in 2008, (51) showed that there could be a public works contract even when the purpose of the parties involved is not – or at least is not primarily – to fulfil the contracting authority’s needs. The Court gave additional important indications as to the notion of public works contracts in other cases. It always adopted a broad definition of this notion.


			In Auroux the ECJ held that the fact that the work was not intended to become the public body’s property was irrelevant to the qualification of a public work contract: 


			“[…] an agreement by which a first contracting authority entrusts a second contracting authority with the execution of a work constitutes a public works contract within the meaning of Article 1(a) of the Directive, regardless of whether or not it is anticipated that the first contracting authority is or will become the owner of all or part of that work.” (52)


			This solution was confirmed in the Helmut Müller case, in which the Court considered that it was not necessary, to sustain the qualification of public works contract, “that the service should take the form of the acquisition of a material or physical object.” (53) 


			In Helmut Müller, the ECJ tried to be more precise as to the criteria that should be taken into consideration. For the Court, 


			“[…] the concept of ‘public works contracts’ within the meaning of Article 1(2)(b) of Directive 2004/18 requires that the works which are the subject of the contract be carried out for the contracting authority’s immediate economic benefit.” (54)


			The concept of “direct economic benefit” appears to be the decisive one and it depends, according to the Court, on the fact that:


			• the public authority is to become owner of the works or work which is the subject of the contract, or


			• where it is provided that the contracting authority is to hold a legal right over the use of the works which are the subject of the contract, in order that they can be made available to the public, or


			• it may also lie in the economic advantages which the contracting authority may derive from the future use or transfer of the work, in the fact that it contributed financially to the realisation of the work, or in the assumption of the risks were the work to be an economic failure. (55)


			• On the other hand, the fact that the contracting authority used its regulatory urban-planning powers to authorise the project does not characterise the “immediate economic benefit”.


			The Helmut Müller case also helped to clarify another element in the definition of public works contracts, the fact that they should correspond to “the requirements specified by the public contracting authority”. For the Court, that means that: “the authority must have taken measures to define the type of the work or, at the very least, have had a decisive influence on its design.” (56) 


			The Helmut Müller judgment and the “direct economic benefit” concept which was then introduced by the ECJ for the first time can be criticized: this concept does not seem directly implied by the definition of public work contracts given by the Directive and it is so broad to cover contracts that seem quite different from the buying of works by a public body. One can wonder whether it wouldn’t be simpler to impose, as a condition for the qualification of public work contract that the public authority has to become, either right away or in the future, the owner of the works.


			The broad approach adopted by the Court for public work procurement contracts can be quite different from the traditional national approach of these contracts. In France, for instance, a “marché public de travaux”, as defined by the “Code des marchés publics”, implies that the public body becomes the owner of the work. Therefore, national systems have had to adapt, which is not always easy, the ECJ’s case law being, on this matter, a bit unforeseeable.


			
3.3. Public work procurement contracts and works concessions


			Public works procurement contracts should be distinguished from concessions. The applicable rules are not the same and it is even possible, if the proposals made by the Commission are followed, that a Directive entirely devoted to concessions will be adopted. (57)


			Under Article 1(3) of Directive 2004/18/EC a public work concession is:


			“[…] a contract of the same type as a public works contract except for the fact that the consideration for the works to be carried out consists either solely in the right to exploit the work or in this right together with payment.” 


			The main difference between a public work procurement contract and a concession is that “it is the concessionaire himself who bears the main, or at least the substantial, operating risk.” (58)


			
3.4. Public service contracts


			
3.4.1. Definition


			The definition of public service contracts in Article 1 (2) (d) of Directive 2004/18/EC is not a very satisfactory one, since it is couched in negative terms: 


			“Public service contracts’ are public contracts other than public works or supply contracts having as their object the provision of services referred to in Annex II.”


			For contracts that have as their object both services and products, the Directive indicates that they shall be considered to be public service contracts if the value of the services in question exceeds that of the products. (59) For contracts that have as their object both services and work, the qualification criteria is the “principal object” of the contract. (60)


			Services being the residual category in public procurement types, they are subject to special treatment: some services are excluded from the scope of the Directive while some others are only subject to lighter rules.


			Article 16 Directive 2004/18/EC provides that the Directive itself does not apply to a list of public service contracts, including, under given conditions, “(a) the acquisition or rental of land, existing buildings or other immovable property or concerning rights thereon; (b) the acquisition, development, production or co-production of programme material intended for broadcasting by broadcasters and contracts for broadcasting time; (c) arbitration and conciliation services; (d) financial services in connection with the issue, sale, purchase or transfer of securities or other financial instruments; (e) employment contracts, and (f) research and development services”.


			To this list, the new procurement directive adds the following services (article 10) :


			“– any of the following legal services: 


			(i) legal representation of a client by a lawyer within the meaning of Article 1 of Directive 77/249/EEC in: 


			– an arbitration or conciliation held in a Member State, a third country or before an international arbitration or conciliation instance; or 


			– judicial proceedings before the courts, tribunals or public authorities of a Member State, a third country or international courts, tribunals or institutions; 


			(ii) legal advice given in preparation of any of the proceedings referred to in point (i) or where there is a tangible indication and high probability that the matter to which the advice relates will become the subject of such proceedings, provided that the advice is given by a lawyer within the meaning of Article 1 of Directive 77/249/EEC;


			(iii) document certification and authentication services which must be provided by notaries; 


			(iv) legal services provided by trustees, appointed guardians or other legal services the providers of which are designated by a court or tribunal in the Member State concerned or are designated by law to carry out specific tasks under the supervision of such tribunals or courts; 


			(v) other legal services which in the Member State concerned are connected, even occasionally, with the exercise of official authority;


			public passenger transport services by rail or metro; 


			political campaign services falling within CPV 79341400-0, 92111230-3 and 92111240-6, when awarded by a political party in the context of an election campaign”.


			Moreover, services are divided between those that are subject to all the procedural rules of the Directive (services listed in Annex II A), which are also called priority services, and those who only have to respect some of these rules (notably Article 23 on technical specifications and Article 35 on notices), which go under the label of non-priority services. The latter are listed in Annex II B, but this list is not restrictive since it includes all the “other services”). It should be noted that services listed in Annex II B are also subject to the general rules of the Treaty and, more specifically, to the principle of transparency. (61) This will be discussed in more detail by Risvig-Hamer in Chapter 8.


			The new procurement directive intends to abolish this distinction: if it is adopted, all services, except those who are placed outside of the scope of the Directive, which are more numerous than in the 2004 Directive, could be subject to the same rules, and specific rules will only apply to social services (social, health and education services). For those services, the proposal is to set a higher threshold and to impose only the respect of basic principles of transparency and equal treatment.


			
3.4.2. Public service procurement contracts and service concessions (62)



			Service concessions are defined in Article 1(4) Public Sector Directive 2004/18/EC as:


			“[…] a contract of the same type as a public service contract except for the fact that the consideration for the provision of services consists either solely in the right to exploit the service or in this right together with payment.”


			Contrary to works concessions, Directive 2004/18/EC does not regulate service concessions. For a long time, EU law did not provide any rule for these contracts. The Commission tried to cover them already in Directive 92/50/EEC, the first Public Service Procurement Directive, which covered public service contracts, but during the legislative process, the Council eliminated all references to public service concessions, mostly because of the differences between the Member States as regards the delegation of the management of public services. 


			Things started to change with the Telaustria case in which the ECJ applied the transparency principle to a service concession. (63) More precisely, the Court ruled that:


			“[…] it should be borne in mind that, notwithstanding the fact that, as Community law stands at present, such contracts are excluded from the scope of Directive 93/38, the contracting entities concluding them are, none the less, bound to comply with the fundamental rules of the Treaty, in general, and the principle of non-discrimination on the ground of nationality, in particular […] that principle implies, in particular, an obligation of transparency in order to enable the contracting authority to satisfy itself that the principle has been complied with. That obligation of transparency which is imposed on the contracting authority consists in ensuring, for the benefit of any potential tenderer, a degree of advertising sufficient to enable the services market to be opened up to competition and the impartiality of procurement procedures to be reviewed.” (64) 


			As already mentioned, a directive on the award of concession contracts should be adopted before the end of 2013.


			It is therefore necessary to distinguish between a public service procurement contract and a public service concession. The main criterion is the same as with works concessions: the operator must assume the risk, or at least some of the risk, connected with operating the service in question. (65) The economic risk has recently been defined by the Court as: 


			“[…] the risk of exposure to the vagaries of the market, which may consist in the risk of competition from other operators, the risk that supply of the services will not match demand, the risk that those liable will be unable to pay for the services provided, the risk that the costs of operating the services will not fully be met by revenue or for example also the risk of liability for harm or damage resulting from an inadequacy of the service. By contrast, risks such as those linked to bad management or errors of judgment by the economic operator are not decisive for the purposes of classification as a public service contract or a service concession, since those risks are inherent in every contract, whether it be a public service contract or a service concession.” (66)


			The new proposal for a directive on concessions is even more precise on this matter. It states that:


			“[…] The award of a works or services concession shall imply the transfer to the concessionaire of an operating risk is exploiting these works or services encompassing demand or supply risk or both. The concessionaire shall be deemed to assume operating risk where it is not guaranteed to recoup the investments made or the costs incurred in operating the works or the services which are the subject-matter of the concession. The part of the risk transferred to the concessionaire shall involve a real exposure to the vagaries of the market implying that any potential estimated loss incurred by the concessionaire shall not be merely nominal or negligible”.


			The “transfer of the operating risk” concept gives rise to a series of questions. First, can there be a risk when the operator is mostly paid by the public contracting entity? In French law, the source of the payment is not relevant, the important point being whether or not this payment depends on external factors, such as the use of the works or the demand for the provision of the service. (67) The ECJ seems to have a slightly different point of view: in the Privater Rettungsdienst case, the origin of the payment played an important part in the qualification of the contract. (68) Another important question is to know whether there can be an “operating risk” in sectors where users don’t have a choice but to buy the service, such as for instance in the case of distribution of water. The consumption of water is not subject to important variations and it is fairly easy to calculate the amount of water sold each year, thus the economic risk. The ECJ has adopted a pragmatic view on this point. In the Eurawasser case, the ECJ ruled that 


			“it must remain open to the contracting authorities, acting in all good faith, to ensure the supply of services by way of a concession, if they consider that to be the best method of ensuring the public service in question, even if the risk linked to such an operation is limited.


			Moreover, it would not be reasonable to expect a public authority granting a concession to create conditions which were more competitive and involved greater financial risk than those which, on account of the rules governing the sector in question, exist in that sector.”


			In such circumstances, as the contracting authority has no influence on the detailed rules of public law governing the service, it is impossible for it to introduce and, therefore, to transfer risk factors which are excluded by those rules”. (69) The same solution was adopted in the Privater Rettungsdienst case. The Court protects public entities’ freedom of choice: they should have the possibility to choose between the procurement model and the concession model, even if the economic organisation of the sector doesn’t allow for the transfer of an important part of risk to the contractor.


			
3.5. Public supply contracts


			According to Article 1 (2) (c) Public Sector Directive, public supply contracts’ are “public contracts having as their object the purchase, lease, rental or hire purchase, with or without option to buy, of products”. This covers any kind of products – medical products for instance (70) – and any kind of supply of products, even if they do not become the property of the public administration. (71)


			The Directive indicates furthermore that “a public contract having as its object the supply of products and which also covers, as an incidental matter, siting and installation operations shall be considered to be a ‘public supply contract’.”


			
3.6. News directives


			The impact of the new public procurement directive on the question of the scope and coverage will be quite important. It doesn’t completely transform EU law, but it sanctions some of the solutions adopted by the European Court of Justice and it adds new perspectives on this matter.


			The main evolutions affect both the personal scope and the material scope of the directives. 


			Concerning the personal scope, the new public procurement directive adopts the “in house” solution and clarifies its scope (following the case law developed on this question since the Teckal case). It also includes an exception for “cooperation contracts”, covering contracts entered into by public bodies in relation with public services (in accordance with the solutions previously adopted by the ECJ).


			As far as the material scope (that is the contracts covered) is concerned, the new directives will have two different consequences. First, the list of exceptions is different from the one present in the 2004 directives. For example, for service contracts, the new directive excludes legal services such as legal representation of a client by a lawyer in an arbitration or conciliation or judicial proceedings before the courts, tribunals or public authorities of a Member State, a third country or international courts, tribunals or institutions.  It also suppresses the difference between priority services and other services that exists under the 2004 Directive.


			Second, the procurement directives will be completed by a concession directive: therefore, the distinction between public procurement contracts and concession contracts is more precisely made, with a definition of the risk criterion that characterizes concession contracts.


			
4. Conclusions


			The Public Sector and the Utilities Directives have a comprehensive scope, which is coherent with the purpose of EU law to protect competition in the internal market. From a public lawyer’s point of view, the main consequence of this broad application of EU law is to bring about a harmonization of our legal systems on the subject of public contracts. (72) All European legal systems are confronted by the same movement of Europeanization of public contracts law.
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