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Women’s bodies and biomedicine in the German Federal Republic a glimmer of hope for women despite some signs of manipulation*


			Françoise FURKEL


			Professor Emerita at the Franco-German legal Centre of Sarre University, Germany


			Claimed by the winners of World War II as “the spoils of war” in the darkest days of history, women’s bodies are today the centre of a new debate and the subject of new emerging issues. If women’s bodies are all too often still regarded in modern wars as “sexual gratification for soldiers”, a “bargaining chip”, this presentation will focus on the female body’s relationship with biomedicine. I will therefore ignore all the forms of alienation; the violence from which women still suffer, such as harassment, the veil which women are often forced to wear or the exploitation of the female image by advertising, insofar as they do not relate to new biomedical techniques.


			There are two key strands of work with regard to the female body and biomedicine: one relates to new biomedical practices in the area of reproductive medicine, while the other deals with other types of procedures carried out on women’s bodies. However, in these two areas – whether the procedure is intended to facilitate childbearing or prevent an unwanted pregnancy or enable a woman to identify a genetic predisposition or more simply correct an aesthetic defect – a recurring question arises: does biomedicine which today results in a considerable medicalization of the female body, liberate women? Does it, on the contrary or equally lead to the alienation of the body with the risks of exploitation and commodification that it entails? How does German law manage these risks, while at the same time enabling citizens to benefit as fully as possible from the profound transformation of modern medicine?


			First, it must be mentioned that, with regard to German law in general and more particularly with regard to the way in which German law treats biomedicine, the traditional primacy of the individual and his or her dignity firmly enshrined in the Fundamental Law (1), remains paramount in Germany. However, many prohibitions are based on this principle, which is frequently invoked to assert the primacy of the dignity of Men – and Women – over the interests of science. (2) In Germany, therefore, it is essentially because of a profound belief in the supremacy of the individual that the benefits gained by women thanks to the advances in biomedical sciences are considered to outweigh the potentially harmful effects of such advances.


			Biomedical practices relating to reproduction whether medically assisted or natural reflect first of all an extreme medicalization of the female body. However, although these practices empower women, by giving them control over their body, various aspects exploits women at the same time. Biomedical practices are often limited by a legislator eager to ensure the compatibility of biotechnologies with the individual’s dignity (I).


			Regarding other biomedical practices, German law also regulates them in a fairly exemplary manner, by attempting – albeit not always successfully – to avoid the all too frequent trend towards the commodification of women’s bodies (II). 


			
I. – Procreation


			The time when women gave birth only to naturally conceived children (“alcove children”) (3) is long gone. Since the early 1970’s, when artificial insemination by spouse sperm (AIS) and artificial insemination by donor (AID) (4) were first introduced, medically assisted reproduction has gained currency in Germany. (5) Given the risk of exploitation and commodification that this new type of procreation could entail the German legislator very rapidly and forcefully vetoed certain techniques. In response to new practices, but not specifically medically assisted reproduction the legislator and doctors, who play a key role in Germany, have been particularly attentive to issues concerning the female body, even if they have not been able to emancipate it fully.


			
A. – Medically assisted reproduction (ART) technologies


			Like many other countries, Germany was quick to grasp the potential benefits of the various ART. For example, it would at last be possible for infertile couples to have children, and, among other things, to avoid transmitting serious genetic diseases to their descendants. These new techniques used on women’s bodies have certainly produced a sometimes unbearable physical stress. (6) In addition, there are inevitable psychological effects – anxiety, dashed hopes – and the risks linked to these medicalized pregnancies cannot be ignored. Although ART can also be somewhat stressful for men, in particular regarding scheduled sexual relations, it is undoubtedly women who, via a “mechanized” body, generally suffer the most, even if the problem of sterility lies with their partner. Despite this extreme medicalization of the female body caused by ART, a large number of these practices were initially “accepted” with no legal interference. It is true that before the law on the protection of embryos was adopted on December 13th 1990 (7), there was a clear lack of legal framework regarding ART., Certain traditional techniques, declared lawful in many other European countries, were for example controversial such as artificial insemination by donor (8), whereas surrogacy was viewed with compassion. (9) It rapidly became clear that it would be important to set up legal, civil and criminal regulations: the law of December 13th 1990 on the protection of embryos was therefore met with wide enthusiasm. (10) This law is still in force today.


			The name of the law is misleading since it covers not only the status of embryos, but several paragraphs are devoted to ART. This law, which falls within the scope of criminal legislation and not civil law translates first of all the legislator’s wish to block possible abuses linked to new biomedical techniques. The secondary aim of the law based on the principle of the primacy of the dignity of the individual is the protection of the interests of both the child and the future mother.


			Commodification, exploitation and commercialization were the main risks identified as threats to the female body resulting from the fantastic advances in biomedicine and ART and the German legislator wanted to vigorously prevent these risks in the law of 1990.


			Therefore, since January 1st 1991, the date of the entry into force of the law, surrogacy has been explicitly prohibited. (11) Even before the legal condemnation of surrogacy, any association intended to promote the implementation of surrogacy was made illegal in 1989 following the adoption of a law on the role of intermediaries in the adoption process (12). It is noteworthy that the German legislator has included very severe penalties for practitioners guilty of carrying out this prohibited procedure, while the law provides for immunity for the surrogate mother (13). The prohibition of surrogacy, which always implies alienation, often combined with the commodification of the female body, is therefore clearly in the legislator’s mind, a measure to protect the latter; avoiding to transform women into vulgar incubators. Nevertheless, German couples wanting to use the services of a surrogate mother generally travel to an Eastern European country, Russia or Ukrainia but given the widespread disapproval attached to such transactions in Germany, it is very difficult to obtain precise information on this practice.


			In the same way as surrogacy egg donation is explicitly prohibited (14), since the legislator prohibits “the artificial fertilisation of an ovum for a purpose other than that of inducing the pregnancy of the woman who supplies the ovum”. The inconsistency of this prohibition has often been criticised in a country which accepts sperm donations, albeit reluctantly, because of the extreme attachment to the obligation of transparency regarding the law on parentage. (15) However, this “reluctant” acceptance appears to be beneficial for women who can thus give birth, even when their husband or partner is sterile. If the prohibition of egg donation can be explained in Germany by the so called child’s interests – having the same genetic and gestational mother, and having a mother of childbearing age (16) – it is also very clearly intended to avoid any commodification of the female body. The legislator wanted to prevent in Germany any future commercializsation of eggs which already existed in the framework of sperm donation, a common practice before the entry into force of the law on embryos (17). Moreover, the fact that egg donation is burdensome for donors, who have to undergo hormonal stimulation of the ovaries, then hospitalisation for the procedure under anaesthetic, has also been taken into account in the rejection of this technique which is considered as an undeniable exploitation of the female body.


			While, in-vitro fertilisation (IVF) with a donation of gametes – donation of eggs but also a donation of sperm – seems to be prohibited (18), homologous IVF (19) is performed. Whether it concerns homologous IVF or other ART intended to enable sterile couples to be able to procreate, an important point needs to be made. The reimbursement of the costs of the various techniques by the health systems clearly has a significant impact on access to ART. However, since a reform in 2004, the conditions attached to reimbursement by public medical insurance funds (20) have been significantly tightened. Only homologous techniques are reimbursed (21) and the amount reimbursed covers only 50 % of all costs; furthermore, both members of the couple, who must be married (22), must be at least 25 years old, while the wife may not be older than 40 and the husband may not be older than 50! (23) Finally, only a limited number of attempts are reimbursed. Faced with the very strict conditions for reimbursement by medical insurance funds, it is hardly surprising that ART procedures are now in sharp decline (24). There is currently some criticism in Germany that the freedom of women to procreate is too often proportional to the reimbursement of these procedures!


			A recent decision pronounced by the 1st section of the European Court of Human Rights on ART appeared, initially, to pose a threat for Germany and all the other European countries that prohibit egg donations and IVF with a donation of gametes. In a ruling of April 1st 2010 (25), Austria was fined for its law prohibiting IVF with a donation of gametes; the European judges have declared that “the prohibition of the use of sperm and eggs donated for IVF treatment is unjustified and is a violation of article 14 (prohibition of discrimination) combined with article 8 (right to respect for family life) of the European Convention of Human Rights”. The prohibition of heterologous IVF is discrimination insofar as homologous IVF and in-utero fertilisation with a donor are authorised; the total prohibition of such and such ART method, – in this case heterologous IVF and egg donations – cannot therefore be justified. In this case, the German government (authorised to appear as a third-party intervener) had supported the position of the Austrian government, asserting that the prohibition of both heterologous IVF and egg donation were intended in particular to protect the health and well-being of the women concerned, and to avoid any split motherhood. Given the seriousness of the issues raised, the Court had decided to refer the case to the Grand Chamber. The latter’s ruling was eagerly awaited. If the decision of April 1st 2010 had been confirmed, if the accusation of discrimination had been upheld, this would have implied for Germany, as has sometimes been said, an “all or nothing” situation, that is to say the acceptance or prohibition of all ART techniques. (26) However, in its final ruling of November 3th 2011 (27), the Grand Chamber of the European Court of Human Rights overturned the earlier ruling, declaring that: “the existence of a European consensus on the authorisation of the donation of gametes in no way invalidates Austria’s discretionary powers in regulating ART.” The Court has therefore refused to impose its own views on national legislators in this controversial ethical area.


			It seems that the donation of embryos can also be included among the prohibited ART techniques, although the law of December 13th 1990 (28) is not clear on this point. However, insofar as the law prohibits “the fertilisation of more eggs from the same woman than the number of eggs that are intended to be re-implanted in her during the same cycle” (29), the creation of surplus embryos seems to be excluded and accordingly the question of donating them would appear to be irrelevant. (30) Nevertheless, the question of these embryos is not purely hypothetical, since eggs may have been removed during several cycles and fertilised. Moreover, women are entitled to refuse the implantation of all the three embryos that can be obtained (31). Surplus embryos may therefore exist despite all the legislator’s efforts and this raises the question of their fate which is still very uncertain. For most authors, the freezing of these embryos in order to produce a pregnancy in the woman who provided the egg seems implicitly authorised. Regarding possible donations, this should be conceivable as a final step in order to avoid having to destroy eggs. However, for some authors, because the destruction of embryos is not penalised by law it is tacitly authorised. But under which conditions and within what time frame? The legislative silence on these points has been strongly criticized. (32)


			While donating or destroying surplus embryos is not explicitly prohibited by law, on the other hand, the fertilisation of an egg using the sperm of a deceased man is prohibited (33). Equally the fertilisation of an egg from a deceased woman is implicitly prohibited since artificial fertilisation is only permitted when the purpose is to impregnate the woman who provided the egg. (34) Lastly, the situation regarding post-death transfers of embryos is not clear, because the 1990 law (35) does not address this question. 


			As regards to the various techniques that can be used within the framework of assisted reproduction one practice has raised extremely heated debates, namely the pre-implantation diagnosis (PID). This technique, which is an early form of prenatal diagnosis, consists in removing a cell from an in-vitro embryo, in order to detect any genetic or chromosomal abnormalities and avoid implanting subsequently any highly defective embryo. However, since 1990, it was implicitly admitted that the law on the protection of embryos prohibited this diagnosis. For the vast majority of authors, two articles of this text prohibited this practice: first, paragraph 2, indent 1, which punishes anyone who uses a human embryo for any purpose other than ensuring its survival and, secondly, paragraph 8, indent 1, whereby the removal of totipotent cells for solely testing purpose seems to be implicitly prohibited (36). Subsequently, following the lead of the Church, certain prominent medical ethicists categorically rejected any legalisation of PID as undermining human dignity (37), while others called for a limited authorisation of this practice. (38)


			It was probably thanks to the judges of the Federal Court of Justice that such an authorisation was finally granted. In a judgment of July 6th 2010 (39), the Court ruled, on grounds which are of a complexity in which the German higher judiciary tends to indulge (40), that PID should be considered as legal in cases with prior knowledge of serious genetic risks among certain couples wanting to have children. By a law of November 21th, 2011 (41), the legislator endorsed this point of view allowing for limited access to PID in cases where there was a history of serious genetic disease. This access must be validated by an ethics committee after the mother has given her written consent. However it seems that the creation of “designer babies”, brought into the world to save a sick child, is still prohibited. (42) Be that as it may, it is clear the extent to which the PID authorisation empowers women who, previously, had to go through implantation procedures etc. before being able to abort the baby, in the event that amniocentesis, authorised whereas PID was not, made it possible to detect the feared malformation. The cost of this diagnosis, when it is prescribed by a doctor, is covered by medical insurance.


			It is fairly clear that as with this change concerning PID, which was strongly supported by women, most of the rules applying to PID afford women greater control over their body while avoiding the much feared risk of commodification. However, women are still confronted with some exploitation of their body since, for most ART, even if the problem lies with the male partner, it is still the woman who suffers the most from the various constraints and risk of this notorious and frequently criticised “commando course” (43).


			The situation is more or less the same regarding the more frequent and older biomedical practices likely to be performed on women outside any medically assisted procreation.


			
B. – Practices not specific to ART


			Despite being more traditional, these practices are not necessarily limited to natural reproduction; they are also used in most cases of medically assisted reproduction.


			First, various prenatal diagnosis practices, which are used to detect numerous chromosomal anomalies of the foetus are very frequently performed in Germany on women over thirty years old and are used to justify an abortion on medical grounds. Even when performed on younger women, the cost of this diagnosis is reimbursed if it is prescribed by a doctor. It is important to mention that the law of August 21 1995 (44), by which – after much controversy and several rulings of the Federal Constitutional Court (45) – the German legislator regulated voluntary termination of pregnancy, is surprisingly silent on “embryopathic” indications (embryopathische Indikationen) which were previously provided for allowing legal abortion when there was a serious, irreversible threat to the child’s health. However, this silence does not at all mean the end of the legality of therapeutic abortions, now included in the so-called “medical” indications which justify abortion where there is a threat to the life or physical or mental health of the future mother. (46) If the legislator omitted, in 1995, to provide explicitly for therapeutic abortions, which are still reimbursed, it was only out of respect for the principles of the Fundamental Law, in order not to appear to stigmatize disabled people. 


			More generally, like a large part of the developed world, Germany is undergoing an intense medicalization of pregnancy. Regular consultations and a large number of increasingly sophisticated tests are compulsory and are reimbursed by medical insurance funds (47). If some of them are definitely useful for safety purposes, such as the second quarter blood sampling which may lead to amniocentesis, others, perhaps less necessary, sometimes seem to result in a kind of paternalistic approach, imposing women with often stressful waiting time between ultrasounds, statistics and blood tests. In addition, the inadequacy, even lack of psychology on the part of doctors, generally incapable of reassuring pregnant women, has frequently been criticised in Germany. It is noteworthy that, in order to avoid any prenatal selection by sex, more precisely to protect female foetuses – the future woman – a rule prohibits doctors from informing future mothers of their baby’s sex before the end of the legal abortion time limit. 


			Moreover, pregnancies at older age are frequent in Germany (48) because of inadequate childcare facilities. In Germany, which has the lowest birth rate in Europe (49), women often decide to have children late in life. In such case biomedicine which facilitates such pregnancies despite its well-known risks (50) contributes to a certain alienation of women who, in the end, because the possibility exists, feel forced to give in belatedly to the social disapproval attached to childless women.


			If the over-medicalization of pregnancy has often been criticised in Germany and if women’s bodies are sometimes unduly ruled by medical techniques, there has been at the same time a trend towards a return to natural childbirth. Women are increasingly giving birth in “birth centres”. For the record, after the United States, Germany was the first country to open birth centres in 1987. To a large extent in response to the increasing medicalization of pregnancy and childbirth, and often at the request of women themselves who want to experience fully childbirth, these facilities, which are less medicalized than clinics or hospitals, tend to make childbirth as natural as possible. These birth centres, which are currently very fashionable, are located close to more medicalized centres and admit only women with normal, low-risk pregnancies. According to a recent American comparative study (51), it would appear that the death rate of these birth centres is not higher than that of hospitals. Nevertheless, even if some women appreciate “not being robbed of their childbirth experience” to use the popular expression, and can give birth in water, this return to the past does not appeal to all women. In Germany, as in other countries, many pregnant women reject the traditional labour pains and want epidural anaesthesia which even in academic hospitals is very often refused. Instead of this anaesthetic, as a means of pain-relief, doctors prefer to give women in labour raspberry leaf tea! On a slightly more serious note, let’s mention that women, disempowered in this case by the medical profession, are caught up in issues beyond them. Anaesthetics are expensive and not giving an epidural anaesthetic often avoids having to wake up the medical expert at night (52)! 


			The use of caesarean sections clearly reflects the paradoxical situation which exists in Germany: on the one hand, a return to the traditional childbirth methods of our grandmothers, when the pregnancy is considered risk-free, and, on the other hand, an over-medicalization of pregnancy and childbirth as soon as a potential danger is detected (53). Germany has one of the highest percentages of caesarean rates in Europe, estimated at around 30 % at the current time (54). Undoubtedly, caesarean sections are sometimes performed for reasons of convenience, but in these cases, they are generally carried out reluctantly (55). Moreover, in these cases the cost is only reimbursed by medical insurance funds if the pregnant woman’s doctor can find some kind of justification for such unnecessary procedure. 


			In the same way as childbirth, the promotion of breastfeeding reflects this undoubtedly excessive rehabilitation of nature in Germany a country also well-known for its passion for ecology. Breastfeeding on demand and for as long as possible is considered mainstream. Woe upon mothers who want to forego this unique pleasure! The medical profession is to a large extent responsible for this obsession with breastfeeding. Today, undoubtedly more so than in neighbouring countries (56), the doctor-patient relationship in Germany remains paternalistic especially when the patient is a woman and the doctor is a man! Even if in this case the alienation of women is not, directly, the result of biomedicine it exists and must be denounced.


			Still in the area of procreation, a new practice, which is particularly developed in Germany needs to be discussed: umbilical cord blood and placenta blood donations. In the past, this blood, which is rich in stem cells, was considered as operating room waste. However, it now seems to be particularly beneficial for regenerative medicinal purposes. For several years, it has been collected in many countries and, after analysis, can be kept to use its stem cells (57). However, this practice has always been controversial, opposing, on the one hand, scientists who want to authorise anonymous donations intended for allogeneic transplants and, on the other hand, those who recommend the creation of autologous banks for personal use (58). However, Germany is one of the countries that authorise the conservation of cells for both personal use and use by others (59). In 2008 there were four banks which received only, exception noted, umbilical cord blood intended for allogeneic transplants, and seven private banks which stored only blood intended for personal use. When there is a donation, the mother’s consent is required, and this donation is anonymous and free of charge (60). Once again it is to be noted that there is no commodification of the female body. Yet if the blood is stored for autologous use – possibly to treat the child himself or herself – this raises the question of whether or not there is a risk of influencing to some extent the freedom of choice of the mother who, if she refuses a private offer made to her (61), and which is sometimes very expensive (62), may feel guilty when her attention has been drawn to the diseases which might affect her child, and which could in the future be treated by this process.


			Finally, among biomedical practices related to procreation, we should not forget research on pregnant women, rare although legal, as well as research after childbirth, during the breastfeeding period. Having understood the need to have therapies adapted to the specific needs of these women, the medical profession (63) is trying to find volunteers to assess the effectiveness of certain treatments and the risks of a given drug during pregnancy. Such tests have been partly regulated by the legislator since the 1976 law on medical research (64) and, although biomedical experiments give rise to a conflict of principle between the freedom of Research, guaranteed by the Fundamental Law and the constitutional guarantee of human dignity and its integrity, no experimentation in modern Germany has ever been justified without the consent of the person involved. We will simply note here the distinction the law on drug trials makes between, on the one hand, therapy trials with a drug likely to produce some benefit for the person participating in the trials and, on the other hand, scientific experimentation. The latter, which is subject to stricter conditions than therapy trials, is carried out in the collective interest. The experimentation must be documented and very detailed precautionary rules are laid down (65), in particular with regard to embryos, which must not be exposed to any risk and on which all research is prohibited. Obviously, the law on drugs concerns only drug trials but it also provides general guidelines for the texts which supplement it, in particular the medicinal products law of 1994 (66) and the regulation on radiation protection. (67)


			Irrespective of the proposed research, a pregnant women, like any other participant in trials, must give her specific, express, free, informed consent, and has a right of self-determination over her body; she is not subject in such cases to any exploitation.


			It is fairly clear, given the various practices reviewed, that negative ramifications often associated with modern techniques relative to reproduction, such as the manipulation, alienation and exploitation of the female body, are not really on the agenda in Germany. Even if this assertion needs to be slightly tempered regarding manipulation in particular in the ART field (68): ARTmust undoubtedly be seen, on balance, as having empowered women.


			Will the same apply as regards other biomedical practices, some of which are new and rapidly expanding and whose impact on the female body cannot as yet be fully evaluated? 


			
II. – Biomedical practices foreign to the procreation procedure


			In this section, we will examine two kinds of practices: those which give women the right not to procreate and others, totally unrelated to reproduction, which increase in number every day and, in some cases, are surprising. 


			
A. – New methods enabling women to refuse to procreate


			Faced with these methods which nowadays enable women to exercise control over their reproduction, the ambivalence already noted (69) re-emerges and raises an important question: although these methods undoubtedly give women a previously unknown freedom and control over their body, do they not at the same time lead too frequently to women being exploited?


			The contraceptive pill, which was developed in the 1950s, has been on sale in Germany since 1956. This pill, which enables sexuality and fertility to be separated, has become a key element in the emancipation of women, who can choose when they want to have children (70). Although condoms and other older methods often made this separation possible, it was only with the advent of the pill and IUDs that women really became emancipated and took control over their fertility. It should be noted that minors also have this control over their body, given that, since 1984, all contraceptives can be prescribed without parental consent, irrespective of the girl age’s, if a doctor considers that she has the necessary decision-making capacity. (71) Curiously, medical insurance funds only reimburse the cost of contraceptive pills for woman aged at least 21. (72) 


			Unlike the pill, the sterilisation of minors for contraceptive purposes is still prohibited (73), although sterilisation is authorised for adult women, without any conditions regarding their age or the number of children. (74) Women must, of course, consent freely to this procedure, based on tubal ligation, after having been fully informed about its irreversibility and possible consequences. Free to act as she sees fit, a woman who wants to be sterilised no longer needs to provide proof of her husband’s consent. However she must bear the cost of the operation when it is not medically required. (75)


			If the possibility of free contraception, including sterilisation, has become the symbol of their freedom, women nevertheless feel exploited insofar as, more often than not, they are responsible for contraception in the couple... and because they have to pay for it! (76)Furthermore, the effects of uninterrupted contraception are known. (77) After all, to quote the remark of a German feminist at an International Women’s Day, it was a man who invented the pill! 


			Moreover, even if the number of cases of female sterilisation is still low, probably due to the power of doctors who are often opposed to this practice, and the fact that the cost is not reimbursed, there are even fewer vasectomies, a simpler and quicker male sterilisation method. (78) In this regard it is worthwhile relating a little-known fact regarding female sterilisation in Germany, to counterbalance the emphasis which is too often placed on the advancement of women and their new-found equality with men following the advent of contraception. Shortly after reunification, some women in the former East Germany resorted to contraceptive sterilisation and spread the word of their status to improve their chances of finding a job!


			Finally, the removal of the uterus, sometimes considered a few decades earlier as a contraceptive technique, is very rarely practised nowadays. (79)


			Unlike contraception, whose effects are sometimes ambivalent with regard to women, the voluntary termination of pregnancy, a pivotal point in the history of women, is synonymous in Germany, as in all other countries where it has been decriminalised, with emancipation and freedom. For more than thirty years (80), few topics have sparked as much debate in Germany, and with the same consistency, as the subject of the protection of prenatal life and, faced with the embryo, of the freedom of women. While the situation seemed to have been settled in Western Germany with a law in 1976 which authorised voluntary termination of pregnancy solely on valid grounds (81), notably in cases where the pregnant woman was experiencing extreme distress, a new law was required at the time of reunification in 1989, to ensure a consistent legal framework for a unified Germany. After many twists and turns that it would take too long to recount here (82), a law was adopted on August 21 1995 (83) on prenatal assistance and family support. Because of the legislator’s opposition to the general principle of the decriminalisation of voluntary termination of pregnancy during the first twelve weeks (84), the law provides that abortions performed during this period should only escape punishment when they are carried out after a consultation intended above all to protect the life of the unborn child. (85) There is a compulsory 3-day “cooling-off period” between the consultation and the medical act. (86) Even if it is not punishable, such an act remains, in this case, illegal. As regards the consultation, very specifically detailed by the legislator, its aim is to raise the woman’s awareness of the embryo’s right to life and the exceptional nature, in German law, of the voluntary termination of pregnancy. (87) The role of the team of the institutions accredited to carry out these consultations is, in addition, to give the woman involved a certain amount of medical, social and legal information, to enable her to decide whether to continue her pregnancy. Irrespective of the importance of the information, whose effectiveness is hotly disputed, and despite the fact that impunity for the abortion is subject to very precise conditions, there is one inescapable consequence, namely the ultimate decision on whether or not to keep the child always belongs solely to the woman, who can choose to remain anonymous. Many people question whether this regulation applied since 1995 with regard to the voluntary termination of pregnancy is not in the end more or less the same as the famous solution of “time limits”, which unconditionally decriminalised abortions carried out before the end of the twelfth week, a solution which has always been condemned by constitutional judges.


			The fundamental contradiction noted on many occasions in judgments of the Federal Constitutional Court persists, namely the right to life of conceived children even when this goes against the mother’s wishes, and the possibility for the latter, when she is subject to the requisite consultation procedure, to terminate her pregnancy within the first twelve weeks without incurring a criminal penalty. This has been criticised in Germany and described as the desecration of the embryo in the mother’s womb. (88)The cost of the procedure is only partially reimbursed by medical insurance funds (89), because such a termination of pregnancy, although not punishable, is still considered as an illegal act. 


			Voluntary termination of pregnancy, like contraception, is now available to minors without the need for parental consent. (90) It is for the doctor to decide, on the basis of whether or not the teenager seems capable of understanding the significance of her actions, whether to carry out the abortion. It is interesting to note that in the event of disagreement between the parents and an adolescent about a possible voluntary termination of pregnancy, the adolescent’s wishes prevail, if she is considered sufficiently mature. (91) However, it is to be noted that at the current time, alongside a fall in the total number of voluntary terminations of pregnancy (92), there has been a steady decrease in the number of procedures performed on adolescents aged under 18. This is undoubtedly the result of the increased use of contraception. (93) 


			Even if the expression “a woman’s right to have control over her own body” is inappropriate in that this would legitimise suicide and euthanasia (94), it is clear that a woman’s right to control her own fertility, and subsequently, the right not to procreate, is reinforced in Germany by the regulation of the voluntary termination of pregnancy, equally with regard to minors. 


			Alongside this decriminalised but still illegal voluntary termination of pregnancy, two categories of just cause exist. (95) First, “criminological” reasons (die kriminologische Indikationen), justifying the voluntary termination of pregnancy during the first twelve weeks, in the case of a pregnancy resulting from rape. (96) Under these circumstances the abortion is considered as legal and the cost of the voluntary termination of pregnancy is fully reimbursed by medical insurance funds. Secondly, “medical” reasons can justify a termination when there is a danger to the life or health of the pregnant woman. The latter is therefore no longer treated as a simple receptacle of male sperm! In this regard, it should be borne in mind that, despite the absence of embryopathic indications in the 1995 law, therapeutic abortions, also reimbursed, remain legal. (97) Since a law enacted in 2009 (98), women likely to undergo such an abortion, which can be very late in the pregnancy, seem to be particularly well protected. (99)


			Therefore, as regulated in Germany, the voluntary termination of pregnancy is an undeniable factor of empowerment of women. However, it is regrettable that doctors in particular fail to take into account the mental suffering experienced by a woman following this procedure. Moreover, this suffering often gives rise to somatic illnesses. Similarly the physical pain of a drug-induced abortion – authorised in Germany only since 1999 (100), but very widely practised today – is disregarded and the famous “post-abortion syndrome” and rarely taken into consideration. 


			These perverse effects, which are sometimes difficult to bear for women are often the price to be paid for a voluntary termination of pregnancy and contraception, also exist with other biomedical practices which have nothing to do with procreating or not.


			
B. – Concerning various other biomedical practices unrelated to reproduction


			First of all, it is important to note the seriousness with which preventive gynaecological consultations are carried out on all women in good health. All women, irrespective of their age, are encouraged to have regular gynaecological check-ups, for preventive and screening purposes. The costs are reimbursed by medical insurance funds (101).


			Moreover, relatively recent genetic predisposition tests, which were considered as a veritable panacea when they first appeared, are in reality a double-edged sword for women. These tests, which are used, inter alia, to detect genetic mutations predisposing to breast or ovarian cancer, give “high-risk” patients the option to take very early action, by way of a medical procedure, in order to avoid a probable (but not certain) cancer. Since 1998, in the absence of any relevant legal provision, directives issued by the Federal Medical Council, which are compulsory for practitioners (102), have underscored the obligations for family doctors first of all, then for geneticists, to give patients full information on the proposed tests, which may only be carried out with the patient’s written consent. The benefits and risks of these tests have also been clarified. It is known, for example, that none of the tests applicable to women are one hundred per cent reliable. There are reals risks of abuse in this area, and Germany is not yet in a position to deal with these risks. Although predisposition tests can only be used legally if they are prescribed by a doctor, they can be purchased online, and this practice, although prohibited in Germany since 2010 (103), circumvents the rules in force. It is important, however, to qualify this statement. As certain predisposition tests are very expensive – around 5,000 euros for a test capable of providing information on the genetic component of a multifactoral disorder which considerably increases the risk of breast cancer before the age of 50 – few women will opt to pay such an amount for a test which is only reimbursed by medical insurance funds in certain clearly defined circumstances. (104) Although more affordable tests are available, there are question marks over their scientific quality, and the medical profession has emphasised the risk for patients who are incapable of correctly understanding the information communicated to them.


			In response, the legislator enacted a law on 31 July 2009, the law on genetic diagnosis (105), laying down more precise legal rules governing genetic tests, which should only be carried out when there is a high risk of a genetic-based cancer. Although the essential aim of this law is to prevent any abuse or discrimination based on genetic data (106), the need for the participation of a geneticist to carry out and comment on such tests is established. (107) Moreover, a recurring question regarding the results has not been clearly resolved: as genetic diseases frequently occur within the same family, the sharing of information on a predisposition discovered in one family member is generally useful to the others. The importance of this must be explained by the geneticist to the patient. (108) The principle established by the law on genetic diagnosis seems unequivocal (109), in that it is necessary to obtain the patient’s express, written consent in order to disclose such information to other interested parties. However, it seems that despite this provision some geneticists sometimes disclose this information without consent. The protection of a seriously high-risk family member thus prevails over their duty of professional secrecy. (110)


			There can be no doubt that genetic predisposition tests, whether they concern breast or ovarian cancer, can be very beneficial for women, whose clinical monitoring will be increased. However, genetic testing also entails considerable anxiety for women, especially when awaiting the test results. Even when the test has been carried out legally, based on a medical prescription, patients who often consider positive information as an absolute predisposition may decide to have their breasts or ovaries removed as a preventive measure. The doctor is the sole judge, and some observers regret the absence of any form of collegial decision. Procedures of this type, carried out hastily and too often unjustified, considered as professional misconduct, are not hypothetical assumptions! (111) Even in the absence of such an over-hasty decision, the alienation of women faced with these tests must be denounced. The results of these tests, especially when they have often been carried out unnecessarily via the Internet (112), will impact on the life choices of the woman concerned, who will sometimes refuse to have children in order to avoid the risk of transmitting to them any genetic mutation which she carries.


			As with genetic predisposition tests, cosmetic surgery also has ambivalent effects for women in Germany. While reconstructive surgery always appears beneficial, the situation as regards purely cosmetic surgery is different. Although cosmetic surgery is clearly less popular in Germany than in the United States, Brazil or France, despite doubts and less pressure from society than in the aforementioned countries, it is becoming increasingly prevalent and even commonplace. (113) If this new type of medicine (114) may liberate a woman who is disfigured because of her nose or is mocked for having large breasts, if it is sometimes considered as a symbol of emancipation, it reflects above all the manipulation of the female body which is commoditised (115). In such cases, a woman, who may often still be relatively young, becomes a hostage to a world in which physical appearance is often synonymous with success. 


			Although some legal uncertainty still exists about cosmetic medicine in Germany (116), some progress has recently been made. Under certain provisions applicable to “Heilpraktiker” (healthcare practitioners who are not doctors (117)), cosmetic medicine for patients in good health is now governed by standards to protect individuals and consequently women, who are often far more likely than men to be interested in this form of medicine. For example, since 2006, following the law on advertising relating specifically to “Heilpraktiker (118), “before-after” type cosmetic surgery photos have been prohibited (119). This measure, which has curbed advertising propaganda to some extent, has demonstrated just how protective it is of potential patients, who will be less likely to enter a plastic surgeon’s office and see photos which may sway them in their decision. Although there is very little cosmetic surgery case-law in Germany and a regrettable lack of directives from the Federal Medical Council, some recommendations (Leitlinien) issued in the various Länder have reinforced the obligation to provide information in this area (120), so that would-be patients must be given a very precise warning of the risks involved in the proposed procedure or treatment. Moreover, a difference, which sometimes has very important consequences, is made between medically indicated procedures (die indizierte Eingriffe) and those which are not (121), for which the information duty of the practitioner is even more rigorously applied. While “indicated” procedures are reimbursed, or at least part of the cost, by medical insurance funds, the full cost of other procedures has to be borne by the patient. 


			It is worth pointing out that in order to protect young girls tempted by various types of cosmetic procedures, some authors, as well as the Christian-Democrat party, have advocated introducing an age limit (between 18 and 25) below which all surgical procedures should be prohibited (122). However, unlike the regulations adopted for organ donations, inter alia (123), no similar limit has yet been imposed (124). In any event, and despite the few additional obligations imposed on practitioners in the field of cosmetic medicine, the latter, which is often wrongly considered as magical, too often encourages women, under social pressure, to consider their body as a commodity which needs to be constantly reshaped.


			Reshaping the body – the term “transformation” would in this case undoubtedly be more appropriate – also applies in the case of transsexualism. German law was one of the first to address this issue, which obviously is marginal, and deal with it in a fairly satisfactory manner; even if in the majority of cases this involves transsexual men/women who intend to “take the plunge” of gender reassignment, women are also involved. In this area, potential abuses have been avoided and it is possible to speak only of the liberation of the women concerned, thanks to the positive side of biomedicine. Transsexualism, a gender identity disorder, in which the person suffering from the disorder feels that he or she belongs to the opposite sex (125), was recognised very early in Germany. Following a judgement of the Federal Constitutional Court (126), which ruled that by refusing a transsexual the legal right to change sex, German law violated the individual’s constitutional right to dignity and the development of his or her personality, the legislator enacted a law in 1980 (127), which allows a change in the designation of the sex of the individual concerned when he or she, among other conditions, has undergone various forms of treatment and increasingly sophisticated surgery (128) giving him or her an appearance resembling that of the opposite sex. (129) In this case, therefore, biomedicine, through the possibility of physical “transformation” that it provides, enables transsexual men and women alike to be freed from their obsessive need to change gender. Insofar as, after this change, a woman’s rights are logically established according to her new sex – with the possibility in particular for her to marry a person of the opposite sex in the civil registry – biomedicine is extraordinarily emancipating for transsexual women, by enabling them finally to live according to what they consider to be their rightful gender. 


			Only one provision, since the law of 1980, has attracted criticism, namely the provision that required transsexual men and women alike, among other conditions (130), to be definitively unable to procreate, to be able to change sex legally. (131) In other words, this provision infringed, in the case of women, their freedom to procreate. However, in its judgement of 11 January 2011 (132), the Federal Constitutional Court ruled that this obligation of definitive sterilisation was unconstitutional on the grounds that it violated human dignity and the right to physical integrity. The disputed provision was therefore repealed, as well as the provision which required certain precise surgical procedures changing sexual characteristics. This amendment, which entered into force immediately, is particularly interesting: it marks the limits assigned in Germany to biomedicine in the name of human rights and represents for transsexual women, although it is not specific to them, a new liberation.


			One last practice, which fortunately is rarely practised in Germany, must however be mentioned: female genital mutilation. Although obviously banned, this practice is punishable as “assault and battery” (133); and may also be prosecuted as “assault and battery leading to permanent disability” (134). This form of mutilation, which is carried out among certain African immigrants (135), can lead to criminal prosecution, even if the patient herself requested the procedure.


			Doctors having carried out any form of genital mutilation (136) receive not only a criminal conviction but are also charged with professional misconduct (137) for having violated women’s human rights, in particular the right to development, and the right to physical and psychological integrity. The German Federal Medical Association, which is committed to stamping out practices of this type, adopted at its meeting of 25 November 2005 “Recommendations on the treatment of patients having undergone genital mutilation (138)”. Emphasising the physical and psychological consequences of such mutilation the association issued a number of recommendations to gynaecologists and obstetricians who treat the patients concerned when an intervention is necessary, particularly in relation to or following childbirth. Emphasis is placed on the information which must be provided to women and the need to obtain their informed consent to any proposed treatment. 


			Conclusion


			Readers will have noted the undeniable role of modern medicine and the far-reaching changes it is bringing about in Germany largely contributing to women’s empowerment. The practices in question, the list of which is far from exhaustive, as regards those relative to procreation, as well as those of any other type, are generally synonymous for women of a new control over their bodies, emancipation and empowerment. More than in other so-called advanced societies, these practices are also, for the most part, particularly respectful of the right to dignity, a constitutional principle and subjective right which every women is entitled to. The justification and risks of the most recent biomedical techniques have always been widely debated in Germany, in particular as regards the possibilities that they create for the medical profession, as well as from the point of view of their compatibility with the individual’s rights. In the same way as it has done when addressing the issue of biomedical practices, German law has always attempted to give priority to the child’s interests, without however forgetting women’s interests. The ethical debate in Germany on this significant social issue (139), together with the ever present religious influence and the reference to Kantian philosophy, have successfully curbed new biomedical practices likely to lead not only to the commodification of the female body, but also, more widely, to the alienation of women. 


			Undoubtedly, some of the many available methods in ART can be viewed as slightly disempowering future mothers. Furthermore, the physical and psychological risks faced by women must not be under-estimated (140). The same frequently holds true for the over-medicalization of pregnancy. (141) Therefore, under the pressure of excessive reliance on medical techniques, this new feeling of female empowerment must be kept in perspective. Social pressures, often masculine, are never very far beneath the surface; because medical advances make it possible, at least in part, the duty of youth, beauty and slenderness are often imposed on women in certain environments where the tyranny of appearance is particularly strong. Nevertheless, there are few areas in which biomedical methods result in the real exploitation of women. 


			However, one anachronistic form of exploitation, due more to mentalities rather than these new methods, still exists in Germany: that of women, when they become a mother. Even if the fertility rate of German women is the lowest in Europe (142), the old adage “Kinder-Küche-Kirche” (children-kitchen-church) paradoxically still weighs on minds, at least to some extent. As soon as they plan to become mothers or actually when they become mothers, German women, as a result of pressure from the “naturalistic offensive” (143), stay at home or work part-time, and the breast-pump becomes the prime attraction of their new life!


			This new dependency is surprising given how much feminism and the role of women in society have, since the 1970’s, been major topics of discussion in Germany. Moreover, it is increasingly frequently criticised. Many people are now calling for the emancipation of mothers, which is logical in a country which has managed so successfully the risks inherent to biomedicine, namely the alienation of women.


			

				


				

					 (1)  It is to be noted that the Fundamental Law has served as the Constitution of the German Federal Republic since 23 May 1949.


				


				

					 (2)  It should be noted incidentally that it is because of this principle that Germany has still not signed the 1997 European Convention on Bioethics and Human Rights, which it considers to be too permissive on many points.


				


				

					 (3)  To use the charming expression of Professor Jean Hauser.


				


				

					 (4)  It should be borne in mind that heterologous insemination is practised with a third-party donor, unlike homologous insemination, in which the sperm of the husband or partner is used.


				


				

					 (5)  The first in-vitro fertilisation was successfully carried out in Germany in 1981. In 2003, approximately 20,000 children were conceived via medically assisted procreation techniques, i.e. 2 % of all births.


				


				

					 (6)  For example, simply the daily injections of hormones over long periods and numerous potential side-effects, such as the appearance of ovarian cysts, which can occur following ovarian stimulation.


				


				

					 (7)  Gesetz zum Schutz von Embryonen, BGBl. 1990, I, 2746 et seq. (See the French translation in Éthique, La vie en question, n° 1, Paris, 1991, pp. 101 et seq.).


				


				

					 (8)  On the implementation of the various MAP techniques in FRG before the aforementioned law on the protection of embryos, see in French, E. Bernat, “La procréation assistée et la recherche sur l’embryon in vitro – Quelques remarques sur l’état de la discussion en Autriche et en Allemagne”, in Procréation artificielle – où en sont l’éthique et le droit ?, Médecine et Société, n° 143, under the direction of Ch. Byk, Lacassagne, Masson, 1989, pp. 145 et seq.


				


				

					 (9)  D. Coester-Waltjen, “Rechtliche Probleme der für andere übernommenen Mutterschaft”, NJW, 1982, 2528 et seq. The cost of such operations could exceed 20,000 DM at the time (see OLG Hamm, 2 December 1985, JZ 1986, 441 et seq.).


				


				

					 (10)  Aforementioned note 8. On this law see, inter alia, Keller/Günther/Kaiser, Kommentar zum Embryonenschutzgesetz, Kohlhammer, 1992.


				


				

					 (11)  § 1, indent 1, n° 7 Embryonenschutzgesetz. In prohibiting surrogacy, the legislator targeted both women who carry their genetic child and those who carry a foreign embryo. The criterion of surrogacy is the agreement concluded by the surrogate mother before the birth of the child to deliver the child to a third party or a third-party couple. 


				


				

					 (12)  Adoptionsvermittlungsgesetz, 27 November 1989, BGBl. 1989, I, 2014 et seq.


				


				

					 (13)  § 1, indents 1 and 3, n° 2 Embryonenschutzgesetz. The law provides for a prison term of up to three years for offending practitioners.


				


				

					 (14)  § 1, indent 1, n° 2, Embryonenschutzgesetz.


				


				

					 (15)  The law is silent on the legitimacy and legality of sperm donations. But the absence of any criminal convictions for this practice has led German doctrine and case-law to recognise its permissibility, albeit somewhat “grudgingly”, as this permissibility is often described in Germany (K-H. Kirchmeier, “Zivilrechtliche Fragen der homologen und heterologen Insemination de lege lata et ferenda”, FamRZ, 1998, 1282 et seq.


				


				

					 (16)  Incidentally, there do not seem to have been any cases in Germany of “granny mothers” aged over sixty – which would be illegal – which has become a speciality of Dr Antinori in Italy.


				


				

					 (17)  At that time German gynaecologists frequently used medical students who, for a few dozen DM, sold their sperm (D. Coester-Waltjen, in Verhandlungen des 56. Deutschen Juristentages, C.H. Beck‘sche Verlagsbuchhandlung, Munich, 1986, T. I. B 13). Today, in accordance with the directives of the Federal Medical Council (Richtlinien zur Durchführung der assistierten Reproduktion, 17 February 2006, Deutsches Ärzteblatt, book n° 20 A, 1392 et seq.), sperm donors cannot receive payment.


				


				

					 (18)  Deutsch/Spickhoff, Medizinrecht, Springer, 2008, 487 et seq. As regards sperm donation, unlike egg donation, there is room for doubt and opinions are divided.


				


				

					 (19)  IVF is performed with the couple’s gametes, unlike heterologous IVF, which is performed with a third-party donor.


				


				

					 (20)  The German medical insurance system is divided between public medical insurance and private medical insurance. Private medical insurance, which is expensive and reserved for those whose income exceeds a certain threshold, generally covers the cost of certain medical care not reimbursed by public medical insurance funds.


				


				

					 (21)  A couple having benefited from donor-based procreation may, under certain conditions, it is true, deduct the costs – borne fully by them – from their taxes! 


				


				

					 (22)  This hotly debated condition was confirmed by the Federal Constitutional Court in a judgment pronounced on 28 February 2007 (NJW 2007, 1343 et seq.).


				


				

					 (23)  See. § 27a SGB V.


				


				

					 (24)  In 2003, 16,961 children were born using these practices, versus 5,260 in 2005.


				


				

					 (25)  Case of S.H. versus Austria, application n° 57813/00.


				


				

					 (26)  J. Cornides, “Das Verbot der Eizellspende als Diskriminierung”, ZfL 2010, 106 et seq.; see also F. Wollenschläger, “Das Verbot der heterologen In vitro Fertilisation und der Eizellspende”, MedR 2011, 26 et seq.


				


				

					 (27)  On this ruling, NJW 2012, 207 et seq.


				


				

					 (28)  Aforementioned.


				


				

					 (29)  § 1, indent 1, n° 5, Embryonenschutzgesetz.


				


				

					 (30)  Many doctors have criticised this very strict regulation of treatment which prohibits any individual adaptation of the treatment according to the woman’s age (K. Bühler, in Bioéthique: les enjeux du progrès scientifique, colloquium Nancy, 7 March 1998, under the direction of F. Furkel, Bruylant, Brussels, 2000, p. 76). On surplus embryos, even if their existence remains exceptional, see Keller/Günther/Kaiser, Kommentar zum Embryonenschutzgesetz, op. cit., p. 95. 


				


				

					 (31)  § 1, indent 1, n° 3 and 4, Embryonenschutzgesetz.


				


				

					 (32)  Keller/Günther/Kaiser, Kommentar zum Embryonenschutzgesetz, op. cit., p. 95.


				


				

					 (33)  § 4, indent 1, n° 3, Embryonenschutzgesetz.


				


				

					 (34)  § 1, indent 1, n° 2, Embryonenschutsgesetz.


				


				

					 (35)  Aforementioned Embryonenschutzgesetz.


				


				

					 (36)  Paragraph 8, indent 1, defines an embryo as “a fertilised human ovum capable of developing after the fusion of the pronuclei”, and considers as such any totipotent cell removed from the embryo. Because PID involves this removal of totipotent cells, it seems clearly to be prohibited by the law. See in French regarding this traditional interpretation, R. Andorno, “Le diagnostic préimplantatoire dans les législations des pays européens: sommes-nous sur une pente glissante ?”, Bioethica Forum, 2008, Vol. 1, n° 2. See, however, M. Frommel and K. Bühler, “Auslegungsspielräume des Embryonenschutzgesetzes”, Reproduktionsmedizin und Endokrinologie 2010, 6 (1): 16-29.


				


				

					 (37)  Generally speaking, it seems that, under the influence of past events, Germans – including Chancellor Angela Merkel – still find it hard to differentiate between totalitarian eugenics and humanistic eugenics.


				


				

					 (38)  See in particular the positions adopted by the National Ethics Council “Genetische Diagnostik vor und während der Schwangerschaft”, 23 January 2003, which can be consulted online at: [http://www.ethikrat.org/de], quoted par R. Andorno, aforementioned article, note 34.


				


				

					 (39)  BGH, 6 July 2010, ZfL 2010, 87 et seq. See also, previously, LG Berlin, 14 May 2009, ZfL, 2009, 93 et seq.


				


				

					 (40)  For the details of this argument, see in particular U. Scheffer, “Zur Zukunft der Präimplantationsdiagnostik in Deutschland”, ZfL, 2011, 9 et seq.; U. Schroth, “Präimplantationsdiagnostik zur Feststellung genetischer Schäden eines extrakorpora erzeugten Embryos”, NJW, 2010, 2676 et seq.


				


				

					 (41)  Präimplantationsdiagnostikgesetz, 21 November 2011, BGBl. 2011, I, 2228 et seq. This text amended the law on the protection of embryos of 13 December 1990.


				


				

					 (42)  This has been asserted by the Federal Medical Council. It should be borne in mind that “saviour siblings” as they are sometimes called, are originally in-vitro fertilised embryos, selected when they do not have the defective gene which the parents want to combat, and when their tissues are compatible with those of the sick child.


				


				

					 (43)  See note 6; beyond the suffering imposed on women, certain scientists have drawn attention to the cancer risks for patients having undergone numerous ovarian stimulations. According to a recent study carried out in the USA on this subject, it seems that there is no risk below twelve stimulations (Professor René Frydman, France Inter, 23 February 2012).


				


				

					 (44)  Schwangeren-und Familienhilfeänderungsgesetz, BGBl. 1995, I, 1050 et seq.


				


				

					 (45)  Inter alia, BVerfG, 25 February 1975, BVerfGE 39, 1; BVerfG, 28 May 1993, BVerfGE 88, 203.


				


				

					 (46)  § 218 a, indent 2 StGB. 


				


				

					 (47)  Notably a given number of scans.


				


				

					 (48)  According to the Federal Statistical Office, since 2004, approximately 25 % of children have been born to a mother aged over 35 at the time of birth. Many women now give birth between the ages of 46 and 49.


				


				

					 (49)  The average number of children per woman in Germany in 2010 was 1.3 compared with 2 in France [http://www.ined.fr/fr/pop_chiffres/pays_developpes/indicateurs_fecondite/].


				


				

					 (50)  Among others, high blood pressure, gestational diabetes, premature birth.


				


				

					 (51)  This study was published by the New England Journal of Medicine in February 1989. To the best of our knowledge, no study of this type has been carried out in Germany.


				


				

					 (52)  It is to be noted, however, that when this anaesthetic is administered the cost is reimbursed by medical insurance funds.


				


				

					 (53)  Influenced by the United States, German obstetricians apply very rigidly the principle of precaution, in order to avoid any risk of litigation.


				


				

					 (54)  According to the Federal Statistical Office, in 2007, there were exactly 28 % of caesarean sections, a figure which appears to be steadily growing. 


				


				

					 (55)  However, in cases where a pregnant woman wants a caesarean section for reasons of convenience, if, at the same time, there is a risk, no matter how small, in a natural birth, gynaecologists always opt for the caesarean (interview with Dr. P. Dietz, gynaecologist, Sarrebruck).


				


				

					 (56)  In particular in France.


				


				

					 (57)  See in this area the directives of the Federal Medical Council of 14 May 1999 (Richtlinien zur Transplantation von Stammzellen aus Nabelschnurblut, Deutsches Ärzteblatt 1999, 96, book 19).


				


				

					 (58)  These banks are criticised for the risk of commercialism and the lack of scientific grounds justifying an autologous graft. However, there have been recent reports of a case in Germany where doctors are said to have cured a young girl suffering from leukaemia by injecting her with stem cells from her own umbilical cord.


				


				

					 (59)  In Germany, umbilical cord blood is considered as a medicine. However, the law of 24 August 1976 on medicines (Arzneimittelgesetz, BGBl. 1976, I, 2445 et seq.) is silent on the status of umbilical cord blood banks, and this has been used to justify the co-existence of public and private banks. 


				


				

					 (60)  R. Dettmeyer, Medizin und Recht, Springer, 2009, pp. 8 and 66.


				


				

					 (61)  An offer which will make her sometimes, at least at the current time, the victim of misleading advertising.


				


				

					 (62)  The fees range from 1,800 euros for conservation for 20 years (rate currently charged by the bank Vita 34 in Leipzig, probably the best-known such bank) and 3,000 euros for longer conservation.


				


				

					 (63)  Especially doctors attached to university clinics.


				


				

					 (64)  Aforementioned law of 24 August 1976 Arzneimittelgesetz – AMG. This law has been amended on several occasions, notably on 12 December 2005 (BGBl. 2005, I, 3394 et seq.). On experimentation in general, V. H. Jung, “L’expérimentation sur les êtres humains. Réflexions d’un juriste allemand”, Revue de science criminelle et de droit pénal comparé, 1991, pp. 33 et seq.


				


				

					 (65)  On experimentation on pregnant women, hotly debated at the current time, see Wild, Arzneimittelforschung an schwangeren Frauen: Dilemma, Kontroversen und ethische Diskussion, edition Campus, 2010.


				


				

					 (66)  Medizinproduktgesetz (MPG), 2 August 1994, BGBL. 1994, I, 1963 et seq. Unlike the law on medicines, this text includes some specific rules concerning pregnant women.


				


				

					 (67)  Strahlenschutzverordnung, 1st August 2001 (BGBl. 2001, I, 1714 et seq.), which governs the use of radioactive substances for research purposes. 


				


				

					 (68)  See above pp. 10 et seq.


				


				

					 (69)  See above especially p. 18 and 19.


				


				

					 (70)  In Germany, 66 % of women use a contraceptive method and almost half use an oral contraceptive.


				


				

					 (71)  According to the guidelines of the German Society of Gynaecology.


				


				

					 (72)  24a, indent 2 SGB V.


				


				

					 (73)  1631c BGB.


				


				

					 (74)  Ratzel/Luxenburger, Handbuch Medizinrecht, Deutscher Anwalt Verlag, 2011, 680. For more details on the troubled history of sterilisation in Germany, Laufs/Katzenmeier/Lipp, Arztrecht, Beck, 2009, 225 et seq.


				


				

					 (75)  § 24b SGB V: Sterilisation for contraceptive purposes is no longer reimbursed (since 1st January 2004).


				


				

					 (76)  See above pp. 10 et seq.


				


				

					 (77)  Risks of strokes, increased cholesterol levels. The “morning after pill”, also on sale in Germany, can have far more serious side effects because it contains higher doses.


				


				

					 (78)  In Germany, at the current time, 8 % of women of childbearing age have been sterilised, compared with only 2 % of men.


				


				

					 (79)  Interview with Dr. P. Dietz, gynaecologist, Sarrebruck.


				


				

					 (80)  Since the laws introducing the so-called “time limits” solution (Fristenlösung) adopted on 18 June 1974 (BGBl. 1974, I, 1297 et seq.).


				


				

					 (81)  Law of 18 May 1976 (BGBl. 1976, I, 1213 et seq.). East Germany, which was far more liberal, had since 1972 authorised the possibility of a voluntary termination of pregnancy without conditions during the first twelve weeks.


				


				

					 (82)  In particular a law of 27 July 1992, declared unconstitutional as it did not sufficiently protect the embryo. For more details on the history of the voluntary termination of pregnancy in Germany, see Deutsch/Spickhoff, Medizinrecht, op. cit, 465 et seq.


				


				

					 (83)  Schwangeren- und Familienhilfeänderungsgesetz, BGBl. 1995, I, 1050 et seq.; on this law, V. H. Tröndle, “Das Schwangeren- und Familienhilfeänderungsgesetz”, NJW, 1995, 3009 et seq.


				


				

					 (84)  Solution which was adopted by the former GDR.


				


				

					 (85)  § 218a, indent 1 StGB.


				


				

					 (86)  On the organisation and scope of this consultation, see Schwangerschaftskonfliktgesetz, 26 August 2009, BGBl. 2009, I, 2990 et seq.


				


				

					 (87)  § 219, indent 1 StGB.


				


				

					 (88)  Unlike test-tube embryos. For the record, all embryo research is prohibited in Germany (however, the importation of embryonic stem cells for research purposes has been authorised since 2002!).


				


				

					 (89)  If it is impossible for a woman to pay the balance of the costs incurred in connection with a voluntary termination of pregnancy, the additional amount is covered by the social security system.


				


				

					 (90)  Since a judgment of 1997 (AG Schlüchtern, 29 April 1997, NJW 1998, 832).


				


				

					 (91)  For more details, F. Furkel, “L’adolescent face à l’acte médical en RFA”, in Adolescent et acte médical, regards croisés, approche internationale et pluridisciplinaire, under the direction of B. Feuillet-Liger, Bruylant, coll. Droit, Bioéthique et Société, 2011, pp. 77 et seq.


				


				

					 (92)  Over the last ten years, the number of abortions has fallen consistently in Germany (117,000 in 2007 versus 135,000 in 2001).


				


				

					 (93)  According to data of the German Federal Statistical Office, the number of voluntary terminations of pregnancy among adolescents fell by 8.2 % in 2011 compared with the previous year.


				


				

					 (94)  Incidentally, the same as egg donations and surrogacy.


				


				

					 (95)  Few abortions are carried out in Germany on the basis of just causes. In 2010, 97 % of voluntary terminations of pregnancy were carried out solely at the request of pregnant women, after the legally required consultation.


				


				

					 (96)  § 218a, indent 3 StGB.


				


				

					 (97)  See above.


				


				

					 (98)  Aforementioned Schwangerschaftskonfliktgesetz, 26 August 2009. 


				


				

					 (99)  They must be informed precisely, inter alia, about the disease of the foetus and the risks of an abortion carried out after the 22nd week. See K. Weilert, “Spätabbruch der Schwangerschaft”, ZfL, 2010, 70 et seq.


				


				

					 (100)  It was under the joint influence of the Catholic Church and the Christian Democrat party that this commercialisation was delayed. In this regard, it is to be noted that many countries, in particular France, had given the green light for the sale of this pill ten years earlier.


				


				

					 (101)  These consultations are reimbursed every two years. Post-menopausal women are carefully monitored.


				


				

					 (102)  Richtlinien zur Diagnostik der genetischen Disposition für Krebserkrankungen, Deutsches Ärzteblatt 95, cahier 22, 29 May 1998. More recent directives were issued in 2003 to supplement those of 1998 (Richtlinien zur prädiktiven genetischen Diagnostik, Deutsches Ärzteblatt, book 19, 9 May 2003).


				


				

					 (103)  Gendiagnostikgesetz, (GenDG), 31 July 2009 (BGBl. 2009, I, 2529 et seq.), in force since 1st February 2010.


				


				

					 (104)  Interview with Professor Wolfgang Henn, head of the genetic laboratory of the university clinic of Hombourg/Sarre.


				


				

					 (105)  Aforementioned Gendiagnostikgesetz; on this law, see W. Eberbach, “Das neue Gendiagnostikgesetz”, MedR 2010, 155 et seq.; J. Kersten, “Die genetische Optimierung des Menschen”, JZ, 2011, 161 et seq.


				


				

					 (106)  § 1 GenDG.


				


				

					 (107)  § 7 GenDG.


				


				

					 (108)  § 10, indent 3 GenDG.


				


				

					 (109)  Pursuant to § 11, indent 3 GenDG.


				


				

					 (110)  Interview with Professor Wofgang Henn (See note 98). See also OLG Frankfurt, 5 October 1999, 8U 67/99.


				


				

					 (111)  This type of removal, which should only be practised in clearly defined cases, is far less frequent in Germany than in the United States or the Netherlands (aforementioned interview with Professor Henn).


				


				

					 (112)  See above.


				


				

					 (113)  In Germany, around 12 million cosmetic procedures are currently carried out every year. Certain practices push the exploitation of women’s bodies very far, even in Germany. If we take simply the case of intimate surgery, if it is justified in pathological cases, it represents, when the sole purpose is to improve the body aesthetically, a commodification of the female body, which it is difficult to accept!


				


				

					 (114)  On cosmetic medicine, see W. Eberbach, “Die Verbesserung des Menschen”, MedR, 2008, 325 et seq.


				


				

					 (115)  At the current time, few men in Germany undergo cosmetic surgery.


				


				

					 (116)  In this regard there is a notable lack of directives from the Federal Medical Council.


				


				

					 (117)  There are a large number of these “Heilpraktiker” in Germany; far from being gurus, they are above all specialised in natural medicine.


				


				

					 (118)  Heilmittelwerbegesetz (HWG), amended on 26 April 2006 (BGBl. 2006, I, 984 et seq.).


				


				

					 (119)  See aforementioned § 1, indent 1, n° 2 HWG; see also LG Lubeck, 15 May 2007, MedR, 2007, 737 et seq. 


				


				

					 (120)  OLG Frankfurt, 11 October 2005, MedR 2006, 294.


				


				

					 (121)  Roxin/Schroth, Handbuch des Medizinstrafrechts, Boorberg, 2010, pp. 393 et seq. A medically indicated procedure is, among others, a breast reduction where the excessive size causes unbearable back problems. On the difference between these two kinds of procedures, see M. Teichner and B. Schröder, “Medizinisch nicht indizierte ästhetische Eingriffe und das GKV-WSG; aktuelle Rechtsfragen und Folgen für die Praxis”, MedR, 2009, 586 et seq. 


				


				

					 (122)  See among others ROXIN/SCHROTH, Handbuch des Medizinstrafrechts, op. cit., p. 439.


				


				

					 (123)  F. Furkel, “L’adolescent face à l’acte médical en RFA”, in Adolescent et acte médical, regards croisés, op. cit., p. 70. 


				


				

					 (124)  Under these circumstances, the consent of the parents or legal guardians, together with that of the minor, is required. However, there is an exception to the absence of age limit: minors are prohibited from used tanning salons (See BVerfG, 21 Dec. 2011, NJW 2012, 1062 et seq.).


				


				

					 (125)  F. Pfäfflin and A. Junge, Geschlechtsumwandlung, Abhandlungen zur Transsexualität, Schattauer, 1992, pp. 76 et seq.


				


				

					 (126)  BVerfG, 11 October 1978, BVerfGE, 49, 286.


				


				

					 (127)  Law on transsexuals (Transsexuellengesetz – TSG), BGBl. 1980, I, 1654 et seq., amended on 17 July 2009 (Gesetz zur Änderung des Transsexuellengesetzes (BGBl. 2009, I, 1978 et seq.).


				


				

					 (128)  All these procedures are reimbursed by medical insurance funds.


				


				

					 (129)  On transsexualism in Germany, see F. Furkel, “La situation juridique du transsexuel en RFA”, in L’identité de la personne humaine, under the direction of J. Pousson-Petit, Bruylant, 2002, 773 et seq.


				


				

					 (130)  The individuals concerned were required in particular to have undergone surgery and hormonal treatment giving them an appearance similar to that of a person of the opposite sex (§ 8, indent 1, n° 4 TSG).


				


				

					 (131)  It was a provision set out in in § 8, indent 1, n° 3 TSG.


				


				

					 (132)  BVerfG, 11 January 2011, JZ 2011, 363 et seq.


				


				

					 (133)  Referred to in paragraph 223 of the Criminal Code (StGB).


				


				

					 (134)  § 226 StGB.


				


				

					 (135)  Although there are no reliable statistics, it is estimated that there are approximately 20,000 circumcised women living in Germany. Even today many young girls are still at risk.


				


				

					 (136)  For the record, according to the WHO classification, there are four types of genital mutilation, including circumcision and infibulation.


				


				

					 (137)  In accordance with ethical rules.


				


				

					 (138)  Germans are particularly aware of this problem. Moreover, centres have been opened in several Länder (among other, the Intact centre, in Sarre), to combat these mutilations.


				


				

					 (139)  Ethical questions often occupy centre stage in Germany, as Germans are keen to be closely involved in advances in biomedical techniques (See A. Rogers and D. Durand de Bousingen, Une bioéthique pour l’Europe, edition of the Council of Europe, 1995, pp. 200 et seq.).


				


				

					 (140)  In addition to the risk of various infections and multiple births, it is the woman’s psychological health which is sometimes at risk.


				


				

					 (141)  See above.


				


				

					 (142)  See above, note 47.


				


				

					 (143)  This is an expression used by E. Badinter, Le conflit – La femme et la mère, Flammarion, 2010, p. 45. For Mrs Badinter, it was in the name of the naturalistic philosophy “which holds the supreme power of creating a feeling of guilt” that in the 18th century mothers were convinced “to devote themselves entirely to their children, breastfeed them, care for them and bring them up” (op. cit., p. 93).


				


			


		


	

		

			
Women’s autonomy and biomedical procedures carried out on the female body Under Belgian law
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			1. Under Belgian law, any person of sound judgement – man or woman – enjoys complete freedom to make their own healthcare decisions in general and to consent to any medical procedures performed on their body. 


			The law on patients’ rights is a lex generalis and, accordingly, applies to healthcare services which are not governed by a specific law. It was drawn up in conjunction with the law of May 28th 2002 on euthanasia and the law of June 14th 2002 on palliative care. (1) Other laws were adopted earlier in order to regulate medical procedures carried out on humans as well as organ retrievals and transplantations (2) or blood sampling; (3) as well as the decriminalisation, under certain conditions, of voluntary termination of pregnancy. (4) Specific laws have also been adopted since the law on patients’ right. They concern in particular research on embryos in vitro, (5) human experimentation (6) and human body material. (7) 


			2. After a brief introduction on patient autonomy in the area of healthcare (I), this contribution will examine to what extent procedures carried out on the female body are regulated in Belgium, as regards to the refusal to reproduce (II), reproductive rights and surrogacy (III), altruistic and preventive medical acts, cosmetic surgery and reconstructive procedures and gender reassignment surgery (IV). It also provides an overview of the criminalisation of female mutilation (V) and shows the extent of women’s freedom in the light of legal restrictions and also regarding protective measures which have been introduced in cases of potentially vulnerable situations.


			
I. – Healthcare


			3. Like all patients receiving healthcare, women benefit from the rights laid down in the law of August 22nd 2002 on patients’ rights, including inter alia the right to information on their state of health and its probable course, and the right to give or refuse their free and informed consent to a procedure. (8) They also have the right of direct access to their medical records and the right to obtain a copy, within not more than fifteen days after receipt of such a request. (9) 


			Minors also enjoy autonomy when it comes to exercising their rights as healthcare patients, provided that they are considered capable of reasonably assessing their interests. (10) The legislator has not imposed any age threshold for the recognition of this autonomy or to determine capacity. 


			4. Healthcare services are procedures carried out by a professional practitioner in order to promote, determine, maintain, restore or improve the health of their patients, to modify their physical appearance, mainly for cosmetic reasons, or to provide end-of-life support. (11) 


			Professional practitioners (12) are understood to be doctors, midwives, nurses, dentists, pharmacists, physiotherapists, paramedics and anyone in a paramedical profession. They also include practitioners working in unconventional medical, pharmaceutical, physiotherapy, nursing and paramedical practices (13) such as acupuncturists, chiropractors, homeopaths and osteopaths. 


			Finally, the patient is the individual to whom healthcare is administered, whether or not at his or her request. (14) Patients may therefore be individuals who are incapable of judgement (15) or who have a non-therapeutic relationship with the practitioner, for example with the medical officer of a mutual insurer or an insurance company or a company doctor or an expert physician. 


			
II. – The refusal to reproduce


			5. In Belgium, adult women can act independently in all matters related to reproduction, including exercising their right not to reproduce. Health insurance can support their autonomy in this regard. 


			
A. – Contraception and sterilisation


			6. Women are free to decide to use any means of contraception or to undergo sterilisation, even without the knowledge of their spouse or partner, since doctors are bound by rules of professional secrecy. 


			For several years, (16) the Belgian State has supported the prevention, among young people, of unplanned pregnancies and the transmission of sexually transmitted diseases, by organising information campaigns, distributing free condoms and subsidising the cost of contraceptives for women up to the age of 20 inclusive. 


			In this context, agreements can be concluded between the Insurance Committee of the Healthcare Service of the National Sickness and Invalidity Insurance Institution (INAMI), insurers and organisations representing pharmacists with a view to financing this contribution. When contraception is purchased in a pharmacy, the additional contribution is paid directly, (17) on presentation of a medical prescription for birth control and the woman’s SIS card (18) or equivalent proof. 


			7. With regard to sterilisation, (19) there is no specific legislation regulating a woman’s decision to request such a procedure. In a decision of December 14th 2001, (20) the Court of Cassation reiterated that no legal provision requires the husband’s consent to such a sterilisation procedure performed on a woman, even when there is no therapeutic need for the procedure and it is irreversible. In its judgment, the Court emphasised that everyone has individual rights, which include the right to life and physical integrity, and that the only consent required for the lawfulness of a medical procedure violating a person’s physical integrity is that of the person undergoing the procedure. 


			
B. – Voluntary termination of pregnancy


			8. It is for the woman alone, whether she is a minor or adult, to decide whether she wishes to undergo a voluntary termination of pregnancy, provided that the proposed abortion falls within the scope of the legally authorised situations. This procedure is almost fully financed by health insurance. 


			It is not an offence, pursuant to article 350 of the Criminal Code, (21) for a pregnant woman, who is distressed as a result of her pregnancy, to request an abortion, provided that the abortion is carried out before the end of the twelfth week of pregnancy. A termination may be carried out after this period when the continuation of the pregnancy would represent a serious threat to the woman’s health or when it is certain that the child will be born with a particularly serious disease, recognised as incurable at the time of the diagnosis. In such a case, the medical record must include a second doctor’s opinion. 


			9. The abortion must be performed by a doctor in a health institution with an available information service capable of giving pregnant women detailed information; in particular information on the rights, support and benefits to which families – whether they are single-parent families or otherwise – and their children, are entitled to, as well as on the possibilities for the adoption of the unborn child. This service must provide women, at their request or that of a doctor, with assistance and advice on the resources available to them to resolve the psychological and social problems linked to their situation. 


			The doctor is responsible for informing the woman of any current and future medical risks to which she may be exposed as a result of the abortion and remind her of the various available care options for her unborn child. The doctor must check that the woman wants to go ahead with the procedure. It is the physician who has the sole responsibility for assessing the woman’s intentions and her distress, when the legal conditions are met. Furthermore, the doctor, or any other qualified person from the health institution where the procedure is performed, must provide the woman with contraceptive advice. 


			The pregnant woman must be allowed time to think over her decision. Therefore, an abortion can only be performed at least six days after the first consultation. The woman must confirm in writing, on the day of the procedure, her wish to proceed with the abortion, and this declaration must be kept in her medical record. 


			10. The procedure is carried out in a hospital or a family planning centre (abortuscentrum, in Flanders). The centres offer medical, psychological, social and legal consultations and they organise prevention activities and sexual and emotional education. Agreements exist with the INAMI for the cost to be covered directly and almost in full by the woman’s health insurance. In certain institutions, social welfare aid is available. The choice of the method (abortion pill, curettage, surgical procedure using vacuum aspiration) depends on the stage of pregnancy. 


			11. Article 350 of the Criminal Code does not require the consent of a minor’s parents or guardian to be obtained. The brochures of mutual insurers and family planning centres sometimes refer to article 12 of the law on patients’ rights, emphasizing that minors who are capable of reasonably assessing their interests can act independently in healthcare matters. The doctor is in addition bound by professional secrecy. Young girls are nevertheless advised to be accompanied by someone they trust. (22) When the procedure is necessitated by the woman’s distress or by a serious medical risk, the situation is considered as falling within the scope of the provisions of healthcare and within the meaning of the law on patients’ rights. 
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