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AVANT-PROPOS


Ce fut un immense plaisir et un grand honneur pour l’équipe du Centre de droit de la famille de Lyon que d’accueillir en juillet 2011 le congrès de l’Association internationale de droit de la famille, qui pour la première fois se tenait en France.

Il est vrai que quoique peuplée de Français ne parlant guère que le français, la ville de Lyon ne manque pas de charmes. C’est une ville ancienne (elle fut au temps de Rome la capitale des Gaules) et une ville moderne en même temps ; une ville de commerce et une ville de savoir, qui à la Renaissance fut à la fois le berceau de la banque et de l’humanisme ; une ville bourgeoise et une ville ouvrière, qui vit les premières révoltes prolétariennes du XIXe siècle (les célèbres révoltes des canuts) ; une ville de foi et une ville de plaisirs, où naquirent de grands ordres religieux mais où l’on aime le bon vin et la bonne cuisine ; une ville de courage, marquée par la Résistance pendant la seconde guerre mondiale ; une ville discrète et ouverte sur le monde. Une ville inscrite au patrimoine de l’humanité. Bref, une ville aux multiples facettes, où il fait bon vivre et se promener. Une ville de bon sens aussi, où le célèbre « Livre de la plaisante sagesse lyonnaise » se moque des autres et d’elle-même, comme le prouve cette maxime qui, bien sûr, ne s’applique pas à notre congrès : « Dans toute fête ou dans toute assemblée, il y a toujours plus de pieds que de cervelles ».

Le thème choisi pour ce XIVe congrès est assurément un thème d’actualité.

L’allongement de la durée de la vie, l’urbanisation des populations, les mutations économiques, les difficultés d’entrée sur le marché du travail, l’éclatement des modèles familiaux traditionnels, la multiplication des séparations et des recompositions familiales, le rétrécissement de la famille autour du noyau formé par les parents et leurs enfants, parfois par un parent seul et ses enfants, l’individualisation des rapports au sein de la famille, constituent autant de phénomènes qui marquent en profondeur le monde contemporain. D’anciennes solidarités personnelles et patrimoniales s’effacent, de nouvelles formes de solidarité apparaissent, partielles, redessinant les relations entre générations et posant, parfois de façon dramatique, le problème du sort des personnes les plus fragiles : les enfants, les malades, les handicapés et, surtout, les personnes âgées.

Pour les pays développés, confrontés aux incertitudes économiques et au vieillissement de la population, comme pour les pays émergents qui subissent de plein fouet les conséquences économiques, démographiques et sociales de leur développement, se posent, sous des formes différentes, la question du rôle de la famille et de la collectivité dans la protection des plus faibles, celle des rapports entre solidarités publiques et solidarités privées, mais aussi celle des droits et libertés reconnus aux personnes que l’âge, la maladie ou le handicap placent en situation de dépendance.

Pour aborder le vaste champ de ces questions, le comité scientifique du Congrès avait fait deux grands choix :


	d’une part, aborder les problèmes dans leurs différentes dimensions : les enfants, les personnes dépendantes, les victimes des accidents de la vie, toutes les personnes vulnérables.


	d’autre part, ouvrir la réflexion à tout ce qui peut éclairer la vision des juristes : la sociologie, l’anthropologie, la philosophie, mais aussi l’économie, voire la géographie et l’aménagement du territoire. Il s’agissait aussi de faire appel aux praticiens : magistrats, avocats, notaires, assureurs, médecins, responsables d’associations ou d’administrations en charge de ces dossiers.




Le comité scientifique avait également souhaité faire une large place aux chercheurs des pays émergents, et s’ouvrir aux jeunes chercheurs, i.e. à ceux qui feront l’Université de demain : c’est aussi une forme de solidarité entre générations.

En est résulté un programme foisonnant : plus de 200 communications acceptées, venant de plus de 50 pays et qui représentaient autant de points de vue à la fois divers et complémentaires. Il est vrai que chaque culture, chaque système juridique voit la question de la solidarité sous un éclairage particulier. Plus peut-être que tout autre, la question de la solidarité est en effet le reflet d’une culture, d’une histoire, d’une vision des rapports entre individu, famille et société, entre individu, famille et État, et au-delà, d’une certaine vision du monde.

Le mot « solidarité » lui-même est riche de résonnances. Étymologiquement, il vient du mot latin solidus, un vieux terme juridique du droit romain des obligations. La solidarité, c’est l’état de deux ou plusieurs personnes juridiquement obligées les unes pour les autres et chacune pour toutes. De ce terme juridique, est né un concept plus vaste, visant le lien qui s’établit entre plusieurs personnes qui forment un tout, lien de dépendance réciproque, lien de responsabilité mutuelle qui unit, qui soude les hommes.

Pour illustrer mon propos, je ferai une brève excursion historique. Chacun connaît la devise de la République française : liberté, égalité, fraternité. Mais à l’origine, la devise était : liberté, égalité, solidarité. Le terme de fraternité fut finalement préféré car au-delà d’un certain sentimentalisme conforme à l’esprit de l’époque, il traduisait bien l’individualisme révolutionnaire : les hommes sont frères, la fraternité les unit par un lien d’individu à individu. La solidarité au contraire inscrit l’individu dans un tout, la famille, le groupe social ou professionnel, la société, la nation. Par la solidarité, l’individu devient partie d’un ensemble, responsable de l’ensemble, responsable pour l’ensemble.

Parler de solidarité entre générations, c’est dire que les générations anciennes sont liées aux générations qui les suivent, comme les générations nouvelles sont liées aux générations qui les précèdent, liées par des droits et des obligations réciproques : la longue chaîne des générations.

Durant ce congrès, il fut question de solidarités entre générations et non de solidarités familiales seulement, car les liens qui unissent les hommes de générations en générations dépassent le cadre familial. Certes, la famille est le lieu privilégié des solidarités humaines, mais au-delà, le groupe s’élargit à la collectivité, à l’État et à la vaste famille humaine…

Hugues FULCHIRON






FOREWORD


In July, 2011, the team of the Family Law Centre in Lyon had the great pleasure and honour of hosting the World Conference of the International Society of Family Law, which has taken place in France for the first time.

It is true that although the city of Lyon is inhabited by French people who speak hardly any language other than French, it is not without charm. It is at the same time an ancient city (which during Roman times was the capital of the Gauls) and a modern city; a city of commerce and a city of learning, which was the cradle of both banking and humanism during the Renaissance; a city for the bourgeoisie and the working classes, which triggered one of the first Proletarian revolts of the nineteenth century (the famous revolts of the Canuts, the silk workers); a city of faith and a city of pleasure, in which great religious orders were born, but in which people enjoy good wine and food; a city of courage, marked by the French resistance during the Second World War; a city which is both discrete and open to the world. The city is listed as a UNESCO world heritage site. In short, it is a city with multiple facets, where one can live well and enjoy strolling about the town. It is also a city of common sense, in which the famous Book of Lyon’s pleasant wisdom gently mocks itself and others, such as in one of its maxims, which obviously does not apply to our Congress: “At any celebration or gathering, there are always more feet than brains”.

The subject that was chosen for this fourteenth congress is undoubtedly a subject of great topicality.

The extension of the length of humans’ lives, increased urbanisation of populations, economic changes, difficulties gaining access to the job market, the breakdown of traditional family models, the increase in separations and reconstituted families, the shrinking of families around nuclear families consisting of parents and their children, sometimes a single parent and his or her children, individualisation of relationships within the family – these are all phenomena which are deeply marking our contemporary world. Some former solidarities between people are disappearing, while new forms of solidarity emerge, which are partial, and reconfigure relationships between generations, often raising sometimes dramatic problems concerning the most fragile people – children, the ill, the handicapped, and above all, older people.

For developed countries, which are confronted with economic uncertainties and the aging of the population, just as for emerging countries which are undergoing the drastic economic, demographic and social consequences of their development, questions arise in various forms as to the role of the family and collective organisation in the protection of the weakest, the relations between public and private forms of solidarity, but also of the rights and freedoms recognised for people whom age, illness or handicap have put in a situation of dependency.

To approach this vast field of questions, the scientific committee of the world conference made two major choices:


	On the one hand, we decided to approach issues in a variety of dimensions: children, dependent people, victims of accidents in their lives, and all vulnerable people.


	On the other hand, we decided to open up our reflection to any subject that might be illuminated by the vision of jurists: sociology, anthropology, philosophy, but also economics, or even geography and town and country planning. We also decided to appeal to practitioners: judges, lawyers, notaries, insurers, doctors, and administrators in non-profit organisations or in the civil service who are in charge of these matters.




The scientific committee also wished to accord an important role to researchers from emerging countries and open up to young researchers, those who will forge the University of the future – this, too, is a form of solidarity between generations.

This has resulted in a proliferation of papers: more than 200 papers were accepted from more than fifty countries, representing as many both varied and complementary points of view. It is true that each culture and each legal system sees the question of solidarity from a particular light. For the issue of solidarity, perhaps more than any other issue, is the reflection of a culture, a history, a vision of relations between the individual, the family and society, or between the individual, the family and the State, and beyond that of a certain vision of the world.

The very word, “solidarity” resounds in many senses. Etymologically, it comes from the Latin word, “solidus”, an ancient legal term from the Roman law of obligations or contract law. Solidarity describes the state of two or more persons who are legally obliged towards one another and each for all. This legal term has given birth to a broader concept which aims at the bond established between several persons who, as individuals, form a whole, with a bond of mutual dependence and a bond of mutual responsibility with unites and knits those human beings together.

To illustrate my point, I shall make a brief historic excursion. Everyone is familiar with the motto of the French republic: liberty, equality, fraternity. However, originally, the motto was liberty, equality, solidarity. The term, fraternity was finally given preference, because beyond a certain sentimentalism which corresponded to the spirit of the age, it best translated revolutionary individualism: men are brothers, and brotherhood unites them by a bond from individual to individual. Solidarity, to the contrary, sees the individual in a whole, the family, the social or professional group, society or the nation. Through solidarity, an individual becomes part of a whole and is responsible to and for the whole.

When we speak of solidarity among generations, that means that the older generations are tied to the generations that follow them, just as the new generations are tied to the generations which precede them and linked through reciprocal rights and obligations – the long chain of the generations.

During this world conference, the issue of solidarity between generations, as opposed to family solidarity alone was raised, since the bonds which unite humans from one generation to the next extend beyond the framework of the family. It is true that the family is the privileged site of human solidarity, but beyond it, the group extends to the community, the State and the vast human family…

Hugues FULCHIRON
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LES SOLIDARITÉS ENTRE GÉNÉRATIONS
 ET LA TRANSMISSION FAMILIALE

JEAN-PHILIPPE PIERRON


PHILOSOPHE, FACULTÉ DE PHILOSOPHIE, LYON 3

 

« […] Les vieillards s’intéressent à leurs petits-enfants,

c’est connu, ils relient ça aux cycles de la nature ou

à quelque chose, enfin il y a une sorte d’émotion

qui parvient à naître dans leur vieille tête,

le fils est la mort du père c’est certain,

mais pour le grand-père le petit-fils

est une sorte de renaissance ou de revanche […] »

MICHEL HOUELLBECK, La carte et le territoire, Flammarion, 2010, p. 22.





Inscrite dans une longue tradition juridique, l’idée de solidarité paraît moins être de la morale que du droit. Pourtant, parler de solidarité entre générations nous situe au point de conversion entre exigences éthiques, individuelles et sociales, et traductions juridiques. La solidarité exprime le souci d’autrui, depuis l’autre, les nôtres jusqu’au « tous les autres » de « l’autrui généralisé », forme de sollicitude des coopérations sociales ordinaires qui nous extrait du monde du moi pour nous ouvrir à celui des autres. En ce sens, les valeurs éthiques que porte l’idée de solidarité orientent le droit de la famille. La transmission familiale se situe ainsi à l’interface entre exigences éthiques et traductions juridiques. C’est pourquoi on demandera quelle place joue la famille dans l’institution d’une solidarité entre générations.

Deux présupposés soutiennent cette question : la famille est un lieu privilégié de la transmission ; la transmission familiale est une école de la solidarité entre générations.

D’une part la famille est le lieu par excellence où se déploie la suite des générations. C’est dans et par la transmission familiale qu’une lignée biologique se comprend dans la symbolique d’un lignage. Il faut en retenir que la tâche éthico-politique qu’est la solidarité entre générations s’ancre dans la nature, reliant ainsi l’histoire humaine à l’espèce humaine. L’idée d’une suite des générations est ainsi un compromis entre une réalité biologique (la génération) et une réalité symbolique (l’histoire des générations). Identité personnelle et identité familiale s’explicitent ainsi dans une modalité du temps traversé ensemble. C’est bien cela transmettre (tradere) : traverser ensemble le temps. Pour ce faire, la famille lie l’axe synchronique des contemporains, attaché à une logique des places (entre contemporains, il s’agit de communiquer des affects, des informations, des valeurs), avec l’axe diachronique des successeurs. Elle articule différentes générations séparées dans l’espace et le temps dans des exercices de soi au quotidien grâce auxquels elle apprend « à comprendre ce que signifie se reconnaître dans un lignage ». Ces exercices – tel le petit chaperon rouge que sa mère envoie apporter une galette à sa Mère-grand – expriment concrètement une éthique de la solidarité entre générations et sont en même temps des modes de subjectivation propres qui constituent un « air de famille ». En somme la communication est un problème spatial – réunir sur fond de séparation : l’assemblée familiale – ; la transmission un problème temporel – unifier sur fond de succession : le lignage –. En famille, nombre des interactions, des transactions communicationnelles engagent ainsi des enjeux de transmission. C’est principalement sur l’axe du successif de la transmission que s’engage une éthique de la solidarité entre générations.

D’autre part, si la question de la solidarité déborde largement la seule famille, elle la concerne en premier chef, tant comme bénéficiaire qu’actrice de cette solidarité qui revêt cette fois-ci une signification socio-juridique. Bénéficiaire car la famille est aussi ce qui reçoit du politique et du social, contrairement à l’affirmation selon laquelle « la famille ne serait qu’une affaire privée ». De sa part, elle reçoit non seulement des injonctions ou des incitations, mais aussi des aides, des soutiens (politiques publiques en direction des familles sous le triple volet des prestations, de la fiscalité, des équipements et services). Elle bénéficie aussi de nouvelles formes de solidarités qu’occasionnent les recompositions familiales (en raison de l’allongement de la durée de la vie, le rôle des grands-parents devient différent ; dans la prise en charge des membres de la famille vulnérabilisés par l’âge ou le handicap, les familles sont appelées les « aidants naturels » ; le soutien aux familles monoparentales, etc.). Actrice de la solidarité entre générations, la famille l’est du fait qu’elle offre son hospitalité généalogique à partir de laquelle chacun peut déployer et expliciter ses capacités. Elle accueille l’homme désirant et souffrant dans l’ordinaire de la vie quotidienne comme dans l’extraordinaire de moments forts ou tragiques. La famille, même si elle connaît des heurts et malheurs, est donc profondément une école de la solidarité entre générations, milieu entre éthique de la solidarité et traductions juridiques de celle-ci. C’est sur la signification accordée à cette dernière idée que nous insisterons.

I. Il s’agira donc pour nous de démontrer que la famille, entendue comme espace-temps de la coopération sociale ordinaire construit un cadre au sein duquel la solidarité prend chair dans un parcours de la reconnaissance : sur fond d’hospitalité généalogique, on y apprend à s’y donner sans se sacrifier ; et, dans le même temps, à s’y opposer sans se massacrer. Sans ignorer que la famille est aussi un lieu de la lutte pour la reconnaissance et de conflits, en quoi donc, la famille peut-elle être dite une école de la solidarité entre générations ?

Elle peut l’être si :

1) on ne confond pas succession et suite des générations. La solidarité entre générations cherche à faire d’un successif quantitatif (le remplacement d’une génération par une autre), une suite qualitative ; d’une lignée un lignage. De fait, elle assume au plus près l’entrelacs de la nature et de la culture, la natalité et la mortalité de ses membres, le fait de leur croissance, de leur jouissance et de leur souffrance sur fond d’appartenance à un lignage. C’est dans et par la transmission familiale qu’une lignée biologique se comprend dans la symbolique d’un lignage. Les générations ne se remplacent pas les unes les autres sur le mode juxtaposé et discontinu propre à la succession (sauf dans les cas de grandes ruptures comme le fut la saignée de la guerre 1914-1918 qui donna à repenser la transmission du monde après l’hécatombe des hommes morts au combat) entendue comme fait biologique. Prédécesseurs, contemporains et successeurs sont imbriqués, intriqués, constituant une suite pouvant, si elle s’explicite en tendances formatrices habitées par des visées éthiques, devenir une expression concrète de la solidarité générationnelle, parce qu’elle est constituée d’héritages et de projets1.

La solidarité qui s’exerce dans la suite des générations est donc une réalité mixte. Elle conjoint des segmentations systémiques qui relèvent de l’analyse causale (qu’étudient les sciences humaines, la sociologie, la psychogénéalogie, l’enquête généalogique préalable au droit des successions) décrivant la partie objective de la solidarité entre générations (ce que nous appellerons la solidarité de fait), avec des segments téléologiques (faire ceci en vue de cela : des valeurs) qui révèlent les obstinations durables d’une famille, ce qu’elle cherche à être dans le temps (ce que nous appellerons solidarité de projet).

La solidarité, avant d’être une vertu est d’abord le constat d’une dépendance réciproque objective comme le rappelle l’étymologie latine solidus qui pointe l’idée moins d’être solidaire que d’être solidarisé (deux pièces solidaires). C’est ce qu’identifie le latin juridique qui parle d’« in solido » connotant l’idée de solidarité en parlant et insistant sur le fait de faire bloc : la solidarité des débiteurs solidaires, des époux financièrement solidaires. Mais la solidarité vise au-delà. Il s’agit de faire en sorte que la contemporanéité entre générations qui solidarise de fait (une classe d’âges) se mue en projet (les mutuelles, les politiques familiales, les retraites par répartition plutôt que par capitalisation, etc.). C’est un des enjeux de la solidarité familiale.

2) on ne cède pas trop vite à l’opposition facile entre espace privé et espace public. En effet, nombreuses sont les porosités entre la dimension privative de la famille – la famille espace intime d’une aventure personnelle – et sa dimension publique – les attentes sociales à l’égard de la famille et le regard social la concernant (les travailleurs sociaux). Entre le privé et le public ; entre l’entre-nous domestique et « l’autrui généralisé » de l’espace public ; entre les nôtres et les autres, la famille est une réalité prépolitique. Elle est le premier lieu où éprouver la croisée entre chemin personnel et destinée collective, qui force à prendre ses distances avec l’atomisme individualiste de l’homo aeconomicus qui ne pense l’individu que dans la défiance et la solitude initiales. La solidarité familiale découvre ce qu’a d’abstrait le concept d’individu atomisé, se découvrant comme un groupe de coopération sociale tel que l’individuation se fait par la socialisation et la socialisation se trouve enrichie de chaque individuation.

3) on se méfie d’une instrumentalisation de la famille mise au service de l’ordre social et politique. De fait, il est une double facilité : penser la famille comme un moyen de reproduction du corps social, ne faisant d’elle finalement que le réservoir de vivants préparant la survie, l’équilibre, voire l’expansion du politique (la famille comme « communauté de besoins » qui disparaîtrait sitôt l’état de minorité disparu : Rousseau) ; ne penser la famille que comme une propédeutique à la vie sociale et politique fournissant la première éducation, bientôt relayée par les institutions publiques (la métaphore organique de « la famille cellule de base de la société »). Dans les deux cas, on manque le rôle original que joue la famille dans l’expression d’une solidarité entre générations, négligeant la spécificité du lien familial à côté du lien amical, du lien social et du lien politique.

4) l’on se rend attentif au rôle fondamental, souvent caché et enfoui, que joue la transmission familiale dans la compréhension, l’élaboration et l’invention de formes de solidarités entre générations. En effet, école de la solidarité entre générations, l’espace-temps familial n’est-il pas le creuset où l’on apprend à rendre la différence compatible avec la similitude, que ce soit face à la dépendance de l’un, au grand âge de l’autre, à la vitalité de celui-ci, aux fragilités de celui-là ? La transmission familiale est ultimement un processus et non un rapport de structures. Transmettre des valeurs n’est pas transférer des données. On apprend progressivement dans le temps, à se comprendre dans cette famille qui devient notre famille, épelant progressivement ce qui nous lie dans des solidarités exprimées.

II. En somme, en famille, on s’essaie à la solidarité à l’égard des autres (du sexe, de l’âge et des désirs) sur fond d’appartenance à un même lignage ; appartenance dont en permanence on revisite le sens et la portée. Dans ce site et ce temps traversé qu’est pour nous la famille, s’élabore une forme de sollicitude à l’égard de l’autre, originale, irréductible à des rapports contractuels ou à une bonne gestion. En ce sens, parler de solidarité entre générations situe, en amont des droits et des obligations, une forme de liens éthiques éprouvés. Comment et en quoi ce sentiment d’une appartenance se traduit-il en pratiques solidaires et lesquelles ?

A. Fondamentalement, la transmission familiale explicite une forme de solidarité entre générations qui engage de l’originaire et une destination commune. La famille nous fait pointer de l’originaire et du destinal, une forme de solidarité profonde, explicitation symbolique de ce qui lie l’humain à l’autre humain dans l’espace élargi et dans le temps long de l’ancestral et des horizons d’attentes. Certes, il est une facilité : profiter de l’homonymie entre la famille et la famille humaine pour dire que c’est un tout. Mais on objectera à cela que la profondeur des lignages est un connecteur temporel qui articule, par la médiation du temps social, le temps individuel au temps calendaire et cosmique. Par lui, nous prenons la mesure d’une solidarité entre les générations qui élargit considérablement notre sens de la fraternité/solidarité, de la vulnérabilité des nôtres jusqu’à ceux qui ne sont pas nos fils ou nos filles. Si l’infini du ciel étoilé au dessus de nous remplit du sublime de l’infini, l’infini du généalogique en nous produit un même vertige : l’épaisseur de l’antécédence et de la descendance qui signalent en nous l’origine et l’attente. Ma famille me fait toucher du doigt ce qu’a de concret l’idée de famille humaine. Ceci n’a-t-il pas une conséquence directe sur l’idée de solidarité entre générations2 ? Est-ce que cela n’élargit pas considérablement l’idée que nous nous faisons de ce qu’est transmettre un patrimoine ? Cela conduit à aborder le caractère translocal et transgénérationel de l’idée de patrimoine, dans le passage allant du patrimoine familial au patrimoine national vers le patrimoine mondial de l’humanité ou le bien commun mondial (patrimoine génétique…) On pourrait croire là à une contamination du droit de la famille par le droit de l’environnement ou le droit des droits de l’homme. N’est-ce pas plutôt une manière de révéler la triple épaisseur temporelle que porte le droit de la famille : le temps individuel comme temps du projet de vie (la solidarité du PACS) ; le temps social qui, par les institutions, engage une manière de penser et d’organiser le vivre ensemble (les solidarités du RSA, les mutuelles, les politiques publiques) ; le temps géologique qui engage cette fois-ci le temps très long des patrimoines naturels (les droits solidarités concernant l’accès à un environnement satisfaisant, l’eau, les climats, la biodiversité, la Terre qui concerne non plus l’homme comme individu mais l’humanité comme espèce). Avec Jean de La Fontaine, ne sommes-nous pas conduits à nous demander, pour penser la solidarité entre générations, comment répondre à la question : « À quoi bon nous soucier d’un avenir qui n’est pas fait pour nous ? »

B. L’idée d’une solidarité entre générations n’est toutefois pas aussi intimidante, ni toute entière contenue dans l’écrasante référence à une responsabilité pour les générations futures prise comme horizon d’attente lointain. Elle a une texture plus immédiatement sensible. Il n’y a, en effet, pas de transmission, y compris dans ce qu’elle peut avoir de plus subjectif (des valeurs, des croyances, des convictions) sans transcriptions objectives dans des dispositifs concrets : du droit, du notarial, des pratiques solidaires, des mutuelles, etc. Apprivoisant le temps traversé ensemble, il est maintenant question de configurer des liens entre deux, trois, voire quatre générations. Mais alors, nous sommes conduits à un problème de délimitation : à quelles générations faut-il s’arrêter dans la régression ou dans l’anticipation pour définir une juste solidarité ? Est-on condamné à une régression à l’infini ? Dans les faits, on oublie assez vite le gouffre où conduit une telle question, bien connue de la théorie de la responsabilité.

Seulement, nous l’avons signalé, si la transmission est une modalité du temps traversé ensemble, elle est aujourd’hui malmenée quant aux manières traditionnelles d’instituer la solidarité. Pour le dire en un mot, nous sommes passés de l’autorité de la Tradition qui encadrait le souci de l’autre vulnérable (la charité chrétienne ; la fraternité républicaine) à la transmission négociée présente dans un pluralisme normatif qui n’est plus englobé sous une norme générale (la solidarité). Penser la solidarité entre générations conduit à ne pas négliger le discours de l’émancipation à l’égard de l’autorité des traditions propre à la modernité. Ce dernier rompt avec la modalité du transmettre présente dans les traditions autoritaires propres à l’éthicité traditionnelle des « sociétés d’ordre » pour parler comme Tocqueville. Nous pensons au corset symbolique de la moralité matrimoniale et familiale, à la conformation des conduites par les « bonnes mœurs » domestiques auxquelles se substituent de nouvelles pratiques.

Si transmission et tradition partagent une étymologie proche, il s’agit aujourd’hui de penser une transmission – tradere – sans l’autorité des traditions. C’est ce déplacement qu’enregistre sémantiquement l’idée de solidarité, distincte en cela de la charité et de la fraternité, et l’apparition aujourd’hui massive du souci et des préoccupations pour la reconnaissance dans le cadre de la philosophie sociale. Ceci ne signifie pas la fin de la normativité domestique mais la fin de son unanimisme. Ce redéploiement de la normativité selon d’autres formes se fait au risque du trop plein normatif. On pense alors au rôle normatif des psychologues pour définir une vie familiale réussie à celui des médiations familiales, du travail social, du droit, du poids des médias de masse pour profiler ces nouvelles normes de ce que devrait être la solidarité entre générations. Quelles en sont les conséquences pour la solidarité entre générations ?

Nous en voyons trois : le pluralisme des expressions solidaires ; la marchandisation possible de la solidarité ; la nécessaire définition de ce qui, de la solidarité, est insubstituablement lié à la famille

Parler du pluralisme des expressions de solidarité entre générations fait observer que celle-ci ne s’exerce pas hors contexte. On ne peut l’essentialiser. Elle entretient un lien constituant avec la culture, laquelle lui donne forme et figure. Nous sommes donc conduits, en prenant en compte différents types de familles, à penser la solidarité à la hauteur de cette diversité. Les solidarités diffèrent, non plus en raison du pluralisme normatif des conditions sociales… mais en raison du pluralisme … à l’échelle de chaque famille3. Il s’ensuit que nous sommes aujourd’hui contemporains, c’est là un des visages de la mondialisation, d’une coexistence de formes plurielles de solidarité selon les milieux sociaux et familiaux. Si l’on parle des familles populaires, on parlera de solidarité traditionnelle construite sur fond de famille hiérarchiquement conçue (répartition sexuée des rôles, figure d’autorité du pater familias auquel on doit le respect). Si l’on parle des familles issues des classes moyennes, on assiste à une figure mixte, une solidarité bricolée qui s’en remet pour une part à des formes marchandes de la solidarité et à des formes partagées entre pairs (voisins, association, réseaux, grands parents). Si l’on parle de familles issues de l’immigration, on assiste à des pratiques de solidarité communautaire, y compris transnationales, cherchant à maintenir une identité, parfois mythifiée, mais cherchant à conforter l’appartenance communautaire (mandats internationaux, mobilités au-delà des frontières, etc.)

Ce pluralisme des expressions de la solidarité est contemporain d’une transmission sans l’autorité de la Tradition. Celle-ci engendre une impression générale d’accélération, et une perte de l’évidence de ce qu’il conviendrait de transmettre, le sentiment d’une obsolescence des expériences et des attentes. La solidarité entre générations peut être déboussolée par le changement permanent qu’apporte une accélération concernant non seulement les moyens de transport dans l’espace mais aussi ces moyens de transport dans le temps que sont les liens générationnels. « Tandis que la vitesse du changement, au début de la modernité, était intergénérationnelle, en passant par une synchronisation approximative avec la succession des générations dans la modernité classique, elle a augmenté jusqu’à atteindre un rythme tendanciellement intragénérationnel dans la modernité tardive »4. On comprend que l’on puisse passer alors de la famille espace « traditionnel » de reproduction sociale dans le « de père en fils », vers la famille bourgeoise du début XXe siècle jusqu’aux cycles familiaux de la modernité tardive déployés dans un rythme infragénérationnel : unis non pour la vie mais pour une partie de la vie comme le montrent les recompositions familiales.

Sur l’aspect d’une marchandisation de la solidarité, on observera que les solidarités traditionnelles peuvent être concurrencées sinon remplacées par des dispositifs marchands. Ce glissement des obligations traditionnelles de solidarité vers une marchandisation des lieux de la solidarité relève d’une « marchandisation de l’intimité »5. Dans ce contexte, se professionnalise la sous-traitance des activités domestiques prises en charge (garde d’enfants, soins, services à domicile : ménage, courses). N’échappe pas à la sphère marchande l’intimité de la vie familiale (coaching spécialisé dans la reconstruction sociale après divorce ; speed dating pour organiser des rencontres amoureuses, organisation d’anniversaires pour enfant, organisation de ses obsèques par des entreprises dédiées, confection de CD de souvenirs familiaux ; maison de retraites pour les parents âgés, etc.)

Face à cette marchandisation de l’intimité domestique demeure alors une question. Qu’est-ce qui, de la solidarité entre générations engagée dans la famille, n’est pas marchandable ? Faudrait-il d’ailleurs, et pourquoi, préserver cette réalité si elle existait ? Ces questions rendent sensible au fait que la famille ne transmet pas que des possibles, mais mobilise également des processus grâce auxquels appréhender le réel, ce que l’économiste Amartya Sen nomme des capabilités. De ce point de vue, parler de solidarité entre générations ne porte pas uniquement sur des biens censés satisfaire des besoins ou maintenir un niveau de vie, voire prolonger une ascension sociale, à savoir la transmission d’un patrimoine. Elle porte également sur des réseaux relationnels de solidarité, des valeurs, une manière de concevoir et de promouvoir un type d’humanité, des questions essentielles sur ce qui fait, non le prix, mais la valeur d’une vie humaine. C’est là l’idée selon laquelle la famille est une école des capacités. Limiter la solidarité entre générations aux seuls besoins attachés à leur niveau de vie présenterait une vision assez étriquée de l’humanité et de ce qu’est transmettre en famille. Pour le dire dans les mots d’Amartya Sen6, transmettre n’est pas seulement transmettre des possibilités – un portefeuille d’actions, une résidence –, mais également des capabilités (possibilités réelles), c’est-à-dire les moyens qui permettent effectivement d’accomplir tel ou tel choix (une langue, une éducation, la reconnaissance de l’identité personnelle, un réseau relationnel).

Penser la solidarité entre générations ne peut donc pas se focaliser uniquement sur les moyens d’existence, les critères ordinairement retenus pour définir un niveau de vie – logement, revenus ou pensions, etc. –, mais doit également s’attacher aux possibilités réelles grâce auxquelles mener et conduire sa vie. La solidarité entre générations ne porte donc pas uniquement sur des possibilités données, mais aussi sur des processus, des façons de faire grâce auxquelles la personne, les familles parviennent au résultat ou à la situation finale : arriver à vivre ensemble et à s’en réjouir. Penser la solidarité entre générations n’impose-t-il donc pas et de prendre en compte un résultat final – dans quelle situation la génération suivante se trouve eu égard à ce dont a pu jouir la génération précédente ? – et un résultat global – les conditions effectives grâce auxquelles chaque génération pourra faire tel ou tel choix, les processus pluriels qu’elle pourra faire advenir, les attentions, la culture de la sollicitude qu’elle encourage, la mentalité élargie qu’elle rend possible, l’école des capacités qu’elle cherche à être ?

Posant cette question, nous rappelons que la solidarité entre générations, si elle se traduit en droit, est l’expression juridique d’une visée éthique. La solidarité entre générations est, en ce sens, au carrefour entre du mécanique et de l’éthique. La dimension mécanique de la solidarité s’intéresse moins aux fins qu’aux moyens par lesquels une solidarité est effectivement mise en place (comment est-on solidaire ?). Mais elle n’exclut pas, voire s’adosse sur la question éthique « en vue de quoi cherche-t-on à être solidaire ? Quel type d’homme et de monde commun cherche-t-on à promouvoir de la sorte ? ». Il s’ensuit que penser la solidarité entre générations demande de prendre en compte les aspects mécaniques ou logistiques de la solidarité et aspects éthiques. Nous sommes alors devant une nouvelle question : si « l’égalité des biens est loin de garantir l’égalité des capacités », comment établir les « indices des solidarités de bases »7 qui puissent orienter une politique qui aide et soutienne ces dernières ?

C. Solidarité et pratiques de la reconnaissance

Enfin, la solidarité entre générations est aussi l’enjeu d’un parcours/d’une lutte pour la reconnaissance. Certes, la solidarité entre générations engage la prise en compte de connecteurs psychiques, si l’on pense qu’elle a une dimension intrapsychique. On pense au lien intergénérationnel ou transgénérationnel qu’étudie la psychogénéalogie, et qui fait qu’une famille est peuplée d’images des grands ancêtres et de grandes attentes, mais aussi d’une mémoire occultée dans les secrets de famille. Mais cette solidarité est également portée par des luttes relationnelles car une famille c’est aussi de l’interpersonnel engageant des rapports de reconnaissance, pour une part objectifs. La famille engage un parcours de la reconnaissance, dans la promotion de solidarités entre générations, reconnaissance y compris à l’égard du méconnaissable : malade, vieillard, dément. Ce sont là autant de façons qu’a la famille d’élaborer et de comprendre ce qu’être un homme ou une femme veut dire. Les solidarités entre générations s’effectuent alors sur les trois plans de la reconnaissance. Sur le plan des affect dans la manifestation de signes de reconnaissances, sans quoi la solidarité se caricature en nourrissage. Sur le plan du droit en reconnaissant les sujets de droits présents chez les autres à l’égard desquels on est soucieux (contrats, testaments, droit notarié, droit des successions) sans quoi on néglige le fait qu’il y a de la conflictualité, de « l’insociable sociabilité » familiale. Sur le plan de la solidarité qui élargit la compréhension que l’on a se fait des liens humains, montrant qu’ils engagent une conception intégrative de ce qui fait l’homme (des affects, du droit mais aussi des valeurs). On passe alors à l’idée de « gratitude » présente dans l’idée d’être reconnaissant, cette gratitude faisant aussi la joie du familial.

En conclusion, la solidarité n’est pas la solidarisation. Penser la solidarité entre générations révèle l’étrangeté du familial. À la fois nous y sommes solidarisés par la mémoire (du génétique au biographique) et des attentes (des obstinations durables dit la sociologue Anne Muxel) comme si c’était un fait donné ; et à la fois nous apprenons à nous en découvrir solidaires. La solidarité en famille n’est pas un problème résolu a priori, elle est une tâche. La famille, et avec elle la famille humaine, n’est une que dans la mesure où elle est une histoire. Elle ne peut donc faire l’économie, parfois douloureuse, du temps traversé ensemble dans des expériences solidaires devant des affres ; dans des célébrations ou des bonheurs ordinaires. Ainsi, engage-t-elle, peut-être moins une lutte pour la reconnaissance qu’un parcours de la reconnaissance, qui se déploie dans des affrontements bien sûr, mais aussi dans une mémoire partagée, un horizon d’attente, des expériences communes, des célébrations de l’essentiel, comme en vivent dans l’ordinaire des jours les familles.
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INTRODUCTION

While most of the lecturers focus on the younger generation, I would like to draw your attention to the elderly and their relationship with the younger family members and vice versa, as well as to the relationship between individual and societal solidarity.

Many generations of lawyers have dealt with the past of the family, some with the future of the family and almost all with the decline of family bonds. However, it seems that in the 21st Century the attention has been widened from the nuclear family to a much broader concept of family in the sense of a kinship and generational system, including aspects of “solidarity” such as spatial and emotional closeness, contacts, personal and economic support as well as transfer of money, goods and services.8 In this presentation, I will mainly focus on Europe.

Data published by sociologists is relied upon. One of the parameters according to which solidarity can be measured is “spatial closeness.” It seems that in Western societies, co-residence among adult family generations has decreased considerably. Among Europeans aged 80 or more who have at least one living child, only 17% live together with a child in the same household. When parents and children living in the same house are included, the percentage rises from 17% to 32%. When neighbourhoods of less than 1 km away are included, it rises to 53%. Taking in a range of 25 km, the percentage is 84%. One can conclude that there is a certain preference for “intimacy” at a relatively small distance, which allows for exchange and support of relations that can function easily across the boundaries of separate households. This picture is certainly not uniform, but varies geographically. Spatial closeness seems to be more intensive in Southern Europe than it is in Northern and Western Europe.9

There is a South-North-gradient with regard to co-residence of parents and children. The percentage is much higher in Southern Europe than in Northern Europe. This is often explained as an effect of job opportunities and housing markets, but there may also be a cultural tendency towards closer intergenerational ties.10 “Critical life events” may influence the proximity of parents and children, for example the birth of a child or disability of a family member, or, as the case may be, international migration.

It seems that although the bond of marriage is weakening, and the average age is increasing, there is still stability of intergenerational bonds. This is very important, because according to recent surveys in Europe there are activity limitations due to health problems: almost 50% of middle-aged women have some long-term health problems. This means that the demand for care by elderly women11 in Europe is high and very likely to increase because of the ongoing ageing of the population. It is reported that the most important sources of care given to disabled elderly is the help received from family members. Usually middle-aged daughters provide support. With continuous increase in the female labour force participation, this may imply either reduced employment or reduced informal care. Both consequences lead to increased economic costs.12 Apparently, especially in Southern Europe middle-aged women tend to give up their job when a parent turns ill and is in need of long term care.13 This means that cost and effectiveness of formal care as well as labour force participation policies depend crucially on the decision mechanism behind informal care provision.

Studies seem to have shown that adult children behave strategically when faced with a caring decision and they do take into account their siblings’ choices.14 This apparently implies that the more other siblings help out, the lesser the individual support may be. In addition, it was shown that contacts between parents and children tend to increase, if there is a bequest to compete for. However, according to some scholars this does not apply to care provision: here, altruism seems to prevail. Further, the more policy actions are taken to increase the participation of women in the labour market; this may have repercussions on welfare, because usually women, i.e. female children provide long term care.15

This information confirms what we already know or at least suspect, but what very often is not done enough by lawyers: the need for interdisciplinary work! Intergenerational solidarity is an excellent example to demonstrate that we need to focus much more on the interaction of social policy and family law, of family law and succession law, of labour law and family law etc. Let me provide some examples:

If it is true – I am not too sure whether we should rely on this assumption – that future bequests do not influence the individual behaviour of heirs, one might for example not need the “mandatory portion” (“réserve héréditaire”; “Pflichtteil”) of each direct heir, because such heirs may not have an incentive to care, whereas they may have, if the testator (“défunt”; “Erblasser”) would have full autonomy to create such an incentive.

If it is correct to say that labour policies engaging in strengthening the participation of women in the labour market might negatively influence social welfare, i.e. care for elderly family members, then society at large is asked to support elderly people in need of care.

If it is true that care depends more on altruism than on economic advantages, we might need to think more of the “responsibilities” of children instead of “children’s rights.” Elderly parents who eventually may become dependent on care by their own children might be called to help them out when their grandchildren are growing up. This calls for a balanced transfer system. I doubt very much that such a system can be enforced by focusing on rights only. Surely most legal systems in the Western world provide in one way or the other for reciprocal exchange, but that is not necessarily balanced during the course of family life.16

This may sound quite provocative and, indeed, many questions are controversial. It is for example not clear, whether state subsidies have any influence on care provided by family members to other members of the family. The crowding out-theory says that state subsidies squeeze out familial transfers; the crowding in-theory states that familial transfers can be enhanced by state subsidies; others say that both state subsidies and familial transfers complement each other.17 Studies suggest that these transactions are characterized by complementarity or even stimulation. There seems to be evidence for saying that the health condition of a parent is linked to a higher degree of probability that children will help. According to some, donations by parents to their children during their life time apparently have positive effects on such support: the so-called “Matthew effect”18 (“the rich get richer, the poor get poorer”) applies here. However, also the “rush-hour of life” comes in to play: If child care and career coincide, the possibility to support elderly parents is smaller, even if the parents’ need for care is urgent.19 In Europe there seems to be some trend of specialization; care and help thus are interrelated: Professionals provide for medically and physically demanding care, whereas family members tend to give less demanding spontaneous help.20

However, industrialized societies are changing and may very well jeopardize the various networks of family support for elderly family members: Decreasing fertility, increasing labour market flexibility and higher rates of female employment influence such networks. Societies count an increasing amount of persons in need of assistance and, at the same time, a decreasing amount of persons available to provide such support.

It seems trivial to say that those parents in need who have better financial opportunities can stimulate instrumental services by giving money, they also have a better chance of being helped and cared for by their children and at the same time can also rely more on costly social services.21 This necessarily implies that poorer adults are a greater burden for society and for their children alike. This is a vicious circle.

It is unclear, how patch work-families will influence the traditional family network. Long term solidarity in short term relationships is not self-evident. Hence, there is no direct interest of society to stimulate family networks that are characterized by short term relationships.




I. –  NOTIONS OF CARE AND HELP

As things stand today, different levels of help and care can be distinguished:


	personal care, such as dressing, bathing, eating, getting in or out of bed etc;


	practical household help, such as home repairs, gardening, transportation, shopping etc;


	help with paper work, such as filling out forms, settling financial and legal matters.




Studies have shown that there is a South-North gradient:22 Many more children help their parents in housekeeping matters in the North than in the South (36% to 14%). Twice as many children care for their parents in the South than in the North. Care and help seem to be negatively related: Countries with high help levels show low care levels and vice versa.23 This means that Nordic countries have a higher level of help for parents than their southern neighbours; help is frequently less encountered in the southern countries. With regard to care the picture is the opposite way around.24

There is also a significant relationship between the national level of help and care and the national provision of social and help services: Children are more likely to help their parents in countries that provide extensive support for families and individuals.25 Whereas with regard to care it is again the opposite way around: Wide-ranging provision, including care of the elderly, is associated with a lower proportion of people cared for by their children.26 The smaller the spatial distance between children and parents the more likely there will be help and care provided by the children, because care demands personal presence, help however less so. Also children with higher educational level und sufficient financial means are more likely to help their parents. It is said that children who expect an inheritance or who receive financial transfers by their parents are more likely to help. By and large, however, care mostly follows needs and help is also a matter of opportunities.27




II. –  TRENDS OF FAMILY STRUCTURE AND LABOUR DIVISION

Looking at the development of family law in the Western world, the emphasis lies clearly on individualism, on the horizontal relationship between partners on the one hand and on vertical parent-children relationships on the other. Although – by and large in most countries of the Western world – men and women are equal – practice shows different patterns. Labour within the family is divided typically as follows: women assume help and care tasks. If they are encouraged to participate more in the labour process, familial tasks lack within the family. So there is a gender effect too. But not only that: From a functionalist perspective, the relationship between state and family can be seen as one of division of labour and less as one of mutual advantage or displacement process.

In addition, family culture is also interwoven with social service provision and its acceptance on the one hand and family support on the other. This means that where family ties are supposed to be strong and the family community is thus regarded as self-sufficient – e.g. in the Mediterranean countries – the state does not provide much support for individuals or families in need. So if family self-help is overtaxed, “too much family” results in “too few families.” Put differently: What is considered as pro-family social policy in these countries, maintains family responsibility by force – due to lack of alternatives – but this is at the expense of family formation. This means that, where necessary, family members assume care of elderly parents, this reduces the less onerous, voluntary support, such as every day help, which may be at the expense of the quality of the overall support of the elderly.28




III. –  ROLE CENTRALITY AND PSYCHOLOGICAL WELL-BEING

In the context of the socio-demographic profile of the ageing population, studies have been dealing with the question whether the role centrality of grandparents influences the psychological wellbeing of grandparents and thus contributes to their successful aging. This is of great importance, because this question is linked to the distribution of responsibility between the family and the welfare system in caring for the young generation. “Role” is considered here as a structural position that an individual holds within a social group, whereas “identity” is a subjective self-evaluation of this role. By and large, “roles” are fulfilled with commitment, self-esteem, identity meaning and salience. Empirical evidence seems to show that salient roles have greater impact on the mental health of individuals than less central ones.29 Interestingly, grandparents who are limited to care for the grandchildren and do nothing else, tend to display more depressive symptoms than grandparents who also engage in other social roles. Much, of course, also depends on the physical well-being of the grandparent. But the centrality of the grandparent role does not necessarily predict the psychological well-being of that person.30 Quite to the contrary, the more different activities a grandparent enjoys, the higher the score of psychological well-being.

This means that important conclusions could be drawn from such studies: We know that the population is ageing; we must assume that the economic crisis has not yet reached its peak, which will undoubtedly influence the employment market but also the pension schemes, including existing pension schemes and the health care for everybody, especially the elderly. This influences the quality of life of all individuals, especially the life of older individuals. But it also should be a warning for welfare authorities, when regarding grandparents as a safety net that can compensate for the shortcomings of the public welfare system. Modern grandparents may not constitute the unlimited resource that they were once believed to be. Their role centrality turns out to be largely unrelated to their psychological well-being. They have shifted their focal point from family-oriented dimensions of self-concept to self-oriented ones. Health, income, external activities are more related to well-being than the enactment of family roles. This may be due to the fact that “old age” is postponed and many modern grandparents in their 50s, 60s and even in their 70s maintain a characteristically younger life style.31




IV. –  CHANGING FAMILY PATTERNS

Family structures have changed and (heterosexual) marriage is certainly not – and has not been for a long time – the only long-term option anymore. Formalized and informal families split up and are restructured with new partners and their children. This affects relations within the families significantly and determines intergenerational interactions in a different way. Studies seem to show that parents over the age of 49 do not treat biological children in a different way than non-biological children as far as the inter vivos transactions are concerned. However, children among whom one is non-biological are less likely to provide financial and non-financial transfers to parents.32 As intergenerational private transfers play a very important role in the context of social exchange, models such as “altruistic behaviour,” more specifically “kinship altruism” are explored in view of societal developments.

“Kinship altruism” means that altruistic behaviour depends on the underlying biological impulses towards the relatives without many rational deliberations and it need not be connected with emotional affects.33 The “kinship altruism”-theory does not seem to apply with regard to transfers from parents to children during life time, but it seems to apply the other way around.34




V. –  LEVELS OF SUPPORT

Recent studies seem to indicate that the level of support for filial and parental responsibility is highest in Eastern European and lowest in Western European countries. The reason for this is that, generally, in societies with well-developed welfare states, family responsibility is weaker.35 One would assume that intergenerational family solidarity is at risk when families break up which leads to reduced family responsibilities. This has not been confirmed with regard to e.g. the Netherlands.36

But one factor is extremely decisive: Demographic changes in fertility and mortality during the last decades resulted in giving grandchildren more grandparents, but leaving grandparents with fewer grandchildren. So, the elderly have become a greater burden for the young and for society at large, at the same time they constitute a majority of the population, which also has a political impact.

Grandparents do take care of grandchildren to a growing extent. The US discusses this phenomenon in the frame of “skipped generation-households”. These are households in which grandchildren live with their grandparents without the parent generation being present. However, in well-functioning two-parent families, grandparents have been described as “redundant.”37

The picture in Europe is totally different. Grandparents are neither described as “child-savers,” nor are they “redundant.” They rather provide an important contribution to informal child care on an occasional or regular basis. In Mediterranean countries it might be more appropriate to speak of “mother-savers.” Grandparents will rather support their daughter in order to allow them to remain in the labour market after having given birth to a child.

By and large, grandparents thus at least complement, and in some countries replace public care. As things stand at present, the services provided by grandparents in more generous welfare states in Western Europe have been less duty-driven, other values have been more important, such as intergenerational “intimacy at a distance,” autonomy and independence. This may lead to the result that family responsibility may also decrease, at least in theory. In practice, also in those countries that by tendency disagree with statements about family responsibility, such as some Nordic countries and some Western European countries (Netherlands), grandparents are those who most likely provide intergenerational help and assistance. The same applies the other way around: children help and assist parents and grandparents, when the need arises. So where public services are available, complementary services by family members becomes easier: Nobody really has to reorganize his/her life. Children and parents can continue to work, grandparents can, if their health allows them to do so, enjoy their life, but they mutually help where help is needed. This is different in societies with more limited care regimes.38




VI. –  PROSPECTS FOR THE FUTURE

Birth rates are declining while life expectancy is rising. This evolution is accompanied by radical social changes: social protection, housing and employment and the shaping of intergenerational solidarity.39 Notwithstanding the political promises on economic stability, the worst is still to come.

Our children will have a life very different from the life of children in the past. They will not have long-term jobs. The philosophy is rather different: lifelong-learning is required, which means that adaptation to economic needs and employment market is required, and this implies further education as grown-ups. They will not have guaranteed pension rights. They will be required to move to other countries in order to find an adequate job. All these perspectives will be very difficult to combine with a continuous, calm, confident and optimistic family life, during which family life and family investments are planned and made. Short term planning will determine the familial responsibilities that people will be able and willing to assume. That may also influence transfer of property by relatives during life-time and the economic situation of families who are still active in the labour market. Less gifts, inheritances and bequests may lead to a greater dependency of labour income.

This statement resembles somewhat to “Apocalypse now”, in which the abyss of human souls was demonstrated. But considering intergenerational solidarity and possible prospects the question arises what can we, as individuals, do? A possible task list could be:

The elderly among us, addressed in studies by the European Commission as the “ageing baby-boomers” of the 60s,40 who are now between 50 and 60, must stay healthy, help and assist their children and grandchildren and be involved in various social activities, last but not least foster stronger relations between themselves and younger people.41 This contributes to their and to societal well-being.42 These elderly may also be required to move into a new home adapted to their actual health needs and financial situation; that would enable them to live autonomously.43 I would even go a step further and say that the elderly might be required to renounce a part of their property during life-time in the interest of their children and grandchildren, provided of course, this would not jeopardize their economic situation. Intergenerational solidarity might also imply a totally different access to the notion of “property” as a so-called “absolute right”.

Less elderly parents must educate their children in a different way: Leisure and Disneyland are fine and necessary, but the approach of their children to society and family members and to themselves should become one of responsibility. The youth of these children will not and cannot be the same as the youth of less elderly parents was in the past. The focus should not merely be restricted to “children’s rights” – these rights are important – but also to the duties. This is a totally different access to education and much more difficult for parents to realize, because parents of this generation need to teach their children what they never learned themselves. Our children will have to pay for our consumption mentality and for the huge political mistakes that were made. Indeed, it is no coincidence that a study of the OECD on Social Policy of May 2011 is entitled “Paying for the Past, Providing for the Future: Intergenerational Solidarity.”44 The OECD study shows that pension reforms will result in large cuts in benefit levels at a given retirement age, these cuts will reduce benefits by an average of nearly 20%. Therefore, old-age poverty will necessarily resurge in the future. Many thoughts are dedicated to the correct balance between adequacy and sustainability of retirement pension. One solution here is to extend the working lives and, at the same time to better distribute the jobs between the young and the old. The second solution is through targeting of public retirement-income provision on the most vulnerable. This is done by greater distribution within public provision of retirement incomes and extensive coverage of private pensions to complement public benefits. The third solution is to encourage private-pension saving to make up for reductions in public benefits that are already in the pipeline or are likely to be required.45 It is a hot topic indeed.

Our children will soon face an old society with around 1/3 of the population over the age of 60, many of them in need of care. They will have to pay taxes and social contributions to support older people, but will not be able to acquire property as easily as our generation was able to. They will have to invest in their own education during their entire life-time. The better they are educated, the more flexibility and chances will be available. However, this may imply a very high degree of mobility and thus less continuity of family life. At the same time, our children must be confident that their parents and possibly their grandparents will actively help and support them.

Families are not independent entities outside societal life. Therefore, recent studies explore the role of intergenerational solidarity as a desirable value in itself and as a means to an end. The means of the family members to exchange monetary and non-monetary contributions are limited. This is why the “third sector” – charities, voluntary associations etc. – are also called to help to foster intergenerational solidarity.46 Various studies deal with the question how the relationship between the young and the elderly can be improved in society and how a system of mutual voluntary assistance can be built up. This touches upon responsibility for society and its members as such and reaches, of course, far beyond the family.

All of us, in one way or the other dealing with family law issues and the future of society and family life, including politicians, should address these questions openly and explain to all the persons involved, how things have changed and which responsibility is required and needed and from whom. One may suppose that any “solidarity” between generations which calls for support that used to be “voluntary,” but may well become support by necessity and legal obligation, is more readily accepted by all the persons concerned, if all the implications are properly explained and discussed, instead of sugarcoated promises heralded by authorities and politicians that can never be held.







1. KOHLI/KÜNEMUND/VOGEL, “Shrinking Families? Marital Status, Childlessness, and Intergenerational Relationships,” in BÖRSCH-SUPAN et al. (eds.), Health, Ageing and Retirement in Europe (2004-2007): Starting the longitudinal dimension, 2008, 164–171 (166).


2. KOHLI/KÜNEMUND/VOGEL, “Shrinking Families? Marital Status, Childlessness, and Intergenerational Relationships,” in BÖRSCH-SUPAN et al. (eds.), Health, Ageing and Retirement in Europe (2004-2007): Starting the longitudinal dimension, 2008, 164–171 (169).


3. KOHLI/KÜNEMUND/VOGEL, “Shrinking Families? Marital Status, Childlessness, and Intergenerational Relationships,” in BÖRSCH-SUPAN et al. (eds.), Health, Ageing and Retirement in Europe (2004-2007): Starting the longitudinal dimension, 2008, 164–171 (170).


4. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (589).


5. CRESPO/MIRA, “Caring for Parents and Employment of European Middle-Aged Women,” 2008, 263. See also CRESPO/MIRA, “Caregiving to Elderly Parents and Employment Status of European Mature Women,” CEMFI Working Paper No. 1007, 2010, 1–53.


6. CRESPO/MIRA, “Caring for Parents and Employment of European Middle-Aged Women,” 2008, 263 (268). See also CRESPO/MIRA, “Caregiving to Elderly Parents and Employment Status of European Mature Women,” CEMFI Working Paper No. 1007, 2010, 1–53.


7. CALLEGARO/PASINI, “Informal Care and Labour Force Participation: The Economics of Family Networks,” in BÖRSCH-SUPAN et al. (eds.), First results from the Survey of Health, Ageing and Retirement in Europe (2004-2007), 2008, 197.


8. CALLEGARO/PASINI, “Informal Care and Labour Force Participation: The Economics of Family Networks,” in BÖRSCH-SUPAN et al. (eds.), First results from the Survey of Health, Ageing and Retirement in Europe (2004-2007), 2008, 197 (201 and ff.).


9. See BRANDT/DEINDL/HABERKERN/SZYDLIK, “Reziprozität zwischen erwachsenen Generationen. Familiale Transfers im Lebenslauf,” Z Gerontol Geriat, 41:374 (2008).


10. BRANDT/DEINDL/HABERKERN/SZYDLIK, “Reziprozität zwischen erwachsenen Generationen. Familiale Transfers im Lebenslauf,” Z Gerontol Geriat, 41:375 (2008); see also HERLOVSON/HAGESTAD/SLAGSVOLD/SØRENSEN, Intergenerational family responsibility and solidarity in Europe, Norwegian Social Research (NOVA), Multilinks 4.3., 2011, 79 f.


11. Biblical gospel of Matthew: “For to all those who have, more will be given, and they will have an abundance; but from those who have nothing, even what they have will be taken away.” Matthew 25:29, New Revised Standard Version.


12. BRANDT/DEINDL/HABERKERN/SZYDLIK, “Reziprozität zwischen erwachsenen Generationen. Familiale Transfers im Lebenslauf,” Z Gerontol Geriat, 41:380 f. (2008).


13. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585.


14. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (589).


15. See i.a. FONTAINE/GRAMAIN/WITTWER, “Les configurations d’aide familiales mobilisées autour des personnes âgées dépendantes en Europe,” Économie et Statistique, No. 403–404, 2007, 97 and ff.


16. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (590). See also HABERKERN/SZYDLIK, “State Care Provision, Societal Opinion and Children’s Care of Older Parents in 11 European Countries,” Ageing & Society, 30, 2010, 299–323.


17. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (590). For a greater responsiveness to the needs of elderly parents in Southern European countries see also KALMIJN/SARACENO, “A Comparative Perspective on Intergenerational Support. Responsiveness to parental needs in individualistic and familialistic countries,” European Societies, 10(3) 2008, 479–508.


18. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (592).


19. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (593).


20. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (593).


21. BRANDT/HABERKERN/SZYDLIK, “Intergenerational Help and Care in Europe,” European Sociological Review, Vol. 25, No. 5, 2009, 585 (595).


22. MULLER/LITWIN, “Grandparenting and psychological well-being: how important is grandparent role centrality?,” Eur. J. Ageing, 2011, 8:109 (110).


23. MULLER/LITWIN, “Grandparenting and psychological well-being: how important is grandparent role centrality?,” Eur. J. Ageing, 2011, 8:109 (115).


24. MULLER/LITWIN, “Grandparenting and psychological well-being: how important is grandparent role centrality?,” Eur. J. Ageing, 2011, 8:109 (117).


25. KALBARCZYK/NICINSKA, “Altruism in the modern family: private transfers between parents and their biological and non-biological children,” CenEA Working Paper Series WP09/09, 2, 13, 16.


26. KALBARCZYK/NICINSKA, “Altruism in the modern family: private transfers between parents and their biological and non-biological children,” CenEA Working Paper Series WP09/09, 2.


27. KALBARCZYK/NICINSKA, “Altruism in the modern family: private transfers between parents and their biological and non-biological children,” CenEA Working Paper Series WP09/09, 17.


28. HERLOVSON/HAGESTAD/SLAGSVOLD/SØRENSEN, “Intergenerational family responsibility and solidarity in Europe,” Norwegian Social Research (NOVA), Multilinks 4.3., 2011, 31.


29. HERLOVSON/HAGESTAD/SLAGSVOLD/SØRENSEN, “Intergenerational family responsibility and solidarity in Europe,” Norwegian Social Research (NOVA), Multilinks 4.3., 2011, 33.


30. HERLOVSON/HAGESTAD/SLAGSVOLD/SØRENSEN, “Intergenerational family responsibility and solidarity in Europe,” Norwegian Social Research (NOVA), Multilinks 4.3., 2011, 80.


31. HERLOVSON/HAGESTAD/SLAGSVOLD/SØRENSEN, “Intergenerational family responsibility and solidarity in Europe,” Norwegian Social Research (NOVA), Multilinks 4.3., 2011, 84.


32. European Commission, “Flash barometer – Intergenerational solidarity – Analytical report,” 2009, 4.


33. See MEMO/09/206, 28.4.2009, at http://ec.europa.eu/social/main.jsp?langld=en&catld=89&newsld=419&furtherNews=yes, 6.


34. See MEMO/09/206, 28.4.2009, at http://ec.europa.eu/social/main.jsp?langld=en&catld=89&newsld=419&furtherNews=yes, 8.


35. See i.a. BUBER/ENGELHARDT, “Children’s Impact on the Mental Health of their Older Mothers and Fathers: Findings from the Survey of Health, Ageing and Retirement in Europe,” Eur. J. Ageing, 2008, 5:31–45.


36. See MEMO/09/206, 28.4.2009, at http://ec.europa.eu/social/main.jsp?langld=en&catld=89&newsld=419&furtherNews=yes, 9.


37. OECD Ministerial Meeting on Social Policy, Paris, 2-3 May 2011. Session 3 “Paying for the Past, Providing for the Future: Intergenerational Solidarity.” Background Document.


38. OECD Ministerial Meeting on Social Policy, Paris, 2-3 May 2011. Session 3 “Paying for the Past, Providing for the Future: Intergenerational Solidarity.” Background Document, 13.


39. OECD Ministerial Meeting on Social Policy, Paris, 2-3 May 2011. Session 3 “Paying for the Past, Providing for the Future: Intergenerational Solidarity.” Background Document, 5.










PREMIÈRE PARTIE.
 
 L’ENFANT AU CŒUR DES SOLIDARITÉS FAMILIALES

FIRST PART.
 
 THE CHILD, CENTRE OF FAMILY SOLIDARITIES






  

    

  


  Chapitre 1.


     Enfant, famille et société


  Chapter 1.


     Child, family and society


  

    ECONOMIC PROTECTION OF THE CHILDREN


       AND WOMEN: PROTECTION OF THE FAMILY


       AND PRINCIPLE OF SUBSIDIARITY OF THE STATE –


       OLD FASHIONED VIEWS FORCEDLY REVISITED


    URSULA C. BASSET


    

      

        PROFESSOR AND PH. D. IN FAMILY LAW, PONTIFICIA UNIVERSIDAD CATÓLICA DE BUENOS AIRES UNIVERSIDAD NACIONAL DE BUENOS AIRES, ARGENTINA


      


    


    

      1. Family law is undergoing a most radical transition. The frailty of marriage and the augmentation of cohabitations have consequences on the economical stand of family members1 and on the intergenerational solidarities between them.


      2. These new circumstances have an impact on social policies. The subsidiary role of state policies concerning individuals might become overburdened, considering that the immediate net of support (i.e. Family members) is lacking to fulfil its task of economic supply and spiritual, affective and psychological support. Eventually, statistics show a rising number of impoverished lone mothers that are unable or at risk to be unable to provide for themselves and their children.2 In some countries, young adults are leaning on their parents sometimes until their thirties.3 Ageing societies are facing the growth in the proportion of the population that is elderly;4 resting on a diminishing population of children aged under 16. This poses majors problems in terms of economic viability throughout Europe.5 These are merely some of the possible examples of the dilemmas implied in the vast subject of intergenerational solidarities. In this context, the law and legal doctrine have to devise creative strategies to redistribute the wealth within former or present family members.


      3. In this paper we have the modest intention of pointing out some topics related to the economic protection of children and women. First, we will start with two issues concerning the framework (sections 1 and 2). Secondly, an impasse concerning some methodological issues (section 3). In the third part of the article we will move on to consider strategies to develop an intergenerational net of support for women and children, and areas in which, to our humble opinion, some research is needed to offer appropriate assessment (sections 4 and 5). The paper ends with a short conclusion and a corollary (sections 6 and 7).


      4. The paper will begin with what might probably be called a shift of paradigm. If previously a main issue in family law was the protection of the family and the enforcement of authority within it; authority has lost its prominence, it has become increasingly difficult to ascertain what a family is and, in face of the fragmentation of family relations, the protection of its unity tends to fade. A new issue is gaining importance: the protection of the vulnerability within the family. We will contend that the identification of the vulnerable persons in family relations (whoever this is: elderly people, children, women) is a clue to the juridical organisation of family law today. But the perspective of the vulnerability has its shortcomings. It contemplates the individual cut off from his familiar ties. That is why the second issue will be another one concerning the proposed framework: the necessary holistic approach to family relations to give a proper account for them.


      5. After dealing with the proposed framework of the matter, we shall introduce a small methodological impasse. This would be a call for interdisciplinary work in family law, especially concerning economic relationships between family members. The recourse to an interdisciplinary approach to family law is not at all new. However, we would like to address the issue of some disciplines that are frequently left out, and whose contribution could be of great significance to comprehend the complexity of familiar issues.


      6. Finally, two specific topics. On the fourth section, we will propose some concrete strategies to cope with the most vulnerable subjects in family relations, some of them retrieved from comparative law. As the title of this paper anticipates, we will focus on children and women. Finally, in section five we will propose some issues in which we think there is a need of some research to be done, to provide helpful information for the years to come.


      7. As already anticipated, paper ends with a short conclusion and a corollary.


      

        I. –  A SHIFT OF PARADIGM: FROM THE INTEREST OF THE FAMILY TO THE VULNERABILITY OF THEIR MEMBERS


        8. In this first section, we propose to deal with a long known principle of civil and common law, whose leading role in family law has an all new significance. Firstly we will attempt a brief enunciation of the protection of the weakness in juridical relations as a principle attaining to the principle of equality and the tensions that arise of its straight application to family relations. Secondly, we will explore some events in family relations that might have paved the way to its new relevance in family law. Thirdly, we will see how this line of thought is useful to reflect upon family law today. Finally, we shall examine some possible flaws that might derive if this principle was to become an exclusive criterion to decide upon familiar relations.


        9. The protection of the weak or vulnerable persons in civil law is as ancient as the very essence of law itself. Aristotle defined the just as what is lawful and equal.6 Indeed, the protection of the weakness in juridical relations is a form of equality.7 To correct the disadvantageous situation of someone who is weak in face of someone who is strong is one of the expressions of equality, as it is to give each other what is owed to them. In this case, the correction of inequality consists in empowering the weak with some legal benefits to equal his position with the powerful in a juridical relation.


        10. The protection of weakness, as a general principle of civil law (or perhaps of any kind of justice, since it is the very core of equality), was interpreted in a harmonic way with the principle of specialty of family law.8 Family relations are of a very peculiar nature. As a matter of fact, a function of the family is to empower and exert solidarity towards its vulnerable members. Family was until recently conceived as a kind of society (an institution) that acted an intermediation between the individual and the state, being one of its purposes precisely to support its vulnerable members.


        11. The increscent frequency of ruptures in family relations, especially visible in the great number of marriages that break down, has probably led the society to believe that the familiar institution is not to be trusted concerning the care of its vulnerable members. Divorce and de facto unions yield new vulnerabilities.9 The repeated failure of family to accomplish its caring task explains a social disbelief in the capacity of the family to fulfil what was formerly one of its main functions.10 The welfare state has come to absorb many of these caring functions.11 In this way, the state has positioned itself in a direct relation with individuals, disregarding the former intermediation of family.12 Concerning children, the interventions of the state in family life have increased over the years.13 There is a trend towards the “de-institutionalization” of the family14: family law tends to approach family life from an individualistic view point.15 Family members are seen as individuals who stand with their personal rights against other family members. The nature of those rights is no longer under the aegis of the protection of the interests of the family. Since family tends to “de-substantiate” or decompose in its parts (family members), the stress in family law is upon individualities and their rights. That is a possible reason why, all of a sudden, the protection of vulnerable persons has gained such an importance in family law. If the family does not perform its task, the state has to penetrate the family and elaborate family law on the basis of individual rights.


        12. The latter leads us to a second possible explanation of the new relevance of the vulnerability-principle. Both, the first and the second explanations are theoretically related. The second possible explanation of the new prominence of this principle has to do with the much discussed contractualization of family relations.16 Since family is treated nowadays more like a contract and individual autonomy within family relations is promoted, the sole idea of the interest of the family as a principle seems to be increasingly obscure.17 In the same line of reasoning, the idea of the democratization of family relations stresses once again the idea of a pact or a consensus of individuals, rather the unity of family members or the idea of an institution with common aims.18 Contractualization and democratization of family relations demand an individualistic view point. Both perspectives also require that corrections be applied for those members who are not in an equal position to negotiate their interests.


        13. Who is vulnerable in family relations, is no longer a question that could be answered straightforwardly; particularly when differences between genders are blurred and it is suggested that children should be empowered with similar rights as adults have.


        14. Regarding gender equality, in some countries marriage is no longer an exclusive domain to men and women. Feminist writers contend that the gender-neutral paradigm has erased the special protection stemming out of womanhood,19 which used to be a leading principle in individual family rights. Even if the law is increasingly gender-blind, the fact of the special vulnerability of women does apparently remain.20 When the founding relation in the family is between a man and a woman, the marriage or cohabiting relationship has lasted long years or there are children, after the breakdown women suffer inevitably deleterious effects.21


        15. Apart from women, there is still the vector of the child to raise a protective set of rulings. A child is much more vulnerable after marital breakdown, when family life is gravely conflicting, in de facto cohabitations and in households that lack one of the parents.22


        16. Elderly persons and persons with disabilities are also vectors raising protective provisions. For the purposes of this paper we will focus on women and children.


        17. As we said, there has been a swing in law. From the protection of the family unit we are now turning to the protection of vulnerable individualities in family relations. In 1993, Guido Alpa was already proposing the idea of a new status in law (we remember our status familiae and all its importance). He proposed a new status deboli.23 This shift of paradigm has been already examined in some Italian scholars like Sesta, Marella, Quadri, Amagliani.24


        18. The concept of vulnerability has a promising future: it is gender neutral and it helps to build a set of rules that trigger familiar solidarity, thus placing the state in a subsidiary role.


        19. The swing towards the importance of the principle of the protection of the vulnerable in family law is advantageous, because it provides a tool to correct inequalities and reinforce familiar solidarity concerning their fragile members. It is a proper counterweight to the prevalence of the principle of autonomy in family relations.


        20. On the other hand, the concept of the family as mere individualistic relations does not appear to give an account for the common aims and experiences that bind family members. There is more than personal rights to family law. A view that restricts family law to autonomy and vulnerability would fail to account for the tie that binds family members. This tie is not only one of autonomous will, but of blood, of a notion of familiar identity, of shared experiences, common languages and meanings, and very frequently, common aims.


        21. Therefore, it might be fair to ask if we should not eventually reconsider promoting the consideration of the principle of the unity of the family alongside the legal enforcement of individual rights within it. The legal perspectives we adopt do shape society. It might be that disregarding the unity of the family is not only a policy statement, but a performative one. At this point, we are ready to move on to the second issue, concerning the complexity of family relations and its bearing on the vulnerability of its members.


      


      

        II. –  A COMBINED SOLUTION TO A COMPLEX PREDICAMENT


        22. Some family law scholars are stressing the fact that family law issues are complex25. This complexity reveals itself in at least two senses:


        

          	

            i. Family is not only a juridical matter. Family transcends its own juridical dimension. It is indeed juridical as it is constituted by a web of juridical relations between its members. Yet, family outgrows its intrinsically juridical self: it has economic, political, moral and spiritual dimensions; all of them inextricably intertwined26.


          


          	

            ii. Family involves a most singular unity between its members. No juridical relation has such a unique closeness of its members. Family forges individual identities of their members, so that everyone is socially identified as a family member. This occurs not only at a juridical level, but at the most intimate level of human conscience. We all have the indelible mark of our familiar affiliation.


          


        


        23. In sum, family has multiple dimensions beyond the juridical one and these family relations have a unique closeness which is not replicated in any other juridical relation to be found in Civil or Common law.


        24. We already sketched some of the complexity of family relations in the section 1 of this paper. The view that reduces family relations to the mere individual juridical claims between family members distorts the complexity of the familiar phenomenon. Family bonds are about individual rights, but they are also about a common and shared identity that gives a profound meaning to familiar obligations, a reality that exceeds the narrow juridical approach. In the words of the Italian legal philosopher Francesco D’Agostino: “Identity cannot do without “familiarity”, and “familiarity” is constituted by multiple dimensions, all of which could be defined by the world “acknowledgement”, this is, in juridical terms, but according to their own specific modalities”.27 By “acknowledging” a fellow family member, I acknowledge myself.28 We all are sons and daughters because we were acknowledged by our parents. In family life the acknowledgement of a juridical duty is far deeper than in any other legal discipline. In family life juridical duties are entangled with deep affection. It goes down to the deep identity of every human being. This goes to show how family law is of an inextricable complex nature in which all its dimensions are entangled.


        25. As a result to these complexities we have just outlined, we would like to point out the second topic, and that would be a matter of perspective. Family issues should be approached in a holistic manner.


        26. A holistic approach means that even if we cannot do without the benefits of the vulnerability-approach, we will have in turn to take into consideration the whole of family relations. Otherwise, we risk a dangerous flaw. A flaw that would impact ultimately on the identity and familiar life of concrete human beings.


        27. On this basis, the following conclusions should be drawn: a) a jurist, when dealing with individual claims in family law, should reinsert this claim in a familiar context in which this claim takes place; b) specifically, it is artificial to treat economic and personal aspects of family law as isolated compartments.


        28. Let us take an example. After a marital breakdown when the time of negotiation comes, all issues are thrown into the same pot. It is reasonable to do so, since most aspects of family life are intertwined. Many might criticize this, proposing to establish clear boundaries between personal and economical aspects, or even between “conjugal” and “parental” relations. Nonetheless, persons at stake cannot be divided as neatly as we scholars divide their rights in our theoretical approach. A woman will not make an optimal mother if she has unresolved conjugal issues. Economical agreements between spouses, that meant a waiver of rights for the wife, could impact on the quality of life of children. Nothing is straightforward when family life is concerned. Rationalistic and dogmatic approaches do not fit with the nature of family relations.


        29. Additionally, this complex nature of familiar issues, requiring a holistic approach implies an epistemological derive: the recourse to interdisciplinary work.


      


      

        III. –  TWO EPISTEMOLOGICAL DERIVES: THE BROADNESS OF INTERDISCIPLINARY APPROACH


        30. In line with the holistic approach just proposed, if we agree that family has so many layers, and that these layers are merged in family life; we are obliged to conclude that complex family issues should be analysed with an interdisciplinary assessment. Particularly, we would like to stress some aspects of family life that could have some bearing in family solidarity, yet they are sometimes omitted in the interdisciplinary work. More than in any other subject, we need to include legal philosophers, moralists and experts in theology as interlocutors in the scientific dialogue concerning intergenerational solidarity.29 Following the holistic thread, we should acknowledge all dimensions of the human being: not only the juridical, sociological, psychological, ethnological or cultural ones; but also the spiritual and deep ontological and moral questions that lie on the very basis of humanity.


        31. The legal approach should abandon all pretension of universality or exclusiveness and confine itself to the boundaries of its discipline.30


        32. In sum, the third thread I would l would like to propose to the audience is an epistemological one. It concerns the need to abide into this issue broaden mindedly, implying moral and theological scientists.


      


      

        IV. –  WHAT STRATEGIES TO DESIGN AN INTRAFAMILIAR NET OF SUPPORT TOWARDS VULNERABILITY


        33. Based on our previous reflections, the next paragraphs deal with some concrete economic remedies to protect the vulnerability of women and children.


        

          A. Children


          34. Children are vulnerable “by reason of their physical and mental immaturity”. Therefore, they “need special safeguards and care, including appropriate legal protection, before as well as after birth” (Convention on the Rights of the Child, preamble, paragraph 9, quoted from the ten principles set by the Declaration on the Rights of the Child, 1959).


          35. Children have always been vulnerable, because beyond any ideology or rhetoric about children rights, they are physically and mentally immature. They are growing, and they need adults to assist and guide them during this process.


          36. The Convention on the Rights of the Child (CRC) takes notice of this need of care and guidance. In the fifth and fourth paragraph of the preamble, it prefers the family as a natural carer of the child: “Recognizing that the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding”; “Convinced that the family, as the fundamental group of society and the natural environment for the growth and well-being of all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully assume its responsibilities within the community”.


          37. The subsidiarity of the State is implied in this emphasis put on parental responsibility, the unity of the family and the protection of the familiar unit (Art. 9; Art. 27: “The parent(s) or others responsible for the child have the primary responsibility to secure, within their abilities and financial capacities, the conditions of living necessary for the child’s development”). Within the family, parents are preferred to take care of their children. If family fails its task, there are other forms of care. These substitutes of familiar care should emulate the family and preserve, if possible, the natural and cultural environment of the child (Art. 29, 3). The direct care by state institutions of children is to be, when possible, avoided. However, the states should provide assistance to the families and create legal resources to enforce the maintenance of the parents (Art. 27, 3-4).


          38. In sum, generally speaking, the CRC acknowledges that the best environment for the personal and economic development of children is the family.31 Specifically, when speaking about economic resources, the CRC enunciates the principle of subsidiarity, meaning that parents or caretakers should be primarily responsible to provide for the children. Nonetheless, they should be supported by the state with material assistance and support programs (policy measures) and measures to secure the recovery of maintenance for the child from the parents or other persons having financial responsibility for the child (legal measures).


          39. The novelty about the CRC’s doctrine is precisely the urgent need the states have to put these rules into practice. With national economies having to cut down their spending, the welfare state is in crisis.32 Where previously the state was in position to absorb some functions traditionally performed by the families, now economies impose a withdrawal from the state and encourage the charge of children to be allocated to the families. Parental (economical) responsibility is now more than ever a necessity.


          40. Then again, there are other directions that could be derived from the CRC. In this paper, only two of them will be addressed shortly. First, the scope of the best interest of the child concerning the protection of its economic vulnerability. Secondly, the rights of participation of the child in the decisions concerning their economic protection.


          41. On the subject of the scope of the “best-interest standard”, it has an obvious bearing when the child is the direct subject of economic benefits in family relations (alimony, family home). It appears that that limited scope of influence could be widened. The mandate of Art. 3 CRC is as wide as it could be: “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.” The best interests of the child should be considered in any decision concerning their wellbeing. Therefore, a radical revision should be undertaken, so as to adjust all of the family law according to this standard. Of course, it has been said that children’s rights are not the only ones taken into account in family relations. Yet, they are the great treasure of societies, in order to attain a sustainable development of the human race.


          42. The interests of children should be a primary consideration, preeminent to those of the adults involved. Hence, the standard should be applied beyond their direct benefit33, and should comprise juridical relations to which the child is an indirect subject34. Some cases to be considered are the following35: economical agreements between parents, allocation of properties, the right to use or live in familiar homes and other issues should be reviewed in the light of the best interest of the children involved. This might sound controversial because it implies a limit to the autonomy of adults. Perhaps it is time to revisit the nature and scope of this autonomy when children are involved and might be indirectly damage the interests of children involved.


          43. Secondly, and in the same line of analysis, the issue of the participation of the child in the determination of its best interests in situations in which he is only an indirect subject has to be attended. Is there an interest of the child at stake, he or she has to be granted the right to express his views (Art. 12 CRC). It might not be necessary to actually hear the child, if he is not capable of expressing his views or forming his own judgment. Yet, in any case when his rights are concerned his personal situation should be specially considered, even when the case apparently only deals with the claims between their carers (father-mother in a divorce, for instance).


          44. We will not develop these swift suggestions. Still, the point remains: the child has a right to a family. An intact family was at the time the CRC was issued, and continues to be now; the best response to the economic provisions for children. When the family breaks down, the state has to prioritize children in all measures concerning their direct or indirect interests.


          45. Whatever the case may be, the best way to secure children’s rights might be an indirect move: strengthening the family to secure the future of children. Then again, a holistic approach to ensure personal rights.


        


        

          B. Women


          46. After decades of empowering women and their rights, our era produces new defies. Gender equality is hard to be achieved. The presence of women in the labor force, academic degrees, the independence from their own body (meaning the liberty to decide when to get pregnant), the postponement of marriage and having children, the liberty to divorce, it seems, have not been enough to dispel the bad spirits.


          47. Concerning family law, there is an unavoidable fact that lone mothers, cohabiting women, women who divorce after a long lasting marriage, women who divorce with children, and in general women who divorce are significantly more impoverished than men in similar situations.36 This impoverishment might last long after divorce or the birth of children. These facts reveal the need of women of special protection. In fact, the Convention on the Elimination of all Forms of Discrimination against Women (CEDAW) takes as a point of departure the greater impoverishment women have to endure compared to men in the 8th Paragraph of its Preamble: “Concerned that in situations of poverty women have the least access to food, health, education, training and opportunities for employment and other needs”.


          48. It cannot be said that women are constitutively vulnerable. We will not find any such indication in the CEDAW, as we do indeed regarding children in the CRC.


          49. As it happens with children, the place of women in societies is at its very heart. In Paragraphs 12 and 13 of the afore mentioned Preamble, we can read the following: “Convinced that the full and complete development of a country, the welfare of the world and the cause of peace require the maximum participation of women on equal terms with men in all fields”; and: “Bearing in mind the great contribution of women to the welfare of the family and to the development of society, so far not fully recognized, the social significance of maternity and the role of both parents in the family and in the upbringing of children, and aware that the role of women in procreation should not be a basis for discrimination but that the upbringing of children requires a sharing of responsibility between men and women and society as a whole”.


          50. Maternity, the upbringing of children, the contribution women make to society because of the particular characteristics of the feminine way of being cannot be disregarded. That is why the responsibility that relies on the shoulder of women should be distributed with equity in family life, women should be especially protected and the state should provide polices and legal mechanisms so as to secure those women wanting to bear life are going to receive familiar and social support (and not being punished for their decision).


          51. Once again, the protection should imply direct and indirect means. The direct means of protection usually make their appearance when the family breaks down. Comparative law has offered several mechanisms to respond to inequality. In some Countries, a compensatory relief is to be opted for. Participatory of Community regimes do often offer better economic conditions to women (in Civil Law countries).37 The new perception of immaterial goods that could be valued at the end of marriage could present another way out.38 In a society that has been called as one of “dematerialized wealth,”39 personal capacities acquired during marriage due to joint efforts and potential they represent for spouses even after the breakdown should be taken into account to devise a way of compensation for the generous spouse that has declined to invest time in himself or herself, and invested time in the household instead. Prenuptial agreements do eventually include clauses that aggravate indemnities if the rupture of marriage occurs in certain conditions.40 In some countries, in de facto cohabitation the contribution made by the women with domestic work or in the familiar business might be treated as unjust enrichment.41 Other remedies to be found in comparative law are: proprietary estoppel, constructive trusts, quantum meruit, equitable lien or unjust enrichment.42 There could be other means to promote family solidarity, like tax advantages, employment protection for those seeking to provide care for dependants, grants and benefits to choose caring for dependent people, modifications to the law of inheritance whereby a career would receive a privileged position, among other remedies.43


          52. Probably, the most interesting means or protections are those who envisage long term reforms. Sustainable development has to provide with long term solutions. To provide with an answer to personal rights in family relations resolves superficially some problems for some women. A more fundamental solution would require examining the causes and the circumstances in which women end up impoverished. Surprisingly, some recent statistics lead us to believe that once again an enduring and stable marriage is the best environment for women.44 In every sense, even the economic one.


          53. Facing these facts, the question arises if governments should not eventually attempt policies to promote long-term marriages. Or if the states should not grant support for those relationships as an indirect mean of protecting the vulnerability in women. We would land again on the need of a holistic approach on personal rights in family relations, to protect the vulnerable.


        


      


      

        V. –  WHAT LINES OF RESEARCH COULD BE PROPOSED


        54. As it has been already announced, this paper aims to propose some concrete research areas that could shed light on the issue of intergenerational solidarities. Elizabeth Cooke,45 the English Professor, regarding ancillary relief proposed recently two unavoidable topics, to which some more will be added. She proposed to research on the economic analysis of family relations and the impact of affection and conflict in the economic relations of the family. These two issues are of the outmost importance, and family studies should commit to develop them. Once again, these claims for interdisciplinary groups of research.


        55. We would like to suggest some more issues. Firstly, there is an urgent need to revisit the principle of specialty of the family.46 It was an obvious issue some generations ago.47 With the extraordinary development of the theories that admitted indemnities between family members plus other developments that could not be addressed in this frame,48 the idea of specialty has progressively vanished. It is surprising to learn that after the leading investigations of Salvatore Patti back in the ’80,49 the Italian doctrine has nowadays a leading contribution to redefine the special nature of the family, and therefore what could possibly be the interaction between general civil law with the institutions of family law.50 The grave importance of this issue has to be underlined; otherwise there could be at risk of our legal doctrine having a detrimental effect on family relations.


        56. The research on the subject of the principle of specialty will allow us ultimately to turn to civil law or common remedies without hurting the special solidarity inherent to family members. The indistinct use of institutions imported from other fields of law, without the contraction emerging of the peculiarity of family relations has a distorting effect on family relations. It treats family members as estranged individuals. This is precisely an approach we are trying to avoid when we stress solidarity.


        57. We need to humanize our scientific views; otherwise we will not be able to promote humanity into family life.


        58. Having said so, we could fearlessly make an appeal to civil law or common law instruments like those proposed in section 4, in order to enforce or promote solidarities between family members. But all of these proposals could be distorting in the long term if we do not bear in mind the special nature of family relations.


        59. Secondly, research on the nature of gratuitous obligations between family members is much needed. It is another forgotten issue. Recently a most interesting piece has been produced on this field in the French doctrine for instance by Vivien Zalewski, in his book Famille, devoirs et gratuité.51 We need to establish the nature and structure of the gratuitous duties, if they are enforceable, and how does the principle of specialty and unity of the family impact in them.


        60. Thirdly, where there are marital property regimes, may be the associative nature of marriage should be revisited, and the community or participatory regimes should be stressed or preferred.


        61. The last concrete proposal: as we already announced we think there is a great deal of work to be done concerning the field of immaterial goods. The theory of immaterial goods is developing enormously, but we have not seeing any application in family relations, even if it sounds obvious. The great French jurist Robert Joseph Pothier wrote back in the 18th Century, that when during marriage money is invested in order to develop the labour skills of one of the spouses, the marital community is a creditor for the money so invested.52 Quite a suggestive thought, even in the legal systems in which there are not marital regimes. It expresses an idea of justice, implying immaterial goods and familiar solidarity in the case of a breakdown.


      


      

        VI. –  A SHORT CONCLUSION: OLD FASHIONED VIEWS FORCIBLY REVISITED


        62. At this point, we stop, turn around and look back to the previous pages. With surprise we realize that this essay could have been written maybe some four generations ago. Promoting family life, family solidarity, and the vulnerability of women, of children. It might well be. It might also be that some relationships between humans are never out of fashion, they emerge with a spontaneous freshness, floating over the passing generations. Even if its occurrence has diminished, most people do look up to loving and enduring marriages, were children have the chance to grow with their own parents and learn that whatever the difficulties of life, promises will be kept and difficulties will be overridden. Sadly, this is not always possible for everybody. However, actual research still shows how beneficial it is: for children, for women, for elderly people and ultimately, yes, for men as well.


        63. Legal scholars are frequently so embedded with the pathologies of family life they are summoned to correct, that they often forget its beauty.53 And so, there is always the risk to forget that the main task of family law is to promote the best, trying to save what can be saved from the worse.


        64. In sum: future solutions, to my humble view should be: a) protection of the vulnerable, b) reinserting the individual rights in familiar relations in a holistic approach to family life; c) bearing in mind a model of family that includes all of its dimensions (open minded, humble juridical approach); d) promoting the principle of the unity of the family; and, e) revisiting specialty of family relations. In this paper we proposed some specific devises, we did not however put the stress on them. A sustainable model will not come out of concrete and circumstantial solutions. A reallocation of resources is a mere palliative mean to the economic imbalance caused by disruptive family relations. More radical approaches might be needed.


      


      

        VII. –  COROLLARY


        65. The reader of his paper has probably heard of Jorge Luis Borges, the famous Argentine writer. There is an anecdote that is told about him. The last years of his life he became blind. Once, he was trying to cross a huge avenue in Buenos Aires (the famous “9 de Julio”). He did not know how, so he stood a there while waiting for help. A man, who opposed strongly his by then well-known political views against peronism,54 took him by his arm, and they crossed. When they were about to reach the other side of the street, the man who helped him cross dropped into his ear: “I am a peronist”. Borges, comforted him soothingly: “Never mind, young men. I am blind too”.55 We will never know if this ever happened, yet, it comes very handy to provoke a short reflection.


        66. Maybe family law doctrine is crossing the edge of the present times like Borges and his mate in this funny story. We do blindly.


        67. As if family were testing its boundaries between ideology and a thoughtless day-to-day life choices, fully immersed in the present minute. Whilst we do so, a certain group of vulnerable persons we did not deal with in this paper (and whose faces we do not know), will bear the consequences of our (theoretical) deeds. It might result in inequality. A very odd inequality, a future inequality: inequality between generations.56 Our actual decisions and doctrines on family law might constitute our legacy.57
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      La condition juridique du mineur a évolué tout au long de l’histoire1. Les enfants intégraient la propriété privée des parents comme un élément du patrimoine de ces derniers2, lesquels l’administraient avec un pouvoir absolu et une soumission totale.


      L’abandon, la brutalité, la violence et l’abus ont été des circonstances que les mineurs ont subies tout au long de l’histoire. Progressivement et au regard de la variété des abus commis contre l’enfance, notamment la question des travaux forcés des mineurs, apparait la nécessité de les protéger et de leur reconnaître certains droits. Cependant, on ne leur reconnaît pas la possibilité de défendre ses droits par eux-mêmes. Tardivement et après la Deuxième Guerre Mondiale, on reconnait le mineur comme étant un être ayant une autonomie et une capacité pour s’affirmer comme un sujet qui a des droits qui lui sont propres.


      Il faut mentionner la Déclaration Universelle Des Droits de l’Homme approuvée par l’Assemblé Générale des Nations Unies en décembre 1948 qui incluait implicitement les libertés et droits de l’enfant et la Déclaration Universelle des Droits de l’enfant approuvée en 1959 par l’Assemblée Générale des Nations Unies. En ce sens, une étape importante est la Convention des Droits de l’Enfant de 1989 (CDE), texte qui fait référence aux diverses situations vitales que peut vivre l’enfant, et attribue des droits qui garantissent la protection de ce dernier dans toutes ces situations.


      La Convention dans son article 1 présente l’enfant comme « tout être humain âgé de moins de dix-huit ans, sauf si la majorité est atteinte plus tôt, en vertu de la législation qui lui est applicable ». Par conséquent, tous les enfants sont des sujets qui font partie de cet ensemble de droits et sont créanciers d’une protection effective, sans aucune différence ou discrimination comme le souligne l’article 2.


      Son exercice peut être réalisé par ceux qui, selon l’article 18, doivent défendre les droits des enfants : les parents, les représentants légaux, l’État et les institutions publiques et privées qui peuvent et doivent intervenir dans l’intérêt du mineur. Les droits des enfants reposent sur la dignité inhérente à tout humain et sur les valeurs qui représentent celui-ci.


      Dans le préambule de la Convention il est écrit que « Considérant que, conformément aux principes proclamés dans la Charte des Nations Unies, la reconnaissance de la dignité inhérente à tous les membres de la famille humains ainsi que l’égalité et le caractère inaliénable de leurs droits dont le fondement de la liberté, de la justice et de la paix dans le monde, ayant présent à l’esprit le fait que les peuples des Nations Unies ont, dans la Charte des Nations Unies, proclamé à nouveau leur foi dans les droits fondamentaux de l’homme et dans la dignité et la valeur de la personne humaine, et qu’ils ont résolu de favoriser le progrès social et d’instaurer de meilleures conditions de vie dans une liberté plus grande […]. »


      Cependant, la Convention veut être plus concrète et offre une sécurité juridique en disant dans le préambule que « l’enfant, en raison de son manque de maturité physique et intellectuelle, a besoin d’une protection spéciale et de soins spéciaux, notamment d’une protection juridique appropriée, avant, comme après la naissance »


      L’article 3.1 de la Convention indique que « Dans toutes les décisions qui concernent les enfants, qu’elles soient le fait des institutions publiques ou privées de protection sociale, des tribunaux, des autorités administratives ou des organes législatifs, l’intérêt supérieur de l’enfant doit être une considération primordiale. »


      

        I. –  DROITS DU MINEUR ET PRINCIPE DE L´INTÉRÊT SUPÉRIEUR DU MINEUR


        Les droits qui correspondent aux enfants, et qui nous intéressent3, sont brièvement :


        

          	

            Le droit à la protection familiale (art. 7, 18, 20 et 27)


            

              	

                Article 7.1 : « Le droit de connaître ses parents et être élevé par eux. »


              


              	

                Article 18.1 : « La responsabilité d’élever l’enfant et d’assurer son développement incombe au premier chef aux parents ou, le cas échéant, à ses représentants légaux. Ceux-ci doivent être guidés avant tout par l’intérêt supérieur de l’enfant. »


              


              	

                Article 20 : « Tout enfant qui est temporairement ou définitivement privé de son milieu familial, ou qui dans son propre intérêt ne peut être laissé dans ce milieu, a droit à une protection et une aide spéciales de l’État. »


              


              	

                Article 27 : « 1. Les États parties reconnaissent le droit de tout enfant à un niveau de vie suffisant pour permettre son développement physique, mental, spirituel, moral et social. 2. C’est aux parents ou autres personnes ayant la charge de l’enfant qu’incombe au premier chef la responsabilité d’assurer, dans les limites de leurs possibilités et de leurs moyens financiers, les conditions de vie nécessaires au développement de l’enfant. »


              


            


          


          	

            Le droit à la vie privée (art. 16) : « 1. Nul enfant ne fera l’objet d’immixtions arbitraires ou illégales dans sa vie privée, sa famille, son domicile ou sa correspondance… 2. L’enfant a droit à la protection de la loi contre de telles immixtions ou de telles atteintes. »


          


          	

            Le droit à l’honneur (article 16) : « Nul enfant ne fera l’objet […] d’atteintes illégales à son honneur et à sa réputation. 2. L’enfant a droit à la protection de la loi contre de telles immixtions ou de telles atteintes. »


          


          	

            Le droit à la liberté d’expression (art. 12 et 13) :


            

              	

                Article 12.1 : « Les États parties garantissent à l’enfant qui est capable de discernement le droit d’exprimer librement son opinion sur toute question l’intéressant, les opinions de l’enfant étant dûment prises en considération eu égard à son âge et à son degré de maturité. »


              


              	

                Article 13.1 : « L’enfant a droit à la liberté d’expression. Ce droit comprend la liberté de rechercher, de recevoir et de répandre des informations et des idées de toute espèce, sans considération de frontières, sous une forme orale, écrite, imprimée ou artistique, ou par tout autre moyen du choix de l’enfant. »


              


            


          


          	

            Le droit à la liberté de pensée, de conscience et de religion (art. 14)


          


        


        L’intérêt de l’enfant est revendiqué comme l’un des principes directeurs de la Loi Organique 1 / 1996 sur la Protection juridique des mineurs (LOPJM), l’article 2.a. stipule que « l’application de la présente loi situe en priorité l’intérêt supérieur des enfants sur tout autre intérêt légitime qui pourrait y assister ». L’article 3 de la présente loi indique que les droits appartiennent aux mineurs et que ces droits sont « reconnus par la Constitution et par les traités internationaux desquels l’Espagne fait partie, en particulier la Convention relative aux droits de l’enfant des Nations Unies et d’autres droits garantis par le système juridique ». Plus précisément, le droit à l’honneur, la vie privée et la réputation (art. 4), le droit à l’information (art. 5), la liberté idéologique (art. 6), le droit de participation, d’association et de réunion (art. 7), le droit à la liberté d’expression (art. 8), le droit d’être entendu (art. 9). Pour la réalisation effective de ces droits, la loi fait de façon explicite un appel aux parents afin de respecter, protéger, assurer, de coopérer et promouvoir ces droits4.


        De ce fait, faire allusion à l’intérêt de l’enfant est quelque chose qui doit être analysé sous différents angles. D’une part, et compte tenu des dispositions de l’article 2, « Principes généraux » de LOPJM, la question qui se pose est de savoir quel est le rôle de ce principe dans le domaine juridique. D’autre part, et plus concrètement, il s’agit de définir ce qui peut être considéré comme étant « l’intérêt de l’enfant » dans la pratique.


        La première question nous renvoie au terme « principe » qui peut prendre des significations différentes : a) des principes comme étant des normes générales ; b) des principes comme étant des normes spécifiquement rédigées en termes vagues ; c) des principes comme étant les règles qui expriment les valeurs supérieures d’un cadre juridique ou un secteur de celui-ci5 ; d) des principes comme étant des règles programmatiques ou directives ; e) des principes comme étant les règles relatives aux organismes d’exécution et qui indiquent comment sélectionner et interpréter les règles applicables ; f) des principes généraux énoncés permettant la systématisation et la compréhension d´un système juridique ou d’une partie de celui-ci. Soulignons que les principes sont des normes avec des caractères spéciaux6, et non seulement des directives programmatiques. Les principes ont une nature dite « fondamentale », puisque leur modification provoque la transformation du système juridique ou du secteur où ils agissent vu qu’ils sont considérés comme des lignes directrices d’interprétation préférentielle.


        Le principe de l’intérêt supérieur de l’enfant réunit bon nombre des caractéristiques en question, puisque la loi a cherché à placer comme prioritaire la protection intégrale de l’enfant et à la présenter comme un critère supérieur à l’interprétation, sans concrétiser ce qui permet l’existence de situations diverses et complexes. Nous pouvons dire que ce principe est l’expression du contenu de l’article 39 de la Constitution espagnole (CE) qui insiste sur une protection complète des enfants mineurs, comme le montre la Sentencia du Tribunal constitutionnel (STC) 273/2005, du 27 octobre7.


        C’est-à-dire que, non seulement ce principe est une partie des principes directeurs de la politique sociale et économique tel qu’il est consacré dans les articles 39 à 52 de la CE, mais il est aussi un principe général du Droit Privé. Dans ce double sens, le principe de l’intérêt juridique du mineur : « a) agit comme un instrument d’information institutionnel qui affecte les personnes à protéger (autorité parentale, tutelle, abandon et familles d’accueil, adoption) et qui apporte les lignes directrices dans l’obtention d’une finalité constitutionnelle (protection des mineurs) ; b) fournit des critères d’interprétation (essentiellement téléologique) conformes à ce principe et au système de valeurs sous-jacentes des normes directes ou connexes qui touchent les enfants ; et c) devient une règle par défaut d’application (art. 1, 4 Code civil (Cc), où l’absence de nouvelles règles, c’est-à-dire, en dehors des cas prévus (en fonction de l’intégration de systèmes) »8. Ce principe n’a pas un caractère absolu mais un caractère relatif, mais lorsqu’il faudra introduire des limites à ce dernier, il faudra utiliser des arguments raisonnables et de modérations qui répondent aux bénéfices et avantages de la décision à adopter.


      


      

        II. –  CONCRÉTISATION DE L’INTÉRÊT SUPÉRIEUR DU MINEUR


        La deuxième question à considérer est de déterminer quels sont les intérêts de l’enfant9 et comment procéder à sa réalisation, en tenant compte des différentes implications que celle-ci a. Lorsque nous adoptons une décision judiciaire dans un processus de séparation et de divorce, en ce qui concerne les enfants, il est logique que nous devions respecter les intérêts de ceux-ci, ce qui est comme une « règle de reconnaissance »10, et qui définit le critère ultime pour valider la pertinence et l’adéquation d’une solution en réponse à la nécessité d’une protection de leurs droits (la liberté, l’éducation, la santé, l’intégrité). Il est clair que la détermination de l’intérêt supérieur de l’enfant est très complexe, car cela dépend de variables à considérer dans chaque cas : a) les situations impliquant uniquement l’enfant, les situations de conflit avec les droits d’autrui ; b) les circonstances spécifiques à la crise conjugale quand celle-ci se produit ; c) les relations antérieures des enfants avec leurs parents, grands-parents, famille ; d) la maturité de l’enfant à comprendre la situation ; e) la disponibilité de ressources financières, etc. Les crises conjugales, en général, sont perçues par les époux comme un échec et par les mineurs comme un tort. C’est pour cela qu’il s’agit souvent d’une situation négative de conflit dans laquelle les enfants sont impliqués.


        Si nous considérons que la minorité d’âge va jusqu’à 18 ans, l’âge et la maturité du mineur sont des éléments à prendre en compte en ce qui concerne les opinions de ceux-ci. L’intérêt du mineur est bien plus que l’expression d’une opinion. Pour qu’elle soit considérée comme telle, il faut mettre en évidence que c’est sa propre opinion, qui entre dans ce qui est raisonnable et dans ce qui est objectivement important pour l’enfant.


        Dans la concrétion de l’intérêt de l’enfant entrent en jeu les différentes circonstances personnelles de ce dernier et « les paramètres idéologiques et sociologiques du moment, les conditions et la sensibilité du groupe social dans lequel il se trouve ou dans lequel il doit être, avec l’aide de données et critères sociologiques, psychologiques, étiques »11.


        Une fois analysée la complexité de cette question, il faut maintenant se focaliser sur la matérialisation de l’intérêt du mineur dans une perspective juridique.


        Le mineur est une personne en formation et c’est pour cela qu’il doit être protégé, qu’il doit y avoir une garantie de protection spéciale de ses droits fondamentaux. Dès lors, nous pourrons faire toutes les interprétations possibles sur l’intérêt de l’enfant mais en respectant toujours le « noyau » de ses droits fondamentaux et des droits qui s’en suivent. Il existe une multiplicité de dimensions qui contribuent à former la personnalité dynamique du mineur, c’est pour cela que nous ne pouvons en aucun cas oublier les décisions qui peuvent affecter les aspects matériels de subsistance et les aspects affectifs qui vont contribuer à son bonheur. Il se doit de combiner les besoins présents et futurs de façon équilibrée dans le but d’obtenir une protection cohérente des actuels et futurs intérêts du mineur. Il s’agit donc de faciliter tout ce qui est nécessaire au développement de sa personnalité et et des identités qui lui sont propres. Comme je l’ai signalé précédemment, le noyau de l’intérêt du mineur est composé par les droits fondamentaux. Cependant, certains droits fondamentaux inclus dans une situation de crise conjugale qui peuvent se déduire par exemple lorsque nous observons le contenu soit des conventions régulatrices en cas de communs accords ou dans les différentes décisions judiciaires, centrées essentiellement sur les questions relatives à la garde de l’enfant, au régime de visites, à l’exercice de l’autorité parentale, des pensions alimentaires, est la finalité est promouvoir les moyens pour que les mineurs puissent exercer ses droits fondamentaux dit de première génération (la liberté, l’association, la réunion, l’intimité…) ainsi que ceux qui sont de seconde génération (droits économiques et sociaux : santé, assistance sanitaire, éducation.) Mais le fait que ceci soit réglé n’empêche en aucun cas l’apparition de disparités qui peuvent rendre difficile l’exercice de ses droits.


        Dès lors nous pouvons faire certaines considérations.


        A) Le droit à l’éducation a pour objectif le développement de toutes les facettes et caractéristiques de la personnalité dans le but que tous les individus puissent atteindre un grade de satisfaction dans leur vie personnelle et sociale. Les mineurs sont les titulaires de ce droit, et pour l’achèvement de ceux-ci sont spécialement désignés les parents comme sujets passifs.


        Maintenant, l’éducation se définit en terme de processus d’éducation et d’apprentissage ; que le mineur va acquérir des connaissances, valeurs, capacités, habilités mais il doit aussi être responsable de sa propre formation à travers l’acquisition d’un esprit critique en confrontant avec ses éducateurs sa vision particulière du monde et de la réalité. À travers l’éducation, le mineur, particulièrement, et tous les individus, en général, doivent développer leur personnalité et être conscients de leur dignité et responsables de leur futur. L’éducation du mineur a tendance à répondre à un projet partagé par les parents qui cherchent la formation de ses enfants en accord avec sa propre façon de comprendre les différents aspects de la vie, sociaux, politiques, idéologiques ou religieux. Même en étant dans ce projet partagé, les parents peuvent avoir des points de vue différents en défendant d’un côté le contrôle rigide des activités du mineur et de l’autre, penser qu’une autocorrection plus laxiste du mineur responsable est le plus adéquat pour l’éducation de ce dernier. Parfois, les échecs scolaires des enfants sont assumés par l’un des deux parents comme une arme face à d’autres modalités d’éducation de l’autre. L’absence de projet commun fait que les différences sont de plus en plus grandes lorsqu’il s’agit de choisir un modèle éducatif scolaire et chacun des deux parents maintient un modèle opposé à l’autre (publique/privé ; religieux/laïc). Il est vrai que jusqu’ici il n’y a pas strictement eu une violation du droit éducatif du mineur puisqu’il va à l’école mais cette disparité de critère est un reflet des différentes valeurs qu’ont les parents dans les domaines sociaux, politiques et économiques qui peuvent affecter l’éducation du mineur et les décisions immédiates à prendre au sujet de la formation de ce dernier12 La situation s’empire lorsque nous sommes face à des situations de conflits qui peuvent déboucher en crise maritale. En résumé, si l’éducation est quelque chose de plus, ce qui est le cas, que ce qui est reçu dans le centre éducatif, alors, les possibilités de mettre en danger le droit à l’éducation dans les situations de crise matrimoniale augmentent.


        B) L’article 6.1 de LOPJM nous dit que le mineur a le droit à la liberté idéologique, de conscience et de religion et ajoute dans l’article 6.3 que les parents ou tuteurs légaux ont le droit et le devoir de coopérer pour que le mineur puisse exercer cette liberté de façon à contribuer à son développement intégral. Le mineur a le droit, par conséquent, d’exercer librement ses croyances religieuses et d’agir en accord avec celles-ci ; il a un cadre d’action intellectuel qui n’est pas attaché à la coercition externe des autres. L’article 27.3 de la CE nous dit que « les pouvoirs publics garantissent le droit qui assiste les parents pour que ses enfants reçoivent la formation religieuse et morale en accord avec ses propres convictions ». À première vue, il paraît raisonnable de penser qu’il n’y a pas de conflit entre les articles exposés vu que, dans la première étape du développement du mineur, les parents, dans l’exercice de leur autorité parentale et de leur droit, adoptent la formation religieuse et morale qu’ils considèrent adéquate pour le développement personnel des enfants. Lorsque ceux-ci atteindront une maturité suffisante ils pourront choisir entre la religion ou la morale et choisir l’option la plus satisfaisante pour leurs exigences spirituelles et vitales. Cependant, la réalité est différente puisque même si les mineurs choisissent une option différente de celle de ses parents, il est probable que ceux-ci puissent s’y opposer en limitant le droit du mineur contenu dans l’article 27.3 CE. Ici on fait référence aux situations où il n’y a pas de crise matrimoniale, mais en cas de crise, la situation sera plus compliquée puisqu’il pourrait y avoir des divergences parents-enfants qui peuvent déboucher sur une divergence à trois bandes, qui parfois est utilisée par tous pour atteindre leur propres objectifs.


        La STC 141/2000 du 29 mai en ce sens dit que « depuis la perspective de l’article 16 CE les mineurs sont les seuls titulaires de leurs droits fondamentaux, de leurs droits de libertés de croyance et de leur intégrité morale, sans que l’exercice de ceux-ci et la possibilité de disposer d’eux s’abandonnent complètement à ceux qui peuvent décider et qui ont leur tutelle ou, comme dans le cas ici présent, leur autorité parentale, l’impact sur la jouissance du mineur de ses droits fondamentaux va se moduler en fonction de la maturité de l’enfant et de la législation existante en ce qui concerne la capacité d’agir (art. 162.1, 322 et 323 C. civ. ou art. 30 Loi 30/1992 du 26 novembre, du Régime Juridique des Administrations Publiques et de la procédure administrative commune).


        Ainsi, en ce qui concerne les institutions publiques, et particulièrement les organes judiciaires, ils ont le devoir de protéger car l’exercice de droits des parents ou tuteurs légaux, ou de ceux qui doivent protéger et défendre les enfants, doit se faire dans l’intérêt du mineur et non pas dans un intérêt différent même si celui-ci est légitime et respectable, l’intérêt supérieur de l’enfant est prioritaire (SSTC 215/1994 du 14 juillet : 260/1994 du 3 octobre ; 60/1995 du 17 mars ; 134/1999 du 15 juillet ; STEDH du 23 juin 1993, cas Hoffman).


        En résumé, face à la liberté religieuse des parents et du droit de ceux-ci d’en faire usage avec leurs enfants, s’élève comme limite, en plus de l’intangibilité de l’intégrité morale de ses derniers, la liberté de croyance qu’ont les mineurs, manifestée par leurs droits à ne pas partager leurs convictions avec leurs parents ou à maintenir des croyances différentes de celles de leurs parents, surtout lorsque celles des parents peuvent affecter négativement leurs développement personnel. Les libertés et les droits des uns et des autres, s’il y a conflit, devront être pondérés en tenant compte avant tout de « l’intérêt supérieur » du mineur (art. 15 et 16.1 CE en relation avec l’article 39 CE).


        Nous ne devons pas oublier les normes internationales de protection de l’enfance qui sont d’application en Espagne.


        Nous pouvons déduire que le primordial est l’intérêt du mineur et son droit fondamental à la liberté de pensée, de conscience et de religion13. Même si dans la pratique il peut y avoir divergences entre parents et enfants, il n’est pas fréquent que les mineurs utilisent les instruments de l’article de la LOPJM pour l’exercice des droits qu’il contient, entre autres, la liberté de pensée, de conscience et de religion qui sont :


        

          	

            Solliciter la protection et la tutelle de l’organisme public compétent ;


          


          	

            Mettre à la connaissance du parquet des situations qui nécessitent protection et qui vont contre des droits fondamentaux ;


          


          	

            Porter plainte au Défenseur du peuple ;


          


          	

            Solliciter les ressources sociales disponibles des Organismes publics.


          


        


        Le faire serait rendre judiciaires les relations parents/enfants et ceci n’est pas l’objectif. En résumé, les situations de crises matrimoniales représentent un risque ajouté, car cela augmente les possibilités de conflit, en ce qui concerne le droit de pensée, de conscience et de religion.


        C) Dans les situations de crise matrimoniale, le droit à l’intimité du mineur peut être également affecté. La question qui se pose est : où et dans quelle mesure lorsqu’il s’agit de cas de séparation ou divorce des parents ?


        Les comparutions du mineur doivent avoir les garanties suffisantes et lors de l’interrogatoire de celui-ci la limite se trouve dans la recherche de ce qui est strictement nécessaire dans son intérêt.


        En général, le droit a l’intimité se définit comme un droit par lequel une personne – individuelle ou collective – peut exclure à d’autres personnes de connaître sa vie privée (sentiments, émotions, expériences vécues, images…) et par lequel une personne peut aussi décider dans quelle mesure elle veut que les aspects de sa vie privée se sachent. C’est un droit personnel. Ainsi, son exercice et son contenu sont directement liés à la volonté du sujet actif. Le droit à l’intimité plus amplement, peut se voir lésé de quatre formes génériques :


        

          	

            Intrusion dans la solitude physique et personnelle ;


          


          	

            Divulguer publiquement des faits privés ;


          


          	

            Fausser une apparence publique de circonstances personnelles ;


          


          	

            Appropriation non autorisée de ce qui appartient au cercle personnel comme par exemple une image ou une photo.


          


        


        Il est important de savoir, en connaissant les prémisses d’âge et de maturité du mineur, jusqu’où peut aller une personne dans l’intrusion et l’ingérence de l’intimité de ce dernier. Il est vrai que les parents, le parquet ou quelque autre personne peuvent et doivent intervenir lorsqu’ils considèrent qu’il y a eu une violation de ce droit.


        Mais il arrive que ceux qui doivent protéger ce droit sont les mêmes qui envahissent l’intimité de leurs enfants avec comme finalité de chercher des arguments pour construire une défense dans l’intérêt du mineur.


        L’intégrité non seulement physique mais aussi morale peut être aussi affectée dans ces circonstances, car cela implique l’exigence de conserver l’existence dans certaines limites de viabilité et de dignité, face à quelconque genre d’agression, physique ou moral. Cela peut léser l’estime de soi ou le sentiment de la propre dignité.


        D) Les situations de séparation ou divorce n’exemptent pas les parents de leurs responsabilités lorsqu’ils doivent faire face aux besoins basiques des mineurs (art. 9.2 C. civ.). L’article 27.2 CDE nous dit que : « les parents ou autres personnes qui sont chargées de soigner les enfants ont la responsabilité de faciliter, dans la mesure du possible et en accord avec les moyens économiques à disposition, les conditions de vie nécessaires pour le développement de l’enfant. »


        Il arrive que les crises matrimoniales diminuent les conditions de l’un ou des deux parents de façon à ce que le niveau de vie du mineur peut être inversement réduit lorsque le mineur doit rendre visite ou apprendre à vivre avec eux.


        De plus, des choses basiques comme l’alimentation, l’habit ou le confort peuvent se voir réduites, ce qui peut provoquer une violation des conditions de dignité de vie.


        E) Il fau par ailleurs accorder une place spéciale à la relation enfants-grands parents (articles 94 et 160 du Code Civil) dans la mesure où le mineur a le droit de développer sa personnalité en accord avec ses valeurs familiales (d’après l’interprétation de l’aricle du CDN).


        Lorsque des obstacles et des difficultés se présentent dans la relation entre l’enfant et ses grands-parents, il y a une violation d’un droit fondamental de l’enfant.


        Le père, la mère et les grands-parents ont le droit d’avoir une relation avec les enfants, même si ceux-ci vivent avec eux. Dans le cas où les parents ne demandent pas un régime de visites, l’enfant, les grands-parents et les autres personnes proches de la famille pourront demander la reconnaissance de ce droit fondamental.


        Dans ce sens, nous devons citer la Sentence du Tribunal Supérieur 7428/1999, du 23 novembre dans lequel il est dit que « comme il a déjà était dit le 11 juin 1996 dans cette Salle, aucune raison ne peut justifier l’impossibilité des relations personnelles entre l’enfant et ses grands-parents ».


        Ces relations sont bénéfiques pour l’enfant surtout en ce qui concerne son entourage familial, et sont également nécessaires pour les ascendants, car ils ont un degré de parenté privilégié. La personnalité de l’enfant se construit non seulement par l’entourage mais aussi par les opinions des parents lorsque celles-ci sont considérées comme normales, sans aucun type de corruption.


        Cela souligne la vulnérabilité des enfants dans ces circonstances de crise.


      


      

        III. –  CONCLUSION


        De tout ce qui a été dit jusqu’ici nous pouvons déduire que les juges et les tribunaux possèdent une marge d’appréciation, c’est-à-dire qu’ils peuvent employer différents critères dans l’obtention d’une décision, mais ils devront raisonner et donner une justification en ce qui concerne le choix du ou des critères utilisés. Car, nous ne devons pas oublier que parfois les juges n’expliquent pas clairement les raisons de leurs choix ou de leurs décisions et des critères utilisés et c’est pour cela, que dans ces cas concrets, il y a un manque d’argumentation.


        Les décisions adoptées lors des séparations au sujet de la situation des enfants sont des décisions qui prennent d’abord en compte des critères comme : l’âge de l’enfant, les désirs de l’enfant, les maladies qui peuvent exister au sein de l’entourage familial, l’existence d’un rapport psychosocial en faveur de l’un des deux parents…


        Cependant, la question qui doit également se poser est : quel critère apparaît réellement comme le fondement qui va motiver la décision ? La réponse est la suivante : « seuls trois peuvent surpasser la marge de confiance de l’importance des statistiques : l’accord entre les deux parents ; le ou les désirs de l’enfant ; le soigneur habituel du mineur. 57,3 % des sentences n’utilisent pourtant pas le second critère.


        Pour conclure, que ce soit pour les difficultés théoriques ou les difficultés pratiques, il est évident que les droits des mineurs peuvent souffrir dans les crises conjugales.


        Vu l’importance de ces décisions, il devient nécessaire de créer des juges et des tribunaux spécialisés et un volume de ressources humaines et matérielles qui n’existe pas aujourd’hui, ce qui crée une grande incertitude.
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          3. En outre, la Convention reconnaît comme droits : le droit à la vie (article 6) : 1. Les États parties reconnaissent que tout enfant a un droit inhérent à la vie. 2. Les États parties assurent dans toute la mesure possible la survie et le développement de l’enfant ; droit à un nom et droit


          à la nationalité (article 7) : 1. L’enfant est enregistré aussitôt sa naissance et a dès celle-ci le droit à un nom, le droit d’acquérir une nationalité et, dans la mesure du possible, le droit de connaître ses parents et d’être élevé par eux. Le droit à l`information (articles 13 et 17) : Article 13.1 : L’enfant a droit à la liberté d’expression. Ce droit comprend la liberté de rechercher, de recevoir et de répandre des informations et des idées de toute espèce, sans considération de frontières, sous une forme orale, écrite, imprimée ou artistique, ou par tout autre moyen du choix de l’enfant. Article 17 : 1. Les États parties reconnaissent l’importance de la fonction remplie par les médias et veillent à ce que l’enfant ait accès à une information et à des matériels provenant de sources nationales et internationales diverses, notamment ceux qui visent à promouvoir son bien-être social, spirituel et moral ainsi que sa santé physique et mentale ; droits de l’enfant à la liberté d’association et à la liberté de réunion (article 15) : 1. Les États parties reconnaissent les droits de l’enfant à la liberté d’association et à la liberté de réunion pacifique. 2. L’exercice de ces droits ne peut faire l’objet que des seules restrictions qui sont prescrites par la loi et qui sont nécessaires dans une société démocratique, dans l’intérêt de la sécurité nationale, de la sûreté publique ou de l’ordre public, ou pour protéger la santé ou la moralité publiques, ou les droits et libertés d’autrui ; droit à la santé (articles 24, 25 et 26) ; Les États parties reconnaissent le droit de l’enfant de jouir du meilleur état de santé possible et de bénéficier de services médicaux et de rééducation. Ils s’efforcent de garantir qu’aucun enfant ne soit privé du droit d’avoir accès à ces services ; droit de l’enfant à l’éducation (articles 28 et 29) ; droit de non-discrimination (article 30) Dans les États où il existe des minorités ethniques, religieuses ou linguistiques ou des personnes d’origine autochtone, un enfant autochtone ou appartenant à une de ces minorités ne peut être privé du droit d’avoir sa propre vie culturelle, de professer et de pratiquer sa propre religion ou d’employer sa propre langue en commun avec les autres membres de son groupe ; droit au repos et aux loisirs (article 31) : 1. Les États parties reconnaissent à l’enfant le droit au repos et aux loisirs, de se livrer au jeu et à des activités récréatives propres à son âge, et de participer librement à la vie culturelle et artistique. 2. Les États parties respectent et favorisent le droit de l’enfant de participer pleinement à la vie culturelle et artistique, et encouragent l’organisation à son intention de moyens appropriés de loisirs et d’activités récréatives, artistiques et culturelles, dans des conditions d’égalité ; droit de l’enfant d’être protégé contre l’exploitation économique (article 32) 1. Les États parties reconnaissent le droit de l’enfant d’être protégé contre l’exploitation économique et de n’être astreint à aucun travail comportant des risques ou susceptible de compromettre son éducation ou de nuire à sa santé ou à son développement physique, mental, spirituel, moral ou social ; droit contre toutes les formes d’exploitation sexuelle et de violence sexuelle (article 34) ; protection contre la vente ou la traite d’enfants (article 35) : Les États parties prennent toutes les mesures appropriées sur les plans national, bilatéral et multilatéral pour empêcher l’enlèvement, la vente ou la traite d’enfants à quelque fin que ce soit et sous quelque forme que ce soit ; protection contre la torture ni à des peines ou traitements cruels, inhumains ou dégradants (article 37) : a) Nul enfant ne soit soumis à la torture ni à des peines ou traitements cruels, inhumains ou dégradants. Ni la peine capitale ni l’emprisonnement à vie sans possibilité de libération ne doivent être prononcés pour les infractions commises par des personnes âgées de moins de dix-huit ans ; b) Nul enfant ne soit privé de liberté de façon illégale ou arbitraire. L’arrestation, la détention ou l’emprisonnement d’un enfant doit être en conformité avec la loi, n’être qu’une mesure de dernier ressort, et être d’une durée aussi brève que possible ; c) Tout enfant privé de liberté soit traité avec humanité et avec le respect dû à la dignité de la personne humaine, et d’une manière tenant compte des besoins des personnes de son âge. En particulier, tout enfant privé de liberté sera séparé des adultes, à moins que l’on n’estime préférable de ne pas le faire dans l’intérêt supérieur de l’enfant, et il a le droit de rester en contact avec sa famille par la correspondance et par des visites, sauf circonstances exceptionnelles ; d) Les enfants privés de liberté aient le droit d’avoir rapidement accès à l’assistance juridique ou à toute autre assistance appropriée, ainsi que le droit de contester la légalité de leur privation de liberté devant un tribunal ou une autre autorité compétente, indépendante et impartiale, et à ce qu’une décision rapide soit prise en la matière ; protection pour le droit humanitaire international (article 38) : 1. Les États parties s’engagent à respecter et à faire respecter les règles du droit humanitaire international qui leur sont applicables en cas de conflit armé et dont la protection s’étend aux enfants ; une procédure équitable aux termes de la loi (article 40) : 1. Les États parties reconnaissent à tout enfant suspecté, accusé ou convaincu d’infraction à la loi pénale le droit à un traitement qui soit de nature à favoriser son sens de la dignité et de la valeur personnelle, qui renforce son respect pour les droits de l’homme et les libertés fondamentales d’autrui, et qui tienne compte de son âge ainsi que de la nécessité de faciliter sa réintégration dans la société et de lui faire assumer un rôle constructif au sein de celle-ci.
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          7. « Ainsi, en pesant les intérêts en jeu, le législateur a choisi de donner la prévalence à l´intérèt de l’enfant, en tenant particulièrement compte de la valeur constitutionnelle pertinente de la protection intégrale des enfants (article 39.2, Constitution espagnole) sans perdre de vue, dans le même temps, la sécurité juridique (article 9.3. de la Constitution espagnole) à l’état civil des personnes. »
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          9. R, ARCE, F. FARIÑA et D. SEIJO, « Razonamientos judiciales en procesos de separación », op. cit., p. 58 : « (…) à partir d’un point de vue psychologique, ce qui est techniquement le meilleur intérêt de l’enfant a été défini par l’American Psychological Association en 1994 au service des besoins de l’enfant, la capacité des parents et l´assemblage définitif entre les deux. Cela exige : a) une évaluation des capacités des parents qui comprend les connaissances, les attributs, les compétences et les capacités disponibles ou le manque, b) une évaluation du fonctionnement et des besoins psychologiques de chaque enfant et leurs souhaits si nécessaire, et c) une évaluation de la capacité fonctionnelle de chaque parent de répondre à ces besoins, qui comprend une analyse de l’interaction entre chaque adulte et l´enfant ».


        


        

        

          10. On prend la définition de Hart de la « règle de reconnaissance » avec un sens différent. Pour Hart, la règle ou les règles de reconnaissance sont conçus pour établir les critères ultimes pour certifier la validité d’une règle appartenant à un système juridique.


        


        

        

          11. F. RIVERO, El interés del menor, op. cit., pp. 152-153.


        


        

        

          12. L’éducation peut être comprise différemment par les parents. Parfois, on considère nécessaires à l’éducation des activités parascolaires, en dehors de l’école, parfois on estime suffisant ce qu’ils ont appris à l’école. Les désaccords sont d’autant plus grands dans le choix de l’éducation religieuse, étant donné son importance pour la formation morale et le développement de la personnalité et l’identité.


        


        

        

          13. Les possibilités de choisir de l’enfant sont réduites dans les situations où un parent peut soulever une objection de conscience (article 27.3 Constitution espagnole). La solution de ces situations est plus complexe.
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        INTRODUCTION


        In modern Western societies, it is not only family members who are required to show solidarity to one another. Taxpayers, through the welfare state, meet a lot of the financial costs arising from family breakdown by providing income support for many parents and their children, and by paying the substantial administrative costs in ensuring income transfers through child support systems. Taxpayers also bear other expenses arising from the breakdown of relationships, such as the provision of courts to resolve disputes.


        If present trends continue, the costs of family breakdown are only likely to increase over time in many western countries. This is because the proportion of children who experience their parents living apart by the age of 15 has increased considerably in recent years. This can be illustrated by Australian data. As Table 1 shows, in the cohort born in the decade from 1946 onwards, nearly 9% had been either born to a single mother or experienced parental separation by the age of 15. For the cohort born between 1981 and 1985, the figure was 25%. There was a substantial increase both in the proportion of children born to single mothers and those who experienced parental separation.1


        In the United States, the proportion of children living with their mother without their father present doubled from 11% to 22% between 1970 and 1990. By 2009, more than 27% of children were living with only one of their parents, and another 4% were with neither parent.2


        

          

            Table 1 – Cumulative Percent of Children Ever Living in Lone Mother Family by Birth Cohort3


          


          [image: couverture]


          
Source: Household Income and Labour Dynamics in Australia Survey, 2001


        


        At one stage, the main explanation for the increase would have been the rise in divorce. However, in recent years, the divorce rate has slowed or plateaued4 in countries which have previously experienced a significant rise in divorces, and in some countries such as Britain5 and the United States,6 the divorce rate has even declined.


        While many marriages continue to end in divorce, the main driver for the substantial increase in the number of children experiencing life with a lone parent has been the rapid rise in parenthood outside marriage. In the USA, in 1976, 83% of mothers who were not living with the father of their child or children were or had been married. By 1997, that percentage had dropped to 54%.7 In Estonia, France, Iceland, Norway and Sweden, more than half of all births are ex-nuptial.8 These are the figures for all births outside of marriage. The proportion of first-born children who are ex-nuptial is much higher, since many women have a first child outside of marriage and then marry subsequently – either to the father of that child or to another man.9


        The fact that a child is born outside marriage does not necessarily mean that he or she is born to a single mother. The majority of children born ex-nuptially seem to be born to cohabiting relationships. British data, for example, indicates that 63% of ex-nuptial children were born to parents living at the same address.10 The percentage in the USA is lower, at 52%.11 The problem is that cohabiting relationships are typically quite short-term,12 and break down at a very much faster rate than do marriages.13 This is not particularly surprising as regards childless couples, for the nature of much non-marital cohabitation is that either it is an intimate relationship for the time being, or a stage on the way to making a decision about marriage. Yet the pattern of instability persists even when there are children. Data from the Fragile Families study in the US (a major study of a cohort of unmarried and married mothers in 20 large cities) found that parental separation by the time the child was aged 3 was five times greater for children born to cohabiting than married parents. Differences in financial wellbeing and family characteristics between cohabiting and married parents explained this to some extent, but after controlling for race, ethnicity, education, economic factors, family characteristics and an extensive set of other covariates, parents who were cohabiting at their child’s birth still had over two and a half times the risk of separating as compared with parents who were married at their child’s birth.14


        Findings from the Millennium Cohort Study in Britain, initially comprising a cohort of more than 18,500 mothers who gave birth during 2000 or 2001, indicate that children born to cohabiting parents were almost three times as likely as those born to married parents to be no longer living with both these parents by the time they were 5 years old.15 In an Australian study, the odds of a cohabiting couple with children breaking up was more than seven times as high as a married couple who had not lived together before marriage, and more than four times as high as those who had lived together but went on to marry.16 As cohabitation without marriage continues to increase in popularity, so it is likely that the numbers of children experiencing their parents’ separation will also increase.


        The other major demographic driver of change has been the increase in the numbers of children born to single mother families. Again, this can be illustrated by Australian data. As Table 1 (above) shows, the proportion of children born to single mothers in 1981-85 was 6.5%. Since the birth cohort of 1981-85, the number of children born to single mothers in Australia has almost doubled again. The latest available data is from 2000-2001 and indicates that around 11-12% of all children are born to single mothers.17


      


      

        I. –  FAMILY BREAKDOWN AND PUBLIC FINANCES


        While decisions on family formation and dissolution may be entirely private matters, it is clear that they have public consequences, not least in terms of the costs to taxpayers. There have been attempts in a number of countries to estimate these costs. The methodological issues are of course considerable, in terms of what costs can be attributed to family breakdown either wholly or partially. Such studies for that reason tend to offer conservative estimates. Even still, the estimated costs per annum are substantial. A British study found the costs of family breakdown were £41.74 billion in 2011, or £1,364 for every taxpayer.18 A Canadian study, published in 2009, estimated the costs in that country as 7 billion Canadian dollars per year.19 A US study estimated the costs of family breakdown and unmarried parenthood in 2008 as being at least $112 billion per year.20 There is of course plenty of scope for argument about the detail, but the broad picture is clear.


        These escalating financial costs come at a time when the prognosis for the health of public finances in the next 50 years or so is bleak. First of all, there is the debt crisis in the United States, much of Europe, and other countries such as Japan.21 While the focus of news reports has been on the short-term issues of bailouts, and, in the USA, an increase in borrowing to prevent defaults, the longer-term issues are profound.22 The next generation will be responsible for the debts that have been built up on the intergenerational credit card.


        Today’s children and young people will also bear the burden of the environmental problems that have been building over the last few generations – problems such as global warming, air quality and reduced biodiversity.23 These are likely to have a range of very direct and practical impacts in the next 50 years.


        The capacity to address these issues through publicly funded initiatives will be reduced by a third problem, and that is the aging of the population. A shared problem for most western societies is that increased longevity has been combined with decreased fertility.24 The consequence of these two trends, taken together, is that in many countries at least, an aging population will be supported by a shrinking base of people of working age who will be paying the taxes to support them.


        Despite the financial pressures on governments arising from these issues, it is critical that attention is now paid to the problem of family conflict and relationship breakdown, for these are strongly implicated in a range of other social problems including the growth in mental illness and psychological distress for adolescents.


      


      

        II. –  FAMILY BREAKDOWN AND THE GROWING CRISIS OF MENTAL ILLNESS


        The available evidence indicates that there has been a serious deterioration in the mental health and wellbeing of young people in western countries over generations. This ought to be a grave concern, for the majority of mental disorders begin in childhood or adolescence.25


        Tracking trends in mental health is not straightforward because of methodological problems, and because many mental health problems in the past may have gone undiagnosed or untreated. The most reliable studies use the same self-administered instrument on socially and geographically comparable groups of young people across a substantial period of time. While adverse trends are not observable in every study,26 there is some compelling evidence now that adolescent mental health problems have been increasing significantly over generations. This evidence comes in particular from the most recently published studies.


        One important US study was published in 2010. Researchers conducted the most comprehensive analysis to date of data collected through the widely used Minnesota Multiphasic Personality Inventory (MMPI) test.27 The researchers examined data collected from college students between 1938 and 2007. They found that each generation had experienced poorer mental health than the previous one. At least five times as many college students in 2007 as in 1938 had measures indicating pychopathology on the various elements included in that test. These included measures of hypomania, schizophrenia, psychopathic deviation, paranoia and depression. On many of these measures, by 2007, the increases were dramatic. This substantial increase in mental disorders was clear even after controlling for a greater willingness over time to acknowledge the presence of mental health issues. There were no significant differences in terms of gender or region. The increase in psychopathology occurred steadily, and irrespective of economic crests and troughs. The divorce rate was positively and significantly correlated with scores on all of the clinical scales.


        The researchers noted that their findings might actually underestimate the increase in psychopathology, given the numbers of Americans taking antidepressants. They suggested that samples from more recent years probably included more individuals already stabilized by such medication.


        There was a similar decline in mental health in a smaller sample of high school students, comparing results on the MMPI. Between 1985 and 2002, there were marked increases in the incidence of hysteria, depression, hypochondriasis and paranoia.


        The increase in mental health problems has also been noted in many other studies of US trend data over time.28 Evidence of a significant decline in the mental health and wellbeing of young people also comes from numerous other studies in European countries.29 For example, an English study found a substantial increase in adolescent emotional problems between 1986 and 2006.30 In 1986 and 2006, identical instruments surveying a broad range of individual symptoms of depression and anxiety were administered to a nationally representative group of UK parents and 16-17 year old young people. Parents of both boys and girls reported that depressed mood, sleep disturbance and worry were more prevalent in 2006, compared with 1986. Both boys and girls reported experiencing increases in irritable moods, sleep disturbances and feeling worn out or under strain. Girls also reported greater levels of fatigue, worry, and being suddenly scared. The proportions of boys and girls reporting frequent anxiety or depression doubled between 1986 and 2006. The proportions of girls reporting more than 5 or more symptoms, increased from 7% in 1986 to 15% in 2006.


        A Scottish study found similar evidence. Researchers analysed responses from 15 year olds in the vicinity of Glasgow to the General Health Questionnaire, a measure of self-reported psychological distress, in 1987, 1999 and 2006. They found a significant increase in what clinicians call “caseness”, that is, the score on a standardised test which is sufficient to justify a diagnosis of problems requiring clinical intervention. The researchers found significant increases in the numbers of both boys and girls satisfying these diagnostic criteria between 1987 and 2006. Even using the most stringent cut-off for diagnosis,31 the rate for males was 10.2% (three times that in 1987) and for females, 26.7% (four times that in 1987). Adverse scores on some individual items increased much more markedly over time than others. For example, endorsement of “thinking of yourself as a worthless person” rather or much more than usual was around four times more likely in 2006 than in 1987, while being less or much less “able to concentrate on whatever you’re doing” was around five times higher.


        One of the consequences of this decline in adolescent mental health in many countries has been a massive increase in the numbers of children being prescribed anti-depressants.32


        Australian data indicates the extent of the crisis in adolescent mental health. A national survey conducted in 1997 found that 14% of children and young people between the ages of 4 and 17 had a mental disorder.33 The Australian Bureau of Statistics’ 2007 National Survey of Mental Health and Wellbeing, found that more than one in four young people aged 16–24 years (26%) have a mental disorder, including substance use disorders, compared with one in five (20%) in the general population.


        The problem of mental illness is part of a broader problem of emotional distress among young people. The situation in Australia is deteriorating rapidly, particularly for adolescent girls. An example is self-harm.34 There was a 66% increase in the numbers of 12-14 year old children, both boys and girls, having to be hospitalised as a result of intentional self-harm over the 10 year period from 1996-2006.35 The level of self-harm by young teenage girls is about six times the rate for boys in this age group. There has been a 90% rise in self-harm incidents for 15-17 year old girls leading to hospitalisation, and a 78% increase overall, in just ten years.36 In this age group, self-harm by girls is more than four times the rate for boys.


        Young people grow up to become parents. To the extent that their mental health problems continue into adult life, that is likely to affect the mental health of their own children. There is a great deal of evidence that parental mental illness impacts upon the next generation, creating a cascading effect in terms of mental ill-health.37 For example, one large recent study found that participants with a depressed mother were 2.5 times as likely to experience a psychiatric disorder by young adulthood when compared with participants with a non-depressed mother, and participants with a depressed father were over 2 times as likely to experience a psychiatric disorder when compared with those with a non-depressed father.38


        Why has there been such a deterioration in adolescent mental health? There are various population-wide explanations, such as greater materialism and individualism.39 It would be simplistic to posit just one or two explanations. However, there is a vast body of evidence that shows that family conflict and family breakdown have a range of deleterious effects on children and young people. It is likely therefore that the increasing fragility of families has translated into increasing mental health problems for children and young people.


      


      

        III. –  ADOLESCENT MENTAL HEALTH AND THE EFFECTS OF FAMILY CONFLICT


        The adverse effects of parental conflict on children and young people are very well-established from a large body of social science literature.40 These adverse effects occur even when the family does not break down. For example, a recent British study, involving a sample of nearly 7,000 young people aged 10-15, found that those who reported that their families got on well together reported much higher levels of overall wellbeing than those who did not.41 Indeed, in longitudinal studies of the effects of separation and divorce on children, it has been found that many adverse effects can be observed even some years before the parents’ relationship finally ended. Analyses of data from a large-scale study of all the children born within one week in Britain in 1958 have shown that children of families in which the parents eventually divorced were demonstrating more signs of distress many years before the divorce than children in families which remained intact. They also showed more behavioural problems than children of intact families, and had lower educational scores.42 Similar findings have emerged from a longitudinal study in the United States.43


        There is evidence that increased family conflict over time is a major explanation for the deterioration in adolescent mental health over the last few decades. As family instability has increased, this may have led to more children experiencing significant family conflict than a generation or two ago. A study in Scotland that sought to explain the substantial increases in self-reported psychological distress by 15 year olds between 1987 and 2006, found that young people in 2006 reported poorer family relationships than in 1987. Fewer young people were living with both parents. 14% of boys and 20% of girls expressed a lot of worry about family relationships in 2006, up from 9% and 14% respectively in 1987. Arguments with parents had also increased significantly. The research team found that increases in arguments with parents, and increased worry about family relationships for girls, explained much of the increase in adolescent distress over that period of nearly 20 years. Educational factors also played a role.44


        

          A. Post-separation conflict


          Parental conflict does not necessarily end on separation.45 Indeed, conflict and violence may be exacerbated by separation. Some violence by one parent against another only begins when the parents have separated.46


          Separation creates different sources of conflict between parents from the kind of conflict that occurs when parents live together. There may be arguments about property settlement or parenting arrangements in the aftermath of separation, leading to litigation; there may be ongoing arguments about child support; different approaches to discipline, diet and bedtimes in each home may be a source of friction, without parents feeling they need to reach agreement on these matters as they would in an intact family; there can be unresolved issues about the breakup that cause continuing tension and hostility; new partners may arouse feelings of resentment or jealousy; and as parents lives move in different directions, there may be serious conflict concerning a primary caregiver’s desire to move to a distant location with the children. These ongoing conflicts take their toll on children.47


          Conflict between the parents is likely to be particularly harmful if children feel that they are caught in the middle, asked to act as messengers or spies, or experience one parent denigrating the other. It can also be very harmful if one parent attempts to recruit the child as an ally in his or her battle with the other.48


        


        

          B. Conflict in single parent families and stepfamilies


          A large Australian study has found that young people report significantly higher levels of conflict in stepfamilies and lone-parent families than in intact families.49 Stepfamilies in particular create new sources of tension.50 In addition to all the challenges of marital or quasi-marital relationships, stepfamilies involve numerous pressures and tensions from raising children who have different parents. These children are likely to have a parent living elsewhere, with whom the children have a continuing relationship. Numerous issues can arise in terms of forming a single family unit, including discipline, issues about financial provision for the different children, and difficulties in relationships between the children.51 There can also be issues of resentment of step-children and competition for time and attention.52


        


      


      

        IV. –  ADOLESCENT MENTAL HEALTH AND THE EFFECTS OF PARENTAL SEPARATION


        There is also extensive evidence that parental separation has adverse effects on children’s wellbeing apart from the issue of family conflict.53 Family conflict during the course of the relationship explains some of these detrimental effects, but by no means all.


        

          A. Father-absence


          Loss of contact with the father is one potential outcome of parental separation that impacts on adolescent mental health. Adolescents who have no contact with their non-resident parent, and those who have infrequent contact, have been shown to be more depressed than those in frequent-visit and married families.54 Although the research evidence is not unequivocal, closeness to non-resident fathers has also been found to be related to less depression in adolescents, better school performance, and a perception that their worst problem was less severe, independently of the effect of closeness to the mother.55


          The increase in the number of children born to sole mothers or cohabiting couples exacerbates the problem of father absence. Contact between fathers and children born outside of marriage is typically more tenuous after separation than for couples who have been married.56 For example, an analysis of data from the the Fragile Families and Child Wellbeing Study found that about five years after the birth of an ex-nuptial child, only 43% of fathers had seen the child in the last month and 37% had lost contact.57


        


        

          B. Exposure to child abuse and neglect


          The international evidence is also clear that children in lone-parent families, blended families and step-families are significantly more likely to be subject to reports of abuse and neglect than children in intact families where there are two parents biologically related to the children.58 While the family member with whom the child was living may not have been the person responsible for the harm to the child, the overall risk of child abuse and neglect is much greater for children in families without two biological parents in the home. To this extent, parental separation may lead indirectly to adverse mental health outcomes.


          In the US at least, this is not merely the outcome of “selection effects.” Lawrence Berger, Christina Paxson and Jane Waldfogel investigated the link between family structure and Child Protection Services’ involvement using the Fragile Families Study. They found that families in which the mother was either living alone or living with a man who was not the biological father of all children were significantly more likely to be contacted by the state child protection service than those in which she was living with the biological father of all the children living in the household. These findings remained significant after controlling for an extensive range of maternal characteristics and behaviours and, where applicable, her partner’s characteristics and behaviours.59


          Why are children more at risk of abuse when the two biological parents are not living together? There are many reasons that have been suggested.60 Two of the most significant are the presence of new partners who are not biologically related to the children, and the financial and other stresses of lone parenthood.


        


        

          C. New male partners


          Children, and especially girls, are at much greater risk of sexual abuse from the presence of men living in the household who are not biologically related to them than from their own fathers.61 For example, Diana Russell’s landmark study of 930 women in San Francisco found that one in six girls who had grown up with a stepfather were sexually abused by him. In contrast, one in forty girls were abused by their natural father.62 Similar results have emerged from other studies.63


          An American study of 1,000 US children aged 10-17 found that the elevated risk of child abuse in stepfamilies was explained by their higher levels of family problems, compared to intact families.64 These problems included parental unemployment, alcohol or substance abuse by family members, chronic parental arguing, imprisonment of a parent, and episodes of homelessness. Other explanations have focused on the greater investment that biological fathers make in the lives of their children.65


        


        

          D. The stresses of single parenthood


          The stress of being a single parent also has impacts upon the emotional wellbeing of children. Especially when the children are young, without an income-earning partner, the financial pressures can be considerable. In the initial period after parental separation, children may find that they have to move from their existing home to a lower-cost housing area, perhaps some distance from their old school, friends and support network. US evidence indicates that increased victimisation of children in lone parent families is related to their lower socio-economic status and residence in more violent neighbourhoods.66 Prof. Paul Amato has summarised the American research on how the stress of being a single parent can affect parenting:67


          “Many single parents… find it difficult to function effectively as parents. Compared with continuously married parents, they are less emotionally supportive of their children, have fewer rules, dispense harsher discipline, are more inconsistent in dispensing discipline, provide less supervision, and engage in more conflict with their children. Many of these deficits in parenting presumably result from struggling to make ends meet with limited financial resources and trying to raise children without the help of the other biological parent.”


          Single parents, and especially those who are working to support the family, have less time to monitor and supervise their children, and this may expose children to a greater risk of abuse by other perpetrators.68


          There are other forms of stress also associated with being a lone or separated parent. Some children born to lone mothers experience multiple transitions in the first few years of their lives, as mothers move in and out of quite short-term romantic and cohabiting relationships. This has a detrimental impact on child wellbeing.69


          While the increase over time in family conflict, instability and breakdown is unlikely to be the only explanation for the deteriorating mental health and emotional wellbeing of children and young people, it is the one explanation that is very well supported by the evidence from the social sciences. Mental illnesses, other than acute depression, are notoriously difficult to treat, and the costs to the public purse of mental impairment are not only in terms of management and treatment of mental illness through public funds expended in the health system but also in the costs of caring for people who are permanently incapacitated from engaging in productive work. The growing mental health problem is now looming as one of the biggest public health challenges of our time; but the only really effective response is prevention.


        


      


      

        V. –  PROMOTING SAFE, STABLE AND NURTURING FAMILIES


        Given these impacts on public finances, how much family instability can western societies afford? Another way of expressing the question is to ask how much family instability developed societies can cope with before they need to get serious about trying to reverse the trend. For the reality is that governments in most developed societies have stood by and watched the increase in family breakdown, together with the massive rise in ex-nuptial births, without really addressing the issue as being a serious policy problem.


        As long as public finances in western societies were healthy, the growing costs of family instability could be absorbed. However, Europe and the United States in particular, are both facing a crisis in terms of government debt and the affordability of social welfare provision. With an aging population, and a shrinking tax base, there are very real limits to the capacity of western governments to continue affording the public costs of private lifestyle decisions.


        Law has a limited role in reversing the tide of family breakdown. The main focus needs to be on programs and services that have the goal of promoting safe, stable, and nurturing relationships between children and adults,70 and enhancing various protective factors that improve parental resilience.71 One way of doing this is to provide education programs about family life which will help address the knowledge deficits across the community through lack of healthy modelling in people’s families of origin. A comprehensive relationship education program ought to cover both couple relationships and parent-child relationships, for the wellbeing of children depends critically on both.72


        I have proposed, in Australia, a major new initiative in providing community-based education programs for couple relationships and parent-child relationships.73 The aim is to expand greatly their availability across the community by drawing upon volunteer resources to help deliver them. Such courses, designed by professional relationship organisations that would provide the training for instructors, could be delivered by parents’ associations in schools, community organisations, churches and other faith-based communities, or indeed any other group willing to offer their time and facilities to provide programs for the local community or for a particular group within the community.


        The United States has already gone some way towards this with its government-funded programs to build strong families, supported by rigorous evaluation.74 To the extent that programs for relationship education and family support are delivered by professionals, funding concerns inevitably mean that the reach of such programs is limited. The use of volunteers, in particular, the newly retired who have time, experience and energy to devote to community wellbeing, offers a more cost-effective strategy in terms of making such programs widely available.


        There is nonetheless a place for law reform also. One issue is whether public policy, as expressed through law, can better encourage marriage as the preferred context for raising children. The overwhelming evidence from research is that children do best in two-parent married families.75 Although debate continues on the reasons for the benefits of marriage, and in particular, on the difference between marriage and cohabitation, the preponderance of the research indicates that these differences remain even after taking account of selection effects.76


        Encouraging marriage as the preferred context for raising children will no doubt generate some objections, particular from those who celebrate ‘diversity’ in terms of family form, decry any differentiation as discrimination, and privilege individual autonomy above collective responsibility. However, the evidence is compelling that two parents tend to provide better outcomes for children than one, and that the most stable, safe and nurturing environment for children is when their parents are, and remain, married to one another.


        The difference marriage seems to make is in the commitment that it involves, providing a greater degree of stability and resilience, especially when times are difficult. Marriage involves a decision to commit, to dedicate oneself to the other and to the partnership. By way of contrast, many people ‘slide’ into cohabiting relationships in a gradual process of transition from living apart to living together, without the same intentionality that a public decision to commit for the long-term future involves.77 Such relationships then prove less durable when there are difficulties.


        Accepting that children do best when their parents are, and remain married, inevitably leads on to other questions. People will make their own choices whatever governments say or do, and government has a limited role in either regulation or persuasion. However, are there in some cases, financial penalties associated with getting married rather than living in a cohabiting relationship that ought to be removed?78 What can be done about welfare benefit policies which have the effect of discouraging people from living together at all?79 Does any tier of government provide perverse incentives to choose family forms that may not be optimal as a context for raising children?


        The goal of public policy in this area ought to be to encourage the maintenance of stable, safe and committed relationships between parents, and to encourage the procreation of children in a context that maximizes their chances of experiencing a stable, safe and nurturing home environment.


      


      

        CONCLUSION


        There has been a dramatic rise within a couple of generations, in the number of children in western countries that experience the separation of their parents by the time they are 15. An increasing number are born into single parent families. Others experience the separation of their parents at some point in their childhood, often as a consequence of the breakup of non-marital cohabiting relationships. This has multiple detrimental effects for many children.


        The weakening of family ties has cast additional burdens on the public purse. For as long as economies were growing, and public revenues increasing, these costs could be absorbed. In an age when the debt crisis is so serious that sovereign governments are in danger of defaulting on their repayments, the costs of fragile families cannot be so readily absorbed in the future.


        Fragile families lead to broken hearts. They also threaten the wellbeing of the community as a whole. Turning this around will require a herculean effort, but we cannot afford not to make the attempt.


      


    

        

                

          *. Thanks to Antoine Kazzi for his invaluable research assistance.
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        INTRODUCTION


        Child-headed or child-only households are commonly defined as households where all members of the household are younger than 18 years.1 South Africa was the first country in Africa to legally recognise child-headed households as a protective measure.2 The Children’s Act formally recognises child-headed households as an independent family form, provided that this is in the best interests of all the children living in the household.


        In spite of this protection, the financial care and support of children in child-headed households remains a point of concern. This paper will investigate the financial care of children in child-headed households in South Africa in the context of South Africa’s international and constitutional obligations. Recommendations will be made to optimise the financial protection of children in child-headed households.


      


      

        I. –  THE NUMBER AND PROPORTION OF CHILDREN LIVING IN CHILD-HEADED HOUSEHOLDS IN SOUTH AFRICA


        Often concerns are raised that the number of children in child-headed households will increase as the number of orphaned children increases due to the HIV/aids pandemic. It is argued that kinship networks are “stretched to their limits” and struggling to support orphaned children.3 As a result of these concerns, research and intervention efforts are restricted to orphaned children and children in child-headed households.4 However, a recent analysis of the 2009 General Household Survey conducted by Statistics South Africa yields some interesting findings that lead one to question the validity of these concerns.


        In 2009, there were 14.3% paternal orphans, 3.3% maternal orphans, and 5.2% double orphans in South Africa, compared to the 12.3% paternal, 2.8% maternal, and 2.0% double orphans in South Africa in 2002.5 While it is true that the number of orphans in South Africa is increasing, the number of children living in child-headed households is not. In 2009, there were 95,000 children living in a total of 49,000 child-only households across South Africa. This amounts to 0.5% of all children and 0.4% of all households. There has been no significant change in the proportion of children living in child-only households from 2002 to 2009. In 2002, 0.67% of all children lived in child-only households in South Africa, whereas the proportion of children living in child-only households in 2009 was 0.51%. It is significant to note that 50% of all children living in child-only households are older than 14.6


        It is further important to note that most children living in child-headed households are not orphans at all. In the 2006 General Household Survey it was found that only 8% of children living in child-headed households were double orphans (children who had lost both their mother and father). 80% of these children had a living mother. Most double orphans live in households with adults, suggesting that kinship networks continue to care for these children.7


        Meintjies et al. reach some important conclusions from their analysis of the 2006 General Household Survey. To focus only on orphanhood as the cause of child-headed households may mask other important issues and lead to the development of inappropriate policies, programmes and interventions. Further, a disproportionate focus on child-headed households may prejudice children whose lives are compromised in other ways. Income poverty and poor service delivery are not specific to child-headed households.8


        Be that as it may, one cannot overlook the fact that over 100,000 children in South Africa live in child-headed households, certainly no insignificant number. Only 6% of child-headed households have an employed household member over 15 years. Further, the main source of income for child-headed households (77%) is remittances (money sent by family members or other adults living elsewhere), which may be unreliable.9 Child-headed households are disproportionately located in non-urban areas, where service delivery is poor.10 From these figures it is clear that, in addition to having to cope without adults, these children also have to cope with poorer living conditions than other children.


      


      

        II. –  SOUTH AFRICA’S INTERNATIONAL AND CONSTITUTIONAL OBLIGATIONS


        A range of international law provisions point to the state’s obligation to protect children.11 The primary international instruments that are of relevance to South Africa are the United Nations Convention on the Rights of the Child 198912 (hereinafter “the UNCRC”) and the African Charter on the Rights and Welfare of the Child 199013 (hereinafter “the African Children’s Charter”).


        Article 20 of the UNCRC is the most relevant to child-headed households. It provides as follows:


        

          	

            “A child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in that environment, shall be entitled to special protection and assistance provided by the State.


          


          	

            States Parties shall in accordance with their national laws ensure alternative care for such a child.


          


          	

            Such care could include, inter alia, foster placement, ‘kafalah’ of Islamic law, adoption or if necessary placement in suitable institutions for the care of children. When considering solutions, due regard shall be paid to the desirability of continuity in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic background.”


          


        


        Similarly, the African Children’s Charter provides in article 25(1) (‘Separation from parents’) that any child who is permanently or temporarily deprived of his or her family environment for any reasons is entitled to special protection and assistance. Although this provision does not expressly place the obligation to provide assistance on the state, unlike article 20 of the UNCRC, this defect is cured to some extent by article 25(2)(a), which provides for a specific list of duties incumbent on states parties in respect of children without family care.14


        Article 3 of the UNCRC provides that in all actions concerning children the best interests of the child shall be a primary consideration. The African Children’s Charter is voiced in even stronger terms, providing that in all actions concerning children the best interests of the child shall be the primary consideration.


        Members of child-headed households may drop out of school, resulting in neglected education.15 Income poverty in child-headed households leads to birth registration difficulties and poor access to health care and other social services.16 The need to generate income may force children in child-headed households into dangerous employment and exploitative labour practices. It is clear that many other provisions of the UNCRC and the African Children’s Charter may be contravened when children in child-headed households are not sufficiently protected. These include:


        

          	

            The right of every child to be registered immediately after birth, and the right to a name and nationality, is protected in article 7 of the UNCRC and article 6 of the African Children’s Charter.


          


          	

            Article 6 of the UNCRC provides that states parties must recognise every child’s inherent right to life, and ensure to the maximum extent possible the survival and development of the child. A similar provision is contained in article 5 of the African Children’s Charter.


          


          	

            Article 24 of the UNCRC protects the right of the child to the enjoyment of the highest attainable standard of health. States parties must ensure that no child is deprived of his or her right of access to such health care services. The right to health and health services is protected in article 14 of the African Children’s Charter.


          


          	

            In terms of article 26 of the UNCRC, states parties must recognise for every child the right to benefit from social security.


          


          	

            Article 27 of the UNCRC protects the right of every child to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.


          


          	

            Article 28 of the UNCRC provides that states parties must recognise the right of every child to education, and contains a list of duties incumbent on the state to ensure that this right is progressively achieved. The African Children’s Charter protects the right to education in section 11.


          


          	

            Article 32 of the UNCRC provides that children have the right to be protected from economic exploitation and from performing any work that is hazardous, or that interferes with the child’s education, or that is harmful to the child’s health or physical, mental, spiritual, moral or social development. The African Children’s Charter contains a similar provision in article 15.


          


          	

            The right to leisure, recreation and cultural activities is protected in both article 31 of the UNCRC and article 12 of the African Children’s Charter.


          


        


        Some constitutional provisions have a bearing on South Africa’s obligations towards children living in child-headed households. First, section 28(1)(b) of the Constitution of the Republic of South Africa, 1996, provides that every child has the right to “family care or parental care or to appropriate alternative care when removed from the family environment.” Further, section 28(1)(c) provides that every child has the right to “basic nutrition, basic health care services and social services.” This subsection is not subject to the same qualifications as sections 26 and 27, which requires the state to provide access on a programmatic and coordinated basis, subject to available resources


        The interaction between section 28(1)(b) and section 28(1)(c) was dealt with in Government of the Republic of South Africa v. Grootboom.17 In this case the Constitutional Court held that the two subsections must be read together: Subsection (1)(b) outlines those responsible for giving care (parents, family or the state), whereas subsection (1)(c) explains the scope of care (basic nutrition, shelter, basic health care services and social services).18 This means that if a child is in the care of his or her parents, they have the primary duty to provide for the child’s basic needs. However, if the child is for example removed from the parental home and placed in institutional care, the state bears the obligation in terms of section 28(1)(c). The court emphasised that the primary duty of caring for children rests primarily on the parents or family and only alternatively on the state.19


        However, the court added that this does not mean that the state incurs no obligation in respect of children who are being cared for by their parents or families. The state must provide the legal and administrative infrastructure necessary to ensure that children are given the protection contemplated by section 28. Furthermore, the state is required to fulfill its obligations to provide families with access to land in terms of section 25, access to adequate housing in terms of section 26, and access to health care, food, water and social security in terms of section 27. Sections 26 and 27 require the state to provide access on a programmatic and coordinated basis, subject to available resources. One way to meet its section 27 obligations would be through a social welfare program providing maintenance grants for families in need.20


        In Minister of Health v. Treatment Action Campaign21 the court took the view that the state has a duty to provide the section 28(1)(c) rights to children not only when the children are physically removed from their parents, but also when “the implementation of the right to parental or family care is lacking.”22 However, the court’s decision that the state has a positive duty to provide health care services to these children was interpreted through the lens of section 27(1)(c),23 and consequently through the application of the reasonableness test.24 Children’s rights to basic health care services were therefore found to be subject to the qualifications of available resources and progressive realisation in section 27(2). This case dealt with pregnant mothers and their unborn and newly born babies’ access to Nevirapine to prevent HIV transmission from mother to baby during birth. In this case the parents did not have the financial resources to pay for health care services, and the duty fell on the state.25


        TAC illustrates a reluctance to interpret section 28(1)(c) as conferring a directly enforceable entitlement to socio-economic rights. The court is clearly more comfortable applying a reasonableness review to the positive obligations imposed by the provisions conferring socio-economic rights in the constitution, despite the fact that the subsection is clearly formulated to suggest a directly enforceable entitlement.26 This is an unfortunate approach.27


        A number of high court decisions have affirmed children’s direct entitlements to socio-economic support, particularly in circumstances where they lack family care.28 This is a positive development. Centre for Child Law v. Minister of Home Affairs29 dealt with unaccompanied foreign children who were being detained in a deportation centre with adult illegal immigrants. The court found that the state had infringed a number of children’s rights, including section 28(1)(c), and ordered various respondents to accommodate the children in a place of safety, to bring each child to the children’s court to assess their individual needs, and to provide each child with social services in terms of the Child Care Act 74 of 1983.30 In Centre for Child Law v. MEC for Education31 the MEC was ordered to provide each pupil at a school of industry with a sleeping bag, and to urgently provide “psychological and therapeutic support for the children…”


        Taking into account the decisions in Grootboom and TAC, there is a duty on the state to ensure that children in child-headed households are linked with some form of parental, family or alternative care. Independent (or in addition to) this duty, is the state’s direct duty to provide these children with basic nutrition, shelter, basic health care services and social services.32


        It is also important to note section 28(2) of the Constitution, which provides that “[a] child’s best interests are of paramount importance in every matter concerning the child.” Section 28(2) has become a key principle in Bill of Rights jurisprudence. It has been used to develop the meaning of some of the other rights in the Bill of Rights, such as the right to family or parental care,33 and the right to housing or shelter,34 to name but a few.35 It has also been used to determine the ambit of,36 and to limit,37 other competing rights.38


        Section 28(2) is not an “overbearing, unrealistic trump” that will automatically override other rights. The fact that the best interests of the child are paramount does not mean that they are absolute.39 Section 28(2) is a right in itself,40 and as a right in a non-hierarchical system of rights, it is itself capable of limitation.


        All rights in the Bill of Rights can be limited. If this limitation is found to be reasonable and justifiable, it is not unconstitutional. Section 36(1) of the Constitution sets out the test for determining wheter a limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. The factors to be taken into account when making this decision are the nature of the right, the importance of the purpose of the limitation, the nature and extent of the limitation, the relation between the limitation and its purpose, and less restrictive means to achieve the purpose.


      


      

      

        III. –  THE LEGAL FRAMEWORK


        

          A. Introduction


          The formal recognition of child-headed households was preceded by strenuous debate and even resistance, mainly due to the “range of severe disadvantages typically faced by child-headed households.” It was argued that formal recognition would encourage the continuance of child-headed households, which would in turn be contrary to children’s rights to survival, development and equality as provided for in the UNCRC and the African Children’s Charter. Formal recognition, it is argued, would also be contrary to the best interests of the child. Couzens and Zaal convincingly illustrate that most of the objections relate to the absence of resources and suitable adult care and guidance, and that any form of legal recognition which assist in addressing these deficiencies would negate the criticisms to a large extent. The case for formal recognition is strengthened by the scarcity of effective alternative care options in South Africa.41


        


        

          B. The Children’s Act 38 of 2005


          Child-headed households are addressed in two separate chapters of the Children’s Act. In chapter 7, dealing with protection of children, child-headed households are recognized as a new family form in South Africa.42 In chapter 9, dealing with children in need of care and protection, an order to remain in a child-headed household subject to section 137 is listed as one of the orders that can be made by a children’s court following a finding that a child is in need of care and protection.43


          Section 137 of the Children’s Act provides that a provincial head of social development may recognise a household as a child-headed household if:


          

            	

              the parent, guardian or care-giver of the household is terminally ill, has died or has abandoned the children in the household;


            


            	

              no adult family member is available to provide care for the children in the household;


            


            	

              a child over the age of 16 has assumed the role of care-giver in respect of the children in the household; and


            


            	

              it is in the best interests of the children in the household.


            


          


          All four factors must be present before a household can be recognized as a child-headed household. As a household can be recognized as a child-headed household when the parent is terminally ill, it is clear that it is not required that the parent be absent from the household or deceased before the household can be recognized as a child-headed household.44


          With regard to the recognition of child-headed households, the Children’s Act provides that the provincial head of social development may recognise a household as a child-headed household. No indication is provided of what criterion or criteria a provincial head should use in deciding whether to recognise the household or not. This may cause lack of uniformity in the different provinces. This is a serious omission, because recognition is a prerequisite for the important forms of support provided for in section 137(2)-(6).45


          A child-headed household must function under the general supervision of an adult person designated by a children’s court, or an organ or state, or a non-governmental organization determined by the provincial head of social development.46


          The Act and regulations47 list various duties to be performed by the supervising adult. The duties relevant to this paper include:


          

            	

              Collecting and administering any social security grants, or other grants in terms of the Social Assistance Act 13 of 2004, or other assistance to which the household is entitled.48


            


            	

              Ensuring that members of the household who are by law required to attend school,49 do so.50


            


            	

              Assisting the members of the household with legal documentation when required.51


            


            	

              Ensuring proper provision of resources due to the household, if any, for that household’s basic needs.52


            


            	

              Ensuring proper utilisation of available resources and adherence to a financial budget.53


            


            	

              Keeping record of all expenditure of the household.54


            


            	

              Assisting the member heading the household with his or her responsibilities.55


            


          


          Where the supervising adult collects and administers money for a child-headed household, he is she is accountable in the prescribed manner to the organ of state or the NGO that designated him or her to supervise the household.56 The regulations provide as follows on the accountability of the supervising adult regarding the administration of money. The supervising adult must:57


          

            	

              In consultation with the members of the household, develop a monthly expenditure plan reflecting available financial resources and payment.


            


            	

              Ensure that the monthly expenditure plan is signed by the child who heads the household.


            


            	

              Submit the monthly expenditure plan, duly signed, to an organ of state or the NGO, as the case may be, together with any original documents, receipts, invoices and other documentation that may serve as proof of the expenditure incurred.


            


          


          The supervising adult may not take any decisions concerning the household and the children in the household without consulting the child heading the household and, taken into account the age, maturity and stage of development, also the other children in the household.58


          Certain roles and responsibilities are also placed on the child heading the household. These include the responsibility to:


          

            	

              collect and administer for the child-headed household any social security grants of, or other grants in terms of the Social Assistance Act 13 of 2004, or other assistance to which the household is entitled;59


            


            	

              make day-to-day decisions relating to the household and the children in the household,60 and


            


            	

              together with the other children in the household, taking into account their age, maturity and stage of development, report the supervising adult to the relevant organ of state or NGO if the child or children are not satisfied with the manner in which the supervising adult is performing his or her duties.61


            


          


        


        

          C. The Social Assistance Act 13 of 2004


          This Act provides for the so-called child support grant. This is a monthly state grant payable for the support of young children in need, based on an assessment of the means of their primary care-givers. Currently, the grant is payable to primary care-givers on behalf of children of 17 years and younger, and amounts to R260 per child per month.62 The Social Assistance Act63 defines a primary care-giver as “a person older than 16 years, whether or not related to the child, who takes primary responsibility for meeting the daily care needs of that child.” This definition allows a child head who is older than 16 to claim grants on behalf of any members of the household younger than 17.


          In terms of the regulations,64 an application for a social grant must be accompanied by a valid identity document of the applicant, and in the case of a child support grant, an identity document or valid birth certificate of each child in respect of whom an application for a grant is made.65


        


      


      

        IV. –  ECONOMIC CHALLENGES FACED BY CHILDREN IN CHILD-HEADED HOUSEHOLDS


        Children in child-headed households face numerous economic challenges. It is generally accepted that financial resources available to child-headed households decrease with the loss of the original adult breadwinners.66 If the loss of the breadwinner is as a result of terminal illness, a significant portion of the income of the household is often used to cover their medical costs.67


        Apart from loss of income, children also often lose assets after the death of their parents. Where no will exists, children are often unable to protect their rights to inherit property, or may be unaware that they have any such rights. Anecdotal evidence of the illegal seizure of intestate deceased estates abounds in South Africa. Colloquially known as ‘property grabbing’, this phenomenon may take many forms, from a relative moving into a property to care for orphans and then taking control of the estate, to more forcible seizures that leave the entitled beneficiaries immediately destitute.68


        The formal system for the administration of estates in South Africa changed drastically following the decision in Bhe v. Magistrate, Khayelitsha,69 which declared section 23(10)(a), (c) and (e) of the Black Administration Act 38 of 1927, and the regulations promulgated in terms of that section and section 1(4)(b) of the Intestate Succession Act 81 of 1987 to be unconstitutional and invalid. Following the decision in Bhe, the customary law rule of mail primogeniture, to the extent that it discriminated against women and extra-marital children, was replaced with an interim system under the civil law. Under this system, all intestate estates, including estates of persons subject to customary law, devolves according to the law of intestate succession as regulated by the Intestate Succession Act 81 of 1987, and are administered in terms of the Administration of Estates Act 66 of 1965. In terms of this Act, the master may dispense with the appointment of a curator in estates worth up to R125 000.70


        Service points situated at magistrate’s offices have jurisdiction to administer intestate estates up to the value of R50 000, subject to certain conditions.71 Due to poverty rates in South Africa, many deceased estates devolve intestate and are of low value, and thus fall under the jurisdiction of the service points.72


        The intention behind the service point system was to bring the administration of deceased estates to grass roots level. However, indications are that ‘property grabbing’ still occurs in spite of this system, and that there are still many children who are unaware of their inheritance rights, or unable to enforce them on their own. Despite the loopholes in the service point system, the advantages of the service points outweigh their limitations.73


        Members of child-headed households, particularly children in charge, may drop out of school, resulting in neglected education. Reasons why these children drop out of school include the need to take care of siblings, the need to find a job to supplement the household income, and inability to purchase uniforms and school materials. A positive development is that children in child headed households are automatically exempted from paying school fees.74 The automatic exemption suggests that these children do not have to apply to the school governing body to be exempted from school fees. However, it is uncertain how this works in practice and how these children are identified by schools. Furthermore, South African Schools Act 84 of 1996 authorizes the minister to identify categories of schools that may not charge any school fees.75


        Furthermore, income poverty in child-headed households leads to birth registration difficulties and poor access to health care and other social services.76


        The child support grant is not without problems either. The child support grant is very small: R260.77 The fact that applications for child support grants must be accompanied by a valid identity document of the applicant, and an identity document or valid birth certificate of each child in respect of whom the application is made, could also restrict access by children in child-headed households.


        In addition, the limitation of the age of a primary care-giver in the Social Assistance Act to persons older than 16 years is too restrictive. It means that children younger than 16 who are heading households cannot access child support grants either for themselves or for other children in their care.78 Section 137(5)(a) of the Children’s Act allows for the supervising adult to collect grants for the child-headed household. However, this protection is limited to households that are recognized as child-headed households by a provincial head of social development. As only households headed by children over the age of 16 years can be recognized as child-headed households, this provision provides no assistance for households headed by children younger than 16 years. The fact that 48% of children living in child-headed households are over 14 years old, provides little consolation.79


      


      

        CONCLUSION AND RECOMMENDATIONS


        As indicated in this paper, it is inappropriate to limit interventions, particularly material support, to child-headed households. Poverty is not limited to child-headed households. In 2010, almost 10 million children in South Africa received the child support grant. This means that in that year, over 9 million children in South Africa were being supported on just over $1 a day.80 It is clear that what is needed is large-scale economic support to communities, the reduction of poverty and improved access to services.81


        The restrictive definition of primary care-giver in the Social Assistance Act to persons older than 16 years should be reconsidered, as should simplified application procedures for child support grants. Children should be made aware of the importance of birth certificates and identity documents, and should be supported in applying for these documents.


        The Children’s Act should give a provincial head of social development the discretion to recognise a household as child-headed household even if the head of the household is younger than 16 years. Clear guidelines should be provided to provincial heads of social development to assist them in deciding whether to recognise a child-headed household.


        In addition, children should be educated about their entitlements in succession. Awareness campaigns on the importance of drafting wills are also needed. A will is an ideal way for all persons, but particularly terminally ill persons, to ensure that their dependents are provided for after their death. In the will, a person can be appointed to act as legal guardian of the child, or to have the care of the child after the parent’s death. The will can also ensure that the testator’s assets remain in the household, in this way limiting the likelihood of ‘property grabbing’.


        Awareness should be raised of the automatic exemption from school fees for children in child headed households. The Department of Education should provide clear practical guidelines on the implementation of this automatic exemption. Children should also be educated about ‘no-fee’ schools in their area.
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        INTRODUCTION


        The economic crisis has hit children and youth especially hard in the United States. According to the Children’s Defense Fund, the accumulating data paint “a devastating portrait of childhood across the country. With unemployment, housing foreclosures and hunger still at historically high levels, children’s well-being is in great jeopardy. Children today are our poorest age group. Child poverty increased by almost 10% between 2008 and 2009, which was the largest single year increase since data were first collected. As the country struggles to climb out of the recession, our children are falling further behind.”1


        This paper will focus on the plight of an especially vulnerable group of children in the United States, often called “legal orphans” or “state orphans.” These terms describe youth who “age out” of foster care without having been reunified with family or adopted.2 Each year, about 30,000 youths exit foster care without a permanent home or legal parents.3 These young people were taken into state custody as children, because of parental abuse or neglect, to be cared for temporarily. Their dream of a safe and permanent family has not been realized. The state has severed their legal ties with their families of origin or has allowed their family ties to grow cold without having found new families for them. When they become too old to qualify for foster care, they exit the system with few if any intergenerational supports.


        While the child protection system in the United States saves many children from harm, assists many children in finding permanent adoptive homes, and reunifies many children with their families of origin, the persistent problem of state orphans illustrates how hard it is to create a new family once the old one has been broken.4 The phenomenon of the state-created orphan is troubling for many reasons. It seems hard to harmonize with the family values extolled by politicians and protected by the US Constitution.5 In addition, the family is especially crucial in the US as a resource for the young because of our relatively weak social safety net. An historic distrust of theories of social solidarity and an emphasis on rugged individualism and on family autonomy have blocked development of robust welfare policies and income supports.6 Even in good times, US youth lack the subsidized or free access to education, housing, medical care and basic subsistence that have been available to young people in many other peer nations. In bad times, American youth who lack family supports are especially vulnerable.


        Paradoxically, while our public policies assign responsibility for dependent family members to the private sphere of family relationships, private law does little to enforce intergenerational obligations. Under US family laws the older generation’s legal responsibility and support obligations generally end when the child reaches the age of eighteen.7 The law of inheritance and estates also fails to reflect values of intergenerational solidarity. In contrast to spouses, the adult child has no protected right to inherit from the parent and a parent may disinherit his progeny for any reason or no reason at all.8 Even as the legal age of majority in the US has descended from 21 to 18, the time it takes for young people to achieve actual independence has steadily increased.9 Few young adults are equipped to survive in the 21st Century US economy without some form of family support, often lasting well into young adulthood. Most adult children continue to receive financial and in-kind support from their parents and others in the older generations throughout their twenties and into their thirties. Their transition to independence is gradual and supported. State orphans, by contrast, exit childhood into an economic and social void.10


        For some, this void exists because of state inaction. Although the state is obligated to reunify families where possible, or find permanent families for children where this is not possible, the state too often allows children to lose contact with their families of origin during long stays in foster care without having provided a new family support network for them. For others, this void is the result of state action in the form of a court-ordered Termination of Parental Rights (TPR) entered while they were in state protective custody. A TPR is distinct from a custody order, a suspension of parental rights or a guardianship order in that it completely erases all legal ties between parents and children. Typically, it also erases legal ties between the child and all of his or her extended family. Parents have the right to counsel in TPR proceedings.11 In contravention of general principles of children’s participation rights, children in most states have no right to counsel or “standing to object to the termination of their parents’ parental rights,” no matter the child’s age.12 The drastic remedy of an involuntary TPR has long been employed in US law to free children for adoption in cases involving an unfit birth parent who poses a danger to the child. However, the TPR has taken on a new and expanded role since 1997, the year in which Congress enacted the Adoption and Safe Families Act (ASFA).13


      


      

        I. –  THE ROLE OF ASFA IN CREATING STATE ORPHANS


        In the United States, a complex system has evolved for meeting the needs of abused and neglected children and other children lacking proper parental care and control.14 Under the US Constitution, law-making authority is divided between the federal government in Washington, D.C. and the governments of the fifty states. Family law, including the protection of children, has always been a matter of state competence. State legislatures in all 50 states and the District of Columbia have enacted laws and created state agencies with names such as Department of Children and Families to oversee their child protective services systems. Federal law, while not directly applicable, plays a role in promoting uniformity from state to state. It does this by making federal funds available to states that agree to conform to the guidelines enacted by Congress. The Administration for Children’s Services, a part of the US Department of Health and Human Services, also funds and oversees research and data collection. State agencies use both state and federal funds to provide for prevention and investigation, but their largest role is in providing substitute care for children when their homes are deemed unsafe. Having long ago rejected orphanages as a viable setting for child-rearing, the states provide substitute care by contracting with private service providers. These providers include foster families who are paid to take children into their homes, group homes where small numbers of children reside with adult caregivers and specialized institutions serving mentally ill children and other children with special needs. The law provides for periodic judicial review of the status of children in foster care and requires the state to move them toward permanency – whether through reunification or adoption. We generally refer to this as “the foster care system,” “child protection system,” or “child welfare system.”15


        During calendar year 2009, approximately 700,000 US children were served by the foster care system.16 At any one time, approximately 425,000 children were actually residing in foster care. For some children, their stay in foster care was brief. Others spent much of their lives in the care of the state. In 2009, the year of the most recent available statistics, 29,471 children graduated from foster care without having reunified with their families of origin and without being adopted.17 According to many critics, the federal law entitled the Adoption and Safe Families Act of 1997 (“ASFA”) may have played a role in exacerbating this situation.18 Meeting abused and neglected children’s needs for permanent families was a motivating force behind enactment of ASFA. ASFA amended the Adoption Assistance and Child Welfare Act of 1980 (AACWA).19 ASFA’s primary objective was to address the problem of “foster care drift.” Children were lingering in foster care for many years without either being reunited with their families or finding a new permanent family.20 The drafters of the legislation believed that too much emphasis had been placed on family preservation and more children would find permanent homes if efforts to reunify were placed on a strict timetable and greater emphasis was placed on freeing children for adoption by terminating their parents’ rights. A TPR, it must be noted, is generally not conditioned on the likelihood of a new family wishing to adopt the child. In many other countries, the adoption decree itself is what cuts off the ties to the old family replacing them with ties to a new family. In US child protective law, severing ties with the family of origin has been seen as a necessary first step toward placing the child on the road to adoption. If no adoption materializes, children may remain in legal limbo, lacking a legal family.


        With certain exceptions, ASFA requires state authorities to petition the court for a TPR for all children who have spent 15 of the past 22 months in foster care.21 ASFA also contains a “fast track” provision authorizing an immediate petition for TPR when the parent has engaged in certain acts.22 ASFA established adoption as the preferred permanency option, followed by legal guardianship and permanent placement with a relative. ASFA also authorized “another planned permanent living arrangement” (APPLA) for cases in which there was a compelling reason why other options were not appropriate. In practice, APPLA signifies that the child is on track to age out without having found permanency. “Emancipation” has become a euphemism for exiting state care whether ready or not.23


        Since the passage of ASFA, the number of children adopted out of foster care annually has increased from 31,004 in 199724 to 55,684 in 2009.25 At the same time, ASFA may also be responsible for the increase in the number of state orphans since its enactment.26 The number of children annually who experienced a TPR rose from 60,000 in 199827 to 70,000 in 2009, and seems to have peaked at 82,000 in 2007.28 The number of “waiting children,” defined as those whose parental rights have been terminated or who have adoption as their case plan goal, has fallen from 132,000 in 2002 to 113,000 in 2009. However, in the ASFA reporting system, this figure excludes the youths at greatest risk of becoming state orphans – –those sixteen and older whose parental rights have been terminated and who have been given a goal of emancipation. Since ASFA’s enactment, the number of youth aging-out of foster care without having found permanency has increased29 from 17,310 in 1998 to 29,471 in 200930 despite the fact that the total number of children in foster care has been steadily declining since 1999.31 While a thorough analysis of these data is beyond the scope of this paper, the data suggest that ASFA may play a role, as many critics had feared, in the increasing numbers of children aging out with no family support system.


        Any description of the child welfare system in the US would be incomplete if it did not acknowledge the problem of racial disparities and disproportional representation of children of color.32 Native Americans and African Americans continue to feel the effects of a long history of racism and economic disadvantage. While the interrelationships between race, poverty, system bias and failures of service delivery are complex and call for further study, the fact remains that minority children are disproportionately represented in foster care compared to their numbers in the general population.33


        Who are the children that age-out of the system as state orphans? Past studies have generally examined data sets to uncover certain characteristics that appear to correlate with a higher risk of aging-out of foster care. Age, race, case goal, number of placements, and caseworker turnover all seem to play a role. Children who enter the foster care system as adolescents make up the majority of youths who age-out of the system.34 After ASFA was enacted, the number of children in foster care age 9 and older grew and in 2003 this age group represented about half of all children waiting to be adopted. The longer a child remains in care, the more likely his parents’ rights will be terminated,35 and the less likely that child will exit the system prior to reaching the age of majority.36


        Numbers can only tell part of the story. To get behind the raw numbers and find out precisely what was happening with these children, the Georgia Cold Case Project conducted a detailed study of a large set of case files of children who were at high risk of aging out of foster care without having found permanency.37 What jumps out from the Cold Case study is the high level of trauma experienced by many of these children. The Centers for Disease Control and Prevention has identified a set of “adverse life events” (ALE), including verbal abuse, sexual abuse, physical abuse, neglect, having a mother who has been physically abused, exposure to violence, and living with a mentally ill, alcoholic or drug addicted parent. These ALE are proven to be damaging to children and the damage grows exponentially as a child experiences more of these ALEs.38 Neglect, physical abuse and substance abuse were present in many case files. An alarming 29% of the Cold Case children had been sexually assaulted, usually by parents or family members. Few mental health services had been provided and many were on multiple psychotropic drugs to control their behavior. The research team developed a method for summarizing the state of mental health of the cold cases. It found that 81% of the cold case children had experienced ongoing or profound trauma. These children’s mental health issues posed severe barriers to adoption and created a risk of disrupted adoption even when willing adopters had been found.39


      


      

        II. –  THE RISKS OF AGING OUT OF FOSTER CARE WITHOUT A FAMILY


        Children who enter foster care but are never reunified with their families of origin or placed in permanent homes fare badly when compared with children in the general population. To understand the importance of family supports, consider the statistics on the typical US youth crossing into adulthood. More than half of the general population between the ages of 18 and 24 live at home, and about 66% of adults in their twenties receive financial support from their parents. The average young person receives approximately $38,000 of monetary assistance from parents between the ages of 18 and 34.40 In addition to monetary support, parents give their time and energy to their adult children. Parents devote 367 hours of time per year to assist their children aged 18 to 34 in a variety of ways.41 Parents also provide indirect forms of post-majority support such as co-signing a loan or apartment lease.42 As these statistics illustrate, young adults who are legal or de facto orphans are at a grave disadvantage compared to their peers.


        The lack of a public safety net exacerbates the vulnerability of youth who lack intergenerational supports. This situation has only worsened in the wake of the recession. A research paper from the Economic Policy Institute titled The Class of 2011 paints a dismal picture of the lack of government support for American youth as they transition into adulthood. New entrants in the labor market cannot qualify for United States systems of Unemployment Insurance (UI). The UI programs, funded by a combination of state and federal dollars, offer cash assistance to workers who have been laid off their jobs. But most youth aging out of care do not yet have jobs and cannot find jobs. Even those youth who have found employment before aging out often fail to meet the requirements for sequential weeks worked or wages earned during a specified reference period.43


        Few other income supports are available to young adults who cannot meet their own needs. The Temporary Assistance for Needy Families (TANF) program only serves families with children.44 Single custodial parents aging out of foster care (usually mothers) may be assisted by this program, but the government will require non-custodial parents aging out of foster care (mostly fathers) to reimburse state expenditures on their children. While single adults who are not raising children may be eligible for the Supplemental Nutrition Assistance (SNAP) formerly known as “food stamps,” they are only eligible for three months in a 36 month period. The Earned Income Tax Credit (EITC), which helps many poor families and individuals survive, requires that the claimant have a job and be earning wages.45 While the Patient Protection and Affordable Care Act (ACA) will make it easier for single adults without children to apply for Medicaid, it will not become effective until 2014, at the earliest.46 At this writing, numerous challenges to ACA’s constitutionality are awaiting decision by the Supreme Court of the United States. Should it be struck down, children aging out of foster care will be among the primary victims.47 As The Class of 2011 confirms, “for most young workers, family and friends are the only safety net.”48 Since the recession, the number of 18 – to 24-year-olds living at home has spiked dramatically and approximately 54% of individuals aged 18-24 now live with their families.49 Clearly, entering adulthood without a family to fall back on is a severe handicap for youth aging out of care.


        Not surprisingly, the lack of stability and consistency experienced by young people during their lives as foster children is reflected and perpetuated in their lives after they leave state care.50 Studies show that foster care youths who age-out of care without achieving permanence experience high rates of homelessness and unstable housing.51 Historically, these youths often left care with little money and without any place to live. They survived by moving between temporary living places and sometimes ended up in the street.52 A 1999 national report found that 40% of people in federally funded homeless shelters were former foster care youth.53 A 2003 study of “post-discharge functioning” of former foster youth (the “2003 Study”) found that during the three years after they exited foster care 36% of former foster youth had been homeless at some point and 35% had moved five or more times.54 These youths are also more likely to experience involvement with the law, including spending time in jail, engaging in criminal activity,55 and becoming victims of crimes themselves.56 The 2003 Study found that 26% of former foster youth had been formally charged with crimes.57 The 2010 Midwest Study found that 45% of former foster care males age 23-24 had been incarcerated at some point and 16% were currently incarcerated.58 Foster care youths who age-out of the system are less likely to graduate high school59 or attend college.60 The 2003 Study found that 50% of former foster youth left care without a high school diploma,61 compared with a rate of 9.9% for 19 year olds in the general population.62 Studies estimate that somewhere between 1% and 11% of former foster youth obtain a college degree in their lifetime compared to 30% of the general population.63


        Although the majority of former foster youth in these studies were employed at some time during the three years after they left care,64 most had difficulty maintaining employment.65 Due to unstable employment and lack of available financial support from family,66 these youths experience high rates of poverty.67 The Midwest Study found that 90% of former foster youth earned less than $10,000 per year at the age of 19.68 In other words, 9 out of 10 lived below the poverty line for a family of one.69 With the deteriorating job situation in the wake of the recession, which has especially impacted young people, the picture for former foster children has worsened.70 Between 2008 and 2009, the child poverty rate jumped by 10%, the sharpest increase since statistics have been collected, and stood at 20.7%.71 In 2010, the unemployment rate for teens 16 to 19 stood at 25.9% and for Black teens the unemployment rate was 43%.72 Unemployment rates for young adults 20 to 24 had almost doubled, rising from 8.2% in 2006 to 15.5% in 2010. Unemployment rates for Black youths 20 to 24 had risen to 29%.73 At this writing, the picture for a swift recovery looks uncertain and children aging out of care during the recession years will almost certainly suffer permanent losses to their earning capacity, lifetime income and social security status. In a nation where affordable health insurance has traditionally been linked to employment, many former foster youths also lack access to healthcare and mental health services. All foster children are eligible for Medicaid but they may lose their eligibility when they leave the system. This is especially problematic since they suffer from higher rates of health problems related to poverty, neglect, substance abuse, physical abuse, and sexual abuse.74


        Often, the legacies of their own troubled and unstable childhoods are reflected in foster children’s early adult years. They are more likely than young adults in the general population to have children out-of-wedlock,75 to become young parents,76 and to struggle with parenting.77 The 2010 Midwest Study found that more than 75% of former foster care women age 23-24 had been pregnant compared to 40% of a nationally representative sample of adult women age 23-24.78 Perhaps most detrimental, they have missed out on the gradual introduction to autonomy – the drivers’ license, the part time jobs, practice at managing money, and the phased relaxation of curfews and other restraints on movement – that are common experiences in the general population. Former foster youths often age-out of a very restrictive system without basic independent living skills.79 Without such skills, foster youth who become parents are at greater risk of losing custody of their own children, resulting in a new cycle of children with long stints in foster care.80


      


      

        III. –  FEDERAL INITIATIVES TO ASSIST CHILDREN AGING OUT OF FOSTER CARE


        A number of federal initiatives since the enactment of ASFA have attempted to address the needs of youth aging out of care. The Foster Care Independence Act of 1999 (“FCIA”) often called the Chafee Act, increased federal funding to $140 million annually for programs that assist older foster care youths and those who age-out of the system.81 The FCIA programs are aimed at youths under 18 who appear likely to remain in foster care until the age of 18 and they also provide funding for services to former foster care youths between the ages of 18 and 21.82 The programs are meant to prepare former foster care youth to further their education by providing support through mentorships and other adult relationships, providing “financial, housing, counseling, [and] employment” assistance, and providing “vouchers for education and training.”83 Due to the discretion afforded states under FCIA, the services offered and the percentage of youth served vary greatly by state. It is important to note that states are not obligated to implement the FCIA programs and the requirement of a 20% match from state funds (formerly a 50% match) may influence states to forgo participation in these programs, especially during an economic downturn. In addition, FCIA is a capped entitlement, meaning that Congress sets a cap on the amount of funding (initially $140 million per annum) and does not guarantee funding for all eligible foster children.84


        The Fostering Connections to Success and Increasing Adoptions Act of 2008 (“Fostering Connections”) increased funding for the FCIA programs and also allows the state to provide assistance to relatives who become kinship guardians of children they have cared for as foster parents.85 The state must still make efforts toward adoption of the child by the kinship guardian.86 Fostering Connections also amended FCIA to allow children in kinship guardian arrangements to receive education and training vouchers.87 Perhaps most importantly, Fostering Connections provides grants to states that implement programs to help children at risk of entering or already in foster care to “reconnect with family members.”88 These programs include kinship navigators (on line internet programs for searching for individuals) to assist relative caregivers in finding and using services; family group decision-making meetings to involve relatives in developing plans to protect the child; and residential family treatment for, among other things, substance abuse, early intervention, and mental health.89 Fostering Connections also requires notification of adult relatives of a child removed from the custody of the parents within 30 days of removal.90


        Fostering Connections requires a caseworker and other representatives of a child, with the child’s input, to develop an individualized transition plan at least 90 days before the child turns 18.91 The plan must include “options on housing, health insurance, education, local opportunities for mentors… and employment.”92 In addition, federal support for foster youth may be extended under Fostering Connections until the youth is 21 provided the youth meets certain requirements.93 Fostering Connections also addresses educational stability of foster care children and youth94 and requires reasonable efforts be made for children to be placed with or to provide frequent visitation with their siblings.95 Lastly, Fostering Connections extended the Adoption Incentives Programs and provided additional payments for the adoption of special needs children, older children, and children who have been in care for 60 consecutive months.96


        The Transitional Living Program (“TLP”) provides funds to entities that offer shelter and services to homeless youths to promote the youths’ transition to self-sufficiency.97 “Homeless youths” under TLP includes any person between the age of 16 and 21 with no safe living arrangement.98 In addition, to prevent the removal of children in the first place, the Department of Housing and Urban Development’s Family Unification Program (FUP) provides vouchers to “families for whom the lack of adequate housing is a primary factor in the imminent placement of the family’s child, or children, in out-of-home care.”99 Unfortunately, these programs may look better on paper than in reality. Public housing programs and housing vouchers in the US are severely underfunded and waiting times of many years are commonplace. When waiting lists become too long, they are simply closed.100


        One key federal initiative, especially from the standpoint of those engaged in policy and research, has been the establishment of the Adoption and Foster Care Analysis and Reporting System (AFCARS).101 Beginning in 1995, the Children’s Bureau of the Administration for Children and Families of the US Department of Health and Human Services has been gathering data from the states in order to monitor child welfare outcomes. AFCARS data is not perfect, depending as it does on states’ reporting of data that may not be completely transparent or entirely consistent, but it is extremely valuable in identifying trends and trouble spots in foster care systems.


      


      

        IV. –  PROPOSALS TO REDUCE THE NUMBERS OF STATE ORPHANS


        One proposal to prevent a child from exiting foster care without a legal parent is to allow for the temporary termination of parental rights (TTPR).102 TTPR would free a child for adoption for a limited period of time but would allow parental rights to be more easily reinstated should the court determine that the child is no longer adoptable or that adoption is no longer in the child’s best interest.103 Once a TTPR is entered, it would remain in effect until the agency or child seeks to vacate it or the child exits the foster care system while the TTPR is in effect.104 The court must consider certain factors in determining whether a TTPR should be granted, including the birth parent-child relationship, the child’s attitude toward termination, the adoptability of the child, the type and extent of abuse or neglect, the ability of the parent to rehabilitate, and economic factors.105 Other proposals to address the problems created by overuse of the TPR include restoration of parental rights, reviewing TPRs after one year,106 requiring a child to be placed in a pre-adoptive home prior to the granting of TPR,107 and setting aside the TPR if a child is not adopted.108 Indeed for many children, TPR is not in the child’s best interest where an adoption is unlikely, and many youth who age-out of the system need their biological family ties to fall back on.109


        Statutorily authorized or judicially ordered contact between a child and his birth parents post-TPR has also been proposed as a part of achieving permanence for a child.110 Various studies indicate that even post-TPR, a foster care youth’s relationship with his biological parents remains important to him.111 Many youth used self-help to locate and forge ties with family members. The 2010 Midwest Study found that 81% of former foster care adults age 23-24 had contact with a biological family member at least once a week, and 79% reported feeling “very close” to at least one biological family member.112 Furthermore, older youth’s “independence and self-reliance, as well as educational and occupational achievement, is associated with strong relationships with parents.”113 Especially for older children, maintaining attachments to biological parents, even deficient ones, can be beneficial.114 Benefits to the child include fostering a sense of identity,115 lessening behavioral problems,116 minimizing feelings of loss,117 developing basic cognitive and social abilities,118 and providing stability to children in their foster or adoptive placements.119 State statutes should include as a best interest consideration the child’s attachments to his biological family, including the child’s parents and siblings, and the need for “consistent relationships.”120 Permanency goals should also include maintaining “contact between children and their biological families,” including using subsidized guardianship and kinship care where appropriate.121


        Youth must be empowered to participate in their own permanency planning so their plans reflect their individual needs and wants.122 Participation gives youths a sense of ownership and control over their lives and their future.123 Achieving permanency for older youth is more successful when the youth has a direct input in the process.124 In a study of adults who aged out of the foster care system, some stated that they felt mistrust of the foster care system, that the system had failed them, that the system did not make them feel safe, and that no one listened to the children in the system.125 These former foster youths expressed a desire to have a say in contact with their biological families and in their placements.126 These youths also felt as though someone else owned them while they were in the system.127 One former foster youth who aged out of care stated that she still “long[s] for a family” and that few people understand “how frustrating it was to move every year, how challenging it was to change schools constantly and to adjust to different houses, different rules, different foster parents, brother and sisters.”128 Youths need to be empowered participants in their own permanency plans and placements.129 As one former foster youth put it, “Let the kids… have a say in it.”130


        How well are we doing at implementing the procedures and practices that we know will work? The Cold Case Project provided a sobering picture. Many of the files studied failed to meet basic federal standards. There was no evidence of a diligent search for both parents in 41% of the cases. Less than half the files had documentation showing that a permanency hearing had been held within one year of coming into care. While 71% of files contained language stating that reasonable efforts to achieve permanency had been made, the majority of files would not have passed a substantive review. Although 90% of files requiring a written transitional living plan had one, less than half had been signed by the child. In almost half of the files (46%), there was no evidence that children eligible for independent living services had received them, and teens about to age out of care often were not informed of their right to stay in care past age 18 to pursue higher education. Only 48% of the children still in custody at the time of the review had a plan for future education, health or housing needs. Only 27% of cold case children had an attorney. Only half of the cold case children had a documented relationship with a family member. Another 24% had no relationship with family but at least had a documented relationship with a non-relative adult. For some children, their only adult connection was the case manager.131 Sadly, the files also showed missed opportunities. Obviously, failure to do a diligent search meant that many relative resources went unidentified. In addition, connections, once identified, were not always fostered, and efforts by family to connect with children were sometimes blocked or discouraged.132


      


      

        CONCLUSION


        Too many children who enter foster care in the United States exit at age 18 without the intergenerational supports that every individual needs for the transition to adulthood. In a time of economic crisis, the fraying of an already thin social safety net makes these youth especially vulnerable. When government removes children from their families and terminates their family ties, it assumes a moral responsibility for their futures. If we are to avoid creating new generations of state orphans, we will need to mobilize greater public investment in prevention, develop more nuanced policies about termination and reunification, and get better at implementing existing frameworks for assuring that all children have safe and permanent families.


      


    


       

        

          *. Many thanks to Natasha Steinberg, Emory Law class of 2013, for her skilled research assistance.
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