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			Foreword


			Ben Smulders1


			It was with great pleasure that I accepted an invitation to write a few words by way of introduction to this publication as it contains a compilation of reports based on a sophisticated analysis of highly complex issues that are of direct relevance to the current crisis. Indeed, one cannot underestimate the importance for an institution, such as the one I serve, to benefit from the views of practitioners, business and academia in these turbulent times when creative and critical thinking are absolutely key for policy making and enforcement.


			In her opening speech at the 8th GCLC conference in November 2012, which was dedicated to the question: “Competition Law In Times of Crisis: In Need for Adustment?” and for which the various reports integrated in this book were originally prepared, Inge Govaere expressed the wish that at the end therof the question mark, occurring at the end of the conference theme, could be removed. By that, I understood, she meant that the answer to the question should be given, not that the conclusion would be reached that there is effectively a need of fundamental adjustment of competition law.


			Indeed, going through the various reports, it strikes me that the overall view is that, as eloquently put by Fréderic Depoortere in his contribution, our business should be “business as usual but in very unusual circumstances”. Others as well have pointed out that there is no need to fundamentally revisit the principles on which competition law is founded but that these extraordinary times may justify some degree of flexibility, often in terms of procedure though. At any rate, some of the reforms suggested in the reports are already underway but one can wonder whether they would have or should have not been initiated anyway, that is to say independent from the crisis and therefore as part of the Commission’s permanent duty to improve its output, to adapt to the constantly changing environment in which it operates and to remain as much as possible business relevant. I also understand from reading the reports that the crisis is often regarded as an opportunity to carry out reforms, or that the crisis has revealed the pre-existing need for reform or refinement, but that is not the same thing as arguing that they are necessary because of the crisis. That is how I perceived for instance, Enrique Gonzalez’ contribution about the failing firm defence in the context of merger control and Eric Morgan de Rivery’s contribution on the Restructaration & Rescue aid guidelines. More generally, none of the authors argues to introduce a social welfare standard in competition law, instead of or in addition to the generally accepted consumer welfare standard. I particularly appreciated Jacques Bourgeois’ contribution, putting, for the purposes of this exercise, competition law not only in a historic perspective but also in liaison with other economic policies that are necessary to pursue in order to address the deep economic and monetary crisis in which the EU finds itself. He too came to the conclusion that the case for enforcement of competition law has never been clearer than in these times, at least if we agree that (i) above all, the EU needs well functioning markets, delivering the growth and innovation, indispensable not only in order to get out of the crisis but also to in order to face the huge challenges of globalisation and (ii) competition law and policy is perhaps not the only but certainly a very important tool to achieve this. For the same reason, I read with great interest the contribution made by Nicolas Petit and Norman Neyrinck on the nexus between industrial policy, trade policy and competition law enforcement. For me it is clear that there is a nexus. It is the nature of what that nexus should be that is the subject of debate. And this brings me to the essence of my remarks.


			Today the Union is facing its biggest test to date. It suffice to look at some alarming macro-economic trends:


			•	More than 25 million people are unemployed; this corresponds to more than 12% of the active population and nearly a quarter of the young has no job. Since the beginning of the sovereign debt crisis in September 2009, 3 millions jobs have been lost in industry and every month, 100.000 persons more are made redundant.


			•	Inflation in the EU has reached a level of approximately 3%, a very high rate if one considers most Euro Area Member States are going through a period of recession.


			•	Public debt has risen from 60% of Euro Area-GDP in 2010 to 90% in 2011. The budget deficit in the same period has increased from 4% of GDP to 6%.


			•	Some Member States do no longer have autonomously access to financial markets to collect the funds necessary to reimburse their loans of the past; others are not that far from that situation and in order to more or less contain this crisis, public aid for an amount of more than a trillion euro has been committed in order to enable Euro Area Member States in difficulty to reimburse their debts. At the same, in these Member States, foreign investments have reached an all time low or even have come to a complete halt and this is one of the reasons why they are faced with negative growth not only this year but probably also in the years to come. For the EU as a whole, growth remains weak.


			•	And more generally, the EU as a whole is losing competitiveness. In the last decade, our productivity increased only by 4% compared to 9% in the US and 11% in Japan whereas emerging countries are climbing fast the value-added ladder.


			Now – in the face of the greatest challenge to the Union to date – we have a clear choice: are we going to invest in progress, that is to say in increased competiveness, or are we simply going to manage decline?


			Member States have no choice, I would submit. Not only must they be genuinely committed but also they must be able to implement the necessary structural reforms in order to increase their competiveness up to a level allowing their trade and industry to grow again so that sovereings can collect the necessary tax revenues enabling them to reimburse or at least substantially reduce their debts. So the question, in the context of this crisis, is whether and if so how competition law can contribute to its resolution. The answer to that question cannot be that competition law and the ensuing discipline needs to be relaxed. Not only is that an intellectual short cut; more importantly, such an approach pre-supposes that competition law contributes to the crisis, is part of the problem and that is simply not a correct premise. It should be part of the solution and this means that it should be – and in fact is, as noted by Jacquelin McLennan – part of a more general policy geared toward increasing competitiveness. This was also the thrust of Massimo Merola’s contribution and I would like to give tribute to Massimo’s idea, which is at the origin of this book, of exploring the link between the economic crisis and the various facets of competition policy.


			In fact, after reading the various reports, I believe more than ever that the Commission’s State aid control policy, probably more than its anti trust and merger control policy, has an important role to play in the resolution of the crisis. Indeed, since the beginning of the sovereign debt crisis in September 2008, State aid control has proven to be an essential coordination tool to ensure the effectiveness of Member States’ rescue packages, and is also bound to have contributed to their sustainability in terms of public finance. At the same time, it has limited the risk of a subsidy race among Member States and of overcompensation of the beneficiary companies.


			In conclusion, I would like to quote European Commission Vice President Joaquín Almunia: “Competition policy is not only about ensuring that companies behave in a pro-competitive way. Competition policy is also about setting the adequate framework for governments to make better use of their scarce public resources, gearing them to spending on the most efficient areas”. This shows clearly the strong macro-economic dimension of State aid law and policy, a dimension which, in my view, has not been developed because of the crisis but which has become more visible by the crisis and distinguishes it from antitrust and merger control policy.


			The confines of this foreword do not allow me to do justice to the full intellectual richness of the varous contributions in this book. But let me again reiterate how much we appreciate in the Commission the authors’ creative investment for the benefit of the general good.


			

				


				

					1	The author is Director in the Legal Service of the European Commission and a Guestprofessor of International and European Competition Law at the Free University of Brussels. The views expressed in this foreword are strictly personnal.


				


			


		


	

		

			Introduction


			Massimo Merola, Jacques Derenne and José Rivas, editors


			1. The GCLC is the College of Europe’s research centre in the field of competition law and economics. It conducts research and organises events to discuss the current policy issues in the field of competition law. The GCLC typically presents the result of its research during an Annual Conference. The proceeds of the Annual Conference are published in a GCLC Series. Every three years, the GCLC sets out working groups to prepare a report on current law-making initiatives by the Commission. The report is delivered to the Commission’s participants ahead of the conference with the aim of contributing to the Commission’s thinking on the reform issue covered.


			2. Hence, for the 2012 edition, as already in 2006 and 2009, the GCLC established working groups to prepare a draft report on the economic crisis and its interaction with competition law, which was sent to the Commission’s participants in advance and discussed at the conference. Following the Annual Conference, the working groups finalised their reports, which are now published in this book.


			3. As everyone is aware, the crisis has deeply changed the enforcer’s agenda over the last four years and has influenced the policy and decision making of the European Commission in the competition field. How? Too much? Not enough? This is what we discussed during the Conference.


			4. The choice of the topic by the GCLC’s Scientific Council was inspired by the acknowledgment that studies on the impact of the crisis had so far often only addressed single aspects or single provisions of competition law, whereas a comprehensive analysis encompassing antitrust, merger control, State aid, as well as neighbouring areas such as trade law and industrial policy had been somewhat left to the wayside.


			5. The GCLC saw a potential added value in proposing a coordinated approach, which would allow to go beyond the concrete issues arising in respect of single areas of law, thereby providing an additional level of reflection. Indeed, even assuming that the conclusion in one or several areas would be simply that the crisis should not affect the enforcement of the rules on competition, a joint review would nevertheless undoubtedly enrich the study by highlighting the common features and discrepancies between areas of enforcement, and stimulating new reflections.


			6. From another perspective, our choice was driven by the objective of combining a thorough and comprehensive analysis of the state of play in terms of legislation and decision making practice, with the submission, where possible, of proposals or ideas that can contribute to orient the Commission’s choices in an area that is continuously exposed to changes in law and policy.


			7. This is in line with GCLC’s mission, which is not only to host a brainstorming exercise between high-level practitioners and academics, but also – and above all – to come out with adequate and feasible reform proposals to be shared with the Commission.


			8. It is against this background that we have set up five working groups, which were each allocated a macro-area of competition law to examine how it has been affected by the economic crisis in recent years and which represent the backbone of the Conference programme. The working groups are divided as follows: antitrust law in times of crisis, merger control in times of crisis, State aid enforcement in the financial sector, State aid policy in the real economy in times of crisis and finally, the nexus between competition, industrial and trade policies. The text below corresponds to the conclusion of each chapter.


			Antitrust Law in Times of Economic Crisis


			9. This working group found that competition authorities already have the correct tools to enforce antitrust law against collusion and unilateral behaviour in a way that takes into account the current crisis. Our research showed that the European Commission also took into account the crisis in setting fines, although in a haphazard way. We therefore plead for a more fundamental rethinking of the fining policy. Finally, we investigated whether enforcement needs to focus on specific sectors during a crisis. We found this not to be the case, but recommend analysing firms’ responses to the crisis in order to detect anticompetitive behaviour.


			10. In the two final sections, we give the word to an EU enforcement officer and a US antitrust practitioner to put our findings in perspective.


			11. As regards crisis cartels (or restructuring agreements), we found that a well-designed agreement between competitors may help to overcome structural overcapacity in a market, while providing enough safeguards to limit distortions of competition. The framework of Article 101(3) TFEU allows for an analysis of such agreements and has been used to justify them in the past. However, the current rigid approach of the Commission in applying that paragraph means that it is doubtful that the Commission would agree to exempt a restructuring agreement nowadays. We find that this negative approach is unwarranted and undesirable from a policy perspective, since it may push firms to covert collusion instead of entering into a controlled restructuring agreement.


			12. Further, we question the preference of mergers over restructuring agreements to solve structural overcapacity problems, especially since mergers remove a source competition for ever, while restructuring agreements are limited in time and scope. Finally, we found instances of State aid cases which have been used to get clearance for a (State supported) restructuring agreement.


			13. Abuse of dominance cases should continue to be pursued during the crisis, even though we recommend focusing on the more obvious cases since the cost of error is greater during a recession. The effect-based analysis permits taking into account changing economic conditions, such as limited access to capital markets which may make predatory strategies more profitable. We also reject focusing on exploitative practices (including excessive prices). Even though this may be a popular choice, there are strong economic arguments against such enforcement.


			14. We recommend reforming antitrust procedures to lower the cost of enforcement and to increase transparency and accountability obligations. For example, investigations could be started by reasoned decisions (as is the case in Italy) and non-mandatory time limits for the investigation could be introduced (as in Italy and Spain).


			15. The fining policy has been criticised as being absurdly high, especially in times of crisis. We found, however, that the Commission has shown some flexibility in recent cases. The obvious tool is the “inability to pay” provision, which has been applied in a number of recent cases. Even outside of this, the Commission retains a wide discretion to take into account the economic context. Our research showed examples of adaptations to the fine, notably because the company was mono-product (Window Mounting) or an independent trader (Calcium Carbide). The application of the 10% statutory cap has also been used to reduce the fine (Prestressing Steel).


			16. While the Commission may have been receptive to crisis arguments in setting the fine in individual cases, we recommend rethinking the fining policy in a more fundamental way. We call for taking into account the level of profit, thinking about alternative sanctions (including on individuals) and taking into account voluntary damage compensation.


			17. The working group also investigated whether enforcers should concentrate on certain sectors. Rather than singling out certain sectors, we recommend that enforcers focus on changes (or lack of changes) in a market as a response to the crisis and assess whether this is explained by anticompetitive conduct. For example, the Commission could monitor markets in which a decline in demand has led to lower volumes but not to lower prices.


			18. The second part of the chapter sets out the views of an EU enforcement officer, who discusses the treatment of restructuring agreements. He highlights that collaboration to reduce overcapacity is normally not needed as the competitive process in itself will solve the issues. Only in certain dysfunctional markets there might be room for multilateral agreements to reduce capacity. Parties will need to demonstrate that the conditions of Article 101(3) TFEU are fulfilled and in particular that this was the least restrictive way of achieving the result.


			19. In a final part, we give the floor to a US practitioner to provide the views from the other side of the Atlantic. Temptations to form cartels may be higher in times of crisis and may even be justified in executives’ minds to safeguard profitability (and therefore remuneration) and possibly employment. However, the US have learnt the lesson of the Great Depression and know today that softer antitrust enforcement is not the answer. The Obama administration and the DOJ’s Antitrust Division made it clear that antitrust enforcement shall not be relaxed, on the contrary. The Antitrust Division nevertheless agrees to take account of financial problems of companies and may limit the fine or spread its payment, which is a commendable practice.


			Merger Control in Times of Economic Crisis


			20. The working group on merger control concludes that the mechanisms for assessing the effects of mergers are appropriate in that they provide enough tools to take account of economic reality. However, there is a case for re-considering the standard of proof and the assessment of both efficiencies and the failing firm defence (FFD) in individual cases. Finally, we found that, so far, merger control has successfully resisted legislative and political intervention at national level, despite a few spectacular instances.


			21. From an empirical perspective, there is little support for laxer enforcement, let alone the suspension, of merger control rules. Indeed, economic literature support that the suspension of competition law enforcement as part of the New Deal policies accounted for 60% of the weak recovery of the Great Depression. By relaxing antitrust laws, policy makers sacrifice long term competition for uncertain short term benefits. This is illustrated by the Lloyds TSB/HBOS merger, by which HBOS was saved from insolvency but because of which competition in the Scottish banking market is severely reduced. The working group considers that State aid would have been a more appropriate tool, allowing the prevention of systemic failure while keeping a certain level of competition.


			22. Merger control in economic crises is not, however, “business as usual”. First, a major economic crisis often coincides with an increase in price elasticity faced by firms. Since consumers are less willing to accept higher prices, closeness of substitution between competing brands is higher than it would be outside a crisis. This can only properly be taken into account through real effect-based merger review rather than through a formal one based on market shares only. The optimal market structure may also differ in the context of a crisis. Due to changed demand dynamics, the pre-merger structure may be unsustainable, which must have an effect on the counterfactual against which the post-merger situation must be considered. This question arose in the Olympic/Aegean Airlines merger, in which it could be doubted whether a duopoly for flights from Athens is a sustainable equilibrium.


			23. Secondly, when industries face structural overcapacity, mergers may be an efficient way of adapting to the new circumstances. In the absence of mergers, firms might engage in a “war of attrition” leading to inefficient outcomes. This type of argument was used in UPM/Myllykoski and Rhein Papier. However, the Commission based its clearance of that merger on industry-specific arguments rather than setting out a general framework for assessing these efficiencies.


			24. As to the treatment of efficiencies in general, this working group found that it is time to take them more seriously. Our review of cases shows that the Commission have sometimes rejected efficiencies too easily or refused to consider them as a decisive factor in its assessment.


			25. The type of efficiencies that are taken into account is influenced by the welfare standard that is chosen. For example, a total welfare standard allows treating reductions in fixed costs as efficiencies, even though it may result in higher prices for consumers in the short term. We reviewed arguments for and against different welfare standards, even though we note that the choice is more political than technical. Finally, we argue that the standard of proof when balancing anti-competitive effects and efficiencies needs to be harmonised. Once a consumer welfare standard has been adopted, the application of an asymmetrical standard of review lacks any economic and legal foundation.


			26. We reviewed the application of the FFD in EU merger control law and found that it has not played a key role in the Commission’s strategies to overcome the current economic difficulties. We discussed arguments to relax the conditions for the FFD as well as arguments supporting the current strict framework. Most scholars, practitioners and institutions continue to advocate such an approach. In fact, some argue that the FFD is merely a counterfactual scenario which does not warrant any special treatment. The OECD notes that the FFD is based on presumptions, notably that the permanence of a trimmed down and handicapped company in the market is necessarily superior from a competitive perspective than the merger. Rather than relying on such presumptions, the OECD argues that a full effect-based approach should be implemented. This approach would entail first that the competition authority identifies the most likely counterfactual (without relying on presumptions) and secondly, to compare the factual and counterfactual scenarios. While this approach may lead to more economically and socially efficient outcomes, it also renders the administration of it more burdensome and the outcome less predictable for the merging parties.


			27. In a final section, we analysed the practice of NCAs. We first examined whether national merger control had been influenced by political or legislative intervention. We found some derogatory legislation, for example in Ireland and Germany for the financial sector or in Italy for “essential public services”. However, this has had a modest influence on merger control policy. It seems that the Lloyds TSB/HBOS merger is the only clear example of political intervention, even though many Member States have provisions allowing for such interventions, often through the Minister of Economy.


			28. On the substantive assessment, NCAs also stood their ground. In particular, our review found that the NCAs continued to apply the FFD in a rigid manner, sometimes even more strictly than the Commission (in the case of the Bundeskartellamt).


			29. However, NCAs have been more pragmatic in procedural matters and, in certain Member States, on remedies. Authorities across Europe have agreed to speed up procedures for non-problematic mergers and to grant exemptions from the prohibition of implementing a concentration. Regarding remedies, the UK Competition Commission and the French Autorité de la Concurrence both recognised that structural divestments may be complicated as buyers face difficulties in raising finance. For example, the Competition Commission declared that it may accept behavioural remedies in such cases; the French authority agreed to a hold-separated commitment instead of an immediate divestiture in the Banque Populaire/Caisse d’épargne case.


			30. This relative resilience can be seen as a sign that competition law has become more rooted in national cultures. At the same time, it should be noted that the crisis is not over yet and that temptations to relax merger control may still lie ahead.


			State Aid Enforcement in the Financial Sector in Times of Economic Crisis


			31. In September 2008 the financial markets collapsed, consequently exposing the European regulatory landscape which was in place at the time. A swift return to stability became a priority for all Member State governments. However, any immediate intervention by public authorities was fixed with conditions to restore competition in the longer-term. Effectively, the balance between correcting an apparent market failure whilst preventing any future distortion of competition was to be established. The quest to find this balance lies at the heart of EU State aid law enforcement.


			32. The Commission systematically accepted that the exceptional circumstances of first, the financial crisis and consequently the sovereign crisis were the primary factors to be taken into account in its assessment and application of State aid laws. Since the financial crisis, rescuing ailing banks with State money became, in many ways, normal procedure in the EU and State aid control by the Commission has not, as of yet, stood in the way of this. Hence, in order to balance all objectives and prevent any future distortions of competition the Commission had little choice but to authorize State intervention pursuant to Article 107(3) (b) TFEU – subject to conditions. These conditions were used as a key instrument in the negotiations between the Commission, the relevant State and the beneficiaries of the aid in order to ensure coordination and consistency at European level.


			33. The emergence of EU State aid rules as powerful coordination tools was very much characterized by the institutional system at the time i.e. the absence of an EU treasury, a banking regulator and a resolution authority. This institutional gap allowed EU State aid rules to address any underlying problems found close to the nucleus of the underlying problem. The Commission used an opportunity to acclimatize bailout plans, whether in the form of guarantees and/or capital injections, into a series of behavioral conditions that have been applied in a relatively homogeneous fashion across the EU. Furthermore, conditions attached to the benefit of State support enabled the Commission to pursue a complex mix of competition and regulatory objectives in dealing with the unprecedented challenges inevitably raised by the crisis.


			34. Beyond the institutional perspective, the State aid enforcement system as a whole has proved to be a cornerstone for the management of the financial crisis in Europe. In particular, it enabled the Commission to coordinate the various national recovery plans and to pursue a combination of competition and regulatory objectives by conditioning the benefit of public support schemes to various requirements. Despite its effectiveness however, the reliance on State aid rules has also shown its limits and has been supported and supplemented by a broad legislative agenda for reforms of the EU regulatory framework for financial services.


			35. Two items seem particularly interconnected with the Commission’s decision-making practice in the current crisis period: bank recapitalization to meet regulatory requirements (including the creation of temporary capital buffers to counter exposure to sovereign debt), on the one hand, and the proposed framework for the recovery and resolution of credit institutions and investment firms, on the other.


			36. Regarding procedural issues and judicial review of decisions adopted by the Commission, considering the relatively untested legal basis of Article 107(3) b) TFEU and the magnitude of the financial stakes, the number of appeals against Commission decisions regarding State aid to banks in the financial crisis has remained remarkably limited so far. Additionally, there have been no actions for damages regarding Commission decisions on State aid to banks.


			37. The transformation of the financial crisis into a sovereign crisis has highlighted a fundamental drawback of the initial European response to the banking crisis, namely the fact that it rested on national initiatives to rescue banks – in other words, banks remained European in health and national in sickness. These national interventions have highlighted the two-way “feedback loop” between banks and the sovereign rating of their home country Member State. In this context, State aid rules have been relied upon as effective coordination tools and as a regulatory fix.


			38. Thus, the enforcement of EU State aid rules as well as various remedial measures designed by national governments contributed to alleviating the primary causes of the financial crisis – rooted in the specificities of the banking sector. In this way, we can see that the Commission has distinguished itself from a supervisor of national State aid measures to a supervisor of restructuring efforts of individual banks, reshaping the European banking landscape through extensive commitment packages.


			39. State aid rules therefore, have coped with the challenges created by the crisis and contributed to restoring confidence and stability by acting as a coordination device ensuring the effectiveness of proposed rescue measures and at the same time maintaining a level playing field by preventing any subsidy races or unfair competition among banking institutions.


			40. In effect, the State aid control system and in particular the conditions attached to the authorization of rescue measures allowed the EU to mitigate structural problems affecting the EU banking system and prevent substantive regulatory failures. We must note, however, that there was and in many ways there still is a need to move beyond State aid enforcement in dealing with the crisis.


			41. This developing framework of EU-wide harmonized regulatory mechanisms should allow the Commission to re-focus State aid rules for banks towards the traditional role of State aid control: ensuring that State aid is directed towards remedying market failures, limiting distortions of competitions – especially those arising from moral hazard – and leaving questions of banks and their viability to the new system of European banking regulation.


			State Aid Policy in the Real Economy in Times of Economic Crisis


			42. The research of the working group has evidenced that the legal tools which are at the disposal of the Commission to attain the economic objectives enshrined in the State Aid Modernisation (SAM) are inadequate as far as aid for non-financial undertakings is concerned. The Commission has rightly pointed out that State aid control can play an important role during the crisis and in the aftermath of it to foster economic growth while preserving budget discipline. However, it has not sufficiently explored whether, following the expiry of the Temporary Framework for the real economy, the present rules provide sufficient tools to fight for this objective. Similarly, it has not sufficiently focused so far on the interlink between economic growth and the competitiveness of the European economy. Albeit the latter objective is at the heart of the 2011 European Competitiveness Report, it has found scarce or no resonance in the SAM Communication.


			43. Our study showed that the decision of the Commission not to extend the validity of the Real Economy Temporary Framework beyond 2011 should not be regretted in spite of the fact that lending conditions in the Eurozone have not significantly improved and that overall, the economic situation continues to deteriorate. The main reason for this is that the derogatory measures embedded in the Real Economy Temporary Framework have had only a limited impact on the economy. This is probably due to the conventional and out-of-focus nature of these measures, amid which only the revision of the requirements for State guarantees deserves to be preserved and strengthened in a forward-looking perspective. In addition, from a strictly legal point of view, the clear derogatory nature of most of the measures set forth in the Real Economy Temporary Framework makes their reiterated extension undesirable.


			44. In essence, what is needed is a set of innovative legal tools, specifically tailored to the designed objectives (mainly facilitating access to finance for non-financial enterprises) of a non-derogatory nature but compatible with the upper norm and the basic principles of the State aid regime.


			45. Before going deeper into this aspect and put forward some thoughts on possible new measures, the working group explored whether any lesson can be drawn from the experience gained during the crisis in terms of the application of some basic concepts underpinning the State aid regime and of a refined compatibility assessment of rescue and restructuring aid.


			46. Based on a thorough review of the Commission practice and case law on the application of the MEIP, we concluded that the crisis had no substantial impact on the application of the MEIP by the Commission (the same can be said for any other concept enshrined in the notion of aid within the meaning of Article 107(1)) and this is unlikely to happen in the future. In our view, the strict approach taken by the Commission in this respect deserves no criticism, as we do not see scope for more flexibility in the definition of the existence of aid (unlike in the compatibility assessment).


			47. Similarly, a relaxation of the rules on recovery of unlawful aid is highly unlikely. Although some novelties should no doubt be considered in the framework of the reform of the Procedural Regulation and, building upon recent case law, they could hopefully lead to a more sophisticated application of the principles of absolute impossibility (and perhaps of the principle of proportionality) in times of crisis, they will not affect the rigorousness of the recovery process overall, which is one of the recent achievements in State aid enforcement and should be preserved. Besides, whatever amendment of recovery rules would be largely unrelated to the crisis management policy as it does not affect the essential problem of access to funding for non-financial enterprises.


			48. Far more controversial is the issue of the role to be assigned to State guarantees in times of crisis and their assessment under both Article 107(1) and 107(3) TFEU. Quite surprisingly, and disappointingly, aid in the form of guarantees accounted for only 1% of the total crisis aid approved under the Temporary Framework, less than the non-crisis aid figure. This is at odds with the idea of a refined economic approach in State aid enforcement, as guarantees are more financially-effective and less distortionary measures to help restoring appropriate lending to the real economy and to stabilize the economy as a whole. In addition, an instrument-based approach, as in the Temporary Framework, would be welcome in the case of guarantees, as not all forms of aid are equally tailored to tackle the information asymmetry, which is the most important market failure in times of economic crisis.


			49. The last part of the research of working group was devoted to the shortcomings of the present text of the Rescue and Restructuring Guidelines, as well as to emphasise the changes that would help to achieve a refined compatibility assessment of rescue and restructuring aid in the framework of the on-going revision of the Guidelines. In this connection, the working group has put forward several recommendations concerning issues such as the own contribution principle, the nature and characteristics of the measures intended to ensure a proper “burden sharing”, the appraisal of distortion of competition, the balancing exercise, and the “one time, last time” principle.


			The Nexus between Competition, Industrial and Trade Policies in Times of Economic Crises


			50. As part of its Europe 2020 flagship initiatives, the European Commission held that “it is necessary to consider the competitiveness effects of all other policy initiatives”.1 We investigated whether the competition and trade policies could, or even should, take into account other policies, in particular industrial policy.


			51. Before delving into the analysis, we clarify the meaning of “industrial policy” by highlighting that it can take (mainly) two different forms. On the one hand, targeted industrial policies are aimed at assisting specific firms or sector chosen discretionarily, on the basis of loose criteria and can be applied ex-ante (by supporting the growth of an industry) or ex-post (by saving an ailing firm). Competitiveness policies, on the other hand are a pro-active trade instrument, applied horizontally and which generally seek to solve market failures.


			52. The EU Treaties, in particular Articles 3(3) TEU and 173 TFEU, list competitiveness as one of the EU’s objectives. The Treaties are however silent on how this Article interacts with the provisions on competition law. We therefore turn to case law and decisional practice to investigate how industrial policy can and has been taken into account in competition law.


			53. As regards Articles 101 and 102 TFEU, their prohibition rules do not leave space for such arguments. However, public policy concerns may provide ground for justification of otherwise illegal behaviour. Indeed, the third paragraph of Article 101 TFEU has often been used to authorise behaviour on grounds such as environmental protection, employment, media pluralism etc. The Court also supported the inclusion of industrial policy arguments in the analysis of Article 101(3) TFEU, notably in its judgments in Metropole Television and Matra. In contrast, the Commission’s Article 101(3) Guidelines take a much stricter approach by limiting the admissible justifications to purely (micro-) economic ones. We find that the interpretation of the Courts should prevail over the Commission’s view: public policy arguments such as competitiveness may be found to “improve the production or distribution of goods or to promote technical and economic progress”. This said, such arguments must still pass the other three conditions of Article 101(3), which brings a safeguard against type II errors.


			54. In a similar vein, the Commission’s Article 102 Guidance Paper allows for justifications, although limited to demonstrating efficiency gains rather than including industrial policy. Here again, we find that competitiveness arguments should be allowed. This is because, first, the form of the behaviour (coordination or unilateral conduct) should be irrelevant (i.e. it cannot be that such arguments can be brought in Article 101 cases and not in Article 102 cases). Secondly, in some cases public policy arguments have been taken into account in Article 101(1) TFEU (Wouters or Meca Medina), so that it does not seem impossible to do the same in Article 102 TFEU cases.


			55. Similar conclusions apply in merger control. Even though a merger cannot be blocked on other grounds than competition grounds, public policy arguments can legally be used as a defence under the EUMR.


			56. As regards State aid, true competitiveness subsidies do not fall within State aid control since they are non-selective. Targeted industrial aid does constitute State aid. However, we found that State aid law is not necessarily hostile to such aid, in particular for rescue and restructuring measures. This said, rescued companies must restructure and offer compensatory measures in favour of competitors, which can be seen as an attempt to soften the selectivity of the measure and spread the benefits across the sector.


			57. Economic literature does not bring a firm answer on the merits of industrial policy. Scholars are divided, perhaps by reason of ideological tensions. The EU institutions, however, seem to have embraced competitiveness and consider that it should be part of competition enforcement. This conclusion is based on a reading of the Lisbon Treaty itself, as well as a number of resolutions and declarations, amongst which the European Competitiveness Report of 2011 is the most prominent.


			58. The work group concludes by setting out some prospective views for enforcement activities and potential changes to the law. We support the findings of the Competitiveness Report but suggest turning those into more concrete suggestions, which we set out in this chapter. Finally, we argue that the law may be adapted to allow differentiating efficiencies that accrue to EU consumers from those which affect non-EU consumers.


			59. As regards the nexus between trade and competition policy, we found that insights from competition law are underused and that trade defence measures may have an adverse effect on competition, for the following main reasons. First, the calculation methodology for the dumping margin can be significantly distorted in favour of a finding of dumping. This may result in foreclosing producers from certain countries completely, with the effect of depriving users of those products from the benefit of competition. We recommend that duties should never foreclose imports but be limited to reducing the volume and increasing the price.


			60. Secondly, the requirement that trade defence complaints must be supported by representative EU producers may give an advantage to dominant companies as they are in a position to use trade defence complaints strategically.


			61. Thirdly, the fact that users and consumers are very unlikely to be involved in trade defence cases means that the investigators’ view risks being very one-sided. We recommend greater and earlier publicity so that all involved parties have an opportunity to express their views in a timely manner.


			62. Finally, there is a reluctance on the part of the Commission’s investigators to acknowledge the impact of anti-competitive behaviour on trade defences. We therefore recommend to formalise, and to render compulsory in certain cases, consultations of DG Competition by DG Trade. We believe that such a mechanism would be very efficient to take better account of competition law arguments, for example if the complaint is made by a dominant player or a merged group whose merger was recently cleared under conditions.


			Note: each author is responsible for his/her own section in the following chapters. The editors have only the role of organising and coordinating the contributions as far as possible.


			The editors would like to express their sincere appreciation to the dedicated team of lawyers who patiently and persistently synchronised the chapters of this book – thanks to Lauren Battaglia, David Dauchez, Mateo Domecq, John Embleton, Ciara Farrell, Iris Isberg, Nafsika Karavida, Marianna Kinsella and Tom Mylrea-Lowndes.
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Part I: The views of the GCLC


			José Rivas1


			63. At a time when an unprecedented crisis is hitting all the major economies of the EU, a debate over the appropriate way to enforce competition rules, in light of the crisis, appears entirely appropriate.


			64. Lighter enforcement of competition laws has sometimes been advocated as an appropriate strategy for addressing an economic crisis. Antitrust enforcement, the argument goes, represents a “luxury good” which society cannot afford in bad economic times.2 The immediate costs of competition enforcement are tangible, while its benefits are substantially less immediate and visible therefore tolerance for enforcement is lower in a recession.3


			65. A “relaxed” approach to competition in times of crisis may be tempting, and indeed has often been applied in the past. However, there is clear evidence that when the competition enforcement was loosened during past crises, recession was actually prolonged. This happened both in the US, during the Great Depression in the 1930s,4 as well as during the Japanese recession in the 1990s.5


			66. Another prominent, albeit extreme, example is the economic crisis which took place in Germany in the 1930s. Since no competition rules were actually in force at that time, cartels grew pathologically and acquired enormous power, decisively contributing to the demise of Germany’s Weimar Republic.6 Following those dramatic events, the Ordoliberal scholars at the Freiburg University began pondering about the interplay between competition policy and the principles of liberal democracy.7 The Ordoliberals realised that protecting individuals from the misuse of public power was not sufficient: society also needed to be protected from the misuse of private power. In this respect, competition policy was perceived as an essential tool for guaranteering individual freedom and economic progress.8


			67. Therefore, enforcing competition rules is no less important during times of crisis than during normal times.


			68. On the other hand, it has also been rightly advocated that, in times of crisis, when public resources are stretched to their limits and businesses are struggling to survive, competition authorities should focus their limited resources on the simplest antitrust cases most harmful to consumers (cartels). Indeed, if over-enforcement is arguably undesirable in times when the economy is functioning well, it probably becomes even more problematic in times of economic downturn. Furthermore, there is a risk that any intervention whose positive effects are not clearly offset by its costs might be perceived as illegitimate. Last but not least, false positives might become particularly worrying during an economic downturn, especially when the responses to the crisis and, in all likelihood, the future of the EU economies in an increasingly globalised world, will require an enhancement of the competitiveness of European businesses.9


			69. This chapter is divided into five sections. The first two sections discuss the application of competition law in the fields of anticompetitive agreements (including crisis cartels) and unilateral behaviour respectively. Section three discusses the fining policy, section four explores whether enforcement should target certain sectors as a matter of priority during a crisis and section five provides some views from the US.


			70. It should be noted that, for the purpose of this chapter, the authors have mostly focused on EU competition law. National laws and precedents are only used when they were judged particularly relevant. This chapter does not attempt to give an exhaustive overview of national competition law.


			
Section (I): Anticompetitive agreements in times of crisis


			“There may be many temptations in 2009 to cut corners, but encouraging cartelists and others would be guaranteeing disaster. It would drag down recovery, increase consumer harm and create more cartel and cartel cases into the future. No-one wins - today’s softness is tomorrow’s nightmare”.


			Neelie Kroes, then EU Commissioner for Competition
Brasilia, 8th October 2009


			71. Sergio Marchionne, in his capacity as president of the European Automobile Manufacturer’s Association, made repeated calls for the European Commission to “coordinate a rationalization of the industry across the producing companies”10 as he estimated that the automotive producers would need to cut capacity in Europe by 20%. Mr. Marchionne also expressed his opinion that the industry was engaging in a “discount binge” which, he considered, would leave bankrupt those who participate in such a practice.


			72. Mr. Marchionne’s comments are interesting in that they highlight many of the antitrust issues raised by an economic crisis. Firstly, in an economic crisis, industries may be confronted with severe overcapacity problems, which companies may decide to address collectively. Secondly, and this may be linked to the first point, companies may also be tempted to agree on limiting price competition in order to keep their profits up.


			73. This chapter discusses the application of Article 101 TFEU to such agreements in times of crisis. The first section of this chapter will analyse the legality of so-called “crisis cartels” and in particular the application of Article 101(3) TFEU to restructuring agreements. In addition, we will briefly analyse specialisation agreements and mergers, which have often been cited as suitable alternatives to crisis cartels. In procedural terms, this section highlights that the State aid procedure has sometimes been (mis)used as a method to obtain approval for a restructuring agreement.


			
1. Crisis cartels and restructuring agreements


			74. Some confusion may exist around this concept as it covers a wide array of possible collusion. At one end of the spectrum, a crisis cartel may be a hardcore cartel consisting of collusion on prices or output, which happened to be formed during a crisis. At the other end of the spectrum are pure restructuring agreements which include only collusion on reducing capacity.


			75. It seems clear that the tough statements of the Commission are aimed at the first category of “crisis cartels”. Even though many commentators question the effectiveness and necessity of ever increasing fines, particularly when the economic climate is already tough11, there are few voices to dispute the social cost of such cartels.


			76. Pure restructuring agreements, which are solely aimed at solving a situation of overcapacity, are different. These agreements, while they may restrict competition, often have positive economic effects, including for consumers. However, precedents in this area are few and often outdated, which makes it difficult for companies and their legal advisers to design and implement restructuring agreements in a way that complies with competition law.


			
1.1. Brief Historical Perspective


			77. In 1897, the Reichsgericht, the then German Supreme Court, held the following:


			“When the prices of products of an industry fall to an unreasonably low level and the profitable operation of the industry is thereby endangered or made impossible, the resulting crisis is detrimental not only to the individual affected but also to the national economy. It is, therefore, in the interest of society that prices should not fall to an unreasonably low level. The legislature has clearly recognized this by enacting protective tariff laws designed to raise the price of certain products. It follows that it cannot be generally considered contrary to the public welfare for producers or manufacturers to combine with a view to preventing the consequent slump in prices. On the contrary, when prices continue to be so low that businessmen are threatened with ruin, combination is not merely a legitimate means of self-preservation but also serves the public interest. The formation of syndicates and cartels, such as the one here involved, has been suggested in many quarters as a means especially well adapted, if reasonably applied to the economy in general, to render a service in the prevention of uneconomic and wasteful overproduction, working at losses, and the catastrophes arising therefrom... Therefore cartel contracts can be objected to only from the viewpoint of public interest protected by freedom of trade, where they raise objections under the special circumstances of the individual case, particularly where the purpose of the cartel is to create monopoly and to exploit the consumers or where monopoly and exploitation of consumers actually result from the operation of such cartels”.


			78. Notz12 notes that as a result of the financial depression which followed the 1870 Franco-German war, cartels were applied as a solution to the problems associated with German industry. By the beginning of the first world war, about six hundred cartels had been created, providing, according to Notz, the “backbone of Germany’s industrial life” and the right conditions for “the gigantic operations of Germany’s army, railroads and banks”.13


			79. The main advantages of these cartels seemed to be the control which they provided the government through the survey of supplies and production capacity, while preserving stability for the industry for the peace time that would follow the war and the drop in raw material prices that would ensue.


			80. This said, some cartel participants were less convinced by the benefits of such cartels. As the agreement for the Rhenish-Westphalian Coal Syndicate, one of the largest cartels in the country, was about to expire some of the participants, including Thyssen, refused to renew the agreement. Reportedly, they felt the fixed prices and output set by the cartel would restrict their ability to benefit from the big boom in the coal industry that was expected after the war. It was only under pressure from the government that the firms agreed to continue the cartel.


			81. Similarly, France (which had no antitrust laws at the time) envisaged crisis cartels as the most suitable way to overcome the global crisis in the 1930’s.14


			82. In the US, President F.D. Roosevelt’s “New Deal” suspended antitrust laws as part of the National Industry Recovery Act 1933 (“NIRA”) and replaced them with “codes of fair competition”, which could include restrictions on pricing, output, new capacity, production practices and labour conditions. These agreements needed to be vetted by the National Recovery Administration which verified that the agreements did not “promote monopoly”. Two years after its implementation, NIRA was ruled unconstitutional by the US Supreme Court in Scheschter Poultry Corp. v United States.


			83. Many economic commentators15 have analysed the effects of NIRA and generally concluded that although it was successful in raising wages and profits, consumers were often worse off. Miller, Walton, Kovacic and Rabkin even conclude that NIRA “substantially impeded recovery from the Great Depression”.


			84. The German Competition Act kept a specific exemption for cartels in structural crises until 2005. Under §6 of this act, an exemption could be given to restrictions “[In] the event of a decline in sales due to a lasting change in demand, […] provided the agreement or decision is necessary to systematically adjust capacity to demand, and the arrangement takes into account the conditions of competition in the economic sectors concerned”.16 In practice however, this exemption was only applied twice.17


			85. Similarly in Spain, Article 3(2)(b) of the old Spanish Competition Act (LDC 16/1989) provided for a specific exemption for crisis cartels.18 The Spanish NCA resisted the application of this exemption to price fixing cartels seeking protection under the cover of crisis cartels.19 This exception was finally abrogated by Act 52/1999.20


			86. The current Competition Act (LDC 15/2007) does not contain a specific provision for the exemption of crisis cartels. However, as explained in Section 1.3(c) below, it has been argued that the Spanish Supreme Court has reinstated the possibility of exemption for crisis cartels at least in the field of olive oil storage.21


			
1.2. Crisis Cartels Under EU Competition Law


			87. Unquestionably, the authorisation of a crisis cartel under competition law is an exceptional measure. We analyse below (section 1.2.2), in full detail, the strict conditions under which such a cartel can benefit from the exception under Article 101(3) TFEU. In summary, authors22 have maintained that such a unique antitrust measure pursues three objectives:


			88. The first objective is the reduction of inefficient excess capacity in a coordinated and planned manner. Accordingly, such an exceptional antitrust measure is reserved for situations of structural overcapacity. In crisis situations of a cyclical nature (i.e. of a temporary decrease of demand) there is no need to reduce inefficient excess capacity in this coordinated manner as this will be achieved by normal market forces.


			89. The second objective is to ensure that the companies that remain in the market after the restructuring are those which are most efficient.


			90. The third objective is to secure a long-term market structure which is healthy and competitive.


			
(a) Are Crisis Cartels always 101(1) Restrictions?


			91. The Commission decisions cited below all declare that a crisis cartel has both the object and effect of restricting competition, with generally limited analysis.23


			92. The CJEU has recently had the occasion to rule on whether crisis cartels are restrictions of competition by object in Irish Beef.24 The case concerned an agreement between ten beef processors, representing 90% of the relevant market, which provided for a reduction in capacity, in which the companies staying on the market would compensate those exiting the market.


			93. The plan gained the backing of the government, but the Irish competition authority objected to it and brought it to the courts, which then referred it to the CJEU for a preliminary ruling. The CJEU decided that the agreement restricted competition by object, for the following principal reasons:


			•	An agreement may be regarded as having a restrictive object even if it does not have the restriction of competition as its sole aim.25 In other words, the fact that the agreement also intends to remedy a crisis in the sector is irrelevant for the purpose of Article 101(1) TFEU.


			•	The arrangement conflicts with the principle that each economic operator must determine independently the policy which it intends to adopt on the common market;26


			•	In the context of competition, the undertakings could improve the conditions by intensifying rivalry or resorting to mergers;27


			•	The scheme would lead some operators to freeze their output;28 and


			•	The agreement dissuades new entry as it requires the disposal of processing plants.29


			94. The judgment may mean that any restructuring agreement or crisis cartel will be deemed to be a restriction by object, without there being a need to prove its effects.


			95. As a consequence, it seems relatively certain that the Commission will consider any crisis cartel to be a restriction by object, so that parties will not be in a position to argue that the agreement produces no anticompetitive effects.


			
(b) The Availability of an Article 101(3) Exemption


			96. Even the most egregious restrictions of competition may, at least theoretically, benefit from an exemption under Article 101(3) TFEU.30 Under Article 2 of Regulation 1/2003, it is for the parties to demonstrate that the conditions for exemption are fulfilled. The European Commission, in the context of crisis cartels, is of the opinion that “it will be very difficult for parties to succeed with a defence under Article 101(3) TFEU”.31 Nevertheless, precedents show that such an exemption is possible32 and the Commission acknowledges that an Article 101(3) exemption could be warranted in cases of structural overcapacity, which cannot be remedied by market forces alone.33


			97. The Commission’s current enforcement practice in the field of Article 101(3) TFEU is based on its so-called “General Guidelines”,34 adopted in 2004. These guidelines take a very economic approach to the application of Article 101(3) TFEU35 and represent a break with previous decisions which took other, less economic factors into consideration.


			98. The Commission has recently had the opportunity to set out its views on the possibility for a restructuring agreement to obtain an exemption under Article 101(3) TFEU in its amicus curiae under Article 15(3) of Regulation 1/2003 in the context of the Irish Beef case.36 That document was also the basis of the EU’s contribution to the OECD Policy Roundtable on crisis cartels in 2011.


			99. It is unfortunate that the Commission’s policy on such an important tool to deal with structural crises has only been made available with limited publicity37 and in documents with no binding value for the Commission.


			100. Nevertheless, the discussion below is based on the Commission’s amicus curiae and OECD submission as those documents are understood to be the Commission’s most recent publication in this field. Where necessary, the statements of the Commission will be compared with (i) the General Guidelines and (ii) earlier precedents.


			(i)	Introduction: Structural Overcapacity


			101. Before analysing the different conditions of application of Article 101(3) TFEU, it should be noted that the Commission, with the support of the European Courts,38 only considers that structural crises, as opposed to cyclical crises, may qualify for more lenient treatment, be it as an attenuating circumstance or an exemption under Article 101(3) TFEU.


			102. In the second report on competition law (1972), the Commission mentioned that difficulties related, among others, to structural overcapacity could, potentially, be solved “in a way that is compatible with the competition rules”.39 No decision was adopted in this case (European producers of cut polyester fibres) as the notification was withdrawn after the Commission informed the parties that their agreement would not qualify for an exemption under Article 101(3) TFEU since the agreement extended to production and selling policies.


			103. Ten years later, the Commission again signalled its willingness to apply Article 101(3) TFEU in instances of structural overcapacity, which it described as a situation “where over a prolonged period all the undertakings concerned have been experiencing a significant reduction in their rates of capacity utilisation and a drop in output accompanied by substantial operating losses and where the information available does not indicate that any lasting improvement can be expected in this situation in the medium-term”.40 In such cases, an agreement which is limited to reducing excess capacity, without at the same time fixing prices, production or sales, could be exempted under Article 101(3) TFEU.41


			104. The first decision granting an exemption under Article 101(3) TFEU followed in 1984 for Synthetic Fibres42. In the same year, a bilateral capacity reduction agreement by way of specialisation between ICI and BPCL was exempted;43 one of the key factors was that the overcapacity was structural.44


			105. In a situation of cyclical overcapacity, the laws of supply and demand still function and the return to a normal situation can be achieved through competitive means. If demand drops, prices decrease, so that the least efficient firms exit the market, thereby reducing capacity. In a structural crisis, however, the laws of supply and demand do not necessarily cause inefficient firms to exit, so that less efficient excess capacity remains.45 Game theory explains this problem through the so-called “war of attrition” model, which is in essence a type of prisoner’s dilemma.


			106. The game works as follows: two (or more) competitors face each other in a market with overcapacity. As a result of their own under-utilisation of capacity, they suffer losses. Each of them decides to stay in the market, in the hope that the others exit first. Indeed, the last one to stay gets the reward of being a monopolist if all others leave. In such a situation, even where reducing capacity would be the most profitable outcome for all participants, the players may decide to keep their capacity intact, thereby continuing to suffer losses.


			107. According to the European Commission, this outcome is more likely to occur if two conditions are fulfilled:46


			108. First, the market should be stable, transparent and symmetric. Indeed, a rational player will only engage in a war of attrition if it has a reasonable prospect of winning it. This means it will only adopt a strategy against a firm of similar size, cost structures and in a stable and transparent market. If one firm perceives itself as more vulnerable, it is likely to cut its losses and exit the market (or reduce capacity) sooner.


			109. Secondly, giving up capacity must be costly for the firms; typically because they have large fixed47 or sunk costs and/or marginal costs which decrease with output. Those firms would benefit from gaining market share as this would allow them to reduce the cost of production.


			110. Ultimately, a war of attrition may reduce the competitiveness of the industry, for example by undermining its capacity to invest and undertake R&D,48 resulting in consumer harm. According to the Commission, in such circumstances and assuming all conditions of Article 101(3) TFEU are fulfilled, an exemption could be granted. The Commission underlines, however, that this is a “very rare type of situation”.49


			111. Authors50 have underlined that it would be misguided to consider the presence of a structural crisis as an additional condition for the application of Article 101(3) TFEU. Indeed the Treaty identifies the conditions of exemption exhaustively and does not mention structural crises as being one. However, while this is correct, parties will need to take into account that the Commission’s interpretation of Article 101(3) TFEU, as described below, is founded on the idea that restructuring agreements may only benefit from an exemption in the case of a structural crisis. This is particularly the case for the third condition, since it is argued that a restructuring agreement is only reasonably necessary in the case of a structural crisis. In other situations, market forces are expected to be sufficient.


			(ii)	The Four Conditions for Application of Article 101(3) TFEU


			The First Condition: The agreement must contribute to improving the production or distribution of goods or contribute to promoting technical or economic progress


			112. In order to fulfil this condition, parties need to be able to precisely define and quantify the efficiencies and demonstrate how and when they will flow from the agreement.51 The Commission identifies two forms of pro-competitive benefits resulting from capacity reduction agreements,52 namely the removal of inefficient capacity (section A below) and improved efficiency for the remaining undertakings (section B below). Other potential efficiencies are analysed in section C below.


			(A) Removing Inefficient Capacity from the Market


			113. Firstly, the agreement must remove inefficient capacity from the market. In normal circumstances, such inefficient capacity would be removed by the competitive process as inefficient firms would not be able to compete with the more efficient ones. In a situation of structural overcapacity however, even inefficient firms may decide to remain on the market even though they incur losses, as exit would be even more expensive. Conversely, the structural crisis may result in the efficient capacity leaving the market first.53


			114. In order to attain that efficiency, the agreement must ensure that the inefficient rather than the efficient capacity is removed.54 Given that the efficiencies must be identified and quantified, authors55 have argued that this requires knowledge of which plants will be removed from the market. The Commission takes a slightly more lenient approach by accepting that enough certainty can be achieved either by designating those firms which are to reduce capacity or exit the market, or by setting out ex ante criteria.56 The Commission’s approach seems compliant with its General Guidelines. Even though they require that the magnitude of the efficiencies must be calculated, this must be done “as accurately as possible” and provide a “sufficient degree of certainty”;57 they must not be entirely cast in stone.


			(B) Enhancing the Efficiency of Remaining Undertakings


			115. A second potential efficiency is the fact that the remaining undertakings may improve their efficiency by better use of their capacity, as they are able to serve the market share previously held by the leavers. Such efficiency can only be achieved where the agreement allows the remaining firms to expand their output. If the agreement contains output limitations, this restriction needs to be closely assessed in terms of its precise content and duration.


			116. In Stichting Baksteen,58 the Commission noted that (i) firms would throw off the burden of keeping unused capacity and (ii) the remaining capacity, being the most efficient one, would have a reduced incidence of fixed costs. This would result in a more efficient and profitable industry.


			117. It should be noted that even where this efficiency is achieved, it should still be passed on to consumers (see second condition below). Capacity reduction agreements typically will permit a cost benefit in terms of a better utilisation of the fixed assets. Firms will be able to produce more units on the same fixed cost basis, thereby reducing the fixed cost per unit. However, as profit-maximising firms are expected to set the price at a level where marginal revenue equals marginal costs, if the variable costs do not decline as a result of the restructuring agreement, firms are unlikely to pass on the benefit onto consumers in terms of lower prices.


			118. Variable costs may nevertheless decline as a result of an increase in output, for example when the higher production level allows the utilisation of more efficient tools or when the gain in experience by higher production results in lower variable costs59.


			(C) Other Types of Efficiencies


			119. In comparison with earlier precedents, one element that disappeared from the Commission’s assessment of this condition of Article 101(3) TFEU in its amicus curiae and OECD submission is the effect on employment.60 In Synthetic Fibres, the Commission noted that “the parties will endeavour, as far as possible, to secure the retraining and redeployment of any labour displaced in the process of restructuring their operations”.61 Similarly, in the Twenty-third Report on Competition Policy, the Commission underlined that “production can be considered to be improved” for the purposes of Article 101(3) TFEU among others “if the coordination of closures helps to mitigate, spread and stagger their impact on employment”.62 By contrast, none of the Commission’s amicus curiae in BIDS63 (discussed below) or the submission to the OECD contain any reference to employment.


			120. This evolution is undoubtedly a consequence of the “more economic approach”, applied to competition law during the last decade and in which economic goals, in particular consumer welfare, have arguably had the upper hand.


			121. Nevertheless, the fact remains that the European Courts have confirmed that employment is one of the objectives that may be referred to in the first condition of Article 101(3) TFEU, particularly in crisis situations:


			“The provision of employment comes within the framework of the objectives to which reference may be had pursuant to Article [101(3)] because it improves the general conditions of production, especially when market conditions are unfavourable”.64


			122. It should be noted that environmental benefits65 could also flow from a restructuring agreement, since the least efficient, outdated, capacity may also be the most polluting one. We have, however, not encountered decisions that take into account such efficiencies.


			The Third Condition: The restrictions must be indispensable to the attainment of these objectives


			123. Under the General Guidelines, the third condition implies a two fold test,66 namely whether the agreement is necessary in order to achieve the efficiencies and whether the individual restrictions of competition are also necessary for that purpose. It is particularly relevant to verify whether the parties could have achieved the same efficiencies by less restrictive means.67


			(A) Whether the Agreement Is Necessary In Order To Achieve the Efficiencies


			124. The first question is whether competitive forces themselves, absent the agreement, would have solved the overcapacity problems. The answer to this question is to be found in an analysis of the kind of overcapacity problems and the structure of the market. As discussed above, in case of structural overcapacity, as opposed to cyclical overcapacity, it is unlikely that market forces would provide an efficient solution to the overcapacity.


			125. The second question is whether excess capacity could be reduced via other, less restrictive means, such as mergers and acquisitions, and specialisation agreements.68 If such other means are economically feasible and less restrictive in achieving the efficiencies, a restructuring agreement would fail the third condition.


			126. It has been suggested69 that subsidies could also be a less restrictive way of dealing with structural overcapacity. While we do not contest that this may be the case in limited situations, e.g. through closure aid, we note that State aid is often considered to be one of the causes of structural overcapacity,70 so that its use to reduce overcapacity is unlikely to be considered as a less restrictive method.


			127. The Commission argues that mergers and acquisitions, as well as specialisation agreements, are a possible way to overcome the “war of attrition” as described above.71 This is because, as a result of either concentration or specialisation agreements, the symmetry in the market will be broken and the market will be divided into “coalitions”. In addition, both concentrations and specialisation agreements are a way to ensure inefficient capacity is eliminated. Both specialisation agreements and mergers as alternatives to crisis cartels are discussed below.


			128. Authors72 have underlined that the decisions in Synthetic Fibres and Stichting Baksteen applied a slightly different test. Those decisions required that the agreement be necessary for the objective of capacity reduction rather than, as required by the General Guidelines, the objective of achieving efficiencies.73 The difference is not merely theoretical. Indeed, the efficiency that is sought by the formation of a crisis cartel cannot be capacity reduction as such. Rather, the efficiencies will be the removal of inefficient excess capacity and improved efficiency for the remaining undertakings.


			129. The duration of the agreement is also a relevant factor of analysis as the agreement should be limited to the period of time necessary to achieve the objectives.74


			130. If the viewpoint of the General Guidelines is adopted, this permits taking into account alternatives to capacity reductions. For example, the Spanish Competition Authority held75 that capacity reduction could be replaced or supplemented by measures to increase demand.


			(B) Whether the Individual Restrictions of Competition Are Necessary


			131. Finally, the indispensability criterion requires that the agreement contains only those restrictions that are necessary for the attainment of the objectives. The agreement should therefore not influence the parties’ market behaviour.76 For example, where a system of exchange of information may be necessary to monitor the agreed reduction of capacity, it should not allow the parties to coordinate on their commercial policy.77


			132. In Stichting Baksteen, the Commission highlighted that the agreement should not affect the parties’ freedom in matters of production, pricing, conditions of sale, imports and exports, deliveries, or mergers and acquisitions.78 Similarly in Roofing Felt, the Commission held that a cartel whose objectives included price fixing and market-sharing by manufacturers with a large collective market share could not be granted an exemption.79 Such restrictions are not necessary and so cannot be considered indispensible (it should be noted that this cartel also failed to satisfy the other conditions of Article 101(3) TFEU).


			The Second Condition: Consumers must receive a fair share of the resulting benefits.


			133. Earlier guidance considered that the condition that consumers receive a fair share of the resulting benefits would be fulfilled if consumers could rely on a competitive and economically healthy market, without having been deprived of the freedom of choice or the benefit of continued competition.80 In its General Guidelines, the Commission however considers that this condition contains a sliding scale,81 so that any likely negative impact of the agreement is compensated; the greater the restriction, the larger the consumer’s “fair share” must be.


			134. In the particular context of restructuring agreements, the Commission highlights, as mentioned above, that savings in fixed costs are less likely to be passed-on to consumers than savings in variable costs. In general terms, restructuring agreements are more likely to generate a drop in fixed, rather than variable, costs per unit. It therefore needs to be checked on a case-by-case basis whether any cost savings will effectively be passed on, by reference to the cost structure.


			135. Finally, costs are also only likely to be passed on if there are sufficient competitive constraints forcing the parties to do so. Failing this, the participants to the agreement are likely to keep the benefits for themselves. Three parameters must therefore be analysed:


			•	Actual competition is likely to be restricted if capacity is not only reduced, but firms exit the market; as a result, market concentration increases and competitive pressure may be dampened;


			•	Potential competition: restructuring agreements may reduce the level of potential competition, particularly in a market with high fixed or sunk costs; this would particularly be the case where an agreement contains measures to restrict re-entry, for example by requiring that production equipment is destroyed; and


			•	Buyer power: in industries with overcapacity, buyer power is often an important constraint. By reducing the overcapacity, buyer power will generally be limited as well; whether and to what extent the remaining buyer power is a credible constraint depends on the market in question.


			136. The administrative practice seems to accept that, within limits, in the short/medium term consumers will not benefit from lower prices however benefits will materialise in the medium/long term. For example, in Stichting Baksteen the Commission exempted the agreement despite acknowledging that the arrangements were “liable to lead in the short term to higher prices for the consumers”.82 It found further that the special nature of the market for bricks “where unit costs are very sensitive to capacity utilisation rates makes it possible to expect a favourable effect on prices”. As an additional point, the Commission noted that consumers had other sources of supply available. This refers to competitors who are not party to the agreement83 or alternative products.84 Perhaps the geographic location and the openness of the market also played a role.


			137. The agreement must not afford the parties the possibility of eliminating competition in respect of a substantial part of the products in question.


			138. The Commission’s amicus curiae to the Irish High Court in BIDS contains no observations on this point. In earlier guidance85, the Commission considered that restructuring agreements that are limited to reducing capacity are not liable to eliminate competition.86


			139. Firstly, although capacity has been agreed upon, other key competitive factors such as price, quality and output remain untouched. As mentioned above, the Commission highlighted in Stichting Baksteen that the agreement should not affect the parties’ freedom in matters of production, pricing, conditions of sale, imports and exports, deliveries, or mergers and acquisitions87.


			140. Secondly, there may be competitors who are not party to the agreement and who will freely compete, and imports from countries where the agreement is not in force may also play a role. This condition may leave the parties in a difficult position. An industry-wide restructuring agreement may, in certain markets, only be effective if there is a quasi-totality of the market participating in the agreement (in BIDS, the participants represented 90% of the market). Indeed, if a large part of the market is left out of the restructuring agreement, the parties may not be able to demonstrate that the least efficient capacity will be cut. In other words, in order to fulfil the first condition of Article 101(3) TFEU, the parties may well need to include the quasi-entirety of the market. If, in addition, potential competition is unlikely in that industry,88 participants will need to be extremely careful to design the agreement in such a way as to eliminate competition on the fewest possible parameters, while preserving the goal of industry restructuring.


			141. Thirdly, restructuring agreements are designed for a limited period only. Once the agreement has expired, the firms will become full competitors once again.


			
1.3. National Precedents


			142. Crisis cartels, in different shapes or forms, have also been the subject of activity by NCAs. In its submission to the OECD in 2011, the Commission noted that it was aware of the fact that NCAs are dealing with such cases.89 Below, we discuss three published national level decisions, although we expect that informal activity has also taken place90.


			
(a) Ireland: BIDS91



			143. The BIDS judgment of the CJEU referred to above has its origins in a case brought by the Irish Competition Authority (hereafter “ICA”) against the Beef Industry Development Society Ltd (“BIDS”).


			144. In 1997, the Irish government commissioned a study about the state of its beef processing industry. The report identified overcapacity in the sector and recommended its rationalisation. As a consequence the report, ten Irish beef processors, representing 93% of the market, were invited to form BIDS.


			145. An agreement was drawn up within the rationalisation subcommittee of BIDS to reduce the capacity of the industry by a maximum of 25%. A fund would be created to compensate those firms who left (the goers). This fund would be financed by the firms that stayed (the stayers) through a system of levies on each head of cattle slaughtered: 2 EUR per head below the traditional cattle kill level and 11 EUR above that level.


			146. In addition, the arrangement provided for the following:


			•	A two year non-compete clause for processing cattle in Ireland;


			•	The decommissioning of processing plants;


			•	The decommissioned plants could not be used for beef processing for five years;


			•	Equipment could only be sold to stayers or to purchasers outside of the island of Ireland.


			147. The agreement did not contain any restrictions on the commercial activity of the stayers, such as pricing, volume, conditions of sales etc.


			148. The ICA considered the arrangement to contravene Article 101 TFEU and the national equivalent and initiated proceedings before the High Court against BIDS and the first “goer”, Barry Brothers.92


			149. The High Court93 ruled that the ICA had failed to demonstrate the existence of a restriction of competition within the meaning of Article 101(1) TFEU. Interestingly, although it was not required to do so, the court went on to assess whether the conditions of Article 101(3) were fulfilled. It concluded that three of the four conditions were met, but that the parties to the agreement had failed to show that the condition regarding the fair share to consumers was fulfilled.


			150. Both the ICA and BIDS appealed to the Supreme Court, who referred the case to the CJEU. Contrary to the conclusion of the High Court, the CJEU concluded that the arrangement did infringe Article 101(1) TFEU and constituted a restriction by object. The CJEU firstly explained that the arrangement conflicted with the principle that each economic operator must independently determine the policy that it intends to adopt on the common market.94 It then went on to analyse two particular features of the BIDS arrangements.


			151. Firstly, the stayers finance the fund by paying 2 EUR per head of cattle below the traditional cattle kill level and 11 EUR above that level. The Court found that this was an obstacle to the natural development of market shares and a disincentive to compete by exceeding the volume of production. Indeed, the stayers would need to “buy” the additional sales through higher contributions to the fund.


			152. Secondly, the fact that the processing plants must be disposed of prevented new entrants from using them. This, the Court concluded, had the object of restricting potential competition: as the investment to build a processing plant was much higher than the investment to purchase one, new entrants were restricted from entering the market.95


			153. The judgment makes it clear that those two elements are anticompetitive by object. However, it is unclear from the judgment whether the mere agreement to reduce capacity by 25% is, in and of itself, restrictive of competition.


			154. In her Opinion in this case, Advocate-General Trstenjak appears to consider that this would indeed be the case.96 A key element that led her to this conclusion is the interdependence between overcapacity, economies of scale and competitive pressure. In a situation of overcapacity, economies of scale fall in line with utilisation rate. Faced with a situation of a low utilisation rate, producers will compete heavily in order to increase their utilisation rate and achieve economies of scale. By contrast, in a market with little or no overcapacity, the competitive pressure to reach a higher utilisation rate is lower.


			155. Advocate-General Trstenjak illustrates her point by an argument ab absurdum:97 consider a duopoly with overcapacity in which the participants agree that one of them will leave the market, leaving a monopoly for the other. Such a modification of the market structure would rule out competition as the stayer only faces potential competition. This, she considers, would be a clear restriction by object. There would be no reason to come to a different conclusion if the market was not a duopoly.


			156. As noted, the CJEU did not take such a detailed position and satisfied itself with considering that the BIDS agreement, including the individual restrictions mentioned above, restricted competition by object.


			157. The Irish Supreme Court followed the CJEU judgment, declaring that the agreement constituted a restriction by object and sent the case back to the High Court in order for it to rule on the application of Article 101(3) TFEU. However, BIDS withdrew the agreement before the High Court came to a judgment.


			
(b) Greek Fishing Farms98



			158. At the end of 2008, Greek fish farming companies, representing 30% of the relevant market in Europe99, notified an agreement to the Hellenic Competition Commission (“HCC”) the purpose of which was to deal with the excessive production of aquaculture products and the consequences of the financial crisis.


			159. The agreement, among other things, provided that the parties would jointly limit/control the sales volume and fix the selling prices of sea bream, for a limited period of six months.


			160. The HCC unanimously decided that the agreement constituted a restriction by object. Further, the national equivalent to Article 101(3) could not be applied since, according to the HCC, the agreement was designed to safeguard the parties’ interests and not those of consumers. In particular, rather than addressing an overcapacity problem, the agreement merely sought to stabilise prices by coordinating sales prices and volumes.


			Comment


			161. The HCC’s conclusion seems unavoidable. Unless an authority were to decide that competition law could be suspended during a crisis, which would clash with settled case law of the courts,100 it seems difficult to imagine that a competition authority could clear an agreement that contains price fixing and a limitation of output.


			162. As the HCC noted, the agreement does not propose to deal with a structural crisis at all. In fact, the authority considered that there was no structural crisis at all. Production and consumption indexes generally continued to exhibit a positive trend.101 The participants even admitted that they had set over ambitious targets in terms of capacity, which demand had failed to absorb. As a consequence, prices fell to the level of, or below, costs.


			163. Interestingly, the HCC observed that the parties could have taken steps to decrease capacity individually, to consolidate or to conclude specialisation agreements.


			
(c) Spanish Olive Oil Storage


			164. CECASA applied to the Spanish NCA for an authorisation under the LDC 16/1989, as amended by Act 52/1999 (that is to say at a time when the exemption for crisis cartels was not in the Spanish Competition Act), with a view to incorporating an olive oil marketing company. In order to prevent a “serious disturbance of the market” and in particular a collapse of prices for olive oil, CECASA aimed to purchase and store olive oil as soon as the price fell below a certain level (approximately 95% of the former Community intervention price) and to return it to the market as soon as prices recovered.102


			165. The Spanish NCA considered that CECASA’s application for individual authorisation was directed at establishing an agreement between competitors to fix olive oil prices during periods of production surplus, and therefore rejected the application.103 The decision of the Spanish NCA was upheld by the National High Court which was further appealed to the Supreme Court which, in turn, referred several questions to the CJEU for preliminary ruling.


			166. In its judgment of 1 October 2009 in Case C-505/07,104 the CJEU held that subject to compliance with certain conditions, “the national competition authorities are empowered to control – and, therefore, to prohibit – a mechanism for the storage of olive oil which is agreed and financed outside the scope of [the Common Agricultural Policy], and which is likely to affect the Community market”.105


			167. On 20 January 2010, however, the Spanish Supreme Court rendered its judgment which quashed the Decision of the Spanish NCA which had rejected CECASA’s application for authorisation. In its judgment, the Spanish Supreme Court held that, in a situation of exceptional crisis of prices, the withdrawal and storage of olive oil by private market operators, despite its anticompetitive character, should prevail above the application of competition law.106 Furthermore, it also held that the Spanish NCA could set aside the application of competition law provided it verified that (i) the storage organisations offer sufficient guarantees, and (ii) there is an objective and exceptional situation of crisis of prices which legitimises the launch of the private storage mechanism.107


			Comment


			168. This judgment of the Spanish Supreme Court has been heavily criticised because it de facto granted, outside the relevant CAP rules, an exemption to a false crisis cartel for limiting supplies and indirectly fixing prices of the resale price of olive oil in Spain.108


			
(d) Dutch Shrimp


			169. The Dutch NCA found in 2003 that Dutch traders and Dutch, German and Danish fishermen’s organizations had concluded agreements on the maximum amount of shrimps that each cutter could land each week to reduce overcapacity and thereby to keep prices artificially high.


			170. In these agreements, fishermen and traders had also given each other minimum price guarantees. Fines in excess of EUR 4.4 million were imposed on traders as well as on producer organizations representing Dutch, German and Danish shrimp fishermen for engaging in cartel activity between 1998 and 2000. The largest fines, which together represented more than EUR 3 million, were imposed on the two wholesalers involved in the cartel.


			171. This concerned a restriction of competition by object because it concerned a horizontal agreement to limit output and fix prices.109 What is notable is that because of the trilateral set up of the agreements, it concerned horizontal and vertical co-operation.110


			172. The most recent development took place before the Administrative High Court for Trade and Industry (CBb) on 17 March 2011, where the producers’ organizations, citing European fishing regulations, argued once more that the national and European prohibitions of cartels did not apply to them. It was unequivocally ruled that they are however subject to the application of antitrust regulations. The Dutch NCA had already ruled in 2003 that the agreements could not be justified in any way as crisis cartels, as the NCA was of the opinion that Article 6 of the Dutch Competition Act (Article 101(1) TFEU) does not amount to the justification of eventual crisis cartels.111


			
1.4. Procedural Issues: finding of inapplicability and informal guidance


			173. With the entry into force of Regulation 1/2003112 the possibility to notify agreements and practices to the European Commission with a view to obtaining an exemption under Article 101(3) TFEU disappeared. Parties to such arrangements must now perform a self-assessment as to their compatibility with EU competition law.


			174. The disappearance of the notification procedure has been criticised in respect of complex and expensive forms of collaboration between companies because of the risk that legal uncertainty with regard to compliance with competition law may deter parties from entering into such pro-competitive arrangements.113 This reasoning is also applicable to legitimate “crisis cartels”. Under certain strict conditions crisis cartels may be beneficial to the economy, however, due to the intrinsic uncertainty as to their compatibility with competition law, parties may refrain from entering into them. Worse, parties may decide to enter into “crisis cartels” and keep them secret, without proper legal advice and control from competition authorities.


			175. It is submitted that this gap could be filled by using Article 10 of Regulation 1/2003, one of the yet “virgin” provisions of Regulation 1/2003.114 Article 10 provides that the Commission retains the power to issue “on its own initiative” decisions finding that Article 101 TFEU is not applicable (…) either because the conditions of Article 101(1) TFEU are not fulfilled or because the conditions of Article 101(3) TFEU are satisfied.115


			176. The EU-wide binding effect and practical value of Article 10 decisions cannot be underestimated. NCAs and national courts cannot take decisions that run counter to adopted or contemplated Article 10 decisions. Indeed, according to Article 11(6) Regulation 1/2003, when the Commission initiates proceedings for the adoption of a decision under Chapter III, which includes Article 10 decisions, it relieves the competition authorities of the Member States of their competence to apply Article 101 TFEU. In addition, Article 10 decisions are Commission Decisions for the purposes of Masterfoods116 and Article 16(1) Regulation 1/2003 with the result that national courts cannot rule on agreements or practices which rationae materiae and rationae temporis are the subject of an Article 10 decision, unless they first refer the validity of the decision to the CJEU for a preliminary ruling.


			177. According to Article 27(4) Regulation 1/2003, where the Commission intends to adopt a decision pursuant to Article 10 it shall publish a concise summary of the case (…) and the proposed course of action. Interested third parties may submit their observations within a time limit which cannot be less that one month. Although Regulation 1/2003 does not require there to be a hearing in Article 10 proceedings, the Advisory Committee is consulted117 and the Hearing Officer receives a copy of the draft Article 10 decision and produces a final report.118 Article 10 decisions are published by the Commission with due regard to business secrets of the parties.119


			178. The Commission may adopt Article 10 decisions only on its “own initiative”. Accordingly, the party that files a request for the adoption of an Article 10 decision does not have any right to obtain a declaration by the Commission in this respect. However, although Article 10 cases are opened ex officio, nothing prevents a party or a NCA from making a request for an Article 10 decision.120


			179. Paragraph 14 of the Preamble of Regulation 1/2003 explains that the adoption of Article 10 decisions is for “exceptional circumstances where the public interest of the Community so requires” and that they are “of a declaratory nature (…) with a view to clarifying the law and ensuring its consistent application throughout the Community, in particular with regard to new types of agreements or practices that have not been settled in the existing case-law and administrative practice”.


			180. The Commission may adopt an Article 10 decision only when the “Community interest so requires”. This wording underlines the public policy dimension of Article 10 decisions and that individual interests are not sufficient. It has been held that the purpose is “to provide the market with guidance regarding the Commission’s approach to certain restrictions in it”.121


			181. The Commission has justified the lack of Article 10 decisions through the proper functioning of the ECN, implying that there is no need to clarify the law or to correct the actions of NCAs. However, it is submitted that the declared intent of Article 10 decisions to clarify the law and to ensure its consistent application is required with regard to crisis cartels where the case law and administrative practice is not totally settled.


			182. Indeed, on the one hand, administrative practice in this area is old and may not be fully in line with current economic thinking and, on the other hand, recent case law has helped to clarify what is prohibited in this area, but considerable uncertainty still remains as to what is permissible (e.g. the application of Article 101(3) TFEU). Article 10 decisions by their very nature are positive decisions (not prohibition decisions) and therefore the use of this instrument by the Commission would set the boundaries of what is permitted in the field of crisis cartels.


			183. In addition, while it may be the case that the ECN is well-aligned on crisis cartels, the market, which should be the main beneficiary of such clarity, remains in the dark.


			184. According to paragraph 38 of the preamble to Regulation 1/2003, individual undertakings may wish to seek informal guidance from the Commission which retains the ability to issue them. However, because guidance letters do not bind NCAs or national courts,122 an Article 10 decision in this area is preferable.


			
2. Alternatives to Restructuring Agreements – Other Forms of Cooperation


			185. As mentioned above, a restructuring agreement will not pass the test of Article 101(3) TFEU if other, less restrictive, means are available to achieve the efficiencies. Below, we consider the main alternative forms, namely specialisation agreements and mergers. We also dedicate a section to State aid, as certain forms of restructuring agreements include subsidies, so that they fall within the State aid procedure.


			
2.1. Horizontal Cooperation: Specialisation agreements


			186. Horizontal cooperation between firms can take many forms and can range from a simple exchange of statistical information to joint selling joint ventures. While many of these forms of cooperation may be efficiency-enhancing, they may also raise potential antitrust issues. The Commission has therefore adopted specific legislation and guidelines, the latest of which was adopted in 2010. It consists of a research and development block exemption,123 a specialisation block exemption,124 as well as the guidelines on horizontal co-operation agreements.125


			187. Specialisation agreements in particular are often cited as a potential solution to structural crises126, in particular in industries where firms produce several different products.127 Under the Specialisation Block Exemption, such agreements would be safe from the application of competition law as long as (i) the parties to the agreement do not have a combined market share in excess of 20%; (ii) the party which continues producing the products in question agrees to supply the other parties that remain active in the downstream selling market and (iii) the agreement does not contain hardcore restrictions such as price fixing, limitation of output or customer allocation.


			188. If those conditions are fulfilled, competitors could agree that only one of them will continue to produce a certain product, while the other one closes down its capacity. Such agreements could help to solve “war of attrition” situations as the specialisation agreements will create coalitions of firms (without going as far as consolidation), which would break the symmetry that led to the war of attrition.128


			
2.2. Mergers


			189. As mentioned above in the discussion of the third condition of Article 101(3) TFEU, mergers and acquisitions are often cited as less restrictive ways to remedy a situation of structural overcapacity. One recent example of solving structural overcapacity through mergers can be found in UPM/Myllykoski129 in which the Commission found that the market suffered from structural overcapacity which could be reduced to a greater extent and more quickly through the proposed merger than without it.


			190. It is submitted that mergers cannot be presumed always to be less restrictive alternatives to restructuring agreements. First, a well-designed restructuring agreement will only coordinate the behaviour of firms on a limited number of competitive factors (typically, capacity), leaving full competition in all other aspects. Secondly, a restructuring agreement will also be limited in time so that, after the restructuring period, the parties will once again fully compete with each other. By contrast, a merger will annul any competition between the parties forever.


			
2.3. State Aid


			191. It is not uncommon for collective restructuring agreements to gain the support of certain branches of government. For example, the consultant report that formed the basis for the proposed BIDS agreements was commissioned by an agency of the Irish Government. Similarly, the crisis cartel in the Greek fisheries was actively supported by the Ministry of Agriculture, Development and Food as well as the Ministry of Economics.130


			192. In some cases, such support may extend further than mere political support and may entail an economic advantage, for example through subsidies, for the participating industries. Such plans may therefore raise questions both on the application of State aid and antitrust rules.


			193. We refer to chapter III of this book for an analysis of the application of State aid rules for the real economy in times of crisis. However, certain State aid decisions are interesting for the purpose of this chapter as they are directly linked to the issue of crisis cartels. Indeed, the Commission is under an obligation to apply State aid rules consistently with other provisions of the Treaty, in particular those that pursue the objective of undistorted competition,131 as is the case with Article 101 and 102 TFEU.


			194. Although this principle was established in 1993 by the CJEU in Matra, it has been applied inconsistently over time.


			
(a) French Mills


			195. In 2000, the European Commission approved State aid to the French milling industry, the objective of which was to “shut down production capacity with a view to bringing an oversupplied market back into balance”.132 In certain aspects, the programme could be compared with the BIDS arrangements referred to above.133 For the internal (i.e. non-exporting) milling sector, the millers reached a collective agreement in which a fund had been set up to indemnify the millers who would leave the market. The fund would be financed on the one hand by the millers staying in the market, and on the other hand, the State would grant additional funds (representing around 20% of the restructuration costs). In addition, the programme contained a “moderation commitment” by which the remaining production units committed not to limit their output.


			196. The Commission cleared the measures under its State aid rules. Interestingly, the decision contains no trace of an analysis under Article 101 TFEU.


			
(b) Dutch Beef (Weyl Beef)


			197. At the beginning of the 1990s the Dutch slaughterhouse industry found itself in a significant crisis. A Livestock and Meat Board (the “PVV” in the Dutch abbreviation) was set up under Dutch law and, after an industry consultation, two regulations were adopted creating: (i) a fund for cattle slaughtering and (ii) provisions for the financing of that fund.


			198. The Commission approved the State aid involved in those regulations in 1993134 and 1995.135 In 1994, thirteen slaughterhouses created a foundation for improving the structure of the cattle slaughterhouse system (the “SSR”). The SSR was administered by representatives of the slaughterhouses and used the funds of the PVV to repurchase slaughtering capacity and decommission it permanently.


			199. The creation of the SSR was notified to the Commission under Council Regulation 17. Weyl Beef and others complained to the Commission, seeking a ruling that the SSR infringed Article 85(1) EC (now Article 101(1) TFEU). The Commission rejected Weyl Beef’s complaint. The Commission considered that, although the restructuring operated by SSR was led by the private sector, it was to be seen as having been established by a decision of the public authorities.


			200. The General Court, ruling on Weyl Beef’s application for annulment,136 found that it did not matter whether the restructuring initiative came from the public or the private sector. It found it sufficient to establish that all the measures at stake were so indissolubly linked to the purpose of the State aid that they could not be evaluated separately.137 Further, the restrictive effects did not go further than what was necessary to attain the objectives of the aid.138 In other words, the General Court considered that in clearing the financial aspects as State aid (the PVV regulations), the Commission implicitly cleared the private agreements that implemented the aid.139


			
(c) Dutch Pork


			201. The judgment in Weyl Beef has been applied by the Commission in a similar State aid case involving the restructuring of the Dutch meat processing industry, this time regarding pork meat.140


			202. The Netherlands notified a measure under which a parafiscal levy would be used to indemnify the slaughterhouses that chose to exit the market. The goers agreed to quit the activity and not to have financial interests in other slaughterhouses. The slaughterhouses that stayed on the market agreed not to expand capacity.


			203. The Commission expressed serious doubts about the compatibility of such a measure and therefore initiated the procedure under Article 4(4) of Regulation 659/1999. Apart from State aid issues, the Commission expressly doubted that the proposed measures would be compatible with Article 101(1) TFEU. However, the Netherlands considered that the case could qualify for an Article 101(3) TFEU exemption, making reference to the Stichting Baksteen decision.


			204. In particular, the Commission doubted that there was structural overcapacity, given that production had been expanded between 1995 and 2001. In addition, the Commission doubted that the conditions of Article 101(3) TFEU could be fulfilled. This was because:


			•	The slaughterhouses had recently invested in capacity and one slaughterhouse even had plans to invest in new slaughterhouse capacity – that plan was abandoned at the request of the Product Board. The Commission therefore considered that instead of a crisis cartel, there was an agreement not to invest in more modern technology;


			•	In the absence of the agreement, bankruptcies were expected to take place which, in the long run, were likely to reduce the overcapacity;


			•	Contrary to the situation in Stichting Baksteen, price elasticity of demand in the pork slaughter sector was considered to be high: exports were expected to triple in the case of disparities in prices between The Netherlands and Germany;


			•	It was not demonstrated that the market was characterised by high fixed costs, which was one of the key elements in Stichting Baksteen; and


			•	There was no guarantee that the least efficient slaughterhouses would be closed.


			205. Subsequently, The Netherlands withdrew their notification, therefore the Commission never came to a final decision in this case.


			
(d) Conclusion


			206. The French Mills and Weyl Beef cases could have given the impression that State aid could be a means to short circuit the strict application of Article 101 TFEU to crisis cartels. A crisis cartel which included elements of State aid could be notified to the Commission, and if cleared, the State aid decision would implicitly, applying Matra and Weyl Beef, mean that the crisis cartel was “safe” from antitrust enforcement even though the Commission had not analysed the potential Article 101 TFEU issues.


			207. However, the decision in Dutch Pork clearly signals that the Commission now intends to apply a serious Article 101 TFEU analysis in its State aid decisions in respect of crisis cartels.


			208. A point that remains valid after Dutch Pork is the fact that the State aid procedure can also be used as a means to obtain legal certainty on antitrust aspects. As agreements cannot be notified to the Commission for antitrust purposes and Article 10 of Regulation No 1/2003 has never been applied (see Section 1.4 above), a notification under State aid rules before the implementation of the agreement could prove to be a valid alternative.


			209. A final point is worth mentioning for potential complainants. Weyl Beef made clear that complainants need to be present as soon as possible in State aid cases, even where the concerns are antitrust and not State aid ones. Indeed, an antitrust complaint in a case in which the State aid has previously been cleared risks being rejected on the grounds that the restriction of competition is necessary to implement the aid that was cleared.141


			
Section (II): Unilateral behaviour in times of crisis


			210. The issue of how to enforce competition rules on unilateral behaviour in times of crisis has, to date, received far less consideration than State aid, merger control and cartels. This section is an attempt to fill this gap and covers the topic as follows: (i) Section 3 provides a short overview of the current situation regarding the enforcement of Article 102 TFEU by competition agencies across the EU; (ii) Section 4 discusses the issue of whether, in applying exclusionary practices, it would be sensible to review intervention thresholds and assessment criteria; (iii) Section 5 explores the issue of whether there is scope for changing enforcement priorities, e.g. by prioritizing exploitative abuses; (iv) Section 6 deals with a consideration of the key issue of timeliness of interventions in times of crisis in light of EU enforcers’ current toolkits; and (v) Section 7 provides some concluding remarks.


			
1. Enforcement of competition rules on unilateral conduct in the EU – state of play


			211. Since the beginning of the crisis in the autumn of 2008, there has been a heated debate as to whether it would be appropriate to relax the application of competition rules to help deal with the economic downturn. In this context, the European Commission has frequently advocated, in a variety of forums, that robust competition enforcement is needed more than ever in such times.142 This appears to be the path being followed by the Commission in its current competition enforcement policy, which admittedly, as the Eurozone crisis unfolds, is showing no visible signs of softer enforcement. The only notable exception is State aid policy, which inevitably had to be adjusted in order to face the turmoil in the financial markets quickly and to avert a systemic crisis.


			
1.1. EU Commission recent practice in the field of unilateral conduct


			212. In particular, in the field of abuse of dominance the Commission’s enforcement policy has not undergone any noticeable adjustment specifically due to the crisis. Thus, the most relevant trends in the Commission’s recent cases of abuse of dominance appear quite unrelated to the current economic climate. These may be summarized as follows:


			213. First, following the adoption of the Guidance on the Commission’s enforcement priorities in applying Article [102 TFEU] of the EC Treaty to abusive exclusionary conduct by dominant undertakings (the “Guidance”) in 2009,143 the key trend in the Commission’s policy has been strong emphasis on the effect-based analysis of exclusionary conduct. The Guidance was actually the result of a process launched in 2005, which aimed at reviewing EU law and practice on the abuse of dominance. In fact, both the Commission and the EU Courts have been much criticised in the past for being excessively formalistic in applying Article 102.


			214. Secondly, a prominent role is now reserved for economic analysis, again as a result of the review of its traditional approach as set out in the Guidance. In this respect, a major innovation was the introduction of the ”as efficient competitor” test, according to which only that conduct which would be likely to exclude hypothetical as efficient (i.e. having the same costs as the dominant undertaking) competitors, may be deemed abusive. Economic data relating to costs and sales prices must therefore be examined in order to determine whether the dominant undertaking is engaging in below-cost pricing.


			215. Decisions recently adopted by the Commission have verified the plausibility of alleged exclusionary behaviour, against a predation test deeply rooted in modern economic analysis, and paid more attention to the anticompetitive effects of the exclusionary conduct under scrutiny. This, for example, is clearly discernible in the Intel case, where the Commission dealt at length with the anticompetitive effects of the company’s pricing practices.144 It remains to be seen the extent to which this trend will be followed by the European Courts.145


			216. A further trend is that no genuine cases concerning conduct directly exploitative of consumers, such as excessive pricing practices, have been investigated in the last few years. The only notable exception is in respect of exploitative conduct related to patent misuses, which has lately attracted increasing scrutiny from the Commission.146


			217. In general, exploitative conduct is not being given priority by the Commission, as demonstrated by the fact that they are not specifically addressed in the Guidance, albeit that the Commission has not a priori excluded the possibility of intervening in relation to them147. This, does not actually represent a major development, as the Commission’s past practice with respect to excessive pricing practices was at any rate very limited.148


			218. Another visible trend is the increasing number of commitment decisions in recent years149: as acknowledged by the Commissioner himself, the search for effective and often structural commitments, which can more efficiently prevent competition concerns in the longer term, has emerged as a major trend in the antitrust area.150 The Commission’s current favour for commitment decisions might also be related, in part, to the economic crisis, as heavy fines in bad economic times might arguably be regarded as an inappropriate remedy to competition concerns.151 This appears to be a concern of the current Commissioner who, since the commencement of his term of office, has demonstrated a slightly more conciliatory attitude than his predecessor. In this respect, the example of the investigation into Google,152 in comparison to the Microsoft case dealt with by the previous Commissioners,153 is quite telling. Although innovative markets were at stake in both cases, the latter lasted several years, and ended up with Microsoft being fined 1.7 billion EUR; while Google on the other hand was offered the opportunity of a settlement solution by the Commission, in an attempt to solve the problems at stake in a quick manner.154


			219. Finally, as to the sectors attracting more scrutiny, it is worth noting that in all recent investigations the Commission was mainly focused on exclusionary conduct in network industries, such as the energy sector,155 the telecommunication156 and IT157 sectors, and transports,158 which are of paramount importance for Europe’s economic fabric.


			
1.2. NCAs’ recent practice in the field of unilateral conduct


			220. As for the NCAs’ enforcement practices, the picture is more blurred. Admittedly, no prima facie signs of softer enforcement with respect to unilateral conduct are visible at the national level, in line with the Commission’s enforcement policy. However, some different patterns may be identified, although they appear to be quite unrelated to the crisis.


			221. It may firstly be observed, for example, that NCAs take a somewhat inconsistent approach towards abusive conduct compared to the approach followed by the Commission. At least some NCAs, still prefer to follow the settled case law, thus adopting a conservative and formalistic approach, especially with respect to conduct such as, for instance, rebates.159 The inconsistency may actually be attributed to the discrepancy existing at the EU level between the Commission’s practice and EU case-law.160


			222. Secondly, in some countries exploitative abuse is actively pursued at the national level, notably in Germany, where the case-law on excessive prices is well developed.161 A special provision to facilitate the prosecution of excessive pricing in the energy sector was also recently introduced into German competition law. This followed the Commission’s sector inquiry into the energy markets, which revealed that German gas and electricity markets were characterised by a high level of concentration, vertical integration, and substantial barriers to entry.162


			223. Lastly, quite different enforcement priorities among the various NCAs may also be observed. In recent years, some competition agencies have put greater emphasis on consumer protection and are actively pursuing cases of unfair commercial practices put in place by incumbent players, on the basis of rules on unfair commercial practices and/or ordinary competition rules. For instance, the practice of the Italian Competition Authority (“ICA”) has recently been characterised by this “shift” in enforcement priorities in so far as it has held some public utility incumbent operators liable for some forms of exploitative abuses for having imposed unfair contractual terms on consumers.163


			
2. Competition enforcement and unilateral conduct - is there room for a different approach?


			
2.1. Unilateral conduct as opposed to State aid, anticompetitive agreements and anticompetitive mergers


			224. Prior to investigating the issue as to whether it is sensible to advocate special treatment for unilateral behaviour, a more general question should first be addressed as to whether there is any area of competition law that justifies a different approach in times of crisis.


			225. A number of distinguished commentators have recently argued that, in the area of State aid there is a stronger case for temporary relaxation of the rules. In the words of J. Fingleton “Subsidies are rarely ideal: they are costly for the taxpayer, can prop-up less efficient firms, create dependency, and ultimately damage competitive incentives. Restrictions on competition are worse. In addition of higher consumer prices and the inefficiency, they are less transparent and can result in permanent changes to market structure”.164


			226. Public intervention in favour of an industry can indeed be justified in the name of more compelling public interests, which may over-ride competition and consumer protection. This has recently been the case for the massive aid provided to credit institutions across the EU, which aimed at averting a dramatic systemic collapse. The fundamental difference between banks and other businesses may therefore justify public intervention to restore competitive and effective banking.165 Aside from the financial sector, other sectors may also exceptionally benefit from government intervention.


			227. An argument in favour of State aid as a means of intervention in emergency situations is that State aid tends to be limited in duration, unlike anticompetitive mergers, which hand “a license to charge monopoly prices with no conditions attached”.166 In addition, in the field of State aid, an exit strategy could be properly devised so that, in the long run, there is no permanent damage to the competitive structure of the market.


			228. Conversely, in the field of antitrust rules in the proper sense, save for some limited exceptions it is difficult to see a legitimate justification for a softer enforcement being applicable.


			229. In this respect, it is widely acknowledged that, with regard to anticompetitive agreements, tolerance of crisis cartels would represent a significant point of departure from the prevailing views on cartel enforcement.167


			230. Unilateral conduct in times of crisis has been debated to a much lesser extent. However, many commentators have rightly pointed to the inherent difficulty in proving abusive behaviour, for the line between pro- and anti-competitive is not an easy one to draw, and there is arguably a danger that, if Article 102 TFEU (or, for that matter, its national equivalents) is applied too aggressively, firms might refrain from conduct which is in fact pro-competitive.168 In other words, there is a risk that so-called “false positives” (i.e., instances where competition authorities incorrectly conclude that a certain conduct is anti-competitive) regarding the rules relating to unilateral behaviour can lead to a chilling effect on competition.169 Note, however, that other authors, in particular certain post-Chicago scholars, are not so keen on avoiding “false positives” but are more concerned about “false negatives” (i.e., instances where a competition authority incorrectly determines that an anti-competitive conduct is not illegal and, therefore, allows it).170


			231. Another important factor to bear in mind in times of crisis is the possible negative impact of public budget constraints on the enforcers’ human and budgetary resources. Competition authorities, like any other public body, have limited resources. Whatever action they take is subject to constraining factors such as budgetary and staff limitations, and the amount of time that will be taken up with the action. These resources are unlikely to become larger as a result of the crisis.171 As a result, competition authorities cannot (and probably should not) attempt to address every conceivable instance in which competition may be restricted, particularly when private enforcement has become widely available for both EU and national competition prohibitions. As highlighted by certain senior competition enforcers, an overly-expansive approach to enforcement, especially in times of crisis, would stretch resources to a point where the quality of an authority’s policy development and decision-making would be substantively harmed, and therefore more likely to result in errors.172


			232. From all of the above, it follows that in times of crisis some prioritization would be a sensible course of action.173 In this respect, there seems to be little doubt that priority should be given to the prosecution of cartels. In the words of Herbert Hovenkamp, “enforcement of the law against naked price-fixing is relatively cheap and produces significant economic gains”.174 Therefore, as highlighted by Professor Richard Whish, “there is a very real sense today among the world’s competition authorities that if competition law is about one thing above all, it is the detection and punishment of hard-core cartels”.175


			233. While enforcement against hard core cartels seems highly unlikely to have any negative chilling effects on competition, the same is far from apparent in relation to the rules on unilateral behaviour.176 Several prominent economists seem to be of the opinion that many types of unilateral conduct which may be found to breach competition law, such as selective price cutting, tying and bundling can not only characterise normal competitive markets, but might be crucial to their effective functioning.177


			234. Although we are not advocating under-enforcement along the lines of the example set by the last US Republican Administration, during whose term the DOJ brought only three, relatively minor, monopolisation cases under Section 2 of the Sherman Act over an eight-year period,178 the considerations highlighted above should result in the authorities setting their priorities straight: i.e. investigating as many as possible hard-core cartel cases, while challenging only that unilateral conduct which more clearly results in consumer harm, either because (i) it takes place in key sectors of the European economy, and/or (ii) clearly constitutes an abuse, because market shares are particularly high, the existence of high barriers to entry is particularly evident, and the conduct obviously lacks any business justification. The Commission, in the Guidance, recognizes that, when applying Article 102, it “will focus on those types of conduct that are most harmful to consumers”,179 indicating, furthermore, that (i) “[e]xperience suggests that the higher the market share and the longer the period of time over which it is held, the more likely it is that it constitutes an abuse of dominant position and, in certain circumstances, of possible serious effects of abusive conduct, justifying intervention by the Commission under Article [102]”,180 and that (ii) conduct resulting in no efficiencies whatsoever might be particularly worrying.181 It would be helpful if the NCAs issued similar statements, and those NCAs, whose rules of procedure formally prohibit them from prioritizing, i.e., which are obliged to prosecute each single infringement, were allowed that discretion.182 In any event, those commercial counterparties of a dominant company who have suffered an abuse can still resort to private enforcement.


			
2.2. Unilateral conduct in times of crisis - Is there room for reviewing the assessment criteria?


			235. As noted earlier, the issue of how to enforce competition rules vis-à-vis unilateral behaviour in times of crisis has been only partly investigated.


			236. Some distinguished commentators have noted that a recession can be especially tough on firms that are already weak in some respect (e.g. because of higher costs), as well as on SMEs and start-ups. Yet, the same firms may have the strongest incentives to innovate and disrupt the status quo.183 Competition authorities should thus keep enforcing the antitrust laws in order to prevent dominant firms from engaging in exclusionary conduct, which during a recession may be even more easily put in place.184 In fact, in a recession the profitability of predation may be increased, as the probability of success is higher (and the overall sacrifice is reduced).185 Those firms that usually do not benefit from favourable access to credit may find, in a crisis, even more difficulties, and ultimately be forced to file for bankruptcy.


			237. Furthermore, in a recession signals may be blurred. For instance, exit might be deemed the result of normal market conditions, whereas it actually stems from exclusionary practices; this in turn could increase the scope for exclusion, most notably in cases of asymmetric information.186


			238. Competition authorities should therefore take into account the fact that, in a deteriorated competitive landscape, incumbent firms tend to increase their market power, while at the same time competitors may become less efficient and competitive constraints may be weaker.


			239. On the other hand, given that the objectives of unilateral conduct prohibitions coincide with the objectives of competition law in general, i.e., the protection of the competitive process and consumers, arguably any attempt to make a case for different standards being applied to unilateral behaviour in times of crisis would amount to questioning the legitimacy of these objectives. We would therefore tend to agree with Carl Shapiro, who recalled, in the wake of the financial crisis, that “[b]asic economics does not change during a recession”, nor do “the ultimate goals of the antitrust laws”.187


			240. However, while there seems to be no sound basis for diverging from effective enforcement of competition law in times of financial crisis, financial distress at the industry or company level should certainly be relevant to antitrust analysis.188 This conclusion stems from the basic proposition that antitrust enforcement should take into account the real-world economic conditions,189 and competition analysis is above all a case-by-case analysis of the market realities at hand.


			241. In this respect, the effects-based analysis recently embraced by the Commission in its Guidance, which is centred upon a sound price test, coupled with an attentive analysis of the real market conditions, ensures that each assessment takes account of the specific features of the economic context in which the practice under scrutiny takes place.190


			242. As a result, the case for the so-called “effects-based” analysis becomes arguably more compelling, even though, as highlighted among others by Professor Ezrachi, the practicality of the effects-based analysis might be challenging,191 and these difficulties might be exacerbated by the crisis.


			
3. Shifting of enforcement priorities


			243. The charging of “excessive” prices to consumers represents the “textbook” abuse of dominance: when consumers cannot switch to an alternative source of supply, the dominant firm can easily raise prices.192 Yet, most competition authorities are reluctant to prosecute exploitative conduct by dominant firms, particularly excessive price abuses.193 Instead, they give priority to exclusionary conduct, thus preventing the exercise of market power in an exploitative manner, rather than directly intervening against it.194


			244. This is confirmed by the limited number of cases investigated in the past,195 and is all the more true in light of the recent increased emphasis on economic analysis applied to exclusionary conduct. In this respect, the example of the Commission’s practice is telling: as already discussed, although the Guidance does not exclude a priori any intervention in relation to exploitative abuses, the Commission’s emphasis is solely on exclusionary conduct.


			245. Against this background, there might nonetheless be sensible public policy grounds for competition authorities to intervene against exploitative conduct, and in particular excessive prices, in times of crisis.196 By directly challenging high (supra-competitive) prices, competition authorities might be able to contribute more tangibly to increased consumer welfare, in particular by protecting overall consumers’ purchasing power. Indeed, as it was observed, “the clearest argument in favour of competition law intervention against excessive prices is the direct consumer harm that follows from monopoly or near-monopoly pricing”.197 In addition, at a time of public anger over high prices, competition authorities might well risk losing popularity and consumer support, if they remain completely inactive.198


			246. Yet, the extent to which such a shift in enforcement priorities would ultimately be practicable is doubtful, given the objections to enforcement against excessive prices which are frequently raised in justification of a cautious approach.


			
3.1. Grounds for non-intervention


			247. The first major objection is based on the belief in the inherent self-correcting properties of the market, possibly coupled with a substantial lack of confidence in regulatory intervention.199 In this respect, it is argued that intervening in firms’ pricing policies would ultimately interfere negatively with the proper functioning of a free market economy, for in due time any (temporary) market failure may well be addressed by market forces; as a rule, in fact, in the absence of entry or expansion barriers200 supra-competitive profits attract new entrants.201 This “hands-off approach” finds strong support particularly in the United States, where antitrust law does not proscribe excessive pricing as an independent antitrust violation.202 All market participants are allowed to set the prices as they wish, “for the antitrust laws are not a price-control statute or a public utility or common-carrier rate-regulation statute”.203


			248. Prices send signals to the market. High prices signal that there is room for competition on the market. A high price may be simply an indicator that entry into the market is profitable and that there is room for competition. Accordingly, unless high entry barriers prevent them from doing so, firms will enter the market and the price will correct itself. High prices may also serve as an incentive for potential entrants to engage in risky investments and research and development to facilitate their entry. Therefore, by lowering expected returns, excessive pricing cases may undermine the incentive of these firms to enter the market. Generally speaking, antitrust cases that restrict prices have the potential to distort market behaviour by keeping potential competitors out of the market.


			249. From a mere policy perspective, an enforcement policy that takes a tough stance against allegedly excessive pricing practices raises the question of whether the agency is in fact considering that dominance is per se unlawful. In most (if not all) countries, the existence of a dominant position is not in itself deemed unlawful.204 It is in fact the abuse of market power that comes with a dominant position which is sanctioned. However, if it is considered illegal for a dominant firm to charge the monopoly price, which is what a profit-maximizing firm would naturally do, there is a risk that agencies will start treating dominance as being unlawful per se.


			250. A related line of argument is to do with the potential side effect of intervention against excessive prices, namely the chilling effect on innovation. High prices and profits may be a justified reward for risky investments and innovation. In this respect, it is argued that companies would have less incentive to take risks and innovate, in the absence of the opportunity to charge monopoly prices at least for a limited period of time. The mere possession of monopoly power, and the concomitant charging of monopoly prices, is thus seen as an important element of the free market system. This argument actually seems to be particularly applicable to those industries where innovation and investments play a prominent role, thus an intervention may seriously affect the chance of fully recovering R&D costs. According to some commentators, however, the same argument appears to be weak with respect to the type of concentrated markets where excessive prices are likely to be found.205


			251. Lastly, an additional criticism lies in the inherent technical difficulties of investigating excessive price cases. Whether a firm’s pricing level is “excessive” cannot be assessed in a vacuum: on the contrary, it needs to be assessed against proper, relevant benchmarks. In order to do so, a variety of methodologies have been developed; each of them, however, bears its own drawbacks and limits, so that no single methodology may be deemed entirely reliable in itself.206 To overcome this further difficulty, it has been suggested that multiple methodologies should be applied in each case, as done by the OFT in the NAPP case.207 It is questionable, however, whether the sum of several imprecise tests may ultimately lead to a more reliable result than that resulting from a single imprecise test.208 Furthermore, arguably such an approach cannot be translated into a sufficiently accurate legal test, so that firms may ex ante assess whether their pricing policies are lawful.209


			
3.2. Competition law versus regulation


			252. Even assuming that it is possible to identify the level above which a price may be deemed excessive, additional difficulties are likely to arise in the context of devising appropriate remedial actions. In this respect, price and/or profitability caps might in fact be seen as an almost obvious remedy to excessive prices.210 By imposing caps on prices, however, competition authorities inevitably get entangled in price regulation, for which the problems are at least twofold.


			253. On the one hand, by actively regulating prices competition authorities end up pursuing aims which are secondary to ensuring the proper functioning of the market, and encroach upon the prerogatives of sector-specific regulators. Indeed, while regulation aims at directly dictating firms’ conduct, in those circumstances where the market fails to deliver the best outcomes to society, competition law should be confined to setting limits to firms’ anticompetitive conduct.211


			254. On the other hand, even assuming that in certain circumstances competition authorities should indeed regulate prices, they are arguably not well-placed to do so. In fact, they lack the necessary amount of information about the market, as well as the sector specific knowledge, that are paramount first to defining the “fair” price; and secondly to ensuring that the actual price does not deviate from the prescribed one, through continuous monitoring activities.212


			255. It may also be noted that in most sectors where excessive price abuses might indeed have a relevant impact on consumers, namely the public utilities sectors,213 sector-specific authorities are in place to ensure that the firms’ conduct is constantly monitored and constrained. In this respect, such authorities already provide for price regulation, particularly where the incumbents’ market power substantially prevents the delivery of competitive prices. On the other hand, there are also sectors where, despite the absence of sector-specific regulation, the firms’ conduct is considerably constrained by the legislation in force. By way of example, the pharmaceutical sector is subject to legislation which has an impact on the firms’ pricing dynamics, at least with respect to some products.


			256. Thus, as a result of the very presence of regulatory authorities, room for regulatory-like intervention is quite limited. Accordingly, even assuming that “competition authorities may have a role to play as regulators of last resort”,214 scope for this type of intervention should stay confined to exceptional situations even if one advocates a more interventionist stance by competition authorities, on the grounds of the economic crisis.


			
3.3. Interplay between competition law and consumer protection


			257. Another critical issue to be considered is the possible conflict between the enforcement of competition law, on the one hand, and the enforcement of consumer protection law, on the other. In fact, should the prosecution of exploitative conduct gain new impetus, it may be tempting for competition authorities to encroach upon conduct mainly falling within the scope of consumer protection law, such as unfair commercial practices vis-à-vis end-consumers, which is admittedly less complicated to deal with, and far more readily understandable by the general public. Such conduct might ultimately be brought under the “umbrella” of competition enforcement, when it should instead be prosecuted on the basis of the relevant legislation on consumer protection. Indeed, as previously mentioned, this has recently been the case in Italy, where the Italian Competition Authority has held a number of incumbent public utility operators liable for exploitative abuse for having imposed unfair contractual terms on consumers.


			258. While there is no doubt that consumer protection, particularly in times of crisis, represents a commendable objective, it should nonetheless be pursued using the appropriate tools. Otherwise, the risk is that the dividing line between antitrust enforcement and consumer protection might become blurred, with the former turning into consumerism. Antitrust and consumer protection are designed to achieve complementary goals215 yet the perspective is quite different: while competition policy aims at fostering competition to the ultimate benefit of consumers and society as a whole, by protecting the available range of choices, consumer policy essentially seeks to ensure that consumers can choose “effectively and with confidence in the fairness and integrity of market processes”.216


			259. Furthermore, the two sets of rules significantly diverge both from a substantive as well as a procedural standpoint.217 In this respect, it may be observed that the enforcement of competition policy typically involves a relatively small number of cases, but these are generally broad in scope, and significant in terms of impact on consumer welfare. In addition, competition policy is implemented mainly through administrative proceedings, in which the agency in charge enjoys strong investigative powers.


			260. Conversely, consumer policy, whose enforcement is far more decentralised than that of competition policy, covers a number of different areas, such as misleading and deceptive conduct, as well as product quality and safety standards, or industry codes of conduct. In addition, it is usually implemented through a broad range of enforcement instruments; the case-load involves a substantial number of very small cases; and fines are usually significantly smaller than those in competition cases.


			
3.4. Grounds for Intervention


			261. There are, on the other hand, a number of reasons and policy justifications that have been put forward in support of antirust intervention against high or excessive prices. The benefits of competition in terms of lower prices are well established as are the negative implications of monopolies on society. Excessive prices are the simplest and clearest manifestations of these negative effects and this naturally invites the proposition that society can simply and directly outlaw such excesses.


			262. There are three particular instances218 where it is widely recognised that antitrust intervention against excessive prices could be justified:


			
(a) If there are high and non-transitory entry barriers resulting in a dominant position


			263. The threshold for intervention is relatively high, that is, the firm should be a monopolist or a quasi-monopolist whose position is not likely to be challenged by entrants. For instance, in small economies, i.e. economies capable of supporting only a small number of firms in most of their industries, entry barriers and natural market conditions may make it easier to gain and preserve monopoly power for longer periods of time even if superior performance is lacking. In this case, the markets lack self-correction, or at least lack self-correction within a reasonable time frame, and the intervention of competition authorities, who act as the guardians of functioning markets, is viewed as generating socially desirable outcomes that could not be achieved otherwise.


			
(b) The dominant position is due to current/past exclusive/special rights or to previously unprosecuted exclusionary anticompetitive practices


			264. This excludes from legal scrutiny firms that enjoy a position of dominance due to past risky investments or innovations. In this case, high prices can be part of the normal competitive process, unlike in the case where firms are dominant due to formerly State owned monopolies, or where dominance was achieved through political patronage or corruption. In particular, whenever such businesses have substantial infrastructure assets (sometimes gifted to them), it can indeed take substantial periods of time before their positions are eroded by the market.


			
(c) Lack of a sector-specific regulator with jurisdiction to set prices


			265. Where there is a sector regulator with jurisdiction over the market, its role is to intervene through regulation to correct market failures which prevent competition from generating competitive prices. If such a regulator does not exist, there may be a need for intervention by the competition authority. The competition authority would therefore fill an institutional gap and excessive pricing cases would pursue socially justifiable objectives. Contrary to the general perception, price regulation by competition authorities occurs in many instances and is foreseen in many laws and regulations outside the standard context of regulation of public utilities. Reference to fair and reasonable prices is also made in other parts of competition law, for instance in the context of horizontal agreements, where third party access to a standard must be fair, reasonable and on non-discriminatory terms (FRAND) to be admissible.


			
4. Review of the enforcers’ toolkit


			266. A debate over the appropriate enforcement priorities to pursue in times of crisis cannot take place without a parallel review of the enforcers’ current toolkit. Indeed, besides the discussion as to which are the right antitrust cases to prosecute, and which illegality thresholds should be applied, equally pertinent is the question of whether the tools typically employed by competition agencies for enforcement purposes are adequate in times of crisis.


			267. A first area deserving careful scrutiny is the fining policy pursued by some competition agencies across the EU. At a time where all businesses, large and small, are struggling to survive due to the recession, it is sensible to question whether the heavy fines still inflicted by the Commission and some NCAs are always appropriate.219 These considerations are all the more pertinent in relation to certain unilateral conduct, given that some abusive practices prosecuted by competition agencies fall within a grey area, where the line between legal and illegal behaviour tends to be blurred, and the harm such practices allegedly cause to consumer welfare is far from being established.


			268. A second relevant issue deserving examination is to do with the timeliness of the public enforcers’ interventions. In times of crisis, where anticompetitive practices may add an unbearable additional cost to consumers’ already stretched budgets, it is arguably much more important that agencies intervene without undue delay to remove those practices harming consumer welfare.


			269. Timeliness of intervention, on the other hand, admittedly depends on at least two factors, namely the resources available to a competition agency, and the procedural rules governing antitrust investigations. Since the constraints on public budget may well negatively affect the first factor in times of recession, it seems a fortiori appropriate to reflect upon possible improvements to the procedures, with a view to securing more effectiveness in a competition agency’s enforcement activity.


			270. In this respect, the Commission’s antitrust proceedings have often been criticised for their excessive length, usually taking several years to be concluded.220 In particular, the statistics show that, over the last ten years, the average duration of the Commission’s investigation for abuse of dominance cases is about four to six years221, depending on whether the starting date to be considered is the date of the filing of the first complaint or that of the inspection.


			271. And while there are some justifiable reasons for the average duration of the Commission’s investigations, among others: the complexity of cross-border investigations, the multi-linguistic regime as well as the delays by companies in adequately replying to the Commission’s information requests, the excessive length of these investigations is also due to the fact that the Commission is not subject to any deadline within which the investigation must be completed.


			272. Moreover, the problem is exacerbated by the opacity of the procedure for investigations under Article 101-102 TFEU. The Commission’s antitrust proceedings involve two separate stages: first, the Commission carries out a fact-finding investigation, where it seeks to obtain the information and documentary evidence that is necessary to establish the existence and scope of an alleged infringement; once all the evidence has been collected, by means of requests for information or inspections at the firms’ premises,222 the Commission then moves to the decision-making stage. It is only at this stage that the Commission typically takes the step of formally initiating proceedings, which therefore tend to coincide with the date of issuance of the statement of objections.223 As a result, by the time the proceedings are made known to the public and enter into a more formal phase, where the firms under investigation are entitled to exert their rights of defence, the Commission has already spent typically several years in a fact-finding investigation.224


			273. In summary, the absence of deadlines at the procedural level, coupled with the possibility to conduct an investigation before opening a formal proceeding, result in the Commission’s tendency to overly expand the average time-span of its antitrust investigations;225 and this, in turn, may end-up frustrating the chief aim of antitrust enforcement, i.e. to intervene in a sufficiently timely way to effectively remove the market distortions to the benefit of society as a whole.


			274. In light of all of the above, and regardless of whether the enforcement priorities of EU competition agencies should shift in times of crisis, there is definitely a strong case for advocating more timely interventions from the Commission, something which could be achieved via a number of avenues.


			
4.1. Non mandatory deadlines and transparency obligations


			275. First, a reform of the Commission’s current procedural rules with respect to antitrust proceedings could be envisaged, with a view to introducing a higher level of transparency and accountability.


			276. In this respect, inspiration might be drawn from the Italian and the Spanish systems.226 Under Italian antitrust law, investigations have to be initiated by way of a reasoned decision227 which is immediately made public. Such a decision is aimed at stating the facts and identifying the parties to the investigation, as well as outlining the potential theories of harm. In addition, it sets the team responsible for dealing with the case and, most importantly, a tentative time-period within which the investigation has to be concluded.228 As a result, the average duration of antitrust cases tends to be from one to two years.


			277. Similarly, the Spanish system provides for a maximum duration of 18 months for infringement proceedings related to the antitrust behavioural prohibitions.229


			278. The Italian and Spanish procedural rules with respect to antitrust investigations are a good illustration of the benefits stemming from a transparent procedure, constantly under check by both the parties involved and third parties230.


			
4.2. Commitment decisions


			279. Another avenue would be to increase the number of commitment decisions. Commitment decisions mean that cases are settled with no finding of infringement and no fines are imposed on the investigated undertakings. Cases most suitable for commitments appear to be complex antitrust investigations where the alleged infringement: i) is not a hardcore violation/“naked” abuse of dominance position, which does not result in any efficiency, thereby deserving a fine and ii) is difficult to prove, thus requiring heavy investigative efforts.


			280. In fact, in recent years there has been a proliferation of commitment decisions at the EU level, and the same trend is a common pattern in the enforcement practices of several antitrust agencies across the EU. The benefits stemming from commitment decisions are tangible and to some extent commendable. In fact, by adopting commitment decisions, the competition agencies may be able to rapidly remove certain (alleged) anticompetitive conduct, while at same time achieving administrative savings.


			281. On the other hand, these decisions entail some negative side effects which will only be fully appreciated over time. First, given the wide discretionary power enjoyed by competition agencies in this area, commitment decisions are hardly ever subject to judicial review. In fact, it is difficult for the parties (and third parties) to challenge a commitment decision on which they have actually agreed;231 as a result the parties’ right of defence becomes unduly restricted.232 In addition, while the “negotiations” underlying the approval of commitments are usually characterised by a certain degree of opacity, in some instances the very rationale of settlements may arguably lead the agencies to take a “regulatory” stance, and seek remedies that go beyond the scope of the alleged competition problems, in an attempt to re-shape the market-place. Lastly, another aspect to monitor is the risk that, in light of the growing proliferation of this type of decisions, the range of cases eligible for commitments might progressively be expanded, thereby jeopardising the deterrent effect of fines.233


			282. Over time case law may help to limit the discretion of competition agencies, by outlining the proper boundaries within which these powers should stay confined. In this way, the scope for excessive use of commitment decisions, which would frustrate the very function of the tool, would be gradually reduced. However, for the time being, the signs of such a change occurring are not altogether encouraging.234


			
4.3. Interim measures


			283. Finally, one might ask whether the Commission and NCAs could put in place more effective interventions by making use of interim measures.


			284. While the Commission’s power to order interim measures was first recognised by the Court of Justice in Camera Care,235 Regulation 1/2003236 now explicitly provides that the Commission, in cases of urgency due to the risk of serious and irreparable damage to competition, may by decision order interim measures, on the basis of a prima facie finding of infringement. In practice, however, the Commission has adopted very few interim measures, none of which are based on Regulation 1/2003. This, among other things, may be due to the high standard of proof that the Commission must meet, coupled with the fact that interim measures have generally been regarded by the Commission as a major competence of both the EU237 and the national courts.238


			285. The picture at the national level is similar as most NCAs have made very limited use of the tool, with the notable exception of France and, to some extent, Italy239 and Spain.240 Indeed the French Competition Authority (“FCA”) has gained substantial experience, having been conferred the power to grant interim measures well before most other NCAs.241 It is also worth noting that the standard of proof that the FCA must meet, with respect to the so-called fumus boni iuris, appears to be more flexible than the conventional test, as confirmed by national case law. The FCA may rely on facts “susceptibles de constituer une infraction” which, as noted by Lasserre, requires a slightly lighter onus as opposed to a prima facie finding of infringement.242 This, together with flexibility from a procedural standpoint, has fostered intense activity by the FCA: no less than 28 interim measures have been granted since 2000, and interestingly most of them concerned unilateral conduct in regulated sectors, as well as in sectors where technological innovation plays a key role.243


			286. It is also noteworthy that in the UK the opportunity to lower the threshold for granting interim measures is currently being considered, in the context of the on-going overall reform of the UK Competition enforcement system.244


			287. Against this background, fostering the use of interim measures at the Commission’s level, e.g. by means of advocating a lower standard of proof – perhaps along the lines of the French one would be practicable only to the extent that a legislative reform, or a change in the case law on the point, are contemplated. It may also be added that more frequent use of interim measures would be at odds with the current length of the Commission’s antitrust proceedings, as positive orders in respect of interim measures need to be followed by relatively quick proceedings.


			288. Accordingly, as far as the Commission is concerned, while in principle an increased number of interim measures would be desirable, for in times of crisis firms would be better-off with timely interventions, a reform of the procedural rules should at any rate be a precondition for a change of the Commission’s practice in this field. On the other hand, interim measures could be better dealt with at the national level, where the length of antitrust proceedings tends to be shorter. Yet, national authorities should make careful use of the tool, bearing in mind that unilateral practices, in most cases, by their very nature do not lend themselves to summary assessments. Except for the most blatant – and indeed rare – exclusionary practices (e.g. unjustified refusals to deal), they tend to be very subtle, and typically fall within a grey area, thus deserving extensive scrutiny, which is at odds with the very notion of fumus boni iuris.245


			
5. Conclusions


			289. As the escalation of the Eurozone recession is increasingly undermining public confidence in the ability of competitive markets to deliver positive outcomes, a debate over the role of competition law and policy in times of crisis appears entirely appropriate.


			290. When considering what enforcement policy should be considered throughout the EU, in the context of unilateral conduct, the first question that arises is actually what the right enforcement priorities should be, having regard to competition enforcement as a whole.


			291. While in the area of State aid there is arguably a strong case for temporary relaxation of the rules, particularly in the financial sector – if anything to prevent dramatic systemic crisis – a sound and pragmatic antitrust enforcement policy should take into account the fact that in times of crisis every business suffers, hence tolerance for mistakes by enforcement agencies is minimal. Moreover, competition authorities have limited resources, and it is very likely that in times of crisis such resources would be even further stretched.


			292. With regards to more specifically unilateral conduct, it is important to bear in mind that the dividing line between pro- and anti-competitive is not always an easy one to draw, and there is a risk that over-enforcement of the rules relating to unilateral behaviour may lead to a negative effect on competition.


			293. In addition, false positives could become particularly concerning during an economic downturn, particularly when responses to the crisis and, in all likelihood, the future of the EU economy in an increasingly globalised world, might actually require an enhancement of the competitiveness of European businesses. Overall, the crisis probably makes the case for Competition Authorities and National Courts to “get it right” more compelling. This is why the best course of action for competition agencies would be to focus on the most blatant antitrust violations which are likely to cause significant harm to society, namely cartels.


			294. In dealing with exclusionary practices, special attention should be given to the fact that in a deteriorated competitive landscape, incumbent firms tend to increase their market power, while at the same time competitors may struggle to compete (e.g. because of their reduced access to the capital markets) without necessarily being less efficient, thereby rendering competitive constraints weaker. Hence, in a recession the profitability of predation may be increased, as the probability of success is higher (and the overall sacrifice is reduced).


			295. That said, there is no sound basis for advocating different standards in the assessment of allegedly exclusionary practices. The effects-based analysis recently embraced by the Commission in its Guidance, which is centred upon a sound price test, coupled with an attentive analysis of the real market conditions, ensures that each assessment takes account of the specific features of the economic context in which the practice under scrutiny takes place.


			296. While in principle a shift towards more exploitative practices may be tempting in the presence of strong public opinion pushing for a more interventionist stance, and could also have a supposedly legitimate foundation in the fight to preserve the already stretched consumers’ buying power, in practice the numerous counter indications, coupled with the investigative difficulties highlighted above, would actually suggest the contrary.


			297. Conversely, a sound policy objective for competition agencies could be to achieve more efficient and timely interventions in difficult times.


			298. In this respect, advocating an increasing use of interim measures is hardly a realistic option for the Commission, as these measures would be systematically nullified by the extreme length of EU antitrust proceedings. Those NCAs that handle investigations within relatively tight timelines may instead consider employing this tool, bearing in mind the caveat that summary assessments are not ideal for border-line practices, as is often the case for unilateral conduct which might sometimes be pro-competitive. For this reason, there are realistically only two options remaining on the table. Firstly, competition agencies might increasingly resort to commitment decisions in the name of the effectiveness of competition enforcement; care, however, should be taken to avoid an inflation of the tool which could have non-trivial side effects. Secondly, a procedural reform, designed to build-in more transparency and accountability to current EU competition proceedings, might also be contemplated in times of crisis. Such a reform would certainly boost effectiveness and efficiency, and would actually entail no costs.


			
Section (III): Redefining EU antitrust fining policy in times of crisis


			299. Despite the economic downturn, the severe stance on fining and the need to punish and deter cartel behaviour has in principle been maintained by Competition Commissioner Almunia, who stated explicitly that the Commission would not be more lenient in the face of an economic crisis.246 However, at the same time the Commissioner pointed out that the purpose of competition enforcement is not to put companies out of business.247 Forcing companies out of the market through the imposition of draconian antitrust fines would not only result in job losses for employees and capital losses for shareholders, but would also leave markets with fewer competitors, arguably facilitating the anticompetitive behaviour that the fine sought to prevent in the first place. This issue has become more pressing as the Commission’s fining policy has become more severe, in particular since the adoption of the 2006 Fining Guidelines.248


			300. This is not only because the 2006 Fining Guidelines result in higher fines (see below) but also because, in contrast to the 1998 Fining Guidelines, they do not provide of the possibility of the Commission taking into account “any specific economic context” when setting a fine.249 This is probably inspired by the opinion of the European Courts, according to which there is no obligation on the Commission to take into account difficult economic and financial circumstances when setting a fine for an infringement. This applies both to the financial circumstances of an individual undertaking250 as well as those of a sector in its entirety.251 Some Member States follow the current position of the Commission and refuse to take into account difficult financial circumstances, 252 whereas other Member States still consider that this may be a relevant factor when setting a fine.253


			301. This Article explores how the significant deterioration of the economic climate in Europe has nevertheless impacted the fining policy of the European Commission. It furthermore considers whether the current economic context may offer an opportunity to improve that policy in a more fundamental way, without detracting from the underlying policy rationales for imposing fines. A number of viable ways to achieve this improvement will be considered.


			
1. The current fining practice and the downturn


			
1.1. Recent fining practice


			302. It is a well-known fact that cartel fines calculated under the 2006 Fining Guidelines are significantly higher than those calculated under the 1998 Fining Guidelines: according to a study carried out in 2011, fines per cartel have on average increased by 141% under the 2006 Fining Guidelines.254


			303. The increased level of fines affected the efficiency of the fining process. Companies facing nine digit fines are willing to go a long way to get that amount reduced, either in the course of proceedings before the European Commission or by appealing the Commission’s decision subsequently before the European Courts. An important attempt to alleviate this problem – presumably heightened by the advent of the financial crisis, when budgets may have to be prioritized differently – was the introduction of settlements in cartel cases.255 To date six EU cartel cases have been successfully settled256 and in 2011, three out of a total of ten cartel decisions were settlement decisions. This indicates the potential of settlement proceedings as a tool for making the fining process for cartels more efficient.


			304. However, the economic crisis has also made it more difficult for the Commission to actually collect the fines which it imposes. The difficulties in collecting fines are reflected in the Commission’s annual activity reports which reported write-offs of fines of 18.9 million EUR in 2011,257 4.8 million EUR in 2010258 and 13.9 million EUR in 2009.259


			305. Whereas the 2006 Fining Guidelines allowed the Commission to levy record fines, the Commission also made use of a number of tools, foreseen by these guidelines, to mitigate potential disproportionate effects of cartel fines on undertakings in financial distress. These existing tools will be discussed first. In section 9, we will then consider whether the current crisis warrants a more fundamental change to fining policy.


			
(a) Inability to pay


			306. In contrast to the broad possibility to take into account “any specific economic context” under the 1998 Fining Guidelines, the 2006 Fining Guidelines merely foresee a possibility for the Commission to “take account of the undertaking’s inability to pay in a specific social and economic context” if such a fine “would irretrievably jeopardize the economic viability of that company and cause its assets to lose all their value”.260


			307. This provision has been the basis for a number of inability to pay (ITP) claims raised by undertakings under investigation during the current economic crisis: 32 companies which were the subject of an infringement decision by the Commission in 2010, sought to rely on ITP claims, compared to 8 in 2008.261 Also, the number of cases in which the Commission has accepted such claims has increased significantly: whereas no claims were successful in Commission decisions prior to 2008, 1 was successful in 2008, 2 in 2009, 9 in 2010 and 1 in 2011.262


			308. In an attempt to bring clarity and consistency to the treatment of ITP claims, in 2010 Competition Commissioner Almunia prepared an information note on the conditions for bringing a successful ITP claim.263 The Information Note explains the following.


			309. The key issue in assessing an ITP claim is the evaluation of whether a fine imposed by the Commission will irretrievably jeopardize the economic viability of the undertaking. To that end, profitability, capitalisation, solvency and liquidity ratios are taken into account, in the same way as in bankruptcy prediction models. The Information Note highlights that in that respect, the Commission’s practice has been refined. In particular, the Commission now places greater emphasis on solvency and liquidity compared to capitalisation and profitability. The assessment consists mainly of gauging the detrimental effects of any fine on those ratios. In so doing, the Commission relies not only on historical data, but also uses projections, in particular in respect of cash flow for the current year and the two following years.264


			310. In addition, the Information Note clarifies that the requirement to establish the social and economic context against which, according to the 2006 Fining Guidelines, the inability to pay needs to be assessed, is relatively easily fulfilled. The Commission considers a cyclical crisis in the sector concerned, or even a general recession where access to capital is impaired, as a grave enough economic context to satisfy that condition. Similarly, in times of rising unemployment, the condition of a specific social context will almost always be considered fulfilled.265


			311. Finally, the Information Note recognizes that too strict a reading of the last requirement for bringing a successful ITP claim, namely the risk that the undertaking’s assets will lose all their value because of the fine, would result in a systematic rejection of all ITP claims. Therefore, the Commission will assess whether assets will lose their value “significantly”, e.g. where a bankruptcy would lead to the loss of the undertaking as a going concern, or assets being sold at discounted prices. This might be of particular importance for those legal systems who keep in place “traditional” bankruptcy laws which, unlike those of the Member States of the EU or unlike Chapter 11 USC, are not geared, or are not as effectively geared, towards the continuation of the activities of the insolvent entity. Conversely, where the legal entity addressee of the fine is declared bankrupt as a result of the fine but its business is being acquired and continued by another undertaking, this condition would not be fulfilled.266


			312. One point which is not specifically addressed in the Information Note is that the Commission, in the assessment of the risk of bankruptcy, also takes into account the ability of the company’s shareholders to assist the company concerned financially. On the basis of the case law of the European Courts on serious and irreparable harm as a criterion to grant interim measures, the Commission considers that the ability of the shareholders to assist the company is relevant, even if these shareholders have not themselves been found liable for the infringement.267


			313. Successful ITP claims can result in a fine reduction (including the full waiving of a fine), the granting of deferred payments by instalments, or in exceptional cases, a combination of the two, as explained in the Information Note.


			314. The Information Note itself refers to a risk that the Commission policy on this point will lead to discretionary and potentially conflicting decisions268 and this is a criticism that has also been voiced by others.269 This begs the question whether this tool to alleviate the harsh effects of the Commission’s fining policy is always the most appropriate one, both in the legal sense (risk of discrimination) but also from the perspective of the objectives of competition policy (not unduly favouring inefficient firms).


			
(b) Ability of the Commission to take into account the particularities of a given case


			315. In addition to the specific ITP provision, the 2006 Fining Guidelines also allow a wide discretion to the Commission to judge on a case-by-case basis and to take the wider economic context into account in that way when determining fines. In particular, the 2006 Fining Guidelines foresee that “the particularities of a given case or the need to achieve deterrence in a particular case may justify departing from” the methodology described in the guidelines.270


			316. In Window Mounting the Commission made use of this provision. According to the minutes of the Commission meeting of 28 March 2012, this happened because of the exceptional “mono-product” nature of the activities of the companies involved.271 This followed an announcement by Competition Commissioner Almunia on 12 July 2011 to the Committee on Economic and Monetary Affairs of the European Parliament upon the presentation of the Commission’s Annual Report on Competition Policy for 2010.272 In it, Commissioner Almunia announced that he was examining “how the mono-product ratio of companies – usually SMEs – can be taken into account when setting fine”. In its resolution of 2 February 2012 on this Annual Report on EU Competition Policy, the European Parliament stated that it “awaits an adaptation of the fining guidelines concerning ‘mono-product’ undertakings and SMEs”.273 In that regard it is noteworthy that relatively small, mono-product companies made up the vast majority of successful ITP applicants, 274 indicating that the wider EU policy protecting SMEs extends to the field of antitrust fines and is linked to both the assessment of ITP claims as well as to the consideration of the particularities of a given case.


			317. In the 2009 Calcium Carbide case, the particular economic and financial circumstances of one company were taken into account resulting in a 20% fine reduction without the undertaking satisfying the ITP conditions. Without referring to a specific paragraph in the 2006 Fining Guidelines, the Commission considered the fact that the undertaking was an independent trader not belonging to a larger group, trading in high value materials with a low margin, and with a focused product portfolio, to conclude that a fine would have a relatively high impact on the financial situation of that undertaking.275 It is worth noting that in reducing the fine, the Commission explicitly stated that a reduced fine would still serve as a sufficient deterrent. Given that the Commission omitted any reference to the 2006 Fining Guidelines, it is unclear on which exact basis the Commission decided to cut the fine. However, the references to the particularities of the business of the undertaking concerned suggest that the Commission proceeded on the basis of paragraph 37.


			318. The provision which allows the Commission to deviate from the methodology of the 2006 Fining Guidelines therefore appears to have been used in this case to soften the impact of the fine on the financial situation of one of the companies concerned, as opposed to all the companies involved in the case.


			319. The different application of the Commission’s discretion depending on the particularities of a case (in the Window Mounting case leading to a fine reduction for all the participants in the infringement and in the Calcium Carbide case only for one of them) once again raises the question of whether such an approach is really compatible with the fundamental principles of EU law and is suitable for further competitiveness.


			
(c) Statutory fine cap


			320. A very significant way in which fines have been reduced because of the crisis, is the statutory fine cap under Article 23(2) of Regulation 1/2003,276 according to which a fine cannot exceed 10% of the sum of the total turnover of the undertaking in the preceding business year. This is obviously not an area where the Commission can develop a policy (the cap is set in the Regulation), but the economic crisis has nevertheless had a direct impact on the level of fines because of this provision. Indeed, for many sectors, the crisis has provoked reduced sales and therefore reduced turnover figures – in turn reducing the absolute level that 10% of their turnover represents (but at the same time, increasing the relative importance of the fine when compared to the turnover of the undertaking). It appears that, for this reason, the statutory fine cap has led to much bigger fine cuts than reductions granted for ITP.277


			321. Remarkably, even in relation to this provision, the Commission has recently allowed for individual deviations. Indeed, in the Prestressing Steel case, the Commission amended its decision after it had been adopted and “use[d] its margin of appreciation and discretion” to base the 10% cap not on the basis of the total turnover of all the entities belonging to the ArcelorMittal undertaking but on the basis of the individual turnover of the subsidiaries concerned (at least for the period for which the parent was not jointly and severally liable with the subsidiaries).278


			
(d) Payment modalities


			322. Economic circumstances can also be taken into account upon the enforcement of the fine, rather than the fine setting itself. Firstly, the Commission can offer the possibility to pay the fine by instalments, thus safeguarding the undertaking’s cash flow. However, although this solves a liquidity problem for the companies concerned, a solvency problem remains since their balance sheet will remain burdened with a huge liability. In addition, the administration costs for the Commission to monitor payments can prove to be burdensome and costly. The usefulness of this provision might again depend on the applicable bankruptcy regime under national law.


			323. Secondly, the Commission may grant a provisional suspension of the obligation to pay pending appeal if undertakings provide a bank guarantee covering the full amount. The Information Note referenced above, mentions this possibility, while highlighting the corresponding higher financial risk and costs related to administration of the guarantees.279


			324. One point worth noting is that under the current implementation rules of the Financial Regulation,280 it is not clear whether a right to provide a bank guarantee exists for all undertakings, or whether that option is only open to undertakings that show they have insufficient liquidity. The obscurity of the implementation rules on this point has prompted Commissioner Almunia to indicate that amendments to those rules are necessary.281


			325. As payment modalities are not articulated in the Commission’s decisions, it proves difficult to assess how successful claims for such modalities have been in the past few years. The fact that these are picked up in the Information Note indicates their importance in balancing the potential disproportionate effects of fines on companies in financial distress, however the lack of transparency on the application of these tools provides no assurance that they are used in a consistent way.


			
1.2. Conclusion


			326. The existing (and previous) policy framework of the European Commission contains a number of legal tools which allow for the adjustment of fines to take into account the economic crisis and its effects on undertakings. However, despite efforts to enhance transparency and consistency in taking economic hardship into account, precedents show that the Commission’s approach is largely casuistic. It may therefore result in discriminatory treatment which favours certain companies over others for no clear reason.


			327. Instead of this fragmented and inconsistent approach, we believe that the current economic crisis offers an opportunity to evaluate tools to develop a consistent and non-discriminatory fining policy in times of crisis, either by going back to pre-existing but unused tools, or by examining new and untested approaches to fining, without detracting from the underlying objectives of an effective fining policy.


			
2. Rethinking fining policy in times of crisis


			
2.1. The objectives of a fining policy


			328. In order to assess how fining policy can be reshaped, including to better accommodate the existence of an economic crisis, it is necessary to consider the role of fines in competition enforcement to assess whether there is scope for adaptation of fining policy to the economic crisis without detracting from that role.


			329. Antitrust fines, like any sanctions provided for by the law, serve a number of objectives, the main ones being; (i) deterrence or prevention of competition infringements, and (ii) restitution of the competitive landscape. What weight is given to these two objectives depends strongly on the philosophical and political strand underlying the legal system under examination.282 Turning to antitrust fines in particular, both the Court of Justice283 and the Commission284 cite deterrence as the main goal for imposing fines for cartel infringements. In addition, the 2006 Fining Guidelines refer to the fact that a fine should be at least equal to the unlawful profits reaped by the cartel members, thereby implying that restitution of the competitive landscape through disgorgement is (at least implicitly) another goal for imposing fines.285 Deterrence and disgorgement are thus intertwined, in that the amount of unlawful profits reaped is one element relevant to the fine level. Only when a fine exceeds the amount of illegal gains made, will it have the necessary deterrent effect.286 These two objectives, deterrence and restitution, are discussed in further detail below.


			330. However, it should first be noted that, when both objectives are pursued, the legal system should ensure that this happens in a manner which is proportionate to (i.e. does not go beyond what is required to attain) these objectives. Proportionality constitutes a general principle of EU law287, laid down in Article 5 TEU and in the Protocol on the Application of the Principles of Subsidiarity and Proportionality. According to Article 5 TEU, the “content and form of Union action shall not exceed what is necessary to achieve the objectives of the [European] Treaties”. Whereas the Commission’s Guidelines on the Method of Setting Fines make no reference to proportionality, the General Court has found both that the “principle of proportionality requires measures adopted by Community institutions not to exceed the limits of what is appropriate and necessary in order to attain the objectives pursued”288 and that “[…] in setting fines […] the Commission is bound to comply with the general principles of law, in particular […] proportionality”. 289


			331. Secondly, in order to not be merely theoretical, fines also need to be imposed in a manner which is efficient. When determining the best way to achieve the objectives of deterrence and restitution regard should therefore be had not just to proportionality but to efficiency as well.


			332. These objectives and principles are no different in times of crisis but the economic circumstances in which a fining policy operates do impact on the way in which a balance between these different objectives and principles is struck. We set out below how an economic downturn impacts the underlying policy objectives of fines.


			
(a) Deterrence


			333. A seminal task for competition enforcers is preventing the occurrence of competition infringements. How this affects the fining policy is evidenced by consistent case law prescribing the imposition of a fine, even when the undertakings did not benefit from the infringement,290 or when no consumer harm was shown. The Commission has to implement a policy inducing companies to steer away from competition infringements by ensuring that penalties have a deterrent effect.291


			334. From a traditional economic point of view, for a fine to be deterrent, it is necessary that from the perspective of the undertaking contemplating entering into a cartel, the expected fine exceeds the expected cartel profits.292 The expected fine equals the nominal amount of the fine discounted by the probability that the cartel will be discovered and that a fine will be imposed.293 In a simplified model, this would imply that an undertaking compares the expected fine amount with the nominal cartel gains.


			335. The crisis affects the objective of deterrence in at least three ways.


			336. First, some have argued that more deterrence is required during times of crisis as the temptation of undertakings to participate in infringements is higher: undertakings (and employees) in difficulties are more willing to cut corners on compliance and to try any means available to make a profit.294


			337. Secondly, specific deterrence does not lie only in the nominal amount of the expected fine, but in the relative weight of that fine on a company’s balance sheet. The more profitable a company, the less the impact a fine has, and accordingly, the less deterred the company will be from entering into a cartel, particularly when the chances of it being discovered are small. Conversely, if a company is in financial difficulties, the same fine may lead it into bankruptcy. This implies that, in relation to companies which are in genuine financial difficulties, in order to achieve the same level of deterrence (particularly in jurisdictions where leniency regimes increase the probability of cartels being detected), lower fines might suffice.


			338. Thirdly, the crisis affects a company’s ability to pass on a fine. Customers tend to be more focused on cost levels and – because of reduced demand – are also likely to have more alternatives to source products and services from. In such a buyers-market, using price increases, for example, to pass on fines will be extremely difficult.295


			339. Does this mean that these effects balance each other out such that, from a deterrence perspective, no increase or decrease of fining levels is required? Not necessarily: first of all, one of the effects may be stronger than the other in the case of an individual undertaking, such that optimal deterrence may require a higher or lower fine. It is clear, however, that this requires an assessment of the profits that may be derived from the cartel behaviour and this is therefore a first way in which the fining policy can be improved to reflect the existence of an economic crisis (see section 9.2(a) below).


			340. Secondly, even though fines are an adequate deterrent to competition infringements, there are other ways to achieve deterrence. Whereas fines act as a deterrent because they increase the expected costs of an infringement in such a way as to possibly outweigh the expected benefits, increasing the direct financial costs of an undertaking may not be the most appropriate method of deterrence during an economic crisis. Exploring other means of deterrence is therefore a second way to adapt the fining policy to difficult economic times (see section 9.2(b) below).


			
(b) Restitution


			341. A second goal of antitrust fining policy is to restore the competitive landscape after an infringement has occurred. Restitution can be secured by taking away the unlawful profits made by cartel members, and by compensating the victims of an infringement.


			342. It is often argued that disgorgement belongs to the realm of public enforcement, whereas compensation is to be achieved through private enforcement. Whilst it has recognized the interplay between fines and private damages, the Court of Justice has consistently ruled that public and private enforcement are complementary and not substitutable.296


			343. However, the rise of damage actions in Europe, partly fuelled by Commission and European Parliament initiatives297 requires a rethinking of the relationship between fines and the compensation of victims. This is particularly true in times of financial distress, when company reserves are low and the requirement to pay a large fine can reduce a company’s ability to pay future damages claims. Furthermore, from a principled point of view, one could argue that the unlawful profits retrieved from the cartelist should be used for compensation of the victims of the cartel (rather than to fill the coffers of the state). To require a company to both pay a deterrent fine and, in addition, damages to potential victims might result in a disproportionate burden on the undertakings in question, and ultimately a wealth transfer from consumers to the state. The third way to take into account the economic crisis in the fining policy, is to consider whether potential future damages can somehow be discounted in a fine seeking to disgorge cartelists (see section 9.2(c) below).


			
2.2. Alternative tracks for a fining policy


			
(a) Taking into account profits when calculating fines298



			344. The basis of cartel fines in Europe revolves around the concept of turnover: the starting point for the calculation of a fine is “the value of the undertaking’s sales of goods or services to which the infringement directly or indirectly relates in the relevant geographic area within the EEA”299 and its end point is the upper limit of “10 % of [an undertaking’s] total turnover in the preceding business year”.300


			345. However, the use of turnover as the key element in fine calculation is not entirely consistent with the objectives of deterrence and disgorgement since the latter would aim at taking away the profit which undertakings derive from the infringement.


			346. Similarly, the use of turnover as the starting point for fine calculation, generally makes firms at the end of the value chain subject to higher fines than those active at the beginning of the supply chain. An end product is likely to represent a higher turnover/profit ratio (due to added value and margins which have been added throughout the production chain) than the required inputs. An infringement on the end product market will therefore necessarily attract a higher fine than an infringement related to the input product, even though the profits of firms at the end of the value chain are not necessarily higher.301


			347. The Commission already uses a tool to avoid such undue consequences of its fining policy. Indeed, the 2006 Fining Guidelines themselves provide that the level of the fine can be adjusted to take into account the “amount of gains improperly made as a result of the infringement”.302 The 2006 Fining Guidelines foresee that the Commission should only take this into account when there is a “need to increase the fine” but there is no reason why the Commission would not be able to decrease the basic level of the fine (as calculated with reference to the undertaking’s turnover) and then to adjust the fine taking into account profit levels.


			348. The preference for the use of turnover figures as opposed to profit figures is usually justified on the basis that turnover figures are generally more readily available, whereas tracing unlawful profits is more complicated. Since the 2006 Fining Guidelines provide that the amount of gains should only be taken into account “where it is possible to estimate that amount”, this has allowed the Commission to disregard profit levels in most cases. However, this justification is not entirely convincing, since the use of “affected” turnover figures is not clear-cut either. In many cases, a lengthy debate can be had about what products are precisely “directly or indirectly” related to the infringement, in the same way that the precise profits which the infringement provoked are difficult to identify.303


			349. The Commission should therefore consider, in particular in light of the times of crisis, focusing more on the unlawful profits gained, and developing fining models that take into account these unlawful profits in the fine calculation. This would not only ensure that actual harm caused to the market is more accurately reflected, but also that companies are not discriminated against purely because of their degree of diversification or because they are active on different levels of the value chain. To calculate unlawful gains in specific cases, the Commission will have to resort to econometrical studies, similar to the ones currently used in complex merger cases. Competition authorities have in recent years strengthened their resources for economic analysis, which means that, even though this exercise remains far from obvious, they now often have much better tools to assess profits.


			350. Such an exercise may also facilitate private enforcement through the publication of the Commission’s analysis of the unlawful profits reaped through the infringement. Obviously, engaging in such an analysis may have an impact on the timing of the Commission’s procedure (and, for this reason, may not be applied in situations where the undertakings involved settle the case).


			
(b) Use of alternative sanctions


			351. A second way to adapt fining policy in light of difficult economic times is, where possible, to reduce the fines (and in that way reduce the negative impacts of the fine) but to maintain the level of deterrence through reliance on other sanctions.304


			352. One way of doing this is to target the actual decision-makers, rather than the legal entity, when imposing sanctions. As such, personal (criminal) sanctions (fines, disqualification or imprisonment), instead of or in addition to fines on undertakings, have been touted as effective tools to prevent individuals from committing an infringement on behalf of their company, as these sanctions significantly increase the expected cost of the decision to commit an infringement.305


			353. Alternative sanctions for the undertakings involved can also be envisaged. Indeed, findings of infringements and fines themselves already act as a sign of disapproval306 and may in turn result in reputational damage. One study suggests that the mere fact that a dawn raid has been carried out and an infringement decision is taken, causes the company’s stock value to decrease by between 5.5% and 8.4%, regardless of the size of the fine.307 Tools that increase the reputational damage might therefore be equally as effective as fines in deterring infringing behaviour, without directly impacting the cash flow of companies in dire financial circumstances caused by the crisis. An example of such a tool is provided by the French Code de Commerce which allows the Competition Authority to require the publication of a summary of an infringement decision in newspapers.308


			
(c) Reflection of damage compensation


			354. Finally, with the rise of private enforcement, the interplay between fines and damages should be reconsidered. Private damages claims can far exceed the amount of any fine imposed and, dependent on the statute of limitation in a given jurisdiction, can follow companies for years, long after the infringement has been put to an end. This liability and the foresight of litigation will adversely affect the need to impose a fine to obtain the same amount of deterrence.309


			355. To take the interplay between fines and damage actions into account, some authors have argued that there must be scope during the investigation to see whether commitments consisting of direct consumer compensation could remove any competition concerns and could justify terminating the investigation.310 In addition, it is proposed that in cases where the investigation leads to a formal decision, proactive consumer compensation in the course of the investigation should result in a reduced fine.311 These are interesting ideas and the ways to put them into practice in Commission procedures should be explored.


			356. In this way, taking into account consumer compensation initiatives by companies could – especially in times of crisis – serve as a means to balance out the disproportionate effect of high fines combined with high private damages.


			
3. Conclusion


			357. Despite the Commission’s ostensive refusal to be lenient in the face of the economic crisis, the decisional practice of the Commission over the last few years shows that it has made use of some of the tools in the 2006 Fining Guidelines to attenuate the severe financial impact the application of these guidelines could otherwise have had on undertakings. However, the use of these tools has led to a somewhat haphazard approach to fines in individual cases.


			358. In order to achieve the objectives of deterrence and restitution, we instead propose that the crisis presents an opportunity to rethink the Commission’s fining policy in a more fundamental way. Cartel fining policy in particular could be revised in order to take account of unlawful profits, and not merely turnover, it could focus on achieving deterrence through sanctions other than fines, and it could reflect the rise of damage action by linking fines and compensation in a more intimate way.


			
Section (IV): Is a sector focus needed in a recession?


			359. It has already been widely argued, particularly by competition enforcers, that vigorous antitrust enforcement is necessary in times of crisis.312 While relaxing antitrust rules may appear to help the economy, such a move would be short-sighted: the short-term avoidance of costs for some firms would seem to lead to long term losses for the economy.313 One must therefore be particularly concerned about conduct that prevents direct competition among firms during recessions, in particular by means of collusion or exclusionary abuses. While this observation as to the level of antitrust enforcement is useful, it provides little guidance on how to implement this vigorous enforcement, and in particular on which sector to focus.


			360. In the 2010 stakeholder survey commissioned by the European Commission,314 stakeholder groups appeared overall to be satisfied with the sector focus of the Commission. While some criticised the Commission for focusing too much on sectors receiving media attention, sectors identified as worthwhile to focus on by respondents include: energy, banking/finance, pharmaceutical, insurance, telecoms, food and transport (in addition to the area of copyright/patent litigation).


			361. The question in the survey did not specify whether this focus should be influenced by the financial crisis, and in particular whether the financial crisis warranted more or less intense focus on certain sectors. Interestingly, in its 2012 action plan,315 DG Competition considers fighting the crisis a priority and lists its key sectors of focus as follows: financial sector, IT and telecommunications, and food and basic industries. Indeed, quite a few cases in the financial sector have seen the light, recently with the LIBOR/EURIBOR and credit default swap investigations; the Commission has also maintained a high focus on the IT sector, and has now set up a task force for the food sector.


			362. Yet, the question as to whether a more specific sector focus is needed, and if so on which sectors, has received little attention. Are certain sectors more prone to collusion or exclusionary behaviours during times of crisis? Or are there sectors in which one should instead expect vigorous competition in times of crisis, for example as a result of overcapacity or excess inventory? Does the increased regulation of certain sectors also affect the need for antitrust enforcement?


			363. At the same time, avoiding false positives is both important and difficult in times of crisis. For example, is the exit of a firm caused by the recession or by anticompetitive behaviour? Are specific business practices a sign of intense competition during a crisis (e.g., certain types of rebates), a pro-competitive response to the modified market conditions (e.g., under certain circumstances, standardisation), or alternatively, are they anticompetitive responses to the crisis (e.g. a cartel triggered by the recession)? It is thus important to distinguish anticompetitive from pro-competitive responses to the changed market conditions, and how these may affect testing the theories of harm considered.


			364. In this article, we first discuss how the economic crisis affects the scope for anticompetitive behaviour, both with regard to collusion and to exclusionary behaviour, and make recommendations on factors that may call for specific attention and on some pitfalls to avoid in times of crisis. We then review sectors that have recently received particular attention from the European Commission and discuss whether the financial crisis calls for enhanced scrutiny in these sectors, or whether a different focus is warranted.


			
1. How to focus antitrust enforcement in times of crisis?


			365. At the outset, one must underline that a competitive assessment cannot be performed in a vacuum, and must take into account the actual competitive conditions in the market. When a market appears, for example, to be facing strong overcapacity, ignoring this factor would bias the competitive assessment. While this general comment may appear obvious, we feel that it is worth emphasizing this as it would be particularly damaging to the economy if intervention by the competition authority was based on a flawed counterfactual that does not correspond to the reality of the market.


			366. In this section, we try to set up some principles on how to focus antitrust enforcement in times of crisis, with regards to both collusion and exclusionary behaviour. While the general principles of antitrust enforcement remain perfectly valid in times of crisis, we highlight circumstances in which such anticompetitive behaviour is more likely to arise, and how to identify it.


			
1.1. Collusive behaviour


			367. Whether in times of crisis or not, competition authorities should pay attention to sectors generally susceptible to collusion.316 These will tend to be characterised by relatively homogenous goods, relatively high concentration levels and limited innovation.317 The approach to collusion should definitely not rest on a checklist but should identify a coherent coordination mechanism, as is now well established in case law.318


			368. While this case law was originally developed in the context of merger control, its game-theoretic underpinnings are equally valid in understanding collusion in other contexts. Within this framework, a change in environment may help the identification of collusive behaviour. Recession can indeed be seen as a shock, which may destabilize previous equilibria or trigger new ones, as detailed below.


			
(a) Impact of falling demand on collusion


			369. The economic literature has developed a consistent theoretical framework to assess the impact of fluctuations in demand on collusion, in which collusion implies a trade-off between the short-term gain from deviation and the long-term loss in cases of deviation.319 It follows that a temporary decrease in demand in the current period decreases the incentive to cheat from a cartel (as the reward from cheating is decreased, while the loss in the future period is not).320 However, during an economic crisis, demand fluctuations tend to be correlated through time, in the sense that a decrease in demand in the current period is associated with an expected fall in demand in the following periods. It follows that the incentive to cheat is in principle increased in cases of falling demand, making collusion less stable.321 This is because the future rewards of adhering to the collusive agreement in such cases are decreased compared to situations with stable demand.


			370. However, the available empirical evidence shows that cyclical demand fluctuations generally have little impact on cartel stability.322 Interestingly, it is the unobserved fluctuations in demand that have the most impact on cartel stability as cartel members can more easily adapt to observed changes. This observation is consistent with theoretical models such as the Green and Porter model,323 which supposes that parties to a collusive agreement cannot distinguish between a decrease in demand due to cheating or due to an exogenous demand shock, and hence finds that price wars may be triggered in response to an unobserved demand shock.


			371. Yet, while the empirical evidence is generally mixed with respect to the impact of a downturn on cartel stability, there is some evidence suggesting that a decline in prices may facilitate cartel creation. For example, the literature survey conducted by Levenstein and Suslow find that many studies report that a cartel was formed during a period of falling prices, in cases such as Beer (U.S.), Rayon, Steel (Europe), Steel (U.S.), Sugar and Tea.324


			
(b) Recommendations


			372. In light of the above, an argument can be made that, at least in some instances, the crisis can be used as a natural experiment to identify collusion. The question that a competition authority must ask is whether the observed changes in the market are better explained by collusion than by competition. For example, cases that are more consistent with anticompetitive behaviours include situations where one observes a decrease in sales but not in prices following a decrease in demand.
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