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Foreword


The Global Competition Law Centre (“GCLC”) is the College of Europe’s research centre in the field of competition law and economics. It was established in January 2004, so as to provide a discussion forum for academics, practitioners, in-house lawyers, economists and enforcement officers. The GCLC is now well known for its regular lunch talks as well as its evening policy talks, its ad hoc conferences and its annual conferences on competition law. In the context of those activities, it publishes working papers, reports as well as books containing the proceedings of it’s annual conference. Rather than merely commenting on past events, the GCLC’s ambition is to try to set itself apart from other conference organisers by being as much as possible “forward looking”, i.e. anticipating developments as well as participating actively in discussions on the shaping of competition policy. The unique contribution of academics and practitioners allows the GCLC to combine “fundamental research” with “applied research”, by keeping the necessary independence and where needed even promoting sometimes thorough reconsideration of “accepted truths”.

The present book encloses the proceedings of the GCLC’s Seventh Annual Conference. In many ways, this conference was the logical consequence of the previous ones, which were devoted respectively to due process and judicial review in competition cases in the specific light of the “modernisation” context. However, the focus this time was not so much on procedural rules or on judicial control but on substantive rules. After roughly a decade of “effects-based approach” of competition rules, the idea was to assess how substantive “modernisation” has worked, and whether it can be refined, clarified or even improved.

Many basic questions have been raised during the conference which are discussed in the present book:


	— First, an “effects-based approach” requires a definition of what is a “restrictive effect” on competition. So many years after the treaties were signed it is still hard to find a clear line on how to define this basic concept. Is it sufficient e.g. to demonstrate a restriction on the freedom of action of the parties as some old judgments seem to indicate? Or does the restriction of the structure of competition matter, a view still often expressed by the Court of Justice? Alternatively is a potential effect on one isolated parameter of competition sufficient (as repeatedly stated in other EU Courts’ judgments or by the Commission)? Or finally does a more global assessment of the negative effect on the consumer as a whole need to be established as required by the Court of Justice in other cases? As can be seen, this discussion turns really on the “DNA of the system”, on its very foundations. At the same time it is all but theoretical. Any practitioner knows that the proper definition of the concept of “restriction of competition” itself determines the advice given in the multitude of situations which characterise the “real life” problems encountered by firms in their ordinary course of business. Similar questions arise in this regard not only under Article 101 TFEU but also under Article 102 TFEU as well as in merger control.


	— Moreover, and beyond the concept of “anticompetitive effect”, one also needs to discuss the concept of “anticompetitive object” as a possible exception to, or alternation of, the effects-based approach. Recent judgments in Pierre Fabre, T-Mobile or GlaxoSmithKline illustrate the difficulties and uncertainties of the concept. Can quasi “per se” violations of the law (so-called “object restrictions”) at all be established in competition law independently of any proper “effects-based analysis” and when? And a contrario can “safe harbours” also apply indistinctively to the full range of commercial practices, without the need to carry out an in-depth effects analysis in some cases? In other, more fundamental words, how can law and economics best be reconciled? And how can the goal to achieve the “right decision” in terms of economic outcome be combined with the legitimate need for “legal certainty”? Clearly, it is not possible, for each advice given, to engage in in-depth economic analysis. Knowing moreover that even economics are all but an “exact science”, that economists themselves often disagree even on fundamental questions, that there is not “one religion” in competition policy, that competition law in any event applies differently according to the sector concerned, its specificities, the structure of the markets and the characteristics of each undertaking, that hardcore restrictions in one sector will therefore be pro-competitive in another, that competition law is not immune from political ideologies etc., all this raises complex questions and delicate issues of predictability of the law. But it also raises difficult questions of burden of proof, of standard of proof and of nature and value of presumptions which the various chapters of the present book address in depth. Again the discussion is not specific to Article 101 TFEU but arises equally under Article 102 TFEU or in merger control.


	— Further, once effects and object have been defined, it is still necessary to look at the analytical framework, possible theories of harm, evidence, causality and defences. This raises practical issues both for the lawyer and the economist, the enforcer, the plaintiff and the defendant. And it raises the fundamental question of the place of efficiencies and objective justifications in competition law.


	— Finally, the practical implications of the effects-based approach for enforcers, judges and companies are examined. The Copernican change in the application of competition rules, which started around the turn of the millennium, raises also many other questions. What practical problems have been encountered by those applying it every day, be it as an enforcer, judge or party? Just to quote one, what is the value of precedents elaborated pre-2000, i.e. at the time where competition law was largely “form-based” whilst it is now “effects-based”? Obviously, again this is not a mere academic exercise. And it is all the more important as competition law is at the centre of market economy and as there is obviously a significant cost to any error, both type I and type II errors.




It is our hope and belief that the present book will bring its own contribution to the development of an improved system of competition rules. Each and every chapter brings new original and constructive ideas which deserve wider consideration. We have been particularly fortunate to have in this regard an exceptional number of outstanding professionals and academics who enthusiastically took part in the initiative and contributed their experiences and ideas to the conference and the present book. We wish very much to thank each of them very warmly for their contribution. We thank wholeheartedly the European Commission staff for their high profile responses, written contributions and participation in our discussion forum. Further we wish to thank our many sponsors without whom the GCLC would not exist, as well as the Rector of the College of Europe for his continuous support for the GCLC’s initiatives.

Last but not least, our gratitude goes to Professor Nicolas Petit for his unfailing support in preparing this conference and to Tarik Hennen for assisting us through the logistics and organisation of the conference. Both are very much the kingpins of the whole organisation and nothing could have be done without their selfless commitment to the GCLC. And at the same time, we would like to thank Harriet Dykes and Vera McManus, trainee solicitors at Hogan Lovells, Brussels, for their linguistic review of some of the chapters of the present book.

Unfortunately, although our hope was to publish a book that should have been as comprehensive as possible in reproducing the full extent of the particularly rich discussion at the conference, for a number of reasons it was not possible in the end for a very few participants to produce a written report. However, the great majority of them were able to provide within rather short time limits highly valuable contributions which we are proud to publish herewith.

JACQUES BOURGEOIS
AND DENIS WAELBROECK








Part One

The effects-based
 approach under Article 101 TFEU and its
 paradoxes: modernisation at war with itself?

Damien M.B. GERARD1


In a retrospective essay published in 1992 on his 30-year long career as an antitrust lawyer in Brussels, Don Holley wrote as follows: “It was in 1962 that EEC competition lawyers began asking themselves in earnest by what criteria a contractual restriction should be judged under Article 85(1) of the EEC Treaty. They are still asking the question”.2 Twenty years later, “the question” is still there:3 what is a restriction of competition under what has become Article 101 of the Treaty on the Functioning of the European Union (TFEU), that is according to which criteria an agreement between undertakings should be deemed restrictive of competition?

The present contribution aims to assess the extent to which the advent over the past ten years of a so-called “effects-based approach” in the enforcement of EU competition law has modified (if not clarified) the notion of restriction of competition in relation to agreements and other collaborative arrangements. To that effect, it first attempts to capture the transformation induced by the move toward the effects-based approach (part I) and then assesses the consequences thereof for the enforcement of Article 101 TFEU (part II). The thrust of the argument lies in the fact that the substantive modernization of EU antitrust enforcement is a welcome evolution but one that is not immune of some significant paradoxes. Hence it wonders: is not modernization a policy at war with itself?


I. The advent of the effects-based approach

A central hypothesis underlying this edited volume is the move, around the turn of the century, toward an “effects-based approach” in EU competition law enforcement including in, the competitive analysis of agreements and other concerted practices between undertakings (i.e., “coordinated practices”). One may speculate at length about the genesis of that transformation and the milestones that have contributed to reshaping the notion of restriction of competition under Article 101 TFEU. A rule of thumb, for example, is that there is a two to three decades lag between the development of ideas in economics and their impact on the formulation of competition policy.4 It is well known in that regard that the end of the 1970’s had witnessed the emergence of a new approach to antitrust harm based on neoclassical microeconomic theory, generally associated with the University of Chicago,5 which supported that various horizontal and vertical relationships may not necessarily result in a reduction of total welfare. Other (complementary) currents in economic theory, such as new institutional economics and game theory models,6 have also contributed to the reassessment of the harmful potential of agreements and other types of coordination. So did the refinement of econometric tools, insofar as they facilitated the empirical modelling and testing of economic relations.

In turn, a number of developments at EU level led to a greater awareness of the tools of economic analysis and to an overall reappraisal of the objectives of competition policy over the years, including prominently the introduction of merger control in 1989 and the strengthening of the transatlantic dialogue on the occasion of transactions subject to review both in the US and the EU.7 Likewise, the progressive structuring of the “transatlantic competition law group” further supported the dissemination of novel ideas and approaches,8 and expanded subsequently into a dynamic epistemic community at global level. The establishment of the Chief Economist office in the aftermath of the resounding annulment of negative merger decisions participated to the same movement.9 Eventually, the move toward an effects-based approach in EU competition enforcement is probably best captured as the substantive component of a greater transformational process known as “modernization”,10 which also entails procedural and institutional dimensions.


A. The Effects-based Approach as the Substantive Dimension of Modernization

Substantive modernization can be understood as a shift in the underlying rationality of EU competition law from the static protection of the freedom to trade of competitors to the dynamic promotion of a competitive process conducive to efficiency gains and contributing as a result to the welfare of consumers. In practice, it entails a move from a form-based to an effects-based approach in EU competition law enforcement. In line with the above discussion, the term “economic” approach is often used as a synonym for “effects-based” because the basic premise of the effects-based approach is indeed of an economic nature (in the neo-classical sense): it aims to explore the implications of coordinated practices as outcomes of rational choices by profit/utility-maximizing economic actors.11 Moreover, the move to an “effects-based” approach has been made possible by the growing sophistication of the relevant models and tools of economic analysis, thereby overcoming prior scepticism at the possibility of weighing the actual welfare effects of agreements and other coordinated practices. In the EU, though, the previous form-based approach was also encouraged by the design of the procedural enforcement framework, that is the conscious choice made at the time of the negotiation of Regulation 17/62 for a compulsory prior notification system for those “agreements, decisions and concerted practices of the kind described in Article [101](1) of the Treaty”.12 Thus, substantive modernisation is inherently linked to the procedural modernization introduced by Regulation 1/2003.

The procedural dimension of modernization was indeed marked by the transition from a prior notification to an exception system for the review of coordinated practices.13 Originally, by granting the Commission a monopoly on the application of the then equivalent to paragraph (3) of Article 101 TFEU, which forms an integral part of the determination of a restriction of competition under that provision, Regulation 17/62 also triggered a broad and lenient interpretation of the scope of paragraph (1) thereof, that is of the notion of “agreement”. The immediate consequence of the notification requirement was the filing of tens of thousands of (mostly innocuous) agreements with the Commission,14 thereby triggering their formal treatment according to uniform principles and categories. Conversely, the move toward an exception system unlocked the enforcement framework and enabled, in theory, the rebalancing of the analysis between the first and third paragraphs of Article 101 TFEU. It also freed resources and enabled the development of a proactive and targeted enforcement policy focused on those “most damaging practices” and, more importantly, on the specifics of each case. There is a second aspect to the procedural modernisation process, however, which is often underestimated: the emergence of and increasing reliance on negotiated procedures in the enforcement of EU competition law (i.e., leniency, settlement, commitments proceedings considered against the background of significant fines). That phenomenon has profound implications for the enforcement process because it alters the incentives of the relevant actors and affects the credibility and legitimacy of an effects-based approach conducted at EU level by an integrated agency subject to limited judicial review.15

The third dimension of modernization is “institutional” in the broad sense of the term: the decentralization of the enforcement of Article 101 TFEU that resulted from the move toward an exception system and the abolition of the Commission’s monopoly over the application of Article 101(3) TFEU, in effect formalized the transition toward a form of network antitrust enforcement in the European Union. To be operational and deliver consistent outcomes, the European Competition Network (“ECN”) needed a substantive consensus at the outset and a rigorous common language; the welfare-consensus relying on the language of economics appeared well suited to the task.16 The relevant network is of course broader than the ECN and the EU; it extends to the whole antitrust community, which was originally transatlantic and has grown global in recent years. The mainstream consensus prevailing today within that community (with sometimes important nuances in the way it is implemented) is that free markets can contribute to consumer welfare by promoting competition as a process geared toward efficiency.17 To deliver on that promise, the process is subject to rules designed to tackle restrictions of competition which distort the incentives to achieve efficient outcomes. As a reflection of that consensus, the modernized approach in the EU entails that those agreements liable to have an “appreciable adverse impact on the parameters of competition on the market, such as price, output, product quality, product variety and innovation”, are caught by Article 101(1) TFEU.18 The method used to assess that impact aims to verify economic assumptions by means of observable facts (i.e., effects-based), and is made possible by a cascade of legal process rules including evidence and other rules regulating the conduct of antitrust proceedings.

In view of the above, the three dimensions of the modernization process appear intrinsically interrelated and have all contributed to a radical transformation of EU competition law enforcement over the past ten years. The remainder of this section focuses on the substantive component of modernization and how it has emerged over time but the other dimensions will continuously loom in the background of the discussion. 




B. The Progressive Formulation of the Effects-based Approach

Historically, the emergence of the effects-based approach can be traced to the combination of two phenomena or, put otherwise, consists in a synthesis between two phenomena: (i) the emergence of the neo-classical consensus of competition as an efficiency-driven process; and (ii) the development of the EU antitrust enforcement process, which was virtually inexistent at EU level before the mid-1960s. In chronological order, this second phenomenon came first as the European Court of Justice attempted to clarify step by step the scope of Article 101 TFEU (i.e., of its predecessors Art. 85 EEC and Art. 81 EC) and the powers of the Commission in conducting what was and still is the only vertically integrated (from policy to enforcement) area of EU competence.

Thus, in a stream of cases starting with Société Technique Minière in 1966, the ECJ established a number of evidentiary principles that are still considered valid law today including the counterfactual method, the ancillary test and the need to consider the “position on the market” of the parties to the agreement.19 In a number of those cases, the ECJ took a progressive stance concerned with the commercial reality of agreements, which was sometimes noticeably different from that of the Commission and emphasized progressively the need to consider agreements in the broader context of the “competitive forces operating on the relevant market”.20 However, the reach of those cases was limited by the procedural framework in place at the time for, as discussed above, the ex ante notification requirements induced a formalistic treatment of cases based on uniform rules and categories. Moreover, in the framework of a nascent European (market) integration project where the main concern was to prevent private practices from replicating the effects of those state barriers to trade that were progressively being brought down, the prevailing goal underlying EU competition enforcement remained the protection of the freedom to trade of market actors,21 influenced heavily by fairness considerations.

That approach was subject to growing criticism, notably in view of developments occurring on the other side of the Atlantic under the influence of the Chicago School of (law and) economics, which reached its peak in the mid-1990s, i.e., upon completion of the EU single market. The seminal “Sytem Failure” article published by Barry Hawk, a frequent commuter between the US and the EU, in the Common Market Law Review of 1995, conveys with particular candour the accumulated frustrations at the rigidity of the application of then Article 85 EEC.22 Almost 20 years after the US Supreme Court judgment in Continental/Sylvania,23 which subjected all vertical restraints to “the traditional rule of reason standard”,24 Hawk lamented the EU policy toward vertical restraints, which he viewed as the “underbrush of detritus” of the “fast-growing forest” of EU competition law.25 Generally, he voiced concerns at the: (i) “stubborn adherence to the definition of a restriction on competition as a restriction on the ‘economic freedom’ of operators in the marketplace”; (ii) “overly broad application of art. 85(1)”; (iii) “deficiencies in economic analysis”; and (iv) lack of consideration for market power “which should be the threshold issue”.26 As noted, these views had become widely shared at the time and had gained particular traction in the years following the introduction of merger control in 1989.27 In truth, they had even permeated the ranks of the Commission.

Among others, an economist in the policy directorate of what was still DG IV, David Deacon, acknowledged openly by then the “emergence of a consensus” in economic thinking that “appears […] not to be incompatible with the [case law of] the European Courts” and which, together with “fundamental changes in distribution and logistics”, call for “more market analysis and a less regulatory approach” to vertical restraints.28 The acknowledgment of the formation of that new consensus, as well as the observation of transformations in distribution structures and business environments triggered by the EU market integration process and the opening-up of economies on a global scale, marked the start of a long-lasting process of policy reforms initiated under the tenure of Commissioner Van Miert and Director-General Ehlermann, and continued by their successors. That process was also shaped by parallel discussions ongoing in other circles, such as the OECD or at the level of national competition authorities.29 Eventually, the reform agenda was kicked off by the publication in January 1997 of the Green Paper on Vertical Restraints in EC Competition Policy,30 which acknowledged upfront the need for a broad policy review that was to translate in a greater emphasis put on the analysis of the economic impact of agreements under what was to become Article 101 TFEU.31

The Green Paper on Vertical Restraints was groundbreaking for it aimed to translate the new economic consensus and the new reality of the Union into new policy directions, starting with the recognition that “anti-competitive effects are only likely where interbrand competition is weak and there are barriers to entry”, i.e., the focus should lie on market power and horizontal competition “at either producer or distributor level”.32 That policy statement had two corollaries: “vertical restrains cannot be considered per se violations of competition law” and the enforcement process ought to “concentrate on the impact on the market rather than the form of the agreement”.33 In expressing those views, the Commission was departing from established precedents of the EU Court of Justice, none other for example than Consten & Grundig.34 To appreciate the scope of the transformation proposed by the Green Paper on Vertical Restraints, it is worth quoting directly from that judgment: (i) “[T]he absence in the contested decision of any analysis of the effects of the agreement on competition between similar products of different makes [i.e., interbrand competition] does not, of itself, constitute a defect in the decision”; (ii) “the efforts of [the] dealers are stimulated by competition between distributors of products of the same make” [i.e., intrabrand competition]”; and (iii) “no further considerations, whether of economic data (…) or [otherwise], and no possible favourable effects of the agreement in other respects, can in any way lead, in the face of the abovementioned restrictions, to a different solution under article 85(1).”35 The contrast is striking. And yet the new policy direction had to accommodate the reality of a Union whose “foundations” lie in the internal market.36 The Commission was therefore keen to point to the existence of an EU exception in the form of a principled stance against absolute territorial protection (or “ATP”).37 Arguably, the recent Premier League and Pierre Fabre judgments can still be read along the lines of that EU exception.38

The new direction was further articulated in the Vertical Block Exemption Regulation and its accompanying Guidelines adopted in 2000,39 which created a presumption of legality for vertical agreements entered into between entities holding a market share below a certain threshold and excluded the status of per se violation for those agreements falling outside the scope of the block exemption because “vertical restraints often have positive effects” on competition.40 That presumption derived from a number of premises restated in the Guidelines, as follows:


	• “The protection of competition is the primary objective of EC competition policy, as this enhances consumer welfare and creates an efficient allocation of resources. […] Market integration is [an] additional goal of EC competition policy” (para. 7);


	• “The Commission will adopt an economic approach which is based on the effects on the market; vertical agreements have to be analysed in their legal and economic context” (para. 7);


	• “[C]ompetition concerns can only arise if there is insufficient inter-brand competition. This will limit the scope of application of Article 81 to undertakings holding a certain degree of market power” (para. 6).




In retrospect, the 2000 Guidelines on Vertical Restraints constitute probably the clearest policy embodiment to date of the reception of the new neoclassical consensus in EU competition law enforcement, together with their companion Horizontal Cooperation Guidelines of January 2001.41 Indeed, the Horizontal Guidelines also presented market power as the starting point of an effects analysis of agreements between competitors with the view to assessing their ability to “affect negatively prices, output, innovation or the variety or quality of goods and services”.42 In turn, the Horizontal Guidelines addressed the object/effect dichotomy in relatively clear-cut terms:43 price fixing, output limiting or market sharing agreements are presumed to have negative market effects — they constitute therefore restrictions by object. However, the Guidelines emphasized, many horizontal agreements do not include object restrictions and must therefore be assessed on the basis of their effects or market impact. Generally, both the Vertical and Horizontal Guidelines marked a departure from the economic freedom approach that was still relied upon just a few years before. The 1993 Report on Competition Policy, for example, viewed “the exclusive nature of a contractual relationship between a producer and a distributor […] as restricting competition since it limits the parties’ freedom of action in the territory covered”.44 In contrast, one of the core features of the Guidelines was the recognition that “not every agreement which restricts the freedom of action of the participating undertakings, or one of them, necessarily falls within the prohibition of Article 101(1)”.45

The publication in April 2004 of the Article 81(3) Guidelines completed the substantive modernisation of Article 101 enforcement policy.46 They aimed to facilitate the self-assessment by businesses of the compliance of their contracts and other arrangements with then Article 81 EC under the new exception system. They were also to serve as guidance for national authorities and courts endowed from then on with the power to apply Article 81 EC in full. In effect, the Article 81(3) Guidelines make the synthesis mentioned before between, on the one hand, the transformation in the economic consensus and, on the other hand, 40 years of case-law by the EU courts.47 In essence, they embody a rebalancing of the competitive analysis between paragraphs (1) and (3) of Article 81 EC/101 TFEU: the stated objective is now to determine the “net effect” of agreements on the basis of a method using market power as a key benchmark and relying on the counterfactual method as the basic analytical framework.48 The Article 81(3) Guidelines also contain a rare clarification of a defining feature of EU competition law, namely the prevalence “ultimately” of the process of competition over potential efficiency gains.49 This is the essence of the fourth requirement of Article 101(3) TFEU: EU law does not trust monopolies to deliver efficiencies.

Eventually, the modernized version of Article 101 therefore displays “all the necessary elements of a rule of reason”, as one of the authors of the 81(3) Guidelines put it,50 “where the anticompetitive aspects of agreements are analysed under [paragraph](1) and the pro-competitive elements are analysed and balanced against the anti-competitive elements under [paragraph](3)”. It is a structured rule of reason allocating the burden of proof between the Commission and the defendant(s), but still a rule of reason with the consequence that certain considerations are relevant both to the assessment of the restrictive and of the pro-competitive aspects of agreements, whether they relate to market analysis or proportionality51. First, under paragraph 1, the Commission bears the burden of articulating a theory of harm in economic welfare terms, that is of likely impact on prices, output and innovation (and quality and choice, if they can form stand-alone grounds), and of supporting it by means of an in-depth market analysis (backed by empirical data) focused on the parties’ market power and therefore on the likelihood of the theory translating into actual effects. Second, under paragraph 3, the defendant bears the burden of substantiating the efficiency gains alleged to derive from the agreement, which means evidencing: (i) the nature of the claimed efficiencies and the extent to which they would benefit consumers; (ii) the link between the agreement and the efficiencies, which must be proportionate; (iii) the likelihood and magnitude of each claimed efficiency gain; and (iv) how and when each claimed efficiency gain would be achieved. Eventually, the likely anti-competitive effects of the provision are weighted against the potential efficiency gains, knowing that at the margin (i.e., in case of doubts) competition trumps efficiency. The threshold question under paragraph 1 is market power. The threshold question under paragraph 2 is proportionality. But on both side of the 101 equation, assumptions and deductions must be backed by market-specific “detailed, robust and compelling” data and facts.52 This is the effects-based approach applicable under Article 101 TFEU, though, paradoxically, as explained below, it may be only scarcely applied or even applicable.




C. The Ambition of the Effects-based Approach

As noted, the substantive modernization of Article 101 enforcement aims to promote empirical inquiries into the net welfare effects of agreements entered into by economic actors benefiting from a certain level of market power. It can be contrasted with a pre-modern formal approach based on the lenient justification of limitations put by an agreement on the freedom to trade of the relevant (third-) parties. From the mid-1990s, it became clear that the completion of the EU internal market combined with the opening-up and integration of markets on a global scale led to a series of transformations in business environments, including within the firm, and prompted companies to enter into complex collaborative arrangements whose outcome has become increasingly difficult to predict. In that context, the ex ante vetting of agreements by means of formal analyses based on a priori theories of harm appeared all the more inappropriate and prone to generate errors, of all types. Hence, the modernization of EU competition law was supposed to entail a qualitative leap forward and a greater sophistication of the competitive analysis of agreements, notably to limit Type I and Type II errors, i.e., false positive (excessive credulity) and false negative (excessive scepticism). Ten years later, one may wonder whether it did succeed in that ambition. Many cases decided since the early 2000s testify of a general rationalization of the competitive assessments and it appears, indeed, that concrete cases endeavoured to correct past errors.

The 2007 MasterCard decision, for example, which is probably the paradigmatic effects-based case to date53, clearly endeavoured to adjust the Commission’s previous approach toward Multilateral Interchange Fees (“MIF”) in the payment card sector, and can therefore be viewed as an attempt to redress a Type I error. While in its Visa II decision the Commission had stated that “an interchange fee agreement can in principle contribute to economic and technical progress within the meaning of Article [101](3) of Treaty”,54 it emphasized in MasterCard that there was “no presumption that MIF’s in general enhance the efficiency of card schemes as there is no presumption that they do not fulfil the conditions of Article 81(3) of the Treaty and are therefore illegal”.55 Rather it underlined that “[a] MIF may be used by banks to achieve efficiencies as well as to extract rents”, so that “the Commission’s conclusion on the efficiencies of a MIF will depend on the concrete [empirical] evidence brought forward by the parties” and, conversely, “cannot be determined in a general manner by economic theory alone”.56 Eventually, the Commission decided that the MasterCard MIF did not meet the conditions of paragraph 3 of Article 101 TFEU, whereas it had reached the opposite, positive, conclusion in Visa II57. The case against Visa was subsequently revisited and led to the adoption of a commitment decision in 2010.58

In turn, the correction of Type II errors is typically the province of the EU Courts, in the exercise of judicial review over Commission decisions. Even though the role of the EU Courts in the substantive modernisation process is rather paradoxal, as explained below, the 2006 judgment of the General Court in O2 could be construed as an attempt to address a Type II error, irrespective of the exemption granted initially to the roaming agreement between T-Mobile and O2, pursuant to Article 81(3) EC.59 Indeed, the applicant in that case argued that the roaming agreement examined by the Commission did not entail a restriction of competition in the first place and thus fell outside of the scope of Article 81(1) EC altogether. The General Court upheld the applicant’s plea for, in its view, the Commission decision “suffers from insufficient analysis, first, in that it contains no objective discussion of what the competition situation would have been in the absence of the agreement, which distorts the assessment of the actual and potential effects of the agreement on competition and, second, in that it does not demonstrate, in concrete terms, […] that the provisions of the agreement on roaming have restrictive effects on competition, but is confined, in this respect, to a petitio principii and to broad and general statements”.60 The sharp conclusion of the General Court was not appealed by the Commission, which might be viewed as an acknowledgment of the pre-modern character of its initial assessment.61 However, if the effects-based approach has tightened up the competitive assessment of agreements conducted under Article 101 TFEU, it is not immune of paradoxes. 






II. The paradoxes of the effects-based approach

The move toward an effects-based approach under Article 101 TFEU has been a long and necessary journey,62 but not one immune of paradoxes. These side-effects of the substantive modernization process need to be addressed in order to ensure the successful completion thereof and its sustainability over the longer term. The remainder of this contribution endeavours to discuss five apparent paradoxes, which are interrelated. The first one is a drop in enforcement activity, beyond cartels. The second one consists of the increase in enforcement costs, both for the Commission (decision costs) and defendants (compliance and justification costs). The third paradox lies in the fact that competitive assessments rely more than ever on general presumptions, categories and abstract guidance found in Block Exemption Regulations and Guidelines. The fourth one pertains to the position of the EU Court of Justice, which has turned from a progressive into a conservative actor in the realm of EU antitrust enforcement. The fifth paradox builds on all previous ones and begs the question: isn’t the substantive modernization of Article 101 TFEU fundamentally a process at war with itself?


A. Paradox #1: Drop in enforcement activity, beyond cartels

A review of all decisions adopted pursuant to Article 81 EC/101 TFEU between the first of January 2000 and the first of January 2011 reveals that, excluding hardcore cartels, the Commission has issued altogether 18 infringement decisions and 10 commitment decisions. This is in addition to 6 negative clearance decisions and 18 exemption decisions adopted under Regulation 17/62. Among the 28 infringement and commitment decisions, 14 related to vertical restraints and 14 to horizontal restraints. Among the 18 infringement decisions, 10 are posterior to the entry into force of Regulation 1/2003 but only 5 have been adopted over the past 5 years and all in relation to horizontal cases.63 What does it say about the implementation of the effects-based approach?

Clearly, a number of practices have virtually disappeared from the EU antitrust enforcement radar-screen over the past few years, chiefly vertical restraints. Interestingly, a recent study has found that, with the exception of resale price maintenance cases in France and Germany, vertical restraints are hardly prosecuted at national level either.64 That situation might seem consistent with the narrowing down of the scope of Article 101(1) TFEU and the rebalancing of paragraphs (1) and (3) thereof, thus a logical consequence of the substantive modernization process. After all, the Green Paper on Vertical Restraints expressly aimed to address the claim that “Article 85(1) has been applied too widely to vertical restraints without reference to their economic and market context”.65

However, it is also a fact that few horizontal cases have been dealt with in the proximate past. National cases should also be accounted for in this respect since a main objective of modernization was to enlist national competition authorities in the defense of competition. Yet the paucity of the decisional practice at EU level echoes a difficulty observed in the U.S. of articulating administrable rule of reason standards. In that regard, the absence so far of any formal decision embodying a finding of inapplicability of Article 101(1) or (3) TFEU, as provided for by Art. 10 of Regulation 1/2003, can be regretted.66 Moreover, it cannot be excluded that some of the reasons explaining the drop in enforcement are indeed paradoxical, notably the increase in enforcement costs, and that so are some of the consequences thereof. 




B. Paradox #2: The Increase in Enforcement and Justification Costs

Ex hypothesi, it cannot be excluded that the increase in enforcement costs resulting from the advent of the effects-based approach can have contributed to the drop in enforcement activity or at least to a diversion of resources within competition authorities.67 Moreover, the increase in enforcement costs has been matched by an increase in the justification costs for companies subject to antitrust scrutiny. The move to an effects-based approach entails indeed that parties subject to proceedings cannot limit themselves any more to articulate summarily the “benefits” arising from their agreement. For example, even though the cross supply arrangement at issue in the 1984 GM/Carlsberg case would probably not be treated as a restriction of competition nowadays, certainly loose justifications to the effect that it would ensure that “supplies of beers are more plentiful, fresher and also cheaper”, would be dismissed as unsupported.68 In contrast, in Mastercard, the defendant claimed that the Commission imposed an excessively high burden of proof by requiring the empirical demonstration of the efficiencies deriving from the MIF system and of the link between the MIF and the effects on the card payment system output. The Commission objected: “To the extent that objective efficiencies cannot be established empirically, they cannot be balanced with the restrictive effects”,69 and later concluded that MasterCard’s MIF system did not meet the first condition of Article 101(3) TFEU.

The increase in enforcement and justification costs may be viewed as an inevitable consequence of, if not a necessary requirement for, the tightening of the competitive analyses conducted pursuant to Article 101 TFEU. Yet it also raises, paradoxically, compliance costs for businesses, which may well find themselves unable to determine ex ante the actual net effects of important industrial projects with the possible consequence of deterring them from engaging in efficient strategies. Arguably, that deterrence factor might have been even greater in the past, when agreements fell almost automatically within the scope of Article 101(1) TFEU and uncertainty prevailed as to the proper consideration of justifications, even if backed by empirical data. The question still remains, though, as to the ability of competition authorities and businesses alike of determining the net effect of complex agreements and other collaborative arrangements, and of the resources necessary to that effect. Moreover, if the drop in enforcement activity has been caused, at least in part, by an increase in enforcement costs, then the latter also fuels compliance costs arising from the lack of useful precedents, which may affect over time the sustainability of the whole process. Eventually, an effectiveness paradox emerges. By promoting the increased sophistication of competition analyses in order to limit errors of either type, the effects-based approach aimed to increase the effectiveness of competition law enforcement and thus its predictability. However, that same sophistication tends to reduce the precedential value of decisions which, combined with the scarcity thereof and the parallel development of negotiated procedures, tends to reduce legal certainty and to compel business of relying increasingly on abstract categories and guidance, at least as a starting point. 




C. Paradox #3: The Reliance on Abstract Categories and Guidance

The loose interpretation of the scope of the paragraph 1 of Article 81 EC prior to modernization generated “extraordinary legal uncertainty about common contractual provisions that frequently raise little or no risk of anticompetitive effect in an economics sense”.70 That uncertainty was fuelled by the lack or delaying of decisions on notified agreements,71 combined with the sanction of nullity affecting provisions deemed anticompetitive. Hence, in order to manage enforceability risks, counsels were often constrained to rely on formalistic assumptions that altered the content of agreements, potentially resulting in suboptimal business outcomes. Interestingly, some also feared in the mid-1990s that “if the scope of Article 8[1](1) is reduced, this could paradoxically increase legal insecurity” because criteria such as market power and those governing the application of paragraph 3 of Article 81 EC/101 TFEU were considered difficult to assess ex ante.72 To mitigate that risk, “it might be necessary to produce a Communication/Guidelines or a Regulation giving negative clearance with market share thresholds”, it was then argued.73 Moreover, doing away with the notification requirement meant that businesses would loose the (little) comfort they might have derived therefrom. All in all, it was anticipated that “block exemptions, notices and guidelines will acquire an even more important place [under the modernized system] than they [did in the past]”.74

Indeed, while the effects-based approach is premised on the need to tailor the competitive analysis to the specifics of each market environment and to the actual position of the parties thereon, much of antitrust counselling is nowadays based on, or rather uses as a starting point, a variety of broad policy statements extracted from general guidance articulating presumptions based on categories of agreements, provisions or settings. This is not to say that guidelines are unhelpful or that there is less certainty today than there used to be. Still, it appears paradoxical to rely as much on abstract policy statements at a time where it is acknowledged that the competitive assessment of commercial practices depends primarily on market specific factors. In particular, even though general guidance can be useful as a starting point, especially when it encapsulates lessons from economic theory and empirical findings, it does not replace actual precedents as a source of legal certainty. As noted, there have been few cases decided to date under the modernized effects-based approach, whereas that approach also entails a greater individualization of enforcement with the effect of reducing the erga omnes value of precedents, i.e., their relevance beyond their own set of facts. Even more paradoxical is the fact that the modernization initiative was marketed on the premise that “Regulation No 17 ha[d] enabled the Commission to build up a coherent body of precedent cases”,75 while those cases embodied a different approach than the one advocated today. A tension has therefore surfaced between the body of old cases reflecting a “pre-modern” reasoning and the approach advocated by the Commission. That tension has then contributed to a growing perception that modernization enabled the Commission to secure increased discretion in enforcing competition rules, while also affecting the legitimacy of the substantive modernization process. Eventually, that tension is nowhere more visible today than in the case law of the EU Court of Justice.




D. Paradox #4: The EU Court of Justice Turns Conservative

As noted, the EU Court of Justice was once the main advocate of a more facts-/market-based enforcement of Article 101 TFEU. Today, though, it seems engulfed in and unable to depart from a decades’ old case-law that was valid at one point but appears anchored today in a “pre-modern” approach inconsistent with that endorsed by the Commission. The most disturbing phenomenon lies in the continuous references, cases after cases, to precedents, such as Consten/Grundig,76 which on substance are not good law anymore when assessed against the guidance developed by the Commission, e.g., in its Block Exemption and Guidelines on Vertical Restraints. To appreciate the extent of that paradox, it is worth reviewing briefly the main judgments rendered by the Court of Justice in recent years in the area of coordinated practices.

Both in GlaxoSmithKline and T-Mobile Netherlands, the Court of Justice dismissed attempts to give substance to the notion of object restriction by linking it with a direct effect on end-users prices and consumer welfare.77 Rather, it mechanically repeated its historical view to the effect that agreements which, “by their very nature” are “injurious to the proper functioning of normal competition”, including limitations on parallel trade, amount to object restrictions the effects of which do not need to be taken into account.78 In GlaxoSmithKline, it even expressly rebuked the General Court’s departure from the economic freedom paradigm and insisted that Article 101 aimed to protect “not only the interests of competitors or of consumers, but also the structure of the market and, in so doing, competition as such”.79 In the BIDS case, the Court of Justice also emphasized that the arrangements at issue would “change, appreciably, the structure of the market” and its analysis boiled down to an abstract restatement of the principle according to which “each economic operator must determine independently the policy which it intends to adopt on the common market”, whereas the facts lent themselves to a rule of reason approach.80 The Premier League judgment appears consistent with the Court of Justice’s historical aversion for absolute territorial protection conveyed by means of a fine distinction between the grant of a license and the conditions set for its exercise, which is reminiscent of Nungesser.81 Finally, in Pierre Fabre, aside from the openness toward the objective justification of object restrictions, the Court recycled precedents going back to Société Technique Minière, stuck to a bifurcated approach to Article 101 TFEU, dismissed (too) swiftly some of the justifications put forward by the defendant on the merits and offered a strict reading of possible exemption grounds as provided by the Block Exemption on Vertical Restraints.82

The disconnection between the substantive modernization driven by the Commission and the somewhat originalist positions taken by the Court of Justice in recent cases is a source of great legal uncertainty, which also affects the credibility of the Commission’s modernization initiative. It unfortunately blurs the contours of Article 101 TFEU at a time where the antitrust community was expecting some clarification, at last, as to what constitutes (or not) a restriction of competition whether by object or by effect. Of particular concern is the Court of Justice’s unwillingness to reassess the soundness of past precedents and to narrow down the notion of object restriction, like the US Supreme Court did in relation to per se violations. Indeed, it is striking that all judgments rendered in recent years were framed in “object” terms.83 In doing so, the Court echoed a tendency that is also observable at Commission’s level, which is not the least paradox of substantive modernization. 




E. Paradox #5: Effects-based Approach and Object Restrictions

The tendency of systematically treating cases as “object” restrictions is not the exclusive privilege of the Court of Justice, unfortunately. At Commission level, 17 out of the 18 infringement decisions issued since the first of January 2000 were framed in “object” terms, the only exception being the boycott of Morgan Stanley by Visa where the Commission did not expressly exclude the “object” characterisation but simply did not refer to it.84 All vertical cases decided over that period involved parallel trade or absolute territorial protection issues and were treated as object restrictions. So it was for 8 out of the 9 horizontal cases, even if the picture must be nuanced. Indeed, horizontal cases can be divided into three categories: (i) those where the Commission took a strict approach to the notion of object and did not really discuss it;85 (ii) those where the Commission carried out a contextual assessment and rebutted the defendants’ arguments before concluding to the existence of an object restriction;86 and (iii) those where it stated that the agreement/arrangements at hand qualified as an object restriction but then went on to assess their effects, sometimes in great details,87 which is not the least paradox of all.

The question then legitimately arises: what is the practical meaning of the turn toward an effects-based approach when all cases are treated as object restrictions?88 As noted, various practices have disappeared from the antitrust enforcement agenda as a result of the substantive modernization of Article 101 TFEU. Paradoxically, though, it seems difficult to articulate rule of reason standards that would give legal substance to “effect” restrictions for the fundamental legal questions of the day revolve around the meaning of the concept of “object”. If the qualification as “object” restriction embodies a presumption of anticompetitive effects, on which grounds can such presumption be established? Is there today a consensus to consider anything else than industry-wide price-fixing/market-sharing cartels (or their equivalent*) as entailing a strong presumption of negative welfare effects, like the Horizontal Cooperation Guidelines suggested back in 2001? What does it mean that the object qualification is based on the nature, aim and context of the relevant agreement or provision, and on the conduct and intent of the parties to it as suggested in Société Technique Minière and repeated in Pierre Fabre? Should not market power be also relevant in object analysis? And why does the Commission sometimes label an agreement as an object restriction when it is able to determine its effects? Those questions are currently the subject of intense doctrinal debates,89 which are likely to last for a while, and raise fundamentally the question of the place and role of the third paragraph of Article 101 TFEU in the current framework of analysis.

Indeed, one of the great puzzles of this “object paradox” consists in the uncertainty surrounding the appreciation of the possible pro-competitive effects associated with practices qualified as “object” restrictions, which is supposed to be fully part of the modern assessment of a restriction to competition under Article 101 TFEU90. The Article 81(3) Guidelines state in that respect that paragraph 3 applies indistinctively to agreements that restrict competition by object and by effect.91 However, the 2010 Vertical Guidelines take the view that “[w]here a hardcore restriction is included in an agreement, […] it is presumed that the agreement is unlikely to fulfil the conditions of Article 101(3)”.92 In recent cases, such as Glaxo, E.ON/GdF and ONP, the Commission expressly held that object restriction were “in principle” not eligible for exemption under 101(3) TFEU.93 In contrast, the EU Courts, including the Court of Justice, tend to consider that object restrictions are in theory open to justification94, but have never in recent memory overturned a finding that they were not. Hence, what is the scope for efficiency considerations in “object” cases? Is there any? Are those cases “per se” illegal? But then again, what are those cases?

*

The substantive modernisation of Article 101 has brought many benefits, not the least that of reducing the antitrust exposure of a myriad of common arrangements that are part of the conduct of many businesses. Yet, it is not immune of paradoxes, the greatest being a tendency, conscious or not, to stretch its rationality or even escape its discipline by having recourse to an ill-defined “object category”, which emerges in plain sight as the great remaining loophole in the enforcement of Article 101 TFEU and questions the scope left to efficiency considerations under paragraph (3) thereof.
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Part Two

The effects-based
 approach under
 Article 102 TFEU: history
 and state of play

William ALLAN1


Introduction

Of all the comments that I have heard about legal systems, the one that sticks most firmly in my mind came in a university lecture by C.J. Hampson, one time Professor of Comparative Law at Cambridge, who said that: “The law is the result of the next decided case”. This reminds us that any statement as to the current state of the law is a predictive statement as to the determination of a future case. It follows that ascertainment of the applicable legal standards is not simply an exercise in reading a static body of treaties, regulations and decided cases. Rather, it is an exercise in understanding those texts in light of (i) the context in which they were created (including, critically, the facts upon which decisions and judgments were made) and (ii) the dynamic processes to which they are subject in order to determine how they will be interpreted and applied when the next case comes to court. Consequently, if we aspire to achieve legal certainty, we aim to achieve the highest degree of predictability about the future application of legal standards to any given set of facts. All this applies to the subject of this paper and, measured against those standards, it is hard to avoid the conclusion that we have quite some way to go.

This paper is organised in the following way. I start, in Section A, with a discussion of the elements of an effects-based approach. Section B follows with a consideration of the institutional and policy obstacles to the development of such an approach in the context of Article 102 TFEU. Section C explores the development of EU law prior to and including the Commission’s review. Sections D and E consider the significance of the Guidance on its Enforcement Priorities2 that the Commission published at the end of its review, both in its own terms and with reference to the Court’s recent case law. Section F contains a brief discussion of effects-based assessment in the context of exploitative abuses. The final Section concludes.


A. The elements of an effects-based approach

The report published in July 2005 by the Commission’s Economists Advisory Group on Competition Policy (“EAGCP”) provides a useful template for the principal features of an effects-based approach.3 Famously, or perhaps notoriously, the Group recommended that, under an economic approach, there was no need for a preliminary and separate assessment of dominance: “[r]ather, the emphasis is on the establishment of a verifiable and consistent account of significant competitive harm, since such an anti-competitive effect is what really matters and is already proof of dominance”.4 Whatever the merits of that approach, there has been no move to take it up.5 For present purposes, I focus on the other aspects of the Group’s report, which highlighted five features of an effects-based approach.

	i. The central requirement is that the authority (or private claimant) should establish a well-reasoned and evidence-based theory of competitive harm.



“In the first place, in deciding to bring a case, the competition authority should therefore focus on identifying the competitive harm of concern. To do so, the authority must analyse the practice in question to see whether there is a consistent and verifiable economic account of significant competitive harm. The account should be both based on sound economic analysis and grounded on facts. In particular, since many practices can have pro- as well as anticompetitive effects, merely alluding to the possibility of a story is not sufficient. The required ingredients of the story must therefore be properly spelled out and shown to be present. At the same time, the authority must check to see whether the practice in question cannot also be justified as a legitimate mode of competitive behaviour. If several interpretations are possible, the authority must investigate whether the data permit a distinction as to which of the different interpretations apply.”6



	ii. Assessment should address outcomes rather than practices, to avoid unduly privileging or penalising one practice relative to another that has a comparable effect.


	iii. Competitive legitimacy should be determined by reference to the effect that the impugned conduct has on consumers.


	iv. A “rule of reason” model of assessment is preferable to a “per se” model, in view of the ambivalent welfare consequences that any given conduct may have and the consequent need to consider the specific circumstances of the case at hand.


	v. Intervention by competition authorities should be limited and directed in most cases to the barriers to entry created by exclusionary conduct.




I suggest that these principles are relatively uncontroversial once one accepts the premise that an effects-based approach is the correct model to adopt. The aspect that requires the greatest elaboration, in my view, is point IV. A completely open-textured “rule of reason” model fails to provide the decision-making structure that authorities, courts and firms require in the context of a legal prohibition that exposes firms to substantial financial, commercial and reputational penalties. The design of such a structure, without losing the central goal of a case-specific effects-based assessment, provides a — perhaps the — central challenge in the adaptation of that approach to case determination. 




B. The challenges to adoption of an effects-based approach

The closest that we have come in Europe to a practical implementation of the effects-based model is in merger control whilst the control of single firm behaviour has the furthest to go. That state of affairs reflects a well-known combination of institutional challenges and underlying policy questions: whilst the latter are by no means unique to Europe, as the response of the majority FTC Commissioners to the DOJ’s Section 2 report illustrates,7 they are probably to be found most acutely here.


1. Institutional issues

Amongst the institutional challenges, the first concerns the terms of the prohibition. By contrast with Article 101 TFEU and the Merger Regulation, the text of Article 102 TFEU is silent as to the competitive effect of the impugned conduct. Moreover, possibly reflecting the original rationale for Article 102 TFEU,8 the identified abuses appear to be directed at exploitative abuses rather than the exclusionary abuses that, as the EAGCP recommended, should be the focus of enforcement action.

The object/effect dichotomy in Article 101 TFEU means that the most serious infringements, including those likely to be visited with substantial fines, are assessed under the object standard. The agreements assessed under an effects standard fit naturally into a “rule of reason” model. By contrast, the unitary concept of abuse allows for no such ready distinction, though the paper by Meij and Baumé considers whether it would be possible and desirable to develop the concept in that direction.9 For now, it is sufficient to say that the language of the Court has been somewhat delphic. The conflation of object and effect in Michelin II is well-known:

“… [F]or the purposes of applying Article [102 TFEU], establishing the anti-competitive object and the anti-competitive effect are one and the same thing…. If it is shown that the object pursued by the conduct of an undertaking in a dominant position is to limit competition, that conduct will also be liable to have such an effect.”10


The same notion was repeated in France Télécom though in more nuanced terms.

“As regards the conditions for the application of Article [102 TFEU] and the distinction between the object and effect of the abuse, it should be pointed out that, for the purposes of applying that article, showing an anti-competitive object and an anti-competitive effect may, in some cases, be one and the same thing. If it is shown that the object pursued by the conduct of an undertaking in a dominant position is to restrict competition, that conduct will also be liable to have such an effect.”11


The unitary concept of abuse also has the consequence that Article 102 TFEU lacks the explicit mechanism to deal with efficiency and other justifications that is built into Article 101(3) TFEU. Whilst the possibility of objective justification has been recognised in the Court’s jurisprudence,12 its application at least at EU level remains rare and obscure.

It should not be assumed from this discussion that the unitary concept of abuse is necessarily undesirable. On the contrary, a central theme of this paper is that the various elements of the assessment (pro- and anti-competitive effects and other justifications) should be integrated into a single coherent framework. Rather, it is that the unitary standard as it has been operated to date (with a de facto bifurcation between anti-competitive effects and countervailing justifications) has created a tendency to tilt the balance in favour of a finding of abuse — and so increased the risk of false positives.13

Third, and in practice perhaps most important, is the relative dearth of legislative and decisional guidance. There is no basis for legislative exemption. The guidance, whilst valuable, is limited in its own terms to prioritisation and, as Table 1 and the following summary indicate, the case law is limited in volume and scope: a more detailed tabulation of the cases is to be found in the Annex.
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Including the pending Thomson Reuters decision14:


	• There have been 19 decisions since 2005, of which 15 are Article 9 commitment decisions. Whilst useful for both parties, the value of commitment decisions as a source of legal guidance is ambiguous. On the negative side, the preliminary nature of the assessment substantially reduces their precedential value. On the positive side, the terms and scope of the commitments can, as exemplified by Coca Cola15 and Microsoft IE16 (both of which are discussed later), give some guidance as to permissible conduct but past history, especially with case closures, indicates that caution may be required.17


	• 10 decisions concern utility sectors and have been directed to removing obstacles to market opening. Whilst of great significance to those industries, the guidance that they offer in a broader context is debatable.


	• Three of the nine non-utility cases concern single branding.


	• As significant is the lack of detail about those cases, such as Qualcomm18 and the tying portion of IBM,19 in which the Commission decides not to pursue enforcement proceedings. In this respect, the announcement that the Commission intends to publish decisions rejecting complaints (or at least a summary of the decisions) is to be welcomed:20 I hope that the Commission will err on the side of inclusiveness in those documents and will take the opportunity to explain why such cases fall outside Article 102 TFEU.




Following modernisation, the national authorities and courts have become increasingly important centres for the enforcement and application of EU competition law. It is hard to obtain comprehensive information about their activities, especially those of the national courts. It appears, however, that the national authorities account for over 90% of enforcement decisions based on Article 102 TFEU (and, of course, a higher percentage of total decisions based on EU and equivalent national laws). It also appears that their activities show the same concentration upon utility sectors (though with a somewhat different mix) as the Commission does, coupled with significant attention devoted to liberalising markets (especially in Central and East European authorities). Further details are provided in the Annex.




2. Policy issues

The significance of the institutional issues has been magnified by the continuing debate as to the proper scope of Article 102 TFEU. In particular, the paucity of decisions (especially decisions with fully reasoned substantive conclusions) and the limited range of conduct that they cover delays the process of clarification and development of the law.

First, there is a continuing difference of emphasis as to the fundamental objective of controlling single firm behaviour. Is it specifically the promotion of consumer welfare, as stated in the Enforcement Priorities (“In applying Article [102 TFEU] to exclusionary conduct by dominant undertakings, the Commission will focus on those types of conduct that are most harmful to consumers”21)? Or, is it “to protect the structure of the market and thus competition as such (as an institution)” from which “consumers are also indirectly protected”?22 Or, indeed, should it simply be the promotion of efficiency? We know that the latter possibility commands little support amongst European institutions but opinion continues to be divided between the first and second candidates.

The responses of participating States to the ICN review of unilateral conduct law objectives in 2007 reflect the same difference in emphasis.23 Whilst all EU respondents24 said that “ensuring an effective competitive process” was an objective, there was a broad division between those who saw it as an end in itself25 and those who saw it as a means to an end.26 Interestingly, whilst France emphasised that it had “several objectives” and that it “not only… aim[ed] to protect the competitive process”, Germany and the Czech Republic emphasised that that constituted the fundamental or primary objective, to which all other objectives were subordinated.27 The Bundeskartellamt has emphasised that point in its own policy statement:

“The control of abusive practices under competition law serves to protect competition and not primarily the consumer. The Bundeskartellamt’s task in this is first and foremost to take action against infringements of competition in order to maintain competitive structures in the long term. This is ultimately for the benefit of all market players, including private end consumers, allowing them to best manage their economic resources.”28


The ICN survey explored the broader set of objectives to which Member States subscribed.29 Table 2 shows that there was a broad measure of agreement as to most items — with two notable exceptions.
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Whilst opinion coalesced quite strongly for or against most objectives, it is evident, as Table 3 indicates, that there was significant division and diversity in relation to the objectives to maximise efficiency and to ensure economic freedom. The largest group comprised states for which maintenance of an effective competitive structure in order to promote consumer welfare represented the single objective of unilateral conduct laws. The five states that endorsed economic freedom as an objective (with or without endorsing efficiency) principally comprised those for which the maintenance of an effective competitive structure was an end in itself.30
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The differences amongst the European jurisdictions reflect well-known underlying philosophical differences and, specifically, the extent to which the teachings of the Ordo-Liberal school continue to influence the development and application of competition policy.31

Given the underlying diversity of objectives, it is not surprising that the language and application of Article 102 TFEU itself reveals a diversity of legislative goals. Classically, commentaries on Article 102 TFEU distinguish between exclusionary and exploitative abuses. The debate about an effects-based analysis has focused on the treatment of exclusionary abuses and it has been noted that the application of that analysis to exploitative conduct remains the central unresolved conundrum.32 There is, moreover, a significant link between the treatment of exploitative abuses and the underlying objectives discussed above: the greater the weight given to notions of economic freedom and fairness, the greater the commitment to enforcement of exploitative abuses.33 It is also important to note the role of the single market objective and, even if it is not articulated as a distinct objective, the importance of the regulatory interface in liberalising markets: the importance of that interface is underscored by the emphasis placed on utility sectors and liberalising markets observed in the enforcement activities of both the EU and national authorities.

Finally, these differences reflect a divergence in views as to the risks and benefits of enforcement action, which manifests itself in matters such as the discussion of error costs and the chilling effect of enforcement action. There is a striking contrast amongst the ICN responses, with the EU, UK and Ireland emphasising the importance of an effects analysis to avoid over-deterrence whilst Germany said that enforcement may be compromised if actual effects must be proved, observing that limited resources, factual complexity and a high threshold of proof create a risk of under-deterrence.34 Those considerations are strongly influenced by underlying disagreements as to the economic analysis of the conduct in question.

We should not simply see this as a matter of prior beliefs. Market and institutional differences are important. Margaret Bloom, for example, has noted that the differences in market circumstances may justify a slightly more interventionist approach in Europe.35 Bill Kovacic has said that, if the US had an EU-style enforcement environment where the focus is on administrative action, it may be that its substantive standards would be closer to those of the EU.36

These differences come together in the critical challenge that faces any system — the design of a set of administrable and justiciable rules and procedures. As the following section discusses, the solution adopted in Europe has been based upon a general precautionary principle applied through a set of conduct-specific operational tests. The essential objective of the Enforcement Priorities, discussed in Section IV, is to move the content and application of these standards in a direction that is more consonant with an effects-based assessment.









OEBPS/images/tab48.jpg
Table 1 — Analysis of enforcement activity under Article 102 TFEU

by the Commission (2005 to date)

Sector Type of decision
Type of conduct TOTAL
Energy | Telco IT Other Prohibition | Commitment

Single branding 1 2 3 2 1
Tying 1 1 1
Refusal to supply 6 1 1 1# 9 1 8
Margin squeeze 1 1 1
Long term supply 2 2 2
Excessive pricing 14 1 2 2
Supply between competitors 1 1 1
TOTAL 8 2 4 5 19 4 15

* Pending Thomson Reuters decision i Coupled with patent ambush
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Table 2 — Summary of responses to ICN survey of unilateral conduct

law objectives (2007)
Responses
Objective Member State .
No (/33) EU s Member State negative
positive
Ensurlng an effective 2 J Al —
competitive process
Promoting consumer welfare 30 v/ All except... Czech Republic
P Bulgaria, Czech Rep, Ireland,
Maximising efficiency 20 v Hun a’r UK Y Italy, Latvia, Netherlands,
gany, Romania, Slovak Rep, Sweden
" Hungary, Ireland, Latvia,
Ensuring economic freedom 13 X Bulgaria, Czech Rep, 3 | Netherlands, Romania, Slovak
France, Germany, Italy
Rep, Sweden, UK

Ensuring a level playing field
for SMEs 7 X | Germany All others
Promc.mng IRl EsSiand 6 X Bulgaria and Germany | All others
equality
Promoting consumer choice 5 X Ireland and Latvia All others
Achieving market integration 4 o None All other
Faulltat? pr|V§t|S§t|on and 5 X None Al
market liberalisation
Promote competitiveness in B X Norie Al

international markets

30

In the cases of France, Germany and Italy, this reflected binding constitutional norms.
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Table 3 — Member States’ attitudes to efficiency and economic freedom objectives

Endorse both

Endorse economic

Endorse efficiency but

Endorse neither
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