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Introduction


Globalisation of liner containerised shipping, integration of logistics activities and, more broadly, the concentration of this industry have led to a reversal of the balance of power between shipping companies and port undertakings. The European Commission, which has just renewed the consortia exemption regulation,1 is applying the rules of European competition law to this sector of activity with a certain benevolence for global maritime alliances. Some specialists are concerned about this.2 In her thesis on the legal regime of port operations,3 Mrs Anne-Cécile Naudin devotes important developments to competition law. However, such attention to this subject is quite rare,4 as few academics,5 and in particular lawyers are interested in the regulation of relations between the players in maritime transport and port companies or authorities in the major seaports. However, this place where the marine and terrestrial worlds must meet is a crucial subject for the development of the economic activity of a State, particularly in an economy that is globalised in its supplies and logistics chains. In Law Schools, two specialities dealing respectively with the sea and ports dominate, although very different in their sources and their sensitivity to International Law. Firstly, Maritime Law is concerned with the activity at sea and uses legal techniques specific to this essentially international universe. Secondly, Administrative Law applies in the port area the rules resulting from the notion of public service on the one hand and public domain on the other, at least in Civil Law countries. Both the inheritors of a prestigious history, these legal traditions are more than just intermingled and only occasionally, in ports, in the geographical space where their own objects meet. Moreover, Maritimists and Administrativists share a difficult and sometimes conflicting relationship with the rules of competition law and the freedoms attached to the completion of the European Single Market. It is true that European Law, “an independant source of law, could not, because of its special and original nature, be overriden by domestic legal provisions, however framed [...]”,6 has come to disrupt the organisation of these two sets of rules. Implemented from a teleological point of view, binding on the courts of the Member States of the European Union, this law has progressed without regard to national legal traditions that follow a different logic than an essentially liberal one. However, the activity of maritime transport has always been characterised by the collaboration of shipping companies,7 the sharing of maritime risks and transport costs, exchanges of information between competing companies and even practices going as far as the joint fixing of tariffs. The port world is characterised by the scarcity and limitation of available space, the existence of private or public companies in a position of strength or even monopoly, and of an administration combining regalian missions and economic activities, granting authorisations that constitute potential infringements of European economic freedoms, or aid that may favour a particular economic player.

Due to the dominant academic traditions, the study of the interaction of maritime and port actors under the prism of European competition law does not fit easily into the classical frameworks. The interest of competition law specialists in the field of maritime or port law is more likely to come from practitioners, in most cases foreigners.8 There is no doubt that maritime matters, even more than the port context with their specificities, create at first sight an obstacle to the development of research based on the concepts specific to European competition law. However, starting from these categories to study this specific field of activity is the challenge of this study.

The starting point was a chance meeting, during a dispute between a stevedoring company wishing to extend its activities to a port on the one hand and the Port Authority and competing private companies already established in that port on the other hand. A lawyer specialising in maritime law was wondering whether it was possible to use a competition law argument. Again, the question was raised as a last resort, as confrontation with a Port Authority was only envisaged in the absence of a solution available through negotiation. At that time, no port undertaking had been convicted of anti-competitive practices in France. Bringing the case to court was therefore envisaged only with caution. Would it not be in appropriate to take this opportunity to draw attention to a sector characterised by cartel practices in different ports, at the risk of jeopardising the balance of power? As for taking legal action against a port authority, a fortiori by invoking European law, caution, common sense and business experience strongly encouraged abstention.

This possible dispute also raised fearsome questions of competence: where to bring the dispute which was aimed at anti-competitive practices emanating from private stakeholders and a State Port Authority? Ultimately, this case was to give rise to the first decision of the Competition Council in which the applicability of competition rules was recognised, not only to port undertakings, but also to a Port Authority, when the latter carries out economic activities that are detachable from the exercise of public authority.9 Above all, its preparation was an opportunity to initiate a more general reflection on the applicability of European competition law to ports and port undertakings, with a view to a first publication on the subject.10

Ports, port authorities and port undertakings are therefore an initial subject of study, with a view to delimiting their possible submission to the competition rules of the European Treaty, a subject which has aroused the interest of some academics.11 The question of the application of competition rules to the maritime transport sector then arises,12 with an identical question, albeit posed in a different economic and legal context: to what extent are international maritime transport activities subject to regulation by competition law? In both sectors, regulation by competition law has been deferred for a long time. It was therefore only gradually, first through case law and, later, through the adoption of regulations at European level, that the rules commonly applied elsewhere were imposed on those involved in transport and seaports. It is therefore impossible to take an exact measure of the transformations currently taking place in these two sectors, without recalling the history of a common reluctance to competition law.

The study of the application of the competition rules to these economic sectors then calls for a separate examination of the particular configurations in which they apply. In maritime transport, the originality comes from a combination, in several cases, of the application of exemption regulations for horizontal agreements between maritime carriers and the recognition of collective dominant positions.

In the seaport sector, the issue of the relevant market and access to essential facilities has often been at the centre of discussions. The manager of a port or a port terminal has been sanctioned on various occasions, for abuse of a dominant position on the market for the provision of such port equipment or services. On multiple occasions, however, the specific nature of the organisation of port services has raised the question of missions of general economic interest, which may temper the full application of the competition rules, or even missions of general (non-economic) interest which exclude it altogether. The basic question has been that of access to ports, to port equipment, often owned at the time by the authority or the port manager, to the port services market sometimes entrusted to a monopoly player. It is therefore a balance of power that is at issue in these cases, pitting a market entrant against the authority or manager of a port. And at the time, the player in a position of strength was the Port Authority, the manager of the port or terminals concerned, which are often the same entity or belong to the same group. This Authority, or this manager, are also subject to the interest of competition law via the regulations applicable to State aid and on this second front, delicate questions of delimitation also arise. Do investments in seaports constitute decisions in the general interest that are beyond the control of the European Commission? To what extent, however, is the public financing of port equipment likely to favour a particular undertaking within the port or, beyond that, to affect inter-port competition? On these issues, the Commission’s views have evolved significantly, in a context marked by the diversity of the organisation of European public and private ports, but within a growing worldwide domination of the land port model, with the owner port leaving the ownership and management of equipment to private companies. However, if the dominant model of port management has changed, it is for a different reason.

The major phenomenon over the period studied was the globalisation of maritime transport made necessary by the opening up of economies and trade, particularly between Asia and the rest of the world. Shipping companies have become more concentrated, whether by means of renewed contractual agreements extended to the required dimension, to ensure a worldwide service, or by means of mergers and acquisitions of competitors. This transformation, which has continued over twenty years, draws attention to the horizontal and vertical issues involved in these mergers. Now, competition authorities have on the whole followed or even encouraged this phenomenon, which is seen as inevitable and efficient. However, global alliances of maritime carriers have now reached a magnitude that may herald the limits of a cycle. Alongside this intense concentration at sea, there has been, and will continue to be, a parallel trend towards the takeover of port terminals, with the disengagement of States and the growing need to finance ever-larger and more efficient port facilities. With the shift of economic centres towards Asia, the Asian ports and the Asian port services companies have conquered a pole position on the map of the large port centres. The time has come for integrated logistics services, involving reliable port terminals, the control of which is becoming a priority. While large port handling groups have taken a definite share in this development, shipping companies have also acquired control of port terminals as part of an integration of activities upstream or downstream of their core business. Owing to this redistribution of roles, the “State Owned Enterprises”, namely the Chinese State-owned enterprises, are playing an increasing role, in such a way that the priority subjects of regulation have shifted. The risks of abusive dominance by the European port authorities or port managers, insufficiently open to companies other than those from their place of origin, has been replaced by the fear of the abuse of power of a world class maritime and port capitalism on the European and American port markets, and by the companies that carry out their activities there. Added to this are fears about the sovereignty of over-indebted European States, which are tempted to finance themselves through Chinese State-owned enterprises eager to take control of European ports as part of the New Silk Road project.

The traditional tools of competition law, in particular the prohibition of cartels and Merger control, are therefore intended to apply, more than in the past, to the impact of globalisation on the vertical relationship between transport and sea ports, which is characterised by increasing integration. However, competition law rules do not apply homogeneously in the different jurisdictions covered by global alliances. This disparity is particularly problematic in an industry that is increasingly globalised and equipped with technologies that allow extensive information exchange. These rules were designed as regulatory instruments for an open economy, in which trade is supposed to find an optimal balance. Moreover, echoing on the dominant economic theories, the instruments of competition law have been placed at the service of the quest for economic efficiency. Consequently, they merely allow for marginal consideration of industrial, strategic or sovereignty imperatives. The correction of the imbalances generated by the encounter between economies whose underlying models also diverge strongly, is a matter for other instruments, in particular the control of foreign direct investment. The recent tightening or adoption of regulations in this field therefore deserves attention in the future, especially with regard to the control of investments in port terminals.

The balance of power in transport and seaports is a strategic issue that the regulators, not only the Member States but also the European Commission and the NCAs, will be keen to address in the years to come. A rebalancing between regulation by competition law and control of foreign direct investment is underway, revealing trade tensions and wider issues of sovereignty, of which seaports are an emblematic case in point.
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CHAPTER 1

Transport and seaports: a long resistance to regulation by competition law


To provide a relevant perspective, it is necessary to first discuss developments in the liner containerised shipping sector. For the transformations observed in this field, together with their consequences on the balance of power between maritime players and port managers, have dictated the change in the stakes in sea ports in recent years, and not the other way round.


1.

From the exception to the imperfect alignment of maritime transport

The maritime transport sector has long been sheltered from competition rules, both in the United States and in Europe. Then, when the rules of European competition law were applied, it was subject to an exceptional regime through its derogations from the rules usually applied elsewhere: the liner conference regime. More recently, all maritime transport has been subject to the common rules, although not completely, even in the EU.


1.1.

 INCOMPATIBILITY OF LINER CONFERENCES WITH COMPETITION LAW


Since the adoption of the first antitrust laws, the relationship between maritime transport and competition law has been difficult. The age of the regime of co-ownership of ships1 and the age of loading policies highlight the need to concentrate the resources of several companies in order to carry out the activity of maritime transport.2 The conditions for a strong tension with competition law were therefore met from the outset, since competition law basically requires companies to act autonomously on the market.3 The United States and Europe have had to face up to a clash, particularly with regard to liner conferences, an emblematic phenomenon in this industry, which have crystallised the antagonism of two fundamentally incompatible approaches.

Mr Delebecque noted that “like all groupings, shipping companies are faced with the requirements of competition law which in the EU are real, even if they are not as strong as in the United States”.4 The term confrontation is not too strong. As for the expression “competition law requirements”, it corresponds to the regulatory ambition of this law, where the maritime world, by means of contracts, favours the adaptation, of resources to the needs of the maritime adventure. On this subject, Mr Bonassies5 stressed that the application of competition rules, i.e. the prohibition of cartels laid down in the Sherman Act of 1890, would have led purely and simply to the illegality of shipping conferences in the United States. If this had not been the case, it was simply because the de facto usefulness of the conferences was such that it would have been inconceivable to prohibit them. These typical anti-competitive agreements therefore constituted a remarkable exception to the general prohibition of cartels.

The first US regulation of shipping conferences, the Shipping Act,6 passed by the US Congress in 1916, required conferences to be notified to the Federal Maritime Commission (FMC). Subsequently, liner conferences have been closely regulated by US antitrust law.7 The amendment of the Shipping Act in 19848 only apparently lightened the regulatory burden: the Act provides for permanent monitoring, so that the US authority can request, at any time, the amendment of existing agreements, in accordance with a procedure comparable to the merger control procedure in force in the United States.9 Later, the Ocean Shipping Regulatory Act10 imposed the possibility of individual and confidential negotiation of contracts and prohibits any reprisals against the parties who would have recourse to them.11

In fact, in the United States, negotiated individual chartering contracts have been superimposed on the tariff agreements adopted by the members of the same maritime conference. Consequently, although the latter have not been formally repealed in the United States, the main anti-competitive object which characterised them, namely the joint fixing of a tariff, has been largely removed by OSRA.

While following the general logic of requiring individual negotiations between autonomous companies, the law recently promulgated by the President of the United States takes into account the effects of the globalisation of the maritime industry on American ports: it therefore aims primarily to strengthen the protection of American port companies providing services to members of global shipping alliances, by prohibiting any collective bargaining of the latter with port service providers.12

On the European side, the antagonism was no less acute, despite appearances to the contrary at the time. However, referring to the history of competition law in the transport sector, Mr N. Petit rightly pointed out that the existence of a European transport policy did not mean that there would have been a temperament in this area comparable to that imposed by Article 42 of the TFEU, in the agricultural sector.13 On the contrary, the ECJ ruled in the Nouvelles Frontières case that “the competition rules of the Treaty […] apply to the transport sector independently of the establishment of a common policy in this sector.”14

Nevertheless, it was only gradually that European competition rules were applied to the maritime transport sector. Indeed, Regulation No 141/6215 initially suspended the application of General Regulation No 17/6216 to the transport sector. In the absence of specific texts, the Commission was prevented from acting in the maritime transport sector. In particular, there was no obligation to notify agreements between maritime carriers.17 It was only with the adoption of Regulation No 1419/200618 that all maritime transport services were finally governed by Regulation 1/200319 on 18 October 2006. In the meantime, almost during fifty years, numerous decisions had been adopted by the Commission and the ECJ in the maritime transport sector, in application of the rules contained in the Treaty. However, as soon as European Regulation No 4056/86 was adopted, liner conferences were exempted from the application of the current Article 101.1 TFEU. But this accommodation, which in reality is more apparent than effective,20 has not withstood the test of time and even less so the growing imperium of competition law.




1.2.

 EUROPEAN REGIME OF EXCEPTION TO THE PROGRESSIVE APPLICATION OF COMPETITION RULES TO MARITIME TRANSPORT


After the adoption of a first Regulation at European level, indirectly affecting the maritime transport sector,21 the decisive step was the adoption of a series of texts in 1986,22 including Council Regulation No 4056/86 of 22 December 1986, laying down detailed rules for the application of Articles 85 and 86 of the Treaty to maritime transport to or from a port of the European Union.23 However, this Regulation applied only to transport services other than tramp services: the Union’s competition rules therefore applied from that time onwards only to scheduled freight transport services and to scheduled passenger ferry services.24

Regulation No 4056/86 contained a set of procedural rules for the application of the competition rules to the maritime transport sector and substantive rules. Among these, the most extraordinary was the block exemption for liner conferences which allowed them, under certain conditions, to fix prices and jointly adjust their transport capacities. These were two particularly noteworthy exceptions to the EU rules, in phase with the exceptional treatment of liner conferences noted above in relation to US antitrust. Furthermore, Regulation No 4056/86 excluded from the scope of Article 81(1)25 of the Treaty purely technical agreements between players in maritime transport.

Maritime cargo was therefore an exception, even beyond containerised maritime transport on line. Indeed, cabotage and international tramp services were again excluded from the scope of the new general regulation for the application of competition rules.26 Thus, the entire maritime transport sector was, to varying degrees, generally exempted from the application of the European competition rules throughout this period.

Regulation (EC) No 1419/2006, adopted by the Council on 25 September 2006, brought this set of derogations to an end by providing for the repeal of Article 32 of Regulation No 1/2003 and the complete repeal of Regulation No 4056/86. However, a transitional period of two years was decided, so that the effective repeal did not enter into force until 18 October 2008.27

In order to facilitate the transition to the application of the provisions of Regulation No 1/2003, the European Commission published Guidelines on the application of the competition rules of the Treaty to the maritime sector, on 26 September 2008. These guidelines were adopted for a period of five years. They were neither amended nor renewed when they expired and currently retain only practical value for maritime carriers, who, like all economic operators in all sectors of activity, are now required to self-assess their agreements and market practices.

It was therefore only on 18 October 2008, fifty years after the adoption of the Treaty of Rome, that the changeover to the general application of the competition rules of the European Treaty took place. The competition rules now apply to all maritime transport activities: on-line containerised transport, tramp services, cabotage, passenger ferry transport, etc. However, on-line containerised transport is subject to a special exemption regime, that of consortia,28 which is examined below.

For the rest, the rules laid down in General Regulation No 1/2003 and Commission Regulation No 773/2004,29 supplemented by the Commission Guidelines on Horizontal Agreements30 and the Guidelines on Vertical Agreements, now fully apply to the sector.31

However, since liner conferences are tolerated in other jurisdictions and since shipping companies may become part of them as a result of the globalisation of their activities, a certain reservation should be maintained as to the effectiveness of the prohibitions contained in these texts of European origin.32






2.

Ports and port activities under European competition law


The application of competition law rules to seaport managers and companies operating in seaports has not been more evident. But there are different reasons for the resistance. The existence of different port models in the Member States, the exercise by port authorities of prerogatives linked to their mission of general interest, as well as the resistance of port industry trade unions to the liberal model conveyed by European competition law are the main causes. They first prevented the adoption of common rules by the Council and the Parliament of the EU and then led to the late adoption of a minima regulation. In the meantime, the Commission and the ECJ have had the opportunity to delimit the scope of application of the Treaty competition rules in various cases involving European ports.


2.1.

 DIFFICULTIES AND LIMITS OF THE EUROPEAN LEGISLATIVE APPROACH


Today, the management of seaports is largely aligned with a model formalised by the World Bank under the name of “port-owner”. In this framework, the Port Authority retains control of the land but contracts with companies to grant them the right to occupy its domain. These companies invest in port terminals for a long period of time, corresponding to the depreciation period of the equipment they build there.

Due to a lack of sufficient budgetary resources, in a context of globalisation of maritime transport requiring considerable investment, European States are withdrawing from port management. This is a recent phenomenon and comes after a long phase of regulating access to port infrastructures and markets for port services, during which the States were the main players as well as the regulators.

Initially, in France, as in southern European countries, the model was that of the service port, in which the port authority (state, municipal or other public entity) owned the works and equipment and carried out the port service operations itself, according to a public port service model. In a second model – the “tool port” – the Authority, while retaining ownership of the works and equipment, was able to entrust their use to third parties.

As the contract has replaced the unilateral imposition of rules on maritime and port actors, competition law has progressively imposed itself as a means of regulating port activities.

In recent years, gigantic port hubs have emerged on this model, particularly in Asia, so that 90% of the world’s 100 largest container ports are organised in this way.

The liberalisation of seaports and port services and their subjection to competition law is, however, one of the most controversial issues in the European Union. After the European Commission published a Green Paper on ports and maritime infrastructure in 1997,33 the Lisbon European Council in March 2001 decided to liberalise all transport sectors.

With this in mind, the Commission presented a first Port Package including a proposal for a Directive on market access to port services34 which, after almost three years of inter-institutional discussions, was rejected by a vote of the European Parliament on 23 November 2003.

Less than a year later, the Prodi Commission introduced a second proposal for a directive on access to port services.35 Despite the adoption of compromise amendments by Parliament’s Transport Committee, the European Parliament rejected the second proposal for a directive by a large majority on 18 January 2006.

The reasons for this are the lack of consensus within the EU on a homogeneous model of port management and the level of liberalisation of the various port services. In this respect, two opposing conceptions have emerged: the first, which is widespread in southern Europe, is marked by public intervention and the imposition on port actors of various public service rules in ports, most often placed under the control of public entities; the second, which is widely shared by northern EU Member States, makes private management and free competition a vector for the economic development of seaports.

In this context, it was not until 15 February 2017 that Regulation (EU) 2017/352 of the European Parliament and of the Council, establishing a framework for the provision of port services and common rules on financial transparency in ports, was adopted. This text draws the consequences of the two previous failures and adjusts the ambition of the European co-legislator downwards.

It states that it “does not impose a particular model for the management of seaports and does not affect the competence of Member States to provide, in compliance with Union law, non-economic services of general interest. Different models for the management of ports are possible, provided that the framework for the provision of port services and the common rules on financial transparency laid down in this Regulation are respected.”36

Article 6 of the Regulation allows the port manager or the competent authority to limit, for various reasons, the number of providers of port services.37 In such cases, the port manager must follow a non-discriminatory and transparent selection procedure.

Despite the difficulties inherent in this configuration, the Regulation envisages the situation where the port manager, or the competent authority, directly provides port services, or provides them through a person under its control. In this case, the Member State must ensure that conflicts of interest are avoided, by taking the necessary measures. In the absence of such measures, the Regulation requires the presence of at least two providers, unless the reasons given for limiting the number of providers justify a single provider.38

It is therefore a compromise regulation a minima, endorsing all existing situations in the Member States, rather than pulling EU ports towards any one model or vision.

The Regulation provides that States may impose public service obligations on providers of port services. However, cargo handling, passenger services and pilotage services are expressly excluded from the chapter on the provision of port services.39 But, the scope of this exclusion should not be misinterpreted. These activities will continue to be governed by the laws and regulations of the Member States which are or will be applicable to them, insofar as these texts are in conformity with the provisions of the European Treaty, including the competition rules as interpreted by the ECJ.

All in all, the rejection of the two proposals for directives and the adoption of this framework regulation on port services are a flagrant example of failure for the European co-legislator, paralysed by political dissension on the subject. This framework regulation has been applicable since 24 March 2019. The future will tell whether, with its minimal content, this almost non-existent framework will provide new solutions.

In the absence of secondary legislation up to this text, in a casuistic approach, the European Commission and the NCAs were led to fill the gaps and apply the Treaty provisions directly to the situations submitted to them. Under the supervision of the ECJ, it was therefore up to them to delimit the scope of application of the competition rules.




2.2.

 APPLICABILITY OF THE COMPETITION RULES OF THE TREATY TO PORTS AND PORT ACTIVITIES


The application of the competition rules of the Treaty within seaports depends, as elsewhere, on the qualification of the actors concerned as undertakings.40

In this respect, a distinction must be made between port undertakings, i.e. private actors carrying out industrial or service activities within a seaport, on the one hand, and the manager of a port terminal or port, on the other hand. The competition rules of course apply to the former.41 It is then mainly intra-port competition that will be at issue.

The manager of the port or port terminal exercises, depending on the port model in question, activities which may also fall within the economic sphere, such as the supply of equipment, materials and various services. Intra-port competition may therefore be affected.

In addition, the terminal or port manager can also invest in new port equipment, enhance the value of port spaces and undertake promotional and port development actions. These activities then affect competition both within and outside the port.

However, the port manager, as a Port Authority, also intervenes by regulating the activities carried out by port undertakings, in the name of the general interest, by exercising prerogatives linked to the public authority with which he is entrusted, most often by the State.42

In holding that “the concept of an undertaking includes any entity engaged in an economic activity, irrespective of the legal status of that entity and the way in which it is financed”,43 the Court imposed a unitary and entirely economic approach. The fact that the manager of a seaport could also intervene as a regulator or to preserve the safety of port operations therefore called for a temperament in the case law.

The existence of public service prerogatives, the presence of exclusive rights attached to the mission of the managing body of a port and the general interest or general economic interest nature of certain activities carried out in ports, fully justified the intervention of the ECJ to clarify the subject. On a number of occasions, the Court has provided answers which went beyond the question of ports alone, helping to shed light on broader issues concerning the applicability of the competition rules, in a variety of situations where the balance between public intervention and the free play of market forces was at stake. In this respect, ports are an emblematic case of the transformation of European societies by competition law, with little or no legislative intervention at European level.

Since the scope of application of the Treaty’s competition rules depended on the economic44 nature of the activity carried out, it was within a very narrow scope – that of activities of a non-economic nature – that exceptions to the general application of the competition rules to port actors could be introduced, under the control of the ECJ.45

It is therefore in a tense social context and in the absence of any European secondary legislation that, in the Merci judgment, the ECJ ruled, with regard to port handling activities, “that it must be noted that it is not apparent either from the documents in the file submitted by the national Court or from the observations lodged before the Court that port operations are of general economic interest which has specific characteristics compared with that of other activities in economic life and that…, even supposing that this were the case, the application of the rules of the Treaty, in particular those on competition and free movement, would be such as to obstruct the accomplishment of such a task.”46

Moreover, the Court had to specify shortly afterwards, in the Bécu judgment, that the competition rules could not apply to dock workers, simple employees of port handling undertakings, considered individually and collectively,47 making a contribution which went far beyond the question of dock workers: it ruled out that agreements concerning the working conditions of employees – in general, all sectors taken together – could be challenged by means of Article 101.1 of the TFEU.

In addition to activities considered as purely economic, the ECJ has, in significant judgments, taken care to reserve the case of activities which it has sheltered from the competition rules.

These are activities related to the exercise, by the port manager, of public authority or the preservation of public safety. These particular characteristics have been recognised by the Court in relation to the mooring activities carried out in the port of Genoa, where the Court states that “the mooring service constitutes a technical nautical service which is essential for the maintenance of safety in port waters and has the characteristics of a public service (universality, continuity, satisfaction of requirements in the public interest, regulation and supervision by the public authority).”48

According to the ECJ, this meant that the obligation to use the services of the mooring company designated by the port authority did not infringe the principle of freedom to provide services. Also, the additional charges intended to compensate for public service obligations could not be declared contrary to Articles 85, 86 and 90(1) of the Treaty.

These rulings came more than twenty years before the adoption of European Regulation No 2017/352 and at a time when monopolies were strongly challenged by the liberal model pursued by the European Commission and some Member States. The ECJ therefore played a moderating role in the opening up of markets. In this case, it did not use the concept of activity of general economic interest, which it had nevertheless retained in relation to the activity of a port,49 but it ruled more radically that the mooring such as organised in Italy did not consist of an economic activity.

The question of the balance between the search for economic efficiency through competition and the need to guarantee coordination, security of supply and security – in short – in the approach to seaports by vessels of ever-increasing size, was at the heart of the debate for auxiliary shipping companies: boatmen, pilots, etc.

Similarly, in the Diego Cali case, the ECJ had to deal with an activity of preventive control of ships, intended to avoid the risk of pollution of the port. The Port of Genoa Authority had decided to make such control compulsory at the entrance of ships. While the undertaking entrusted with this task was remunerated by a compulsory fee, the Court ruled that “such a monitoring activity, by its nature, its purpose and the rules to which it is subject, is thus connected with the exercise of prerogatives relating to the protection of the environment which are typically the prerogatives of public authorities. It is not of an economic nature justifying the application of the competition rules of the Treaty.”50

The identity of terms with the expressions used by the ECJ in the Eurocontrol case,51 concerning the coordination of airspace control, is striking. The firmness of the Court’s position is all the more notable, given that the task of preventive control had been entrusted by the Genoa Port Authority to a private company, in contrast to the situation in the air traffic control case, where the monopoly entity was public.

In addition to questions relating to the abuse of a dominant position committed by a port manager or the undertaking to which he has granted exclusive rights for the performance of a particular task, the linkage to the exercise of public authority may also concern other branches of competition law. For example, the State aid regime. In the port of Maasholm,52 the Land of Schleswig-Holstein and the town of Maasholm planned to finance the repair of a quay with public funds. Noting that the main objective of the investment was the future use of the quay by the rescue services, water police, customs and fisheries control, all activities falling within the exercise of public authority, the Commission rejected the classification of the investment as State aid, in view of this objective devoid of any economic considerations.53

However, the boundaries between activities of an economic nature in ports and those that should be attached to the exercise of public authority are not always clearly defined. The Commission has therefore decided to classify as State aid the public financing of equipment for the supply of energy, that is less polluting than fuel oil for ships, intended to supply ferries stationed in the port of Kiel, on account of its supposed impact on competition between ports.54

Between the areas in which the activity of the managing body of the port is clearly linked, by the ECJ, to the exercise of public authority and those in which the activity is qualified as economic with the consequence that the competition rules apply, there is the residual category of activities of general economic interest, which provides a refuge with imprecise contours and delicate application.

It was, moreover, this intermediate route which was from the outset chosen by the Court in the first case in which it had to deal with a port. This clearly reflects the complexity of the nexus of economic relations and general interest which characterises the port, like an airport or a railway station, the scarcity of which reinforces its character as essential infrastructure55 in relation to those.
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