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			Foreword


			Is the preliminary reference procedure a right for individuals? It can undoubtedly be an obligation incumbent on domestic courts, but does such obligation correspond to a right? The present book, revised version of a PhD dissertation defended at the University of Luxembourg, takes the challenge to revisit classic research questions from the perspective of the link between the preliminary reference procedure and the fundamental right to an effective judicial protection. 


			The question is closely linked to the Member States’ obligation to provide remedies sufficient to ensure effective legal protection in the fields covered by EU law. This obligation, enshrined in Article 19 (1) TEU, is more than a consolidation of the Member States’ duty of loyal cooperation to ensure effective judicial implementation of EU law. Of course, a long development of the Court of Justice’s case law and the entry into force of the Lisbon Treaty, giving the Charter of fundamental rights the same value as the Treaties, make clear the link between effective implementation of EU law and effective judicial protection. In that sense, the Member States’ obligation to ensure that domestic courts guarantee primacy of EU law, following their Simmenthal mandate, corresponds to an obligation to ensure judicial protection. 


			However, effective judicial protection is not only the consequence of the effective implementation of EU law. It can be an autonomous obligation to ensure respect of the fundamental right of access to a court, enshrined in Article 47 of the Charter, in the fields covered by EU law. Besides, effective implementation of EU law is not necessarily equivalent to effective judicial protection. The question is, thus, how Member States have to fulfill Article 19 TEU’s obligation: through effective implementation of EU law or through effective judicial protection, that should, as a fundamental right, prevail over effectiveness? Does Article 19 TUE conceive the balance between effectiveness and judicial protection in favour of the second? And, in such a hypothesis, what would be the scope of Article 4(3) TEU and the duty to ensure effective implementation of EU law? 


			These fundamental questions, which are at the heart of constitutional conflicts and judicial dialogue between the Court of Justice and the supreme courts, cannot be resolved from the point of view of a Member State’s obligation, unless such obligation consists in the effective implementation of Article 267 TFEU. In other words, Article 19 TEU’s obligation could be translated in the Member States’ duty to ensure, in a complete system of legal remedies, the proper functioning of the preliminary reference procedure, in the framework of which the domestic courts are entrusted with the balance between effectiveness and effective judicial protection, in cooperation with the Court of Justice, and following the legal and factual context of each specific case. 


			From this perspective, the preliminary reference procedure is more than a judicial cooperation mechanism: it has a substantive content as expression of a European standard of judicial protection. What are the obligations of the domestic courts in order to guarantee the right balance between judicial protection and effectiveness of EU law? When does the national judge have the obligation to refer a question to the Court of Justice? How do Member States and their supreme courts have to ensure effective implementation of Article 267 TFEU and accommodate the domestic court’s margin of appreciation with the obligation to respect the fundamental right of judicial protection? How are the domestic courts supposed to ensure the proper balance between effectiveness and protection of fundamental rights without infringing their obligation under Article 267 TFEU and under Article 47 of the Charter? What is the impact of the fundamental rights approach of the preliminary reference procedure on national procedural rules? These are some of the questions that Clelia Lacchi addresses with clarity and pertinent critical thinking, completing EU law analysis with comparative perspectives and in relation to the case law of the European Court of Human Rights.


			The book of Clelia Lacchi is particularly timely. In its recent case law, the Court of Justice stressed the importance of Article 19 TEU’s obligation of the Member States to ensure the functioning of the preliminary reference procedure as a systemic obligation of membership, expression of the mutual trust at the basis of the autonomy of the EU legal order. The Court of Justice also pointed out the utmost importance of Article 19 TEU’s obligation of the Member States to ensure access to an independent court, and, thus, effective judicial protection following the standards of Article 47 of the Charter as a guarantee of the Rule of Law in the EU legal order. The link between the preliminary reference mechanism and effective judicial protection, as an existential characteristic of an autonomous EU legal order, confirms the interest of a renewed analysis of the preliminary reference mechanism from the individual’s perspective, reconnecting with the fundamentality of Van Gend en Loos in a moment where the very substance of the preliminary reference mechanism is roughly questioned in a fragile context of constitutional dialogue. 


			I am convinced that EU law specialists and law students, academics and practitioners, will find food for fruitful reflection in this book, that I have the pleasure and the honor to present. 


			Eleftheria Neframi


			Professor of European Union Law


			University of Luxembourg


		


	

		

			Introduction


			“[…] ἐνθάδε δὴ φρονέω περικαλλέα νηὸν ἀνθρώπων τεῦξαι χρηστήριον […]
ἠμὲν ὅσοι Πελοπόννησον πίειραν ἔχουσιν ἠδ᾽ ὅσοι Εὐρώπην
τε καὶ ἀμφιρύτας κατὰ νήσους, χρησόμενοι:
τοῖσιν δέ κ᾽ ἐγὼ νημερτέα βουλὴν πᾶσι θεμιστεύοιμι […].”1


			More than sixty years ago, the Treaty of Rome established the preliminary reference procedure.2 It is said that when the first reference arrived to Luxembourg, the then members of the Court of Justice opened a bottle of champagne.3 There were indeed reasons to celebrate since this procedure has demonstrated to be so fundamental for the development of EU law to be defined as the “keystone” of the EU legal order.4 The ECJ has never stopped to repeatedly and strongly emphasise the importance of preliminary references for the functioning of the EU judicial system.5


			The judicial protection of individuals was not among the concerns that led to the introduction of this procedure. Yet, it soon became a side of it. The contribution of preliminary references to the protection of individuals’ rights emerged since the ECJ’s early judgments, e.g. Van Gend and Loos,6 Costa / Enel,7 Les Verts.8 In this vein, the Court has stressed that the aim of the obligation to refer for national courts of last instance is not only “to prevent a body of national case-law not in accordance with the rules of Community law from coming into existence in any Member State”,9 but also “to prevent rights conferred on individuals by Community law from being infringed”.10 In fact, the objectives of effectiveness and uniformity in the application of EU law, at which the preliminary reference procedure aims, lead to effective judicial protection when the EU law provisions confer rights on individuals.


			Moreover, the preliminary reference procedure confirms to be essential for the compliance of the EU judicial system with the right to effective judicial protection as to the means for reviewing the legality of EU acts.11 In that respect, the Court of Justice has stressed that the EU is based on a complete system of legal remedies inasmuch as, when individuals do not have direct access to the ECJ to bring an action for annulment, they have the right to challenge the legality of EU provisions before the national court and cause the latter to submit a preliminary question.


			Since Opinion 1/09, the Court has considered the preliminary reference procedure in relation to Article 19(1), second subparagraph, TEU, which codifies the duty of Member States to provide remedies sufficient to ensure effective judicial protection. It held that the national courts, in collaboration with the ECJ, fulfil “a duty entrusted to them both of ensuring that in the interpretation and application of the Treaties the law is observed” and ensure “the full application of European Union law in all Member States” as well as the “judicial protection of an individual’s rights under that law”.12


			The review of the preliminary reference procedure in relation to the right to effective judicial protection is all the more pressing. In fact, recently, the ECtHR found a violation of Article 6(1) ECHR due to a national court’s refusal to refer to the ECJ.13 In addition, the subjective dimension of this procedure is recognised by various Constitutional Courts that have identified a connection between the preliminary reference procedure and the right to effective judicial protection, as laid down in national constitutions.14 In this context, the question is whether the compliance of national courts with the preliminary reference procedure can be considered part of their obligation to protect individuals’ rights.


			It is true that an increasing number of preliminary references reach the Court every year.15 However, national courts can simply decide not to submit a preliminary question,16 although they might be under an obligation to do so pursuant to Article 267(3) TFEU and a reference could have been required.17


			Individuals do not have remedies to obtain an ECJ preliminary ruling against a court’s refusal to refer. As will be explained, they do have the possibility to engage State liability for breaches of EU law committed by last instance courts.18 Nevertheless, in the context of the enforcement of the obligation to refer, the system might prove essentially ineffective.19


			In light of the foregoing considerations, the constitutional status of the right to effective judicial protection, which is enshrined in Article 47 of the Charter, opens the discussion for a more protective reading of Article 267 TFEU to respond to the new challenges lying ahead.20


			Theoretical framework


			The approaches of the ECJ, the ECtHR, and the Constitutional Courts of Germany, Austria, Croatia, the Czech Republic, Spain, Slovenia, and Slovakia21 are the expression of a plurality of constitutional and jurisprudential sources, which might give rise to potential conflicts. However, their respective lines of case law are not analysed in the book in a hierarchical perspective with the view of establishing who is the ultimate authority. Instead, they are taken into account as self-standing sources within – to a certain extent – a shared scope of application.


			Although the autonomous character of each legal order does not exclude the existence of legal relationship between them, their interaction does not devaluate one of them. On the contrary, it shows mutual influence and reception.22 The legal practices and developments in each legal order bring the other legal orders to adapt autonomously to certain essential requirements.23 The respective positions of the ECJ, the ECtHR and the Constitutional Courts are taken into account as part of multilevel cooperation.24 Under this perspective, their mutual interaction and overlap can be reconciled with the concept of constitutional unity.


			Within this context, national courts play an interesting role since they represent the pivot of mutual interaction between national and EU legal orders and are part of the wider system of EU courts.25 Indeed, as EU judges they guarantee the autonomous application of EU law and its “penetrating force” into national legal orders. Preliminary references are an effective instrument to this purpose.26 These considerations show the cooperation and the complementarity within a multilevel system.27


			Setting the stage


			This book inscribes itself within the broader context of the judicial protection of individuals in the EU legal order. Some concepts should be briefly clarified in order to set the framework of the analysis, which is carried out.


			Member States are required to implement and enforce EU law within their jurisdictions. This requirement is embodied in the principle of indirect administration,28 which is codified in Article 291(1) TFEU, according to which “Member States shall adopt all measures of national law necessary to implement legally binding Union acts” and specified in Article 197(1) TFEU, which reads “[e]ffective implementation of Union law by the Member States, which is essential for the proper functioning of the Union, shall be regarded as a matter of common interest”.


			The basis of the principle of indirect administration is the principle of sincere cooperation, along with the principle of conferral set out in Article 5 TEU.29 If follows that Member States retain the competence to implement EU law, unless it is differently provided for in the EU Treaties. Moreover, when Member States exercise this competence, pursuant to the duty of loyalty, laid down in Article 4(3) TEU, they shall “take appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union” and “facilitate the achievement of the Union’s tasks and refrain from any measure which could jeopardise the attainment of the Union’s objectives.”


			This decentralisation also applies at procedural level and gives an increasing prominent role to national judges. In line with the division of labour for the enforcement of the rights conferred to individuals under EU law, the ECJ has developed the principles of national institutional and procedural autonomy,30 as enshrined in the Rewe formula.31 Institutional autonomy means that “it is for the domestic legal system of each Member State to designate the courts having jurisdiction”, while procedural autonomy refers to the competence “to determine the procedural conditions governing actions at law intended to ensure the protection of the rights which citizens [derive from EU law]”, implying national autonomy in the choice of means to ensure the effective application of EU law.32


			These principles operate in the absence of EU rules on the matter33 and must comply with the principles of sincere cooperation.34 On the basis of the latter, the ECJ has specified the limits to national procedural autonomy, i.e. the principle of equivalence (the same remedies and procedural rules must be available to claims based on EU law as are extended to analogous claims of a purely domestic nature), and the principle of effectiveness (national remedies and procedural rules do not have to render claims based on EU law impossible in practice or excessively difficult to enforce). 


			At the beginning, the case law of the Court of Justice showed a certain deference for Member States’ procedural autonomy. It limited the intrusion towards national rules and entrusted national courts with the assessment of the requirements of equivalence and effectiveness. Nevertheless, since the nineties, the ECJ has become more demanding. It established positive obligations for Member States and their courts and even went as far as requiring the introduction of new remedies in national judicial systems. When a right conferred to an individual under EU law was allegedly violated, not only there had to be a remedy available at national level in compliance with the requirements of equivalence and effectiveness, but in some cases a particular remedy was required to ensure the full effectiveness of EU law.35


			In parallel with the case law establishing the limits to the principle of national procedural autonomy, the ECJ held that the requirement of judicial review is a general principle of law, which underlies the constitutional traditions common to the Member States and Articles 6 and 13 ECHR. The Court of Justice recognised in Johnston the principle of effective judicial protection as a general principle of the EU legal order, which applies to both EU institutions and Member States.36 Effective judicial protection is in fact a fundamental right recognised at international level and forms the basis of any democratic society, governed by the rule of law.37


			National courts must ensure that national procedural rules comply with the principle of effective judicial protection. Under this perspective, the principle of effective judicial protection is closely connected to the principle of effectiveness and may coincide with the latter’s requirements.38 However, the principle of effectiveness embodies negative obligations and a minimum standard of protection. Furthermore, it imposes constraints to the procedural autonomy of Member States when national rules fail to grant the enforcement of EU law.39 Instead, effective judicial protection can be used as basis for both positive and negative obligations and a rule can be not in compliance with it even if it does not constitute an obstacle for the enforcement of a provision of EU law.40 Besides, since effective judicial protection is also a fundamental right, it can be restricted provided that the restrictions correspond to objectives of general interest and that they do not infringe upon its very substance in a disproportionate and intolerable manner.41


			The principle of effective judicial protection acquired crucial importance in the subsequent case law of the ECJ. Being a general principle,42 its content was apt to be defined by jurisprudential developments. The Court pointed out that this principle includes three main components, i.e. the possibility of effective access to justice, an effective judicial remedy, and the right to defence. Each of them consists in a number of sub-categories. For instance, an effective judicial remedy embraces inter alia interim measures, redress for damages, and procedural guarantees, such as a fair proceeding, an independent and impartial court, a court established by law, and reasonable length of the trial.


			The principle of effective judicial protection is also formalised in Article 47 of the Charter43 and in EU secondary legislation44 and it is endorsed in Article 19(1), second subparagraph, TEU. It serves as rule of interpretation vis-à-vis national and EU legislation and judicial ground of review that the ECJ and national courts have to apply when asked to uphold a right conferred to individuals under EU law.45


			Since the Charter is now legally binding for the EU institutions and the Member States within the scope of EU law, and has the status of primary law, it became the main reference for the protection of fundamental rights within the EU.46 Therefore, the role of Article 47 and of effective judicial protection as a EU fundamental right gained importance.


			Article 47 of the Charter refers to the right to an effective remedy and a fair trial. It reads: “Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article.


			Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised, defended and represented.


			Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.”


			The fundamental right to effective judicial protection operates when individuals consider, in a broad sense, another EU right being violated, but it is also a self-standing right.47 Moreover, it operates within the limits of the principle of conferral48 and the scope of application of the Charter.49


			Furthermore, the rights laid down in the first two paragraphs of Article 47 of the Charter have their counterpart in Article 6(1) ECHR and Article 13 ECHR. The Charter also formalises this relationship by establishing that these rights have to be interpreted has having the same scope and interpretation, pursuant to Article 52(3) of the Charter. Besides, since the right to effective judicial protection results from the constitutional traditions common to the Member States, it shall be interpreted in harmony with them, as laid down in Article 52(4) of the Charter.


			Article 19(1) TEU endorses the right to effective judicial protection. Indeed, after having referred to the role of the ECJ, it states that “Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered by EU law”.


			The implications of this provision will be further discussed in Chapter 4, for the moment suffice it to say that it codifies the case law related to the decentralised nature of the EU judicial system. National remedies shall complement EU remedies to ensure that the system complies with the right to effective judicial protection. Article 19(1), second subparagraph, TEU also enshrines the mandate of national courts as EU courts and guardians of the EU legal order and its judicial system, along with the ECJ.50 In fact, the intertwinement between EU and national law is also reflected in the EU judicial system, of which they form part.


			National courts are conceived as EU judges since they are part of a complete system of legal remedies to ensure the judicial legality of EU acts. In addition, they are called to apply EU law and ensure its effectiveness.51 The margin of appreciation of national courts meets the limits deriving from the duty to guarantee the effet utile of EU law and its uniform implementation.52 This obligation stems from the principle of sincere cooperation that is specified through the ECJ case law and embodies a series of duties for national courts with the view of ensuring the full effectiveness of EU rights.53 In fact, both the ECJ and the national courts are entrusted with the task of ensuring the effectiveness and the uniform application of EU law and guaranteeing the judicial protection of individuals. These objectives could not be achieved without their direct collaboration pursuant to Article 267 TFEU.


			In this context, the preliminary reference procedure stands as a coupling mechanism between the EU and the national judicial systems. This implies that Member States has to comply with the obligations stemming from the proper functioning of this procedure in relation to the principle of effectiveness and Article 19(1), second subparagraph, TEU.54 As a consequence, national procedural rules can be affected.


			Besides, since national courts are called to apply EU law, the preliminary reference procedure offers them binding guidelines by the ECJ on the correct interpretation of EU law. 


			The preliminary reference procedure was established to pursue a public interest, i.e. the uniformity of EU law, and is conceived as a dialogue between judges. It also ensures the autonomy of the EU legal order and is part of its specific characteristics.55 Moreover, the EU judicial system hinges on the interlinked jurisdiction of the ECJ and the national courts.56 To put it differently, the enforcement of EU law is both centralised and decentralised.57 On the one hand, the judicial review of the acts of the EU institutions is ensured through actions for annulment under Article 263 TFEU, the plea of illegality under Article 277 TFEU, and the preliminary reference procedure on validity. On the other hand, the compliance of the Member States with the EU obligations is supervised by infringement proceedings under Article 258 TFEU and, indirectly, preliminary references on interpretation, which prevent ex ante possible violations of EU law and EU fundamental rights.


			In light of the foregoing, one could query whether the non-compliance by a national court with the preliminary reference procedure could not only infringe a procedural rule – Article 267 TFEU –, but could also consist in a violation of Article 47 of the Charter. It is clear that the right to an effective judicial remedy under Article 47(1) of the Charter could be satisfied by actions brought before national courts. However, the second paragraph of this provision specifies that the remedy should be granted before a court established by law. Moreover, the requirement of a fair hearing, pursuant to Article 47(2) of the Charter, refers to access to a competent court that is capable of exercising full jurisdiction.58 Preliminary references give access to the Court of Justice, which has exclusive jurisdiction over the binding and definitive interpretation of EU law under Article 267(3) TFEU and for declaring EU acts void or invalid. This perspective is enhanced by the ECtHR’s recognition that Article 6(1) ECHR can be violated by national courts’ refusal to refer to the ECJ.


			These considerations bring us to the fundamental question that underlies the present book, i.e. whether the right to effective judicial protection under Article 47 of the Charter should be interpreted as including the preliminary reference procedure to the ECJ.


			In particular, one should first ask whether and in which way this procedure is related to the protection of individuals’ rights and, more specifically, to the right to effective judicial protection under Article 47 of the Charter. Second, the question is whether the right to effective judicial protection of individuals establishes certain duties for Member States and/or national courts related to the preliminary reference procedure.


			The examination of these questions offers a new perspective of analysis of Article 267 TFEU in light of the right to effective judicial protection. This approach enhances the judicial protection of individuals within the EU legal order. In fact, it proposes a response to the claimed deficiencies of the EU judicial system, as regards the locus standi of individuals in actions for annulment under Article 263(4) TFEU, and the possibility of enforcing the national courts’ duty to refer to the ECJ under Article 267(3) TFEU, in particular in relation to State liability. In that respect, it also attempts to clarify the impact of Article 19(1), second subparagraph, TEU as well as the role of national courts as referring courts and the obligations of the Member States as regards the right to effective judicial protection within the framework of the preliminary reference procedure.
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Part One


			
Effective judicial protection through preliminary references


			Intersecting perspectives from 
the Court of Justice of the EU, 
the European Court of Human Rights and national Constitutional Courts


			A threefold perspective through an analysis of the case law of the Court of Justice, of the ECtHR, and of several Constitutional Courts is offered in order to highlight the preliminary reference procedure as a component of the right to effective judicial protection.


			Preliminary references are conceived as a “dialogue between judges” in the EU legal order with a view to ensuring the uniform application of EU law. At the same time, this “dialogue” contributes to the effective judicial protection of individuals under Article 47 of the Charter. In this vein, in Chapter 1, I illustrate how, in light of the evolving importance of fundamental rights and of the rule of law within the EU legal order, the right to effective judicial protection is ensured through preliminary references and, thereby, which is their connection in the ECJ case law. In Chapters 2 and 3, I focus on the more right-based approaches that are adopted by the ECtHR and by some Constitutional Courts and support the recognition of a right to a preliminary reference as part of the right to effective judicial protection. In fact, the rights laid down in Article 47 of the Charter, i.e. the rights to an effective remedy and to a fair trial, correspond to those set out in Articles 6 and 13 ECHR. As we will see, according to the ECtHR, an unreasoned refusal by a national court to ask the ECJ for a preliminary reference can infringe Article 6(1) ECHR. As a general principle of EU law, the right to effective judicial protection also underlies the constitutional traditions common to the Member States. On the one hand, the Constitutional Courts of Germany, Austria, the Czech Republic, and Slovakia consider that a national court of last instance’ omission to submit a reference is apt to infringe the right to a lawful judge under their constitution. On the other hand, the Constitutional Courts of Spain, Slovenia and Croatia held that the failure to make a reference could violate the constitutional right to judicial protection.


		


	

		

			
Chapter 1 
Effective judicial protection through preliminary references in the case law of the Court of Justice of the EU


			“The rule of law is based not so much on rules and the proclamation of rights as on mechanisms that make it possible to ensure respect for rules and rights.”1


			Introduction


			The importance of the preliminary reference procedure as the keystone of the EU judicial system never ceses to be stressed in the case law of the ECJ.2


			Preliminary references to the Court of Justice under Article 267 TFEU aim to ensure the uniform interpretation and application of EU law in the Member States. They are designed as a non-contentious mechanism through which a national judge receives guidance from the ECJ as regards the interpretation of EU law or the declaration of invalidity of EU acts. They establish a dialogue between the domestic courts and the ECJ, where individuals, i.e. the parties to the national proceedings, are not involved.


			However, the legal position of individuals is indirectly affected by the ECJ preliminary ruling, since the latter influences the outcome of the national procedure and it is binding for the national courts. This procedure is indeed also essential for the protection of individuals’ rights under EU law.3 Since van Gend en Loos,4 Costa v. Enel,5 and Simmenthal,6 national courts are involved in the protection of the rights conferred upon individuals under EU law, according to the principles of direct effect and primacy. More precisely, this is a duty entrusted to both the national courts, which are the first courts to hear a dispute involving EU law, and the Court of Justice of the EU.7


			More recently, the legally binding force of the Charter of Fundamental Rights of the European Union by virtue of Article 6 TEU marked a crucial step in the development of the EU system of protection of fundamental rights.8 In this context, the right to effective judicial protection enshrined in Article 47 of the Charter assumes a specific importance. It implies the judicial review of the acts of both the EU and the Member States. In addition, Article 2 TEU codifies the ECJ case law according to which the Union is founded on the values of respect for the rule of law and human rights.9 As Weiler rightly pointed out “[t]he secret of the Rule of Law in the legal order of the European Union rests […] in the genius of the preliminary reference procedure.”10 These changes bring to a new reading of the EU legal order, including its judicial system, in light of fundamental rights. As the Court held “Article 19 TEU, which gives concrete expression to the value of the rule of law stated in Article 2 TEU, entrusts the responsibility for ensuring judicial review in the EU legal order not only to the Court of Justice but also to national courts”.11


			These developments could affect the preliminary reference procedure and suggest its reading in light of the right to effective judicial protection. That is, would it be possible to see preliminary references not only as a right for national courts that have “the widest discretion”12 to refer, but also to recognise them as a right for individuals, that they can invoke before national courts, to have access to the ECJ?


			The Court of Justice firmly stated that the preliminary reference procedure is not a remedy available to the parties since individuals cannot make use of it and it is within national judges’ power to decide whether to refer a question.13 Yet, this does not exclude that it may be considered a remedy for the benefit of individuals. In this vein, it is interesting to follow the approach of Van Gerven who makes a distinction between rights, remedies and procedures.14 Rights concern the legal position recognised by the law to a person and that can be enforced before a court.15 Remedies are the class of actions to make good infringement of the rights concerned and procedures are designed to govern the exercise of the remedies and to make them operational. To put it simply, the EU gives individuals rights for the protection of which, under the principle of national procedural autonomy, Member States must ensure remedies and procedural rules, which respect the principle of effective judicial protection.16 What is the place of the preliminary reference procedure in this context? In particular, the question is whether preliminary references can be included in the category of remedies and are, thereby, related to the right to effective judicial protection.


			This Chapter focuses on whether and how the preliminary reference procedure under Article 267 TFEU ensures individuals’ rights under EU law and is, thereby, a component of the right to effective judicial protection. After having contextualised the EU legal order and its judicial system in light of the rule of law (section 1.1.), by reason of the aim of this Chapter, I will examine first preliminary references on validity and then preliminary references on interpretation. In fact, as regards the former, the link with effective judicial protection appears more evident in light of the ECJ case law. Accordingly, in the following considerations, I will analyse preliminary references on the validity of EU acts (section 1.2) and preliminary references on the interpretation of EU law (section 1.3) separately.


			
1.1.	Preliminary references and the rule of law


			According to Article 2 TEU, the Union is based on the rule of law. This applies as regards not only its legal order, but also its judicial system, as it is illustrated in recent case law concerning the judicial review of the ECJ in the Common Foreign and Security Policy,17 the use of the procedure for interim measures in the context of infringement proceedings “in order to avoid a lacuna in the legal protection afforded by the Court”,18 or the independence of national judges.19 The respect of the fundamental rights recognised by the Charter is at the heart of the EU legal and judicial system, as the ECJ ruled in Opinion 2/13.20 These developments are indeed consistent with a shift in the aim of the EU Treaties from the establishment of the internal market to the protection of the fundamental rights and of the values, such as the rule of law, upon which the Union is founded.


			The respect for the rule of law can lead to impose positive obligations on the Member States to take measures to secure it, such as the adoption of legislative, administrative, and adjudicatory measures within their respective territories.21 Morever, its violation can be sanctioned by the Court of Justice and the Commission. The rule of law is linked to effective judicial protection and, in particular, to the right to a court, which was first recognised by case law in Johnston.22 The combination of Articles 2 and 19 TEU and Article 47 of the Charter leads to an extensive reading of the acts which can be subject to the ECJ’s judicial review23 as well as of the right to take legal action.24


			Article 19(1) TEU upholds the rule of law by proclaiming that the ECJ ensures that the law is observed, since EU law should be applied uniformly in the Member States.25 Indeed, the very existence of effective judicial review under Article 47(1) of the Charter, designed to ensure compliance with EU law, is of the essence of the rule of law.26 As the Court also pointed out, it derives from Article 19 TEU that effective judicial protection – as a component of the rule of law – within the EU judicial system is executed by the collaboration of national courts as EU courts with the ECJ.27 Arguably, these developments related to the rule of law have an impact on the preliminary reference procedure, that is the keystone of the EU legal order and its judicial system.


			Moreover, in this context, it is evident that the dialogue between the Court of Justice and the national courts, which the preliminary reference procedure establishes, is essential for upholding the rule of law within the EU. In this regards, in some recent cases, the ECJ proclaimed the essential role of the preliminary reference procedure in order to promoting and defending the rule of law within the EU.


			This was so, for instance, in the Juízes Portugueses case.28 The Union of Portuguese Judges challenged the salary reduction established by national legislation by reason it affected their judicial independence guaranteed by Article 19 TEU and Article 47 of the Charter. The ECJ clarified the scope of Article 19(1), second subparagraph, TEU, which is broader than that of Article 47 of the Charter and applies, in substance, to all proceedings where national courts act as EU courts. The value of the rule of law finds a concrete expression in Article 19 TEU, which entrusts national courts, along with the ECJ, with judicial review to ensure compliance with EU law. In particular, the principle of judicial independence that is “inherent to the task of adjudication” is part of the principle of effective judicial protection and by extension of the rule of law. To this effect, every Member State must ensure that their “courts or tribunals” within the meaning of Article 267 TFEU meet the requirements of effective judicial protection.29 The ECJ further stressed that “the independence of national courts and tribunals is, in particular, essential to the proper working of the judicial cooperation system embodied by the preliminary ruling mechanism under Article 267 TFEU, in that […] that mechanism may be activated only by a body responsible for applying EU law which satisfies, inter alia, that criterion of independence.”30


			The importance of this judgment is not only inherent to the relevance the ECJ gave to national courts, but also and above all to the link between the rule of law and the preliminary reference procedure.31


			Another recent illustration is Alchmea.32 The ECJ based its judgment on the assumption that, within the EU, Member States share common values, as stated in Article 2 TEU, that justifies mutual trust. Among those values there is the rule of law, which implies that, in the fields covered by EU law, Member States provide for a judicial system that ensures effective legal protection within the meaning of Article 19(1), second subparagraph, TEU, in collaboration with the ECJ. In this context, the Court relied on the fundamental role of the preliminary reference procedure as the keystone of the EU judicial system.33


			As to the connection between the preliminary reference procedure and the rule of law within the EU’s external action, it is also interesting to mention the Rosneft case, concerning restrictive measures adopted in the framework of the CFSP.34 In order to proclaim its jurisdiction to deliver a preliminary ruling in the field of CFSP, the ECJ referred to the rule of law within the EU and to principle of effective judicial protection, which implies that the exclusion of the Court’s jurisdiction in that field should be interpreted strictly. Indeed, the Court explained that since the purpose of the procedure that enables the Court to give preliminary rulings is to ensure that in the interpretation and application of the Treaties the law is observed, in accordance with Article 19(1) TEU, it would be contrary to the objectives of that provision and to the principle of effective judicial protection to adopt a strict interpretation of the jurisdiction conferred on the Court by Article 275(2) TFEU. In those circumstances, given that the Court has jurisdiction ex ratione materiae to rule on the validity of European Union acts, it would be inconsistent with the system of effective judicial protection established by the Treaties to interpret the latter provision as excluding the possibility that national courts may refer questions to the Court on the validity of those acts.35


			The connection between the rule of law under Article 2 TEU, the right to effective judicial protection under Article 19(1), second subparagraph, TEU and Article 47 of the Charter as well as the preliminary reference procedure is evident: the jurisdiction of the Court in the framework of preliminary references on validity is extended to the field of CFSP in order to ensure effective judicial review of the legality of EU acts as an essential element for upholding the rule of law within the EU.


			The developments of the case law attested the importance of the rule of law as a foundation value of the EU legal order and its externalisation in the right to effective judicial protection under Article 47 of the Charter that finds a specific expression in Article 19(1), second subparagraph, TEU within the EU judicial system. The systematic interpretation of the EU constitutional architecture shows the key role of preliminary rulings for reviewing the legality of Member States’ and EU acts. In the following considerations, I will illustrate how this procedure ensures the right to effective judicial protection within the EU.


			
1.2.	Preliminary references on validity and actions for annulment within a complete system of legal remedies


			The preliminary reference procedure contributes to the establishment of a complete system of legal remedies within the EU, where the judicial review of the legality of EU acts is ensured by national courts throughout preliminary references insofar as individuals do not fulfil the requirements to bring an action for annulment according to Article 263(4) TFEU.36


			The Court of Justice has exclusive jurisdiction to declare EU acts void or invalid. Private applicants can bring actions for the annulment of EU acts under the conditions laid down in the fourth paragraph of Article 263 TFEU. Due to the restricted locus standi of individuals according to this provision, concerns have been raised on whether the right to effective judicial protection is ensured in the EU judicial system. In fact, pursuant to Article 47 of the Charter, when individuals consider that their rights under EU law are violated, they must have access to an effective remedy before a court established by law. This implies that they should also have the possibility to challenge the validity of EU acts.37


			Since Les Verts, the Court of Justice has pointed out that the EU Treaty has established a complete system of judicial remedies to permit the ECJ to review the legality of the acts adopted by the EU institutions.38 In particular, the system is complete since individuals may have direct access to the ECJ through actions for annulment and the objection of illegality and indirect access to the ECJ through preliminary references on validity.39 Indeed, preliminary references on validity are an alternative and complementary procedure to actions for annulment in order to ensure the review of legality of EU acts.40 When individuals do not have access to the ECJ by virtue of Article 263(4) TFEU, preliminary references may be activated to their rescue.41


			Preliminary references on validity also secure the uniform application of EU law and the coherence of the EU judicial system insofar as they preserve the Court of Justice’s exclusive jurisdiction to declare EU acts invalid. In this regard, the coherence of the EU judicial system is enhanced by the interaction between actions for annulment and preliminary references that reflects the divisions of functions between the ECJ and the national courts.42


			It should be recalled that the EU legal order is based on the rule of law “inasmuch as neither its Member States nor its institutions can avoid a review of the question whether the measures adopted by them are in conformity with the basic constitutional charter, the Treaty”.43 A determinative component of this principle is the right to effective judicial protection, which is enshrined in Article 47 of the Charter and encompasses the right of access to justice.44 As it will be underlined in the following paragraphs, from this perspective, preliminary references on validity go beyond a procedure of judicial cooperation and serve the purpose of ensuring the right to effective judicial protection of individuals.


			To begin with, I will explain why the EU judicial system is a complete and coherent system to ensure the legality of EU acts (section 1.2.1). The result of the analysis will bring us to underline the role of preliminary references on validity in light of the right to effective judicial protection (section 1.2.2).


			
1.2.1.	Effective judicial protection through the judicial review of EU acts


			The coherence of the EU judicial system implies that, since the Court of Justice enjoys exclusive jurisdiction to declare an EU act void or invalid in relation to actions for annulment, this power must be reserved to it also when the validity is challenged before a national court.45 In this way, a clear division of functions between the Court of Justice and the national courts is drawn.46


			The wording of Article 267 TFEU does not provide for an obligation upon national courts that are not adjudicating at last instance to ask preliminary references to the ECJ concerning the validity of EU acts. Yet, the Court restricted the jurisdiction of national courts beyond what is explicitly established by the EU Treaties. In Foto-Frost, it ruled that national courts are not empowered to declare EU acts invalid.47 Therefore, they have a duty to submit a preliminary reference when they have doubts on the validity of the EU act at issue. The ECJ based its ruling on two objectives, namely the coherence of the EU judicial system and the uniformity of EU law. It pointed out that the national courts can provide a positive assessment of the validity of a EU act. In fact, if they consider the grounds put forward before them by the parties in support of invalidity unfounded, they may reject them, declaring that act valid.48 The existence of the EU measure is not called in question.49 On the contrary, since domestic courts do not have the power to declare the acts of the EU institutions invalid, they are obliged to refer a preliminary question to the ECJ when they have doubts on validity. This obligation is reinforced by the objective of ensuring the uniform application of EU law, which would be undermined if a national court could declare a certain EU measure invalid, whilst the courts in other Member States are of the opinion that it is valid. Those divergences are liable to compromise the unity of the EU legal order and are particularly imperative in light of the fundamental requirement of legal certainty.50 Furthermore, the ECJ judgment declaring the invalidity of a EU act has effects vis-à-vis all national courts, and not only the referring court, that must regard that act as invalid.51 Arguably, Foto-Frost shows that the Court has restricted the jurisdiction of national courts by imposing its authority in a hierarchical architecture of judicial cooperation.52


			In light of the national court’s obligation to refer within the meaning of Foto-Frost and the ECJ’s exclusive jurisdiction to declare EU acts invalid, the role of preliminary references as a complementary remedy to actions for annulment should be assessed. The selected lines of case law follow a chronological distinction between the judicial review of EU acts before and after the amendments of the Treaty of Lisbon.


			
1.2.1.1.	Judicial review of EU acts in the pre-Lisbon case law: 
a gap in the judicial protection of individuals


			It is worth recalling that, prior to the amendment of the Treaty of Lisbon, individuals could introduce an action for annulment, under ex-Article 173(2) of the Treaty of Rome and then under ex-Article 230(4) TEC, “against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former”. In Plaumann, the Court of Justice interpreted the notion of “individual concern” in that sense that individuals could only claim to be directly concerned if the decision “affects them by reason of certain attributes which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons and by virtue of these factors distinguishes them individually just as in the case of the person addressed”.53


			Gaps in the EU judicial system emerged in two subsequent cases, notably Unión de Pequeños Agricultores54 and Jégo-Quéré.55 In fact, when EU acts were of general application and did not entail implementing measures, the preliminary reference procedure and the objection of illegality could not provide a sufficient legal remedy and individuals did not have locus standi in actions for annulment. Therefore, the strict approach of Plaumann was criticised by Advocate General Jacobs and by the General Court in Unión de Pequeños Agricultores in light of the principle of effective judicial protection.56 However, the ECJ did not follow them and, in line with its previous case law, referred to Plaumann. In addition, it pointed out, in essence, that a different interpretation might be adopted only if Member States amend the existing provision.


			The exhortation to Member States to relax the requirements laid down in the Treaty as regards the legal standing of individuals seeking to challenge EU acts was reaffirmed in Jégo-Quéré by Advocate General Jacobs.57 A fish company wanted to challenge the validity of a Commission regulation establishing minimum mesh sizes for nets. The regulation in question did not provide for any implementing measure to be challenged before the national courts. Therefore, the appeal was brought before the General Court through an action for annulment. The General Court held that, since there were no acts of implementation capable of forming the basis of an action before a national court that could submit a reference to the ECJ for a preliminary ruling,58 the strict interpretation of the notion of a person individually concerned had to be reconsidered in light of effective judicial protection.59 By consequence, according to the General Court, the action introduced by Jégo-Quéré was admissible. The judgment of the General Court was appealed before the Court of Justice that set it aside, contrary to the Opinion of Advocate General Jacobs. According to the ECJ’s assessment, such an interpretation of the individuals’ locus standi in actions for annulment would make the EU Courts going beyond the jurisdiction conferred by the Treaty.60 The ECJ stressed that it does not have jurisdiction to consider an action for annulment available for individuals when national procedural rules do not allow them to challenge the validity unless they have first contravened the measure at issue.61 It also pointed out that the complementarity between actions for annulment and preliminary reference implies that when individuals do not meet the conditions for the admissibility of actions for annulment, they can plead the invalidity before national courts and ask the latter to refer.62 However, the ECJ held that it is not its task to examine whether, in each individual case, national procedural rules allow the individuals to bring proceedings to contest the validity of the EU measure before the national courts. In this regards, Member States shall provide remedies and procedures to permit individuals to challenge the EU act in question indirectly.63 Besides, national courts, in accordance with the principle of sincere cooperation, are required to interpret and apply domestic procedural rules in a way that enables individuals to challenge before them EU acts.64


			It is worth stressing that Advocate General Jacobs expressed several well-argued concerns on the non-suitability of the preliminary reference procedure to provide effective judicial protection of individual applicants.65 He claimed that the principle of effective judicial protection requires that applicants have access to a court, which is competent to grant remedies capable of protecting them against the effects of unlawful measures. However, so far, access to the ECJ via preliminary references is not a remedy available to individual applicants as a matter of right. National courts may refuse to refer questions, and – even at the highest level – they might also err and refuse to refer questions of validity.66 Moreover, where a reference is made, it is in principle for the national court to formulate the questions to be answered by the ECJ. Individual applicants might thus find their claims redefined by the questions referred.


			
1.2.1.2.	Judicial review of EU acts in the post-Lisbon case law: 
How the objective of strengthening individuals’ judicial protection is met


			The problems highlighted by this line of case law regarding the right to effective judicial protection became even more acute in light of the binding force of the Charter, recognised by the Treaty of Lisbon, and gave rise to two Treaty amendments. A third limb was added in Article 263(4) TFEU in order to relax the conditions of admissibility of actions for annulment brought by individuals. Moreover, a second subparagraph was inserted in Article 19(1) TEU referring to the above case law according to which Member States shall provide remedies to ensure effective judicial protection in the fields covered by EU law.67 It aimed to stress the division of functions between the ECJ and the national courts68 within a unitary and complete system of judicial protection.69 Notwithstanding the objections raised by inter alia Advocate General Jacobs, the central role of preliminary references, as complementary remedy to actions for annulment to ensure the compliance of the EU judicial system with the right to effective judicial protection, was not only confirmed, but even strengthened.


			As to Article 263(4) TFEU, natural or legal persons may institute proceedings against an act addressed to that person, or which is of direct and individual concern to them, and due to the amendment of this provision, “against a regulatory act which is of direct concern to them and does not entail implementing measures”. This amendment replies to the concerns rose where an EU regulatory act does not require to be implemented at national level.70 In that case, it would be highly probable that individuals do not have access to the national courts. Therefore, Article 263(4) TFEU relaxed the conditions for individuals’ applicant to bring actions for annulment to avoid that they have to infringe the law in order to bring the issue before a national court.71 In the other cases, when individuals have access to a national court, which has the power to refer under Article 267 TFEU, those courts, in line with the principle of sincere cooperation, are responsible to ensure the right to effective judicial protection of individuals by giving them access before the competent court to declare EU acts invalid, i.e. the ECJ.


			How do the amendments introduced by the Treaty of Lisbon, as interpreted in the ECJ case law, relate to the role of the preliminary reference procedure as a complementary remedy to actions for annulment? As will be shown below, preliminary references confirm to be crucial for the review of legality of EU acts and, even more, in terms of individuals’ effective judicial protection. In fact, the joint reading of Article 263(4) TFEU and Article 19(1), second subparagraph, TEU clarifies the division of functions between the ECJ and the national courts. Furthermore, Article 19(1), second subparagraph, TEU strengthens the role of preliminary references on validity and links the national courts’ power to ask for a preliminary reference on validity to the right to effective judicial protection.


			Both the General Court and the Court of Justice were soon confronted with the interpretation of the new wording of Article 263(4) TFEU and whether the right to effective judicial protection was ensured in a number of cases.72 Whereas a strict interpretation of the new limb of Article 263(4) TFEU prevailed, particular emphasis was given to the review of EU acts through the preliminary reference procedure. In this regard, scholars mostly look at the compliance of the interpretation of Article 263(4) TFEU put forward by the ECJ with Article 47 of the Charter.73 The focus of the present analysis is different. In fact, the EU judicial system is examined as a whole in order to stress the role of preliminary references as a remedy to allow the assessment of legality of EU acts and its connection with Article 47 of the Charter and Article 19(1), second subparagraph, TEU. A brief analysis of the post-Lisbon case law on actions for annulment will show how the Court interprets the amended Article 263(4) TFEU and how the application of the latter provision interacts with the preliminary reference procedure in light of the right to effective judicial protection.


			In Inuit I, the ECJ was called to examine an appeal brought against a judgment of the General Court for the admissibility of actions for annulment under Article 263(4) TFEU as regards in particular the interpretation of the notion of “regulatory act” and “direct and individual concern”.74 This appeal concerned only the standing to institute proceedings against the basic regulation, of which the implementing regulation was subject to separate proceedings. The ECJ rejected the appeal. It pointed out that the category of regulatory acts refers to acts of general application, excluding legislative acts75 and that the Plaumann test concerning the assessment of whether the applicant is directly and individually concerned continues to apply.76 In addition, the Court examined whether the restrictive interpretation of the locus standi of individuals in actions for annulment implies that the EU judicial system does not comply with the right to effective judicial protection under Article 47 of the Charter. It reaffirmed that individuals can challenge the review of legality of EU acts through Article 263(4) TFEU, Article 277 TFEU, and Article 267 TFEU.


			This interpretation reminds the pre-Lisbon case law and suggests that the amendment of Article 263(4) TFEU did not fulfil the gaps in the locus standi of individuals. However, this does not mean that “everything has changed in order to let everything to be as it was”,77 as claimed by certain scholars.78 In fact, although the ECJ confirmed a limited access for individuals in direct actions, a precise division of function is drawn and the duties of national courts and of Member States are codified in Article 19(1), second subparagraph, TEU. Where the responsibility for the implementation of those acts lies with the EU institutions, individuals are entitled to bring a direct action before the EU Courts under the conditions stated in Article 263(4) TFEU, and to plead, pursuant to Article 277 TFEU, in support of that action, the illegality of the general act at issue.79 Instead, where that implementation is a matter for the Member States, individuals may plead the invalidity of the EU act at issue before the national court and cause the latter to request a preliminary ruling from the Court.80


			According to settled case law, requests for preliminary rulings which seek to ascertain the validity of a measure constitute, like actions for annulment, means for reviewing the legality of EU acts.81 In this sense, preliminary references are part of the judicial remedies to which Article 19(1), second subparagraph, TEU refers. Therefore, according to the Court, although the conditions of admissibility laid down in Article 263(4) TFEU must be interpreted in light of the fundamental right to effective judicial protection, Article 47 of the Charter does not imply that individuals have unconditional access to challenge the validity of EU acts nor is intended to change the system of judicial review laid down by the EU Treaties or setting aside the conditions expressly laid down in Article 263(4) TFEU.82 Instead, it requires that pursuant to the principle of loyal cooperation, Member States complement the EU judicial system under the principle of national procedural autonomy, according to the requirement of effective judicial protection and the principles of effectiveness and equivalence.83 This system of protection is enhanced by Article 19(1), second subparagraph, TEU, which enshrines a duty for Member States to “provide sufficient remedies to ensure effective legal protection in the fields covered by EU law”.84 As to those remedies, the ECJ explicitly mentioned the preliminary reference procedure.


			The Opinion of Advocate General Kokott is of particular interest in this regard. In favouring a restrictive interpretation of the requirements set out in the new limb of Article 263(4) TFEU, she stressed that “[t]he purpose of the revision of the former fourth paragraph of Article 230 EC by the present fourth paragraph of Article 263 TFEU was undoubtedly to strengthen individual legal protection by extending the legal remedies available to natural and legal persons against European Union acts of general application. Seen in isolation, this objective supports a broad interpretation of the expression ‘regulatory act’. It should be borne in mind, however, that the authors of the Treaty of Lisbon achieved the aim of strengthening individual legal protection not only by extending the direct legal remedies available to natural and legal persons under the third variant of the fourth paragraph of Article 263 TFEU, but also, with the second subparagraph of Article 19(1) TEU, intended to strengthen individual legal protection in the fields covered by Union law before national courts. It can be inferred from the co-existence of the fourth paragraph of Article 263 TFEU and the second subparagraph of Article 19(1) TEU that the legal remedies available to individuals against European Union acts of general application do not necessarily always have to consist in a direct remedy before the European Union Courts.”85 Moreover, she also pointed out that the appellants were not deprived of legal protection since they had the possibility to bring a legal action against the implementing measures of the contested regulation before the General Court.86 Indeed, this was precisely the object of Inuit II.87 As regards the latter, the General Court dismissed the pleas raised by the applicants to support the annulment of the contested measures. Although the judgement was challenged, the Court of Justice dismissed the action in its entirely.88


			The Inuit judgment made clear that the amendment of Article 263(4) TFEU did not aim to provide for a direct remedy always available to individuals to challenge EU acts. Indeed, the right to effective judicial protection under Article 47 of the Charter is satisfied due to the complementarity of the procedures before the ECJ and those before the national courts, which include the preliminary reference procedure. As regards the review of validity of EU acts, the preliminary reference procedure on validity is the way of access to the ECJ, which has exclusive jurisdiction to declare EU acts invalid. In this vein, the Article 267 TFEU-procedure ensures the effective judicial protection of individuals in line with Article 19(1), second subparagraph, TEU. The Inuit judgment was confirmed by subsequent case law.


			In Telefónica, the ECJ was called on to examine another appeal against the interpretation by the General Court of the requirements of admissibility under Article 263(4) TFEU and, more specifically, the condition related to the absence of implementing measures.89 The Court dismissed the appeal and held that the right to effective judicial protection was not violated. This was so since the contested decision of which the applicant asked the annulment entails implementing measures in the Member State concerned. Therefore, the ECJ pointed out that even though Telefónica cannot challenge the validity of the contested decision under Article 263(4) TFEU, it can contend that it is invalid before a national court and cause the latter to refer a preliminary question to the ECJ.90 In this regard, it is worth mentioning that the applicant contested that it could not bring the proceedings before the national court. However, the Court did not examine whether the applicant enjoyed this possibility in practice.91 In fact, in the assessment of whether the conditions set out in Article 263(4) TFEU are satisfied, the ECJ does not to take into account the domestic procedures providing the possibility for individuals to challenge the validity of EU acts. As stressed by Article 19(1), second subparagraph, TEU in light of the right to effective judicial protection,92 Member States have to designate the relevant procedures and remedies, according to the principle of procedural autonomy.93


			In Stichting Woonlinie, Advocate General Wathelet proposed a broader interpretation of Article 263(4) TFEU. He pointed out that preliminary references are not an adequate mechanism to safeguard effective judicial protection.94 He claimed that if a reference for a preliminary ruling were an adequate mechanism to safeguard effective judicial protection, there would have been no need to amend Article 230 EC by the last limb of Article 263(4) TFEU. The ECJ did not validate his proposed reading of the third limb of Article 263(4) TFEU.95 Nevertheless, it held that according to the second limb of Article 263(4) TFEU, the applicant was individually and directly concerned by the decision at issue and the action for annulment brought by the appellants before the General Court was admissible.96 Therefore, the General Court erred in law in its assessment that the appellants were not individually concerned by the contested decision.


			It is worth pointing out that, contrary to the arguments put forward by Advocate General Wathelet, the amendment of Article 263(4) TFEU consisted in extending the locus standi of individuals where the EU act in question does not entail implementing measures according to Article 263(4) TFEU. In that situation, individuals might not have the possibility to challenge the legality of the concerned EU act before a national court that has the power to refer to the ECJ where necessary. The amendment of this provision clarifies the division of jurisdiction between the ECJ and the national courts and the balance between their different roles. This is why it should be interpreted in the light of the second subparagraph of Article 19(1) TEU, which underlines the responsibility placed on Member States to ensure that effective judicial protection is respected within a complete system of judicial remedies.97 Indeed, it is exactly the aim of the amendment of Article 263(4) TFEU to stress the complementarity between the direct and indirect access to the ECJ and the role of national courts as part of the EU judicial system whose proper functioning is guaranteed by the preliminary reference procedure. In this vein, a broad interpretation of Article 263(4) TFEU would deprive of meaning the insertion of the second subparagraph of Article 19 TEU. Advocate General Wathelet’s claim does not accord the due importance to the architecture of the EU judicial system, which is based on the division of functions between the national courts and the ECJ. Except for the cases where Article 263(4) TFEU is applicable to individuals, it is for the national courts to “filter” at first instance whether or not an issue raises doubts on the validity of EU acts.98 Hence, national courts are the appropriate forum for individuals in this regard. The situation is different where the national court asserts that there are doubts related to the validity of the EU act in question. In that case, the national court does not have jurisdiction to solve them and, therefore, is obliged to refer a preliminary question.


			The General Court and, by way of appeal, the ECJ were confronted again with the interpretation of the individuals’ standing in actions for annulment in another important case: T & L Sugars,99 notably with the concept of act entailing implementing measures and of individual concern. The General Court held that the acts provided for implementing measures and that the applicants did not satisfy the criterion of being directly and individually concerned by the contested measure, within the meaning of the Plaumann test.100 The General Court also mentioned that, although there were uncertainties about the possibility of access to a national court, this did not have the effect to influence the interpretation of Article 263(4) TFEU.101 At odds with the Opinion of Advocate General Cruz Villalón, who suggested to interpret the notion of implementing measures entailed by a regulatory act in the sense that they imply discretionary power by the national authorities,102 the ECJ followed the General Court’s judgment as regards the inadmissibility of the action brought by T & L Sugars.103 The Court insisted on the fact that the act entailed implementing measures and also confirmed that the right to effective judicial protection does not have the effect of setting aside the conditions laid down in Article 263(4) TFEU. However, the right to effective judicial protection is ensured since the Treaties have established a complete system of legal remedies provided for in Articles 263 and 277 TFEU and Article 267 TFEU, respectively, as supported by Article 19(1), second subparagraph, TFEU.


			
1.2.2.	Effective judicial protection through the complementarity 
between preliminary references and actions for annulment: Preliminary references as a remedy?


			The above-examined glimpse of case law emphasises the nature of the EU judicial system as a unitary system of judicial protection, which pursuant to Article 19(1) TEU includes both the ECJ and the courts of the Member States. In other words, quoting Advocate General Kokott, it is based on two “pillars”, notably the EU courts and the national courts.104


			In the cases defending a restricted locus standi of individuals in actions for annulments, of crucial importance for the present analysis is the assessment of the implications that such an interpretation of Article 263(4) TFEU and of the EU judicial system in light of Article 47 of the Charter has for the preliminary reference procedure. Indeed, the reasoning of the Court of Justice links the preliminary reference procedure to the right to effective judicial protection. Under this perspective, the preliminary reference procedure goes beyond a mere “dialogue between courts”, i.e. a procedure available to national judges to assist them as regards questions of EU law, to ensure individuals’ effective judicial protection. It becomes part of that right for individuals who seek to challenge the legality of an EU measure before the ECJ.


			
1.2.2.1.	How preliminary references on validity complete individuals’ access to challenge the legality of EU acts


			Preliminary references on validity ensure the right to effective judicial protection, both in abstracto, i.e. the access to a court capable of making a preliminary reference and the existence of Article 267 TFEU-procedure in itself make the EU judicial system compatible with the right to effective judicial protection as to individuals’ right to obtain the review of validity of EU acts; and in concreto, i.e. when the arguments challenging the validity of EU acts are well-founded, within the meaning of Foto-Frost, a preliminary reference to the ECJ gives the parties to the proceedings access to the court having jurisdiction to declare the EU acts in question invalid. Arguably, by defending a restricted locus standi for individuals, the ECJ reinforces the Foto-Frost obligation of national courts.105 Under this obligation, the right to effective judicial protection is guaranteed through the activation of the preliminary reference procedure by the national judge.


			Within this complete system, national courts play a fundamental role and they are an integral part of it.106 If only the procedures before the ECJ were available to assess the legality of EU acts, a restrictive interpretation of the individuals’ standing in actions for annulment would not guarantee the compliance of the EU judicial system with the right to effective judicial protection. Instead, the right to effective judicial protection is preserved by the co-existence of Article 19(1), second subparagraph, TEU and Article 267 TFEU.107 The judicial review of EU acts must be considered in light of the complementarity of remedies involving not only the EU courts but also the national courts.


			The interaction between actions for annulment and preliminary references follows a specific rationale. In fact, since the EU judicial system is a decentralised system, national judges act as EU courts in line with the principle of judicial subsidiarity.108 Article 267 TFEU gives national courts the power to refer preliminary questions on validity since EU secondary law is also applied by the Member States’ authorities and not solely by the EU institutions.109 National courts are the first judges to hear disputes related to EU law and they have knowledge of the implementation of the EU measures in their Member States. Therefore, they share with the ECJ the responsibility that the right to effective judicial protection is ensured within the EU.


			The division of functions between EU and national courts is also showed by the requirements for the admissibility of preliminary questions on validity. Indeed, actions for annulment and preliminary references on validity constitute two alternative and complementary means of review.


			In TWD the Court stressed that applicants cannot claim that an EU act is invalid before a national court with the purpose of asking that court to make a preliminary reference where they could have introduced an action for annulment under Article 263(4) TFEU and did not within the time limit established by the EU Treaty.110 Instead, if there are doubts on the admissibility of an action for annulment, it is possible to do so also after the expiration of the time limits.111 In light of the amendments of the conditions related to the individuals’ locus standi, the TWD criterion raised concerns related to its applicability. Nonetheless, the Court continues to refer to it narrowly, i.e. a request for a preliminary reference on validity is not dismissed unless the admissibility of an action under Article 263(4) TFEU is unquestionable.112 In a recent case, Georgsmarienhütte, the ECJ held that in so far as the applicants were undoubtedly entitled to bring an action for annulment against the contested decision, but did not exercise that right, they cannot rely on the invalidity of that decision before the national court to obtain a preliminary ruling by the ECJ.113 Interestingly, the TWD case law highlights the paradox inherent to preliminary references as a procedure of judicial cooperation, the admissibility of which is related to the diligence of the parties to the national proceedings to bring direct actions before the ECJ within time limits.114


			As argued, the complementarity between Article 263(4) TFEU and Article 267 TFEU in light of Article 19(1), second subparagraph, TEU places preliminary references on validity among the remedies to ensure effective judicial protection under Article 47 of the Charter that Member States must provide.115 In this context, it is even more evident that the collaboration of national courts with the ECJ has a twofold objective. Under their national mandate, national courts ensure the application and the implementation of EU law in their Member State.116 Under their EU mandate, as part of the EU judicial system, they contribute to ensuring effective judicial protection by inter alia giving individuals access to the ECJ when there are doubts related to the validity of EU acts. National courts exercise their jurisdiction as EU judges.117 In this vein, it seems that the national courts’ obligation to guarantee effective judicial protection with regard to the review of validity of EU acts118 implies that they are required to comply with their obligation to refer in line with Foto-Frost. In fact, since Article 47 of the Charter and Article 19(1), second subparagraph, TEU do not extend the EU competences beyond those conferred by the EU Treaties and do not modify the conditions of Article 263(4) TFEU, national courts are the guardians not only of the EU legal order by securing the application of EU law in the territories of the Member States, but also of the individuals’ right to effective judicial protection.119


			In the recent Rosneft judgment, already mentioned, the Court stressed that preliminary references on validity play “an essential part in ensuring effective judicial protection”.120 The ECJ was called upon to establish inter alia whether it has jurisdiction to give preliminary rulings on the validity of an act adopted on the basis of provisions relating to the Common Foreign and Security Policy. It is noteworthy that the judgment puts emphasis on the fundamental rights dimension of the EU judicial system in relation to Article 2 TEU, which upholds the rule of law, and Article 47 of the Charter.121 Arriving at the same conclusion of Advocate General Wathelet,122 the ECJ confirmed its jurisdiction under Article 267 TFEU. It held that it is inherent to the completeness of the EU system of legal remedies for ensuring the judicial review of EU acts and the complementarity of actions for annulment and preliminary references on validity that any person has the right to challenge the legality of EU provisions before national courts by “pleading the invalidity of that decision or measure, in order that the national court […], having itself no jurisdiction to declare such invalidity, consults the Court on that matter by means of a reference for a preliminary ruling, unless those persons unquestionably had the right to bring an action against those provisions on the basis of Article 263 TFEU and failed to exercise that right within the period prescribed”.123


			
1.2.2.2.	Coherence of the system of interim legal protection in actions for annulment and preliminary references on validity


			The complementarity of Article 267 TFEU-procedure and actions for annulment is also supported by settled case law concerning the national courts’ power to grant interim relief in the context of the review of legality of EU acts through preliminary references. These judgments highlight the function of preliminary references to guarantee provisional protection for EU acts.


			In Zuckerfabrik,124 the question referred by the Finance Court of Hamburg was whether national courts have jurisdiction, in proceedings for interim relief, to suspend the enforcement of a national measure based on a EU regulation while pending a preliminary question on the validity of such regulation.125 The Court of Justice based its ruling on the legal protection of individuals and the full effectiveness of EU law. It stressed that, where national authorities are responsible for the administrative implementation of EU regulations, the legal protection guaranteed by EU law includes the right for individuals to challenge the legality of EU acts before national courts and to induce those courts to refer.126 The protection of such individuals’ right is at the core of the judgment. In fact, the ECJ further argued that this right would be compromised if individuals could not obtain, under certain conditions, a decision granting suspension of the enforcement of the EU acts in question while pending an ECJ ruling on that matter.127 Indeed, individuals’ protection should be the same in actions for annulment and preliminary references on validity. Thus, since in the context of actions for annulment, applicants can request suspension of the enforcement of the contested act and empowers the ECJ to order such suspension,128 the coherence of the system of interim legal protection requires that national courts should also be able to order suspension of its enforcement, when the legality of a national administrative measure based on a EU law regulation is contested before them.129 Referring to Factortame,130 which recognised the national courts’ power to grant interim relief while pending a preliminary ruling on interpretation, the Court stressed that the effectiveness of Article 267 TFEU should not be undermined.131 However, in Zuckerfabrik, the effectiveness of preliminary references and the uniformity of EU law had diverging demands and both objectives had to be taken into account by the national courts.132 The ECJ specified that when a national court has doubt as to the validity of EU regulations, it must consider the interest of the EU, namely that the EU act in question should not be set aside without proper guarantees. Accordingly, the ECJ instructed national courts on how to comply with that obligation.133 A national court seized of an application for suspension must first examine whether the EU measure in question would be deprived of all effectiveness if not immediately implemented. Hence, it may order its suspension only (i) if that court entertains serious doubts as to the validity of the EU measure and, should the question of the validity of the contested measure not already have been brought before the ECJ, itself refers that preliminary question; (ii) if there is urgency and a threat of serious and irreparable damage to the applicant; (iii) and if the national court takes due account of the EU interests.134


			This judgment was further clarified in Atlanta, where the Court ruled on the national courts’ power to order interim measures consisting in the disapplication of a regulation pending a preliminary ruling by the ECJ on its validity.135 In Atlanta, the national court asked the ECJ for a ruling not on the question of suspension of enforcement of a national measure adopted on the basis of a EU regulation such as in Zuckerfabrik, but of a positive order provisionally disapplying that regulation. Referring to the effectiveness of the preliminary reference procedure, the Court of Justice stressed that the interim legal protection which EU law ensures for individuals before national courts must remain the same, irrespective of whether they contest the compatibility of national legal provisions with EU law or the validity of secondary EU law.136


			It follows that national courts should be able to provide provisional measures pending a preliminary reference on validity in parallel with the ECJ’s power to do so in relation to actions for annulment. Nevertheless, it should be borne in mind that provisional protection by virtue of the right to effective judicial protection of individuals should be balanced with the requirement of preserving the uniformity of EU law. Therefore, prior to the delivery by the ECJ of a preliminary ruling on validity, national courts have the power to grant interim relief in line with the requirements defined by the ECJ in Zuckerfabrik, among which there is the obligation to refer if the question has not been already brought before the ECJ.137


			In these judgements, the effectiveness of preliminary references is directly linked to the legal protection of individuals. It did not serve the uniformity and the full effect of EU law. This line of case law also shows that the Court of Justice went towards a positive harmonisation of national procedural law138 in order to guarantee that the diverging domestic standards of protection do not undermine the effective protection of individuals.139


			Against this backdrop, as Alonso García points out, there exists an inconsistency in the case law of the ECJ between the recognition of the preliminary reference procedure as a mechanism of judicial dialogue, which excludes any right for individuals, and its role as “closing clause” of the EU system of judicial protection as regards in particular the locus standi of individuals in actions for annulment.140 This tension brings elements to rethink the preliminary reference procedure on validity as a remedy and, in particular, as part of the right to effective judicial protection under Article 47 of the Charter in order to offer appropriate procedural guarantees to the parties to the national proceedings.141 One might ask whether the right laid down in Article 47 of the Charter could be violated by the national courts’ unlawful denial to refer to the ECJ in so far as individuals would be deprived from access to the competent court to declare EU acts void. As will be further explained, such a reading would partially affect the discretion of the national courts in the framework of Article 267 TFEU.142 However, the effective judicial protection of individuals would result enhanced and the criticisms on the non-suitability of preliminary references on validity as an appropriate tool to ensure effective judicial protection would be discarded.143


			
1.3.	Preliminary references on interpretation as a remedy to ensure an ECJ-made standard of protection


			The Court of Justice has jurisdiction to give preliminary rulings on the interpretation of the EU Treaties and the acts issued by the EU institutions. Preliminary references on interpretation pursue the objectives of ensuring the uniformity and the effectiveness of EU law. They also constitute an indirect remedy to ensure the judicial review of Member States’ acts.


			Any national court within the meaning of Article 267 TFEU may refer to the ECJ, at any time, a question on the interpretation of EU law. However, in order to prevent a body of case law, which undermines the uniformity of EU law and the protection of individuals’ rights, national courts of last instance have an obligation to refer to the ECJ, within the limits of CILFIT.144 It derives from the preliminary references’ objective of ensuring the uniformity of EU law that individuals must enjoy the rights conferred to them under EU law according to the conditions set out by the ECJ.145


			National courts may refrain from referring where they consider that a specific question related to EU law is not necessary to enable them to solve the dispute.146 Moreover, since the ECJ preliminary rulings are binding and have erga omnes effects, in CILFIT, the Court of Justice established two exceptions to the obligation to refer of last instance courts.147 By virtue of the acte éclairé, national courts of last instance may not be constrained of asking for a preliminary reference where a materially identical question was already clarified by the Court through a preliminary ruling and the decision may be based on that judgment.148 This exception includes cases in which, even though the questions are not identical, the answer to an earlier question explained the issue in an unambiguous way.149 As regards the acte clair, even though there is no previous ruling of the ECJ, national judges of last instance may refrain from referring where the correct application of EU law is so obvious as to leave no scope for any reasonable doubt. The acte clair requires not only that the concerned national court is convinced about a certain interpretation of EU law, but also that the courts of the other Member States and the Court of Justice agree,150 in order to prevent national courts from applying EU law inconsistently.151 Although their purpose was different, as a matter of fact, these criteria have given the power to national courts of last instance to disregard the obligation to refer preliminary references. This situation causes a number of uncertainties and diverging practices among Member States as regards last instance courts’ duty under Article 267(3) TFEU.152 Recently, the Court of Justice provided further indications on the acte clair in two judgments delivered on the same day. In Ferreira da Silva, it pointed out that the Portuguese Supreme Court was obliged under Article 267(3) TFEU to make a reference since the interpretation of EU law was subject to conflicting decisions of lower courts and it frequently gave rise to difficulties of interpretation in the Member States.153 Yet, in X and T.A. van Dijk, the Court broadened again the last instance national court’s power not to refer preliminary questions. It ruled that national courts of last instance are not required to make a reference due to the fact that a lower domestic court has referred a preliminary question on a case involving the same legal issue nor they are required to wait until an answer to that question has been given by the ECJ.154


			Without denying their non-contentious nature, the following considerations explain how preliminary references on interpretation are related to the right to effective judicial protection under EU law. Preliminary references on interpretation of EU law concern both substantive law and procedural rules. In the first case, the ECJ ruling aims to ensure the full effectiveness of EU law and, when those provisions confer rights, the effective protection of the rights that individuals derive from EU law. The judicial cooperation between the ECJ and the national courts by means of preliminary references on interpretation is crucial for the enforcement of the EU rights of individuals (section 1.3.1). As to the application of domestic procedural rules, the margin of discretion of national courts is framed by the requirements of effectiveness, equivalence, and effective judicial protection. In this regard, there is a close connection between the effectiveness of EU law, as objective that the preliminary reference procedure seeks to achieve, and the right to effective judicial protection. More specifically, throughout the effectiveness of EU law and the interpretation of the right to effective judicial protection, an EU standard of effective judicial protection is taking shape in the case law of the Court (section 1.3.2).


			
1.3.1.	The impact of preliminary rulings on the protection of individuals’ rights under EU law: the subjective dimension of preliminary references on interpretation


			In the context of the interpretation of EU law, the preliminary references submitted by the national courts allow the ECJ to ensure that EU law is observed by the Member States. Moreover, they fulfill the gaps in the EU Treaties and legislation, in the sense that preliminary rulings assume the role of a “source of law” as to the application of EU law by the national courts. The following considerations will explain these arguments and how they are related to the right to effective judicial protection under EU law.


			To begin with, preliminary references are a means of indirect enforcement of EU law for the benefit of individuals. Through the interpretation of EU law, the Court of Justice reviews indirectly the compliance with EU law of the legislations and the acts adopted by the Member States.155 It provides the enforcement of the rights that individuals derive from EU law by giving national courts an authoritative guide on the meaning of an EU law provision. In fact, although the ECJ rulings do not have the authority to review national law, their result is often that the national court sets aside domestic rules, which prevent or undermine individuals from exercising their rights under EU law.156 It is on the basis of the ECJ ruling on interpretation that the national court assesses the compatibility of the national rules in question with EU law.157 Hence, the ECJ preliminary rulings have a considerable impact on the dispute to the main proceedings.


			A concrete illustration of this is the establishment of the urgent preliminary reference procedure, by virtue of Article 267(4) TFEU, for the Area of Freedom Security and Justice (AFSJ) in order to take into account the fact that the main proceedings require an urgent ruling.158 In this regard, the ECJ recently pointed out that the urgent preliminary ruling procedure, provided for in Article 23a of the Statute of the Court of Justice, constitutes one of the methods for implementing the right of all persons to have his case heard within a reasonable time, enshrined in Article 6(1) of the ECHR and in Article 47(2) of the Charter.159


			Furthermore, the crucial importance of the ECJ preliminary rulings cannot be underestimated as to the protection of the rights of EU citizens160 and those deriving from this status.161 In this regard, it suffices to think about landing cases, such as Grzelczyk, Zhu and Chen, or Ruiz Zambrano. Through preliminary references, the Court of Justice reinforced the safeguard of substantive rights of individuals, e.g. as regards the principle of non-discrimination, like in Bosman162 or more recently in Cresco Investigation,163 or of their procedural rights, such as in Francovich.164 Sometimes, preliminary rulings lead also to create new rights for individuals, such as the “right to be forgotten”, in Google Spain.165


			Moreover, although the position of individuals under EU law mostly depends on the willing of national courts to submit a reference to the ECJ,166 the preliminary reference procedure is often relied on by private parties before the national courts to challenge national legislation as contrary to EU law – successfully or, less successfully.167 To make a few examples of well-known cases, in the Sunday-trading case law, the preliminary reference procedure was the main means for the retailers to be allowed to trade on Sundays.168 In Josemans, when the Dutch authorities closed his coffee shop for infringement of the resident criterion, Mr Josemans argued a violation of EU law due to indirect discrimination of EU citizens and caused the national court to make a preliminary reference.169 It is also worth recalling a German lawyer, whose case was brought before the Court of Justice via a preliminary reference in order to determine the compatibility with EU law of the national legislation requiring prior authorization for the use by one of the Member State’s nationals, on its territory, of a postgraduate academic title awarded in another Member State.170


			Since Van Gend en Loos, the Court has recognised that the subjects of the EU legal order are not only the Member States but also their nationals, to whom the EU addresses not only obligations but also rights that become part of their legal heritage.171 In this vein, Pescatore stressed that preliminary references are “the infringement procedure for the European citizen” since they ensure the effective supervision of individuals’ rights under EU law.172 In fact, Member States’ obligations under the EU Treaties may be turned into subjective rights for individuals.173 The impact of the direct effect doctrine is due to its confluence with the preliminary reference procedure and the principle of primacy.174 Individuals can invoke the rights they derive from EU law before national courts, consistently with the principle of judicial subsidiarity, and enforce them. Moreover, apart from direct effect provisions, individuals are entitled to enforce any provision of EU substantive law before national courts, also against their national government.175 On the basis of the principle of sincere cooperation, national courts have the duty to protect these rights and ensure the full effectiveness of EU law.176 In this vein, in Diageo Brands, the ECJ pointed out that “in the event of misapplication of national law or EU law, the system of legal remedies in each Member State, together with the preliminary ruling procedure provided for in Article 267 TFEU, affords a sufficient guarantee to individuals”.177


			Through preliminary references, national courts receive from the ECJ an authoritative interpretation of the provisions of EU law in question. That interpretation secures, on the one hand, the rule of law as regards the review of the measures taken by Member States and the effectiveness of the EU law provisions conferring rights to individuals. On the other hand, the ECJ preliminary ruling on interpretation ensures the uniform application of EU law to avoid that the same provision is applied differently vis-à-vis individuals through the Member States. In this regard, it is worth noting that the ECJ preliminary ruling on the interpretation of EU law has declaratory effects. This means that the interpretation given by the ECJ is incorporated into the provision of EU law and forms part of its content.178 Therefore, the authority of the ECJ interpretation through preliminary rulings is erga omnes, i.e. it is compulsory for any national court and not only for the referring court. This means that the ECJ preliminary rulings on interpretation become part of the “sources of law” of the EU and national courts must take due account of them when they apply a provision of EU law.


			Lenaerts and Gutierrez-Fons have pointed out that, since in the spirit of the Treaties the ECJ interprets the law by filling any legislative lacunae, “a refusal [by the ECJ] to interpret a provision of EU law because it is obscure, silent or insufficiently clear would run counter to the principle of effective judicial protection – enshrined in Article 19 TEU and Article 47 of the Charter […] –, given that such a refusal would constitute a denial of justice.”179 The other side of this argument could be that when national courts refuse to submit a preliminary reference, although they were required to do so, allowing the ECJ to interpret EU law according to the jurisdiction conferred to it by the EU Treaties, this also runs counter to the principle of effective judicial protection and constitutes a denial of justice.


			In fact, as the Court of Justice pointed out in Opinion 2/13 on the draft Agreement on the accession of the EU to the ECHR, the non-compliance of a national court with the duty to refer might entail a breach of the principle that the ECJ has exclusive jurisdiction over the binding and definitive interpretation of EU law and, thereby, might undermine the functioning of the EU judicial system.180


			Besides, national courts must apply EU law as interpreted by the Court of Justice. Therefore, a refusal to refer to the ECJ as well as a national court which disregards a preliminary ruling might violate the application of the proper source of law to the proceedings. This would run counter to the right to effective judicial protection that implies, not only the access to an “impartial tribunal established previously by law”, as Article 47 of the Charter reads, but also that that tribunal decides on the basis of the sources of law, in line with the applicable law.


			These considerations put light to the argument according to which the national court’s decision whether or not to refer should take also into account the right to effective judicial protection. This is particularly so in case of Article 267(3) TFEU. Indeed, the establishment of this obligation was interpreted by the ECJ in light of ensuring the protection of the rights that individuals derive from EU law.181


			It is also worth pointing out that any national court has a duty to ensure the full application of EU law under the principle of sincere cooperation set out in Article 4(3) TEU. Arguably, national courts — albeit not adjudicating at last instance and, therefore, not under the Treaty-based obligation set out in Article 267(3) TFEU — do not retain full discretion in deciding whether or not to refer. The principle of sincere cooperation frames their decision to refer insofar as they have to ensure the full effectiveness and the uniformity of EU law.182 Therefore, given that EU law confers rights to individuals and these rights may be compromised by the non-compliance of Member States with their obligations under EU law, a refusal to refer to the ECJ might deprive the parties to the proceedings from benefitting of the rights deriving from the provisions of law that are directly, or indirectly through national measures, applicable to them.


			The foregoing observations pointed out that the implications of preliminary references for the right to effective judicial protection are determinative as to the substantive content of the rights of individuals under EU law. As will be shown below, preliminary references also are a means of infusing the standard of effective judicial protection set out by the ECJ into national legal orders.183


			
1.3.2.	The impact of preliminary rulings on Member States’ procedural autonomy: a vector to spread into national legal orders an emerging EU standard of effective protection


			When the application of EU law is tested vis-à-vis national procedural rules, the Court of Justice frames the margin of appreciation of national courts in order to ensure that a certain level of protection is ensured, throughout the compliance of national rules with the principles of equivalence, effectiveness and the right to effective judicial protection. Similarly, the ECJ interprets, in light of Article 47 of the Charter, EU secondary legislation implemented by Member States,184 or directly applicable provisions.185 It sets out a level of protection, which is imposed on Member States.186 Notably, the Court of Justice gives guidance on the compliance with Article 47 of the Charter via preliminary references on interpretation. In these cases, the object of the preliminary reference is the effective judicial protection of individuals. They show that the ECJ is building an EU standard of judicial protection, which imposes within national legal order throughout the preliminary reference procedure.187


			The following considerations focus on the emerging establishment by the Court of such a standard of protection at EU level, which ensures the compliance of procedural rules with the right to effective judicial protection. In this regard, the interconnection between the effectiveness of EU law and the right of effective judicial protection is illustrated with a particular emphasis on the case law of the ECJ. By aiming to ensure the effectiveness of EU law, preliminary references on interpretation also serve the right to effective judicial protection.


			As a preliminary point, it should be recalled breafly that effectiveness is a general principle of EU law, linked to the specific characteristic of the EU legal order as the principles of primacy and direct effect.188 It implies the effective enforcement of EU law by national courts. One may distinguish three related sides of the principle of effectiveness.189 First, it refers to the effective application of EU law in the Member States (the “effet utile” of EU law provisions); second, it upholds the primacy of EU law (the “full effectiveness” of EU law); third, it provides protection of the EU substantive rights conferred to individuals, that is, national law “must not render practically impossible or excessively difficult the exercise of the rights conferred by [EU] law” (“negative” or “adequate” requirement of protection).190


			Since the EU judicial system is based on a decentralised model of justice, the national courts are required to ensure the effective application of EU law.191 This implies, in line with the principle of loyalty, that they must ensure that national procedural rules comply with the requirements of equivalence and effectiveness, and with the right to effective judicial protection. The principle of effectiveness implies negative obligations and a “minimum standard” of protection. Rather, the right to effective judicial protection can impose “positive obligations” to Member States and a deeper intrusion towards the procedural competence of Member States. On that basis, the ECJ shapes national procedural rules in an emerging EU procedural standard. In fact, the right to effective judicial protection goes beyond the requirement of effectiveness related to the compliance of national rules with EU law—e.g., it may give national courts the power to provide interim relief, and it may establish the obligation to implement the principle of State liability for violations of EU law.192 Besides, the assessment of the requirements of effectiveness and effective judicial protection is not always the same: the proportionality test may be needed to examine the implications and the limits of the right to effective judicial protection; whilst the principle of effectiveness refers to a “threshold” for domestic rules. Therefore, effectiveness and effective judicial protection differ, albeit strictly related.193


			The ECJ case law shows an interesting interaction between the principle of effectiveness and the right to effective judicial protection.194 National procedural rules must meet the ECJ-made standard of protection that guarantees the safeguard of the right to effective judicial protection within the scope of EU law. Effectiveness appears to be a constitutive element of effective judicial protection. The following account of the case law is not exhaustive, but aims to provide indications on the reasoning followed by the Court.


			
1.3.2.1.	Coincidence between effectiveness and effective judicial protection


			The principle of effectiveness — along with equivalence — is part of the right to effective judicial protection. The requirements of effectiveness and effective judicial protection may coincide, as it can be seen in cases such as Unibet,195 Impact,196 Unitrading,197 Sanchez Morcillo,198 Orizzonte,199 or Profi Credit Polska.200


			In Unibet, the Court was called to interpret the principle of effective judicial protection of an individual’s right under EU law. More specifically, the Swedish Supreme Court asked whether the EU principle of effective judicial protection requires a Member State to provide for a self-standing action for a declaration that a provision of its national law conflicts with [EU] law and for interim suspension of that national provision pending determination of its legality before national courts. According to the ECJ, while the principle of effective judicial protection of individuals’ rights under EU law does not require the availability of a self-standing action, it requires the grant of interim relief to be possible while pending a national ruling concerning the existence of such rights where interim relief is necessary to ensure the full effectiveness of that ruling. As for both questions, the ECJ ruled that the principle of effective judicial protection was respected, provided that the national rules in question comply with the requirements of effectiveness and equivalence.


			In Impact, the ECJ examined whether a specialised court, which is called upon to hear a claim based on an infringement of a domestic legislation transposing a directive, should have the power to apply directly effective EU law provisions, although it does not have express jurisdiction under Irish law to do so and the jurisdiction is conferred to ordinary courts. The Court of Justice ruled that the principle of effectiveness requires that specialized courts must also have jurisdiction to hear and determine an applicant’s claims arising directly from the directive itself in respect of the period between the deadline for transposing the directive and the date on which the transposing legislation entered into force. Rely on the principle of effectiveness was subordinated on the fact that if the national court establishes that the obligation on that applicant to bring, at the same time, a separate claim based directly on the directive before an ordinary court would involve procedural disadvantages liable to render excessively difficult the exercise of the rights conferred on him by EU law. To arrive to this conclusion, the ECJ pointed out that the “requirements of equivalence and effectiveness (…) embody the general obligation on the Member States to ensure judicial protection of an individual’s rights under Community law.”201 Thus, “[a] failure to comply with those requirements at Community level is – just like a failure to comply with them as regards the definition of detailed procedural rules – liable to undermine the principle of effective judicial protection.”202 Moreover, the reference to the assessment of whether a separate claim would involve “procedural disadvantages” is significant. It seems to imply that the ECJ does not only require that the national procedural rule at issue complies with the minimum protection under the principle of effectiveness. Rather, it asks national courts to ensure a certain level of protection to be operational.203


			In Unitrading, the Hoge Raad of Netherlands asked whether the right to effective judicial protection enshrined in Article 47 of the Charter precludes domestic procedural rules governing the exercise of the right of action against a decision of the national customs authority, as a result of which it is made difficult or impossible to verify or disprove the correctness of the conclusions reached.204 The ECJ ruled that Article 47 of the Charter does not preclude those rules provided that the principle of effectiveness and equivalence are upheld.205


			The question addressed to the Court of Justice in Sanchez Morcillo was whether a national system of mortgage enforcement proceedings concerning compensation in respect of the damage suffered by the consumer was compatible with Article 7(1) of Council Directive 93/13 on unfair terms in consumer contracts206 read in combination with Article 47 of the Charter.207 The ECJ delivered its ruling under an accelerated procedure as requested by the Spanish referring court.208 It stated that in the absence of harmonised rules at EU level the matter was covered by the principle of national procedural autonomy. National rules must satisfy the requirements of equivalence and effectiveness.209 The Court also pointed out that “the obligation for the Member States to ensure the effectiveness of the rights that the parties derive from Directive 93/13 against the use of unfair clauses implies a requirement of judicial protection, also guaranteed by Article 47 of the Charter.”210 A similar wording was used by the ECJ in Orizzonte.211 The Court examined the interpretation of Article 1 of Directive 89/665212 and the principles of effectiveness and equivalence as to whether they preclude national rules requiring the payment of higher fees than in other matters when actions are brought in administrative proceedings related to public procurement. Its assessment dealt with the Rewe test. The ECJ further argued that principle of effectiveness implies a requirement of judicial protection, guaranteed by Article 47 of the Charter, and that Article 1 of Directive 89/665 must be interpreted in light of the Charter’s rights.213


			In Profi Credit Polska, the preliminary reference was made in proceedings between Profi Credit Polska and its debtor that relate to an application seeking an order for payment and founded on a promissory note signed by this latter in respect of the payment of sums allegedly due pursuant to a consumer credit agreement granted by that company. The question was whether Directive 93/13 and Directive 2008/48 preclude the assertion of a claim, established by means of a duly completed promissory note, by a seller or supplier (the creditor) against a consumer (the debtor) in the course of order for payment proceedings.


			It is interesting that the Court assessed the national regulation as regards the principle of equivalence and the “right to an effective remedy, as required by Article 47 of the Charter”,214 which replaced the principle of effectiveness not only as a limit to national procedural autonomy but also as regards the analysis that has to be carried out.215 Instead, Advocate General Kokott referred to the principle of effectiveness.216


			
1.3.2.2.	Discrepancy between effectiveness and effective judicial protection


			The ECJ pointed out, in other cases, that the compliance with the right to effective judicial protection is an additional requirement to the observance of effectiveness and equivalence as, for instance, in Mono Car Styling.217 In the latter case, the question concerned the determination of the individual’s standing and legal interest in bringing proceedings. In particular, the referring court asked whether national procedural rules, which permit workers’ representatives to ensure that the employer has complied with all the information and consultation obligations set out in Articles 2 and 6 of Council Directive 98/59 on the approximation of the laws of the Member States relating to collective redundancies,218 but impose limits and conditions on the individual right of action which it also grants to every worker affected by collective redundancy, are compatible with the principle of effective judicial protection.219 The Court of Justice gave a positive answer to the question referred by the Labour Court of Liège. As regards the relationship between effectiveness and effective judicial protection, the ECJ pointed out that “whilst it is, in principle, for national law to determine an individual’s standing and legal interest in bringing proceedings, [EU] law nevertheless requires, in addition to observance of the principles of equivalence and effectiveness, that the national legislation does not undermine the right to effective judicial protection.”220


			
1.3.2.3.	Common assessment by the ECJ between effectiveness and effective judicial protection


			Let us now turn to the cases regarding the assessment of the principle of effectiveness and the right to effective judicial protection, rather than the relationship between effectiveness and effective judicial protection in itself. To begin with, it can be observed that their examination may be merged, as in Agrokonsulting,221 Donau Chemie222 and Vebic.223 This implies that their analysis is the same and if effectiveness is respected, effective judicial protection as well.


			In Agrokonsulting, the referring court asked whether the principles of equivalence and effectiveness and Article 47 of the Charter must be interpreted as precluding a national rule on jurisdiction, which results in conferring on a single court all the disputes relating to decisions of a national authority responsible for the payment of agricultural aid under the Common Agricultural Policy.224 The ECJ first assessed the compliance of that national rule with the principles of equivalence and effectiveness.225 Next, it held that that rule also complied with Article 47 of the Charter “taking into account the considerations expressed [as regards the compliance with the principle of effectiveness]”.226 Therefore, Agrokonsulting was not deprived of the right to effective judicial protection.


			In Donau Chemie, the Court was called on to determine whether the principle of effectiveness precludes a provision of national law under which access to documents related to leniency programmes is subject to the consent of all the involved parties in those programmes, without leaving any possibility for the national courts of weighing up the interests involved. More specifically, the request of access concerned documents forming part of the file related to national proceedings as regards the application of Article 101 TFEU, including leniency programmes, and the access was requested by third parties, who were not party to those proceedings, with a view to bringing an action for damages.227 The ECJ examined together the requirements related to the principle of effectiveness and the right to effective judicial protection. It held that a “rule under which access to any document forming part of competition proceedings must be refused is liable to make it impossible or, at the very least, excessively difficult to protect the right to compensation conferred on parties adversely affected by an infringement of Article 101 TFEU”.228 However, “a rule of generalised access […] is not necessary in order to ensure effective protection of the right to compensation enjoyed by that party”.229 It further pointed out that since the national rule denies the possibility for the national court of weighing up the interested involved and in so far as it allows the parties to the main proceedings having infringed Article 101 TFEU the possibility of preventing persons allegedly adversely affected by the infringement of that provision from having access to the documents in question, it is liable to make the exercise of the right to compensation which those persons derive from EU law excessively difficult. It concluded that that national rule did not comply with the principle of effectiveness.


			In Vebic, the Court of Justice was called to determine whether the Belgian procedural rule excluding the national Competition Authority in judicial proceedings was contrary to Regulation No 1/2003 on the implementation of the rules on competition laid down in Articles 101 and 102 TFEU.230 The ECJ stressed that the effectiveness of Articles 101 TFEU and 102 TFEU would be jeopardised if those authorities were not entitled to participate in proceedings before domestic courts. It then referred to the principle of effectiveness and the judicial protection of fundamental rights and pointed out that although in the absence of EU rules, the Member States remain competent, in accordance with the principle of procedural autonomy, they have to ensure at the same time that fundamental rights are observed and that EU competition law is fully effective.231 In particular, the Court held that the Belgian Competition Authority had a right to participate in proceedings against its decisions. It is noteworthy that the obligation towards Member States is shaped by the requirements of effective judicial protection in that it imposes a positive obligation as regards national procedural rules.232


			
1.3.2.4.	Different assessment by the ECJ between effectiveness and effective judicial protection


			In other cases, the principle of effectiveness and the right to effective judicial protection may require a different examination. For instance, in Alassini the ECJ applied different criteria for their assessment.233 The Court first recalled that the requirements of equivalence and effectiveness embody the general obligation on the Member States to ensure judicial protection of an individual’s rights under EU law (i.e., effective judicial protection includes both the requirements of effectiveness and equivalence).234 Second, it assessed the three requirements. By applying the Rewe-test,235 the ECJ determined that the principles of effectiveness and equivalence were not undermined by the national rules in question. Then, it examined whether the right to effective judicial protection was violated. In this regard, according with the proportionality test, it held that “it is settled case-law that fundamental rights do not constitute unfettered prerogatives and may be restricted, provided that the restrictions in fact correspond to objectives of general interest pursued by the measure in question and that they do not involve, with regard to the objectives pursued, a disproportionate and intolerable interference which infringes upon the very substance of the rights guaranteed.”236 Differently, Advocate General Kokott pointed out that the assessment of the principle of effectiveness and effective judicial protection is the same, given that “[i]n respect of the judicial enforcement of Community law, the principle of effectiveness is an expression of the general principle of effective judicial protection.”237


			Another interesting case is Finanmadrid dealing with Spanish legislation that did not allow national courts ruling on the enforcement of an order for payment to assess ex officio whether a term in a consumer contract is unfair within the scope of Directive 93/13.238 The Court held that the directive in question and the principle of effectiveness preclude such legislation, without examining it under the lens of Article 47 of the Charter. Apparently, the Court found convincing the analysis of Advocate General Szpunar who argued that the preclusion of the national legislation in question could not derive from Article 47 of the Charter.239 The obligation on the Member States to ensure the effectiveness of the rights that individuals derive from the directive against the use of unfair terms implies a requirement of judicial protection. In particular, the Advocate General concluded that Article 47 of the Charter is only relevant when the applicants do not have access to an effective remedy to challenge the enforcement.240 The level of protection under the directive is higher than that under the Charter.241
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