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			The purpose of the “Administrative Law – Droit Administratif” series is to gather administrative law studies which can commonly attract the interest of the various European and international administrative law doctrines.

			It includes:

			– works  concerning one national administrative law but susceptible, by the adopted approach, to be relevant to foreign doctrines;

			– comparative worksl

			– writings concerning the incidence of EU law or the European convention on national administrative laws;

			– and, finally, works concerning the part of the EU law that can be considered as having the nature of administrative law.

			Published in French or in English, the books appearing in the collection “Administrative law – Droit Administratif” can be treaties, essays, theses, conference materials or readers. They are selected according to the contribution which they can bring to the European and international doctrinal debate concerning questions of administrative law.

		

	
		
			Foreword

			George A. Bermann

			Out of the intermediate congress of the International Academy of Comparative Law held in Taiwan in May 2012 has emerged this impressive volume by Jean-Bernard Auby on the codification of administrative procedure. The theme of the congress having been codification of the law, a segment on administrative procedure was preordained, for interest in codification in this area has accelerated in recent years.

			Professor Auby launches the work with the observation that administrative procedure, rather than judicial review of administrative acts, lies at the heart of administrative law. Professor Auby is undoubtedly correct. It is what administrative bodies do and how they do it, rather than how they are controlled, that matters most in the lives and businesses of those affected. For too long what is rightly viewed as a tailpiece of administrative law has dominated scholarship in the field.

			Codification has become the form par excellence of administrative procedure. Only a minority of States, it would appear, lack administrative procedure codes of one kind or another at the present time. France is only the most prominent example among these.

			But generalizing about administrative procedure codes is not an easy matter. General administrative procedure codes, or GAPAs (as Professor Auby terms them for short) range widely along various dimensions. Among the jurisdictions encompassed in this study, some codifications date back to the nineteenth century (Spain, for example), while others have not been around very long. (Chile adopted its in 2006.) Some treat administrative procedure narrowly defined, while others venture into what the Finnish report describes as “qualitative standards of administrative behavior in general.” Some, like the American, must by definition treat the so-called administrative tribunals that populate the landscape. Others, due to the absence of such quasi-judicial bodies within the administration, are spared that obligation. Some are “thick” and others “thin,” the former tending to encompass rules, the latter principles. Some organize the law within federal systems, others in unitary ones. Some carve away the administration of certain sectors (like revenue raising), while others do not. Some deal with administrative organization as such; others do not. And so on.

			In addition, GAPAs are not hermetically sealed from other sources of law. Those other sources may be constitutional (as is the case with the notion of administrative due process), but they may also take the form of specific “ancillary” legislation. That has required States to address how GAPAs and these other sources actually interface, and each state has found its own way.

			Nevertheless, general patterns within administrative procedure codification may be discerned, and it is a merit of the present work that it brings them generously to the surface. One such feature of current GAPAs is that they were prepared by committees of experts consisting of administrative officials, judges and academics. That GAPAs are largely the product of extended study is not without significance, because it has made possible an impressive amount of borrowing among legal systems. Undoubtedly, borrowing is facilitated in turn by administrative procedure taking codified form, for codes transplant more easily than the decisional law of courts. The proliferation of codes in the former communist countries of central and eastern Europe offers the most dramatic evidence.

			One of the most prevalent features of GAPAs is their delineation between individual and regulatory acts, though the terminology varies from State to State. Most GAPAs treat separately adjudication (i.e. the resolution of individual cases, whether formally or informally) and rulemaking. Others actually exclude the regulatory species from the GAPA altogether. In either case, the distinction is recognized. The near-universal unit is the administrative act, of whichever species.

			Particularly interesting are the trends in GAPAs that can be discerned over time, whether in terms of (a) a growth in judicial-like procedures within the administration, (b) gravitation toward such non-conventional forms of administration like contracting and data management (including access to documents), (c) a receptiveness to citizen participation, typically through electronic means, (d) attentiveness to the problems of administrative silence and inertia, and (e) a heightened interest in the discharge of administrative functions by delegation to private parties. 

			Where is administrative procedure codification heading? One conclusion is that, among species of legislation, it lends itself to frequent reform. Professor Auby would doubtless agree that the dynamic character of the field reveals its importance to governance and social ordering in today’s world. Even, in some measure, de-codification can be discerned.

			There is one last piece of evidence of the robustness of the field, and that is the pressure that those jurisdictions lacking a GAPA are experiencing to develop and adopt one of their own.

			As Professor Auby shows, the field is one of ongoing dynamism. Even once codified, administrative procedure comes in periodically for fundamental rethinking. That a shared interest in accuracy, efficiency and fairness is driving administrative procedure reform all across the globe makes it evident that comparative administrative law has a continuing role to play. “Codification of Administrative Procedure” is a most welcome addition to the literature in this all-important domain. 

			

		

	

		

			General Report


			Jean-Bernard Auby (1)


			The International Academy of Comparative Law was certainly well inspired when it decided to choose codification of administrative procedure as one of the issues addressed during the 2012 Taipei Congress, whose general topic was codification. The numerous national reports which were submitted constitute a generous and exciting intellectual crop, on which many interesting lines of reflection can be based.


			In fact, what their reading make obvious is that, when analyzing – through the lens of codification – the laws on administrative procedure, it is clearly at the “concrete” heart of administrative law that one is locating herself. We sometimes – at least in some traditions – tend to think that what is at the core of administrative law is judicial review, contentious devices for monitoring administrative authorities. This is not true: what is central to administrative law is the daily functioning of administration, and its daily relationship with citizens. Judicial review is just made for recalling this functioning and this relationship to a smooth and civilized stance when it is necessary.


			The synthesis this report tries to draw was not quite easy to make since, as it will appear, national approaches are sometimes very different on some aspects. On the other hand, it will also appear that many of the issues addressed by national systems are similar. The viewpoints are rather different, the fundamental issues are similar.


			This text will be structured as follows. We will firstly try to make more precise what is meant by “codification of administrative procedure” (I). We will then describe the making of general administrative procedure acts (by way of simplification, we will use the acronym GAPA in all cases, whatever the national wording is) (II). Afterwards, we will address the content of GAPAs: in turn, their general orientations (III) and the way they concretely arrange procedures (IV). We will consider the evolution of GAPAs (V), before making some final remarks on what “living without a GAPA” means (VI).


			
1. Framing the Issue


			
1.1. Administrative procedure?


			The first delineating question to be considered is: what do GAPA refer to as “administrative procedure”? Some remarks deserve to be made here.


			a) In most cases, GAPAs do not worry about defining ‘administrative’, nor ‘procedure’, but some do. Thus, article 2 of the Croatian GAPA states: “An administrative matter is any matter in which an administrative body in an administrative procedure adjudicates the rights, obligations or legal interests of natural persons or legal entities or other parties (hereinafter: the parties) by directly applying laws, other regulations and general acts regulating a specific administrative field”. Let us mention also that some GAPAs restrict their field of application to cases where the administration is acting “under public law” – the German APA does so, for example”: but what this means is not explained in the GAPA itself.


			A crucial delimitation issue, here, is the one between administrative procedure and procedure before courts when they are adjudicating on administrative issues. It essentially depends on one divide, separating systems in which there is a clear-cut boundary between courts and administrative bodies from those in which there is an intermediary area of quasi-judicial administrative bodies, of “tribunals” as they are called in the tradition of many common law systems. Where the separation is clear, as it is the case in most European continental systems (2) (3), also in Taïwan, then, the GAPA will normally apply only to administrative bodies and leave aside all judicial procedure: an exception is Sweden, whose GAPA covers – but in different chapters- procedure before administrative authorities and procedure before courts in administrative litigation. What about systems in which there is a grey zone of “tribunals”, as it is the case in many legal systems belonging to the common law tradition? Few of them have a GAPA, but at least the USA have one, and it does apply to mixed bodies, such as the “administrative law judges” which adjudicate in first instance on appeals exercised within agencies.


			b) Some GAPAs concern themselves with defining what “procedure” means. It is the case of the Portuguese one, whose article 1 establishes that administrative procedure is the “disciplined succession of acts and formalities leading to the formation of the will of the Public Administration or its implementation”, and of the German one, whose article 9 reads: “For the purposes of this Act, administrative procedure shall be the activity of authorities having an external effect and directed to the examination of basic requirements, the preparation and adoption of an administrative act or to the conclusion of an administrative agreement under public law; it shall include the adoption of the administrative act or the conclusion of the agreement under public law”.


			That said, as it will appear further on, some GAPAs do not strictly restrict themselves to dealing with procedural issues and encroach upon substantive ones, which they considered as strongly related to the former. Some of them, for example, will have provisions on – not only procedural – conditions of legality and illegality of administrative acts, others will lay rules concerning administrative liability, on administrative discretion, and so on. In fact, the most recent GAPAs would apparently tend to do what the Finnish report describes as “widening the scope… from merely procedural matters to matters concerning qualitative standards of administrative behavior in general”. 


			
1.2. Codification or not?


			a) One could think that codification of administrative procedure is rather recent practice – except for some marked historical references – and can only be found in a minority of systems. The reality seems to be quite different, and apparently, the number of systems in which there is a GAPA is impressive. They include, at least: Austria, Bulgaria, Chile, Croatia, the Czech Republic, Denmark, Estonia, Finland, Germany, Greece, Hungary, Italy, Japan, Luxembourg, the Netherlands, Norway, Peru, Poland, Portugal Serbia, South Korea, Spain, Sweden, Switzerland, Taiwan, the United States. Among countries which do not have a GAPA one counts several common law ones – the United Kingdom, but many others, with the important exception of the USA (4), also Israel –, and some non-common law systems like the French one, China, Paraguay, for example.


			The underlying logics of the divide must not be too simply apprehended. One could think that the existence of a GAPA reflects a particular stress national administrative law puts on procedural issues, but this would be contradicted by the fact that some legal traditions in which procedure has always considered as essential do not have a GAPA – the British example is the best possible –, while there is one in some systems where procedure is traditionally not considered as central to administrative law like in Germany, or where administrative law is traditionally rather informal like in Denmark or in Finland.


			Slightly more important in determining if one national system has or does not have a GAPA is the fact that, in this system, administrative law is mainly judge-made law or has been significantly built through written law. This factor explains why most of common law systems do not have a GAPA, but also, more strikingly, why the French system, which is normally rather fond of codes, does not have a GAPA: French administrative judges have always wanted to keep all vital aspects of administrative law, including the procedural ones, in command.


			
2. The Making of GAPAs


			In the countries belonging to the – incomplete – inventory we have presented above, here are the dates when the GAPAs were adopted: Austria in 1925, Bulgaria in 1979 with a new version in 2006, Chile in 2008, Croatia in 1931 – when it was part of Yougoslavia –, with new versions in 1956 and 2009, the Czech Republic in 1928, with a new version in 2004, Denmark in 1987, Estonia in 1936 with a new one in 2001, Finland in 1982 with a new version in 2003, Germany in 1976, Greece in 1999, Hungary, Italy in 1990, Japan in 1996, Luxembourg in 1978, the Netherlands in 1994, Norway in 1967, Peru in 1967, Poland in 1928 with a new version in 1961, Portugal in 1991, Serbia in 1997, South Korea in 1996, Spain in 1889 with a new one in 1992, Sweden in 1986, Switzerland in 1968, Taiwan in 1999, the United States in 1946. 


			In the rather complex history which this constitutes, three phases emerge especially. The era of founding models is illustrated by the Spanish one, and, more significantly it seems, by the Austrian one, which inspired several other central European countries. The post-war period was characterized by the establishment of what would become the two most influential models: the US one and the German one. In the more recent period, from the 90s onwards, a large number of new GAPAs appeared, especially in post-communist countries, in which codification of administrative procedure was one the important reformatory tools used in order to combat the administrative abuses which were one of the pleas of the communist regimes.


			The elaboration process of GAPAs took more or less time: in the USA, it unfolded between 1939 and 1946 and included the achievement of 27 separate monographs on 33 agencies, in Germany, it was preceded by twenty years of debate. It was sometimes the occasion of strong discussion, the projected GAPA stimulating opposition, in particular from various administrative authorities:  the local authorities especially in Denmark, for example.


			In general, the GAPAs were prepared by committees of experts, composed with administrators, judges, academics: in Finland, the GAPA was drafted by a working group made of civil servants, counseled by university professors and judges from the Supreme Administrative Court… In Greece, a first draft, elaborated by an academic-oriented committee, was rejected, and was followed by a second one, drafted by a committee consisting mainly of judges, and finally adopted. The presence of foreign experts in the elaboration committee is mentioned at least in the case of Estonia.


			In various cases, external influences made themselves feel, even if no direct foreign contribution was included. Before the Second World War, the Austrian model was, as it has been mentioned, quite influential in central Europe: in the post-communist era, countries of the latter had an eye on the German model, as it is noted in the Estonian report. The same central-European countries also drew intellectual input from the Council of Europe’s Recommendations (5).


			
3. The Content of GAPAs: General Orientations


			Let us try, now, to give an overview of what the general orientations of the various GAPAs are. We will first examine the scope they cover (1°), then the way they combine with the other sources of administrative procedure rules in their legal system (2°) and finally the basic concepts and principles they rely on (3°).


			Incidentally, one striking difference between the GAPAs is their size, their more or less detailed character. The spectrum, here, goes from slim models, in which just some rules deemed essential are formulated – one example is the Swedish GAPA, which has only 33 articles-, to stretching ones in which one finds a vast array of not only principles but also rules concerning various concrete issues – the Croatian one, for example, with its 292 articles-.


			
3.1. Scope


			One can observe rather big differences in the scope of issues that is covered by the various GAPAs. The main ones are related to the bodies and the fields of administration which are covered, and to the kinds of administrative acts which are submitted to the APA. But many other variations can be observed.


			
3.1.1. In terms of bodies regulated


			The institutional perimeter of GAPAs is subject to variations on three main aspects. 


			The main target of GAPAs is constituted by national agencies. Nevertheless, in most cases, at least where the state is unitary, local administrative bodies are also concerned. This is the case even in a “regional” state like Spain – whose institutional architecture is in between unitarism and federalism –: its GAPA is expressly said to be applicable to administrative bodies of the autonomous communities and local governments (6). Sometimes, procedural requirements commonly applicable to national and local administrative bodies are complemented for the latter by another piece, specific, of legislation: the Finnish report mentions such an arrangement.


			In federal systems, there are in general two tiers of GAPAs: one federal applicable to federal agencies, and normally one in every state, applicable to statal authorities: this is the case in Brazil, in the United States, in Switzerland. Things are slightly more complex in those of federal systems in which federal policies are partly implemented by statal administrations: in Germany, which is a typical example of this, the federal Administrative Procedure Act is made applicable to “official bodies…of the Länder and local authorities and other public law entities subject to the supervision of the Länder where these execute federal legislation on behalf of the federal authorities” (7). In general, the content of statal GAPAs is very much inspired by the federal one (8). 


			Whether the GAPA is, or not, applicable to independent agencies is subject to variations. In general, they are included in the GAPA’s scope of application: this is the case in the United States, for example, where the Administrative Procedure Act is common law for all federal agencies. Then, in many cases, the GAPA just submit them to some basic rules, and, for the rest, refers to special regulations, made by legislation or elaborated by the agencies themselves (9). 


			One important issue – considering the contemporary development of “outsourcing”, “contracting out” and the like – is whether the GAPA is deemed applicable to private entities entrusted with public functions or powers. Explicit provisions in that direction can be found in many GAPAs, among which: the Croatian one – whose article 1 refers to “legal entities vested with public powers”, the Finnish one, the Norvegian one – §1 of the Public Administration Act: “A private legal person shall be considered an administrative agency in cases where such person makes individual decisions or issues regulations”–, the Serbian one – article 2 of the Law on General Administrative Procedure: “Companies and other organizations shall also act in compliance with the present Law in exercise of their legally granted public powers when making decisions or performing other activities (defined as administrative by article 1)”, the Taïwanese one. In other cases, the scope of GAPAs has not be extended to private entities: thus in Denmark, or in Estonia.


			
3.1.2. In terms of fields of administration covered


			The question, here, is whether the GAPA is meant to apply to all administrative activities in all possible fields, or if some fields of administration are left aside because they are thought to require specific procedural rules.


			Many GAPAs exclude from their scope some fields of administration: taxes in the Czech GAPA, taxes and planning in the Norvegian one, “procedures of the federal or local tax authorities” in the German one (10), taxes, “proceedings relating to the jurisdiction of Polish diplomatic representations and consular offices” and “cases arising from… organizational hierarchy in relations between State bodies and other State organizational units” in the Polish one (11), “the executive activity of the Swedish Enforcement Authority” and “the activities of police authorities, public prosecutors, the Swedish Tax Agency, the Swedish Customs Service or the Coast Guard relating to crime prevention” in the Swedish one (12), “acts in relation to matters concerning diplomacy, military and safeguard of national security” in the Taïwanese one (13).


			Quite often, the fields of administration which are put outside the ambit of the GAPA are so dealt with because their procedures are submitted to a separate and specific piece of legislation. There are variations on the way this kind of specific legislation combines with the GAPA: we will come back to this further on. In some systems, there are limitations to the possibility of specific legislation: in the Croatian system, for example, only certain issues of administrative procedure can be differently regulated than in the GAPA, in Denmark, a “Guide to good lawmaking” issued by the Ministry of Justice prescribes that no specific legislation on administrative procedure would be made unless it has been thoroughly examined that the general rules would not suffice, in Germany the existence of the GAPA compels the legislator at least to justify explicitly any deviation from its procedural model.


			Of course, submitting some administrative activities to special rules can be done without rejecting them outside the GAPA: by including these special rules in the GAPA itself, in a separate chapter. It is, for example, what the Polish GAPA does with social insurance (14).


			
3.1.3. As to the kinds of administrative acts included


			The administrative act, or decision or order, etc. plays in general an important role in GAPAs: one of the main function of the latter, if not their predominant function, is to determine under which procedural mechanisms administrative acts are elaborated, implemented, modified, and so on. The concept of administrative act is sometimes really the backbone of GAPAs, it is always a central ingredient: we will come back to that below.


			Then, differences appear. One, of major importance, is between GAPAs which apply both to administrative decisions of a regulatory character and administrative decisions aimed at one or several individuals, and those which apply only to the latter. The US Administrative Procedure Act belongs to the first category, being applicable to adjudication – deciding about particular situations - and rulemaking – decisions issuing rules–: so also do the Estonian one, the Portuguese one. On the contrary, the German Administrative Procedure Act is only applicable to individual decisions – in fact, in German Law, regulatory decisions taken by administrative authorities do not have the nature of “administrative acts”: so are, too, the Czech one, the Dutch one, the Polish one, the Swiss one. 


			When the GAPA applies both to administrative decisions and individual decisions, it often submit the two species to different rules: in the Norvegian Public Administration Act, there is one chapter on general rules, three on individual decisions, and one on regulations.


			As everyone knows, the divide between “regulatory” or “general” decisions, and “individual” or “particular” ones is not so clear-cut. Some administrative decisions are on the edge between the two categories: those which apply to a given area – urban plans, typically –, or the decision to fund a project. Some GAPAs will assimilate them to regulations or individual decisions: thus, the Finnish Administrative Procedure Act applies to decisions that have general applicability in a given area and that are not to their nature regulatory, while it normally covers only individual decisions. Others will rather provide these “mixed” or “intermediate” acts with a group of special rules: it is what the German Administrative Procedure Act does with plans.


			An issue which is in general not explicitly addressed in the GAPAs is whether it is applicable to the administrative “soft law”, ie purely internal decisions, or non obligatory acts, and so on: it is accepted that the German Administrative Procedure Act does not apply to factual administrative actions like administrative warnings, recommendations or non-legally binding forms of consensual administrative action (15). Apparently, the regulation of their procedure – if there exists any – is often left to other sources of administrative law: exceptions exist, and for example the Czech Administrative Procedure Code is on some aspects applicable to informal acts like opinions, certifications, communications. 


			What about contracts made by public authorities? Apparently, half of the GAPAs consider that they are an issue which is foreign to them, and half include provisions concerning them. Among those which contain some provisions concerning contracts: the Czech one, the Croatian one, the Finnish one, the Estonian one, the German one, the Greek one, the Taiwanese one. Among those which do not regulate contractual procedures: the Polish one, the Portuguese one, the US one. It must be added that provisions found in GAPAs which include something about public contracts are in general a few. Furthermore, they tend to concentrate on jurisdictional issues – who is entitled to decide on contracts and sign them, and so on –: competitive procedures for the choice of the contractor are regulated elsewhere. In the Danish Administrative Procedure Act, the only provisions applicable to contracts are those on impartiality and confidentiality.


			
3.1.4. As to issues regulated


			Within the variable limits they establish as to the bodies, the fields of administration, the kinds of acts they include, the spectrum of issues GAPAs address is also variable. Let us just give some examples of a few which are regulated only in some GAPAs (those which are frequently considered will appear in the successive developments).


			Some GAPAs contain provisions about the enforcement of administrative decisions: this is the case of the Czech one – except when it comes to the execution of monetary decisions, another text being then applicable-, of the Croatian one, of the Dutch one, of the Serbian one (16), of the Spanish one (17). 


			Some GAPAs include provisions concerning the administrative acts legality – apart from the special issue of whether the infringement of procedural requirements of GAPAs affects the legality of administrative decisions, to which we will turn further on –: the German one, in articles 44 and sq., concerning the invalidity of an administrative act, and its consequences, the Spanish one, whose articles 62 and 63 deal with the different forms of nullity which can affect an administrative act, the Taiwanese one, whose article 112 addresses the situation where an administrative act is only partially illegal.


			
3.1.5. Organisational issues


			Beyond procedural issues strictly speaking, some GAPAs concern themselves with various organizational ones, which they deem connected with administrative procedure.


			Thus, some GAPAs will specifically consider the situation where the administrative decision is taken by a collective body, and establish rules about notification, majority requirements and so on: so do the Croatian one (18), the Greek one  (19) the Serbian one (20), the Spanish one (21), the Swedish one (22).


			Various provisions concerning the relations between different administrative authorities can also be detected: about delegation of competences by an authority to another one in the Greek one (23) and the Spanish one (24), about “conferences of services” in which different administrative bodies commonly involved in one particular procedure will coordinate, in the Italian one (25) and the Spanish one (26), about agreements between different administrative authorities – in the line of “conferences of services” or not -in the Italian one (27). 


			The Polish Code of Administrative Procedure declares itself applicable to disputes regarding jurisdiction between administrative bodies (28). The German Administrative Procedure Act establishes a principle of “authorities’ duty to assist one another” (29), the Spanish one a principle of “institutional loyalty” in relations between administrative authorities (30): this is certainly related to the fact that both states are composite ones – one federal, one “regional” –, in which coordination between administrative entities raise sometimes specific problems.


			The Spanish GAPA, in its article 11, lays down some rules concerning the creation of administrative bodies by the various administrations.


			
3.1.6. Conflicts of interest


			Some GAPAs do not include any rules concerning the situations of conflict of interest in which administrative authorities could be placed – which does not mean, of course, that the matter is not regulated elsewhere, by written law or case law: for example, the Danish one. Others address the issue, either through dedicating one special chapter to it – so do the Norvegian one (31), the Polish one (32), the Serbian one (33), the Swedish one (34), the Taiwanese one (35)- or through impartiality rules alongside other rules concerning officers capacitated to conduct an administrative procedure – so do the Austrian one (36), the Chilean one (37)-.


			
3.1.7. Freedom of information


			In some cases, the rules concerning access to administrative data are included in the GAPA: thus, in the Italian one – Chapter V, “Access to administrative documents” –. In others, they are located in distinct legislation: Denmark has a specific “Data Protection Act”, the United States have a “Freedom of Information Act”.


			
3.1.8. Administrative liability 


			The Spanish Administrative Procedure Act is apparently the only one in which extensive rules on administrative liability can be found – articles 139 to 144–.


			
3.2. Combination with other sources


			a) When analyzing the GAPAs, one must not forget that many of them are leaning on constitutions which contain some principles related with administrative procedure, either because they are explicitly aiming at it or because constitutional case-law drew from them implications concerning it: the rule of due process, famously, in the US Constitution but also, for example in the Constitution of Paraguay, also in the Brazilian one (38) and in the Taiwanese one, the principle of good administration, present for instance in the Finnish Constitution, the resembling principle of “buon andamento” in the Italian Constitution (39), or the various principles articulated in the article 103 of the Spanish Constitution: “The Public Administration shall serve the general interest in a spirit of objectivity and shall act in accordance with the principles of efficiency, hierarchy, decentralization, deconcentration and coordination, and in full subordination to the law”.


			b) In the – rather frequent, as already mentioned – cases where the GAPA is complemented by one or several pieces of specific legislation, then the question arises of how they are connected together. Several solutions can be detected. 


			The first one can be phrased impermeability. The GAPA and the specific laws apply separately, each one being fully applicable in its proper scope of application: that is, for instance, the relation established between the Estonian GAPA and other statutes concerning procurement.


			The second one relies on the subsidiarity of the GAPA: one example of this is given by the Swedish Administrative Procedure Act, whose Section 6 reads: “Where an Act or an ordinance contains a provision that is inconsistent with this Act, that provisions shall prevail”.


			In such an arrangement, the relationship between the GAPA and specific statutes is based upon the subsidiary application of the former: the GAPA rules play the role of “default” rules, applicable to procedural issues which are not regulated in the specific statutes. The relationship between the German Administrative Procedure Acts and specific legislation is thus organized under a general principle, the GAPA being, following its article 1, applicable “where no federal law or regulation contains similar or conflicting provisions”. In other cases, the subsidiarity relationship applies to some particular fields: for example, the Spanish GAPA, normally, does not apply to administrative procedures in the field of taxes, but it recovers an auxiliary role where there is a gap in the tax legislation (40).


			The third one is the one in which the GAPA and specific legislation apply complementarily: their provisions can apply jointly if this creates an added value.  This is how it works as a general rule in the Chilean system (41), as well as in the Portuguese system or in the Swiss one. This is how the Finnish Administrative Procedure Act combines with the Municipal Act, which, as it was mentioned, contains some provisions about procedural requirements applicable to local authorities.


			In some laws, the relationship between the GAPA and specific legislation is variable. Thus, in Czech law, the application of specific statutes sometimes excludes the application of GAPA rules, but in general the GAPA plays a subsidiary role in relation to specific statutes. In Estonian law, the Administrative Procedure Act rules – in its §112 – that it is applicable in a field covered by a specific statute only where this statute so prescribes; however, courts have admitted that a direct reference to the GAPA is only necessary when the special act has the same level of specificity as the GAPA, while, if the special statute has a lower level of regulativeness, the GAPA is also applicable even without a direct reference.


			c) Obviously, in some systems, specific legislation which must be coordinated with the GAPA is not only sector-specific, in the sense of concerning one particular fields of administrative action, but also agency-specific, in the sense of specifically applicable to one particular agency or group of agencies. In the US system, for example, the Administrative Procedure Act is very much complemented by the organic statute proper to one particular agency.


			An important question is whether the administrative authorities are entitled to complement by themselves, and even adjust, the GAPA rules. In the German system, agencies have sometimes a margin of manoeuvre for adapting the procedure to the more or less complex character of the case. In other laws, they have an apparently wider room for adjusting their procedures: in Estonia, agencies have an extensive freedom to arrange details, and the same situation seems to exist in Taïwan. In Portuguese law, many of the GAPA provisions are facultative and agencies can deviate from them where they deem them not adapted.


			
3.3. Concepts and principles


			
3.3.1. GAPAs are more or less centred on the administrative act.


			As already suggested above, the administrative act, or decision or order (42), etc. plays in general an important role in GAPAs, the function of which is essentially to regulate the procedural ways through which administrative acts, decisions, etc. are made. In Polish law, the national reporter informs us, “the key constructions of the Code of Administrative Procedure are the notions of party and decision”. All GAPAs centred on the administrative act do not accept the same definition of it, that said: we have already underlined that.


			Then, there are also GAPAs which do not refer to the concept of administrative act: this is the case of the US Administrative Procedure Act, whose basic concepts are, as already recalled, rulemaking and adjudication.


			And there are also GAPAs that, while retaining the administrative act as a basic concept, are not entirely focused on it because they are based upon a wider vision of what administrative action or administrative procedure consists of. The purpose of the Finnish Administrative Procedure Act is to regulate the means by which public authorities deal with “administrative matters”, and administrative decisions are just one of these means. As we will see later on, other GAPAs retain the idea that the outcome of an administrative procedure can be something else than a decision, and for example an agreement. Similarly, the Italian GAPA accepts that an administrative procedure can end in something else than a decision: Italian administrative law expresses this in two different concepts, “procedimento” and “provvedimento”.


			
3.3.2. GAPAs’approach is more or less judicial-like


			Some GAPAs handle the issue of regulating procedure in a quasi-judicial way. As we will see further on in more details, they design a kind of administrative (internal) lawsuit, regulate the way it starts, the way it runs, how it ends, and they raise nearly all the questions usually addressed in judicial procedural law:  burden of proof, ways of proof, contradiction, hearings, and so on and so forth. They lay down rules about how the “case” will be circumscribed: how the issue will be submitted to the administration, who will be party, what the time-limits will be. Typical of this approach are the Croatian GAPA and the Serbian one, which regulate meticulously all these issues.


			Many other GAPAs will not concern themselves with producing such precise regulation, and they will be less inspired by the judicial model. However, it is obvious that the contemporary trend towards nurturing the rights of the citizens in their relations with administrative authorities creates a general attraction of administrative procedural law towards this model, to which the most recent GAPAs are more resembling than the oldest ones.


			
3.3.3. Differences related to principles put forward in the GAPAs


			Some GAPAs place the rules they lay down under the heading of principles, and some do that extensively, while other GAPAs are not too much preoccupied by making explicit their underlying principles.


			The Italian GAPA rules, in its article 1, that “Administrative action shall pursue the objectives established by law and shall be founded on criteria of economy of action, effectiveness, impartiality, publicity and transparency, in accordance with the modalities provided for both by this Law and by the other provisions governing individual procedure ,as well as by the principles underpinning the Community’s legal order”. According to Section 7 of he Swedish Administrative Procedure Act, “each matter to which a person is a party shall be handled as simply, rapidly and economically as is possible without jeopardizing legal security. In its handling of matters, the authority shall avail itself of the opportunity of obtaining information from and the views of other authorities, if there is a need to do so. The authority shall also by other means make matters easy for the people with whom it deals”. As to the Taiwanese GAPA, its article 1 reads: “this Act is enacted to ensure that all administrative acts are carried out in pursuance of a fair, open and democratic process based on the principle of administration by law so as to protect the rights and interest of the people, enhance administrative efficiency and further the people’ reliance on administration”.


			The widest range of principles appealed to can probably be found in the Polish Code, which evidences eleven: “1) the principle of rule of law (legality), 2) the principle of objective truth, 3) the principle of taking into account the social public  and the  right interest of the party, 4) the principle of protection of legitimate expectations, 5) the principle of providing information, 6) the principle of hearing the parties, 7) the principle of explaining the legitimacy of reasons for action (persuading), 8) the principle of speed and simplicity of procedure, 9) the principle of amicable solutions for cases  where there are parties with contradictory interests, 10) the principle of writing 11) the principle of two instance procedure, 12) the principle of stability of final decisions, 13) the principle of court control of the decision in reference to the conformity with the law”. The Croatian Administrative Procedure Act only refers to nine: lawfulness, proportionality in protection of rights of parties and public interest, assistance to a party, establishment of material truth, independence and discretion in the evaluation of evidence, efficiency and cost efficiency, access to data and data protection, right to a legal remedy, and protection of acquired rights.


			Some administrative laws on procedure retain a principle under which procedural requirements have to be established at a level which balances public and private interests: this is the case of the German one, of the Swiss one , of the US one. This proportionality-type principle inspires for example the beginning of the Croatian GAPA’s article 1: “The right of a party may be limited by the action of an administrative body only where so anticipated by law and if such action is necessary for achieving the purpose determined by law and proportionate with the aim that is to be achieved”.


			
3.3.4. One procedural pattern or several?


			Some GAPAs design one all-use procedural pattern, leaving room for specific legislation to complement it by specific rules: this is the case, for example, of the Swedish Administrative Procedure Act.


			Other GAPAs provide for several kinds of proceedings, or allow for different proceedings in some cases. 


			The US Administrative Procedure Act lays down different rules for rulemaking and adjudication, and, in both cases, it also differentiates formal and informal procedures. The German Administrative Procedure Act contains specific procedures for planning (43), and so does the Taiwanese one (44). The Spanish GAPA has special provisions concerning the issuing of decisions which have the nature of sanctions (45). As a result, this type of GAPAs tend to have a scale of procedural requirements,  depending on the more or less sensitive character of the matter –: sanctions call for stricter ones.


			Some GAPAs contain differentiations which rather correspond to an adaptation to certain contextual situations. Thus, the Chilean one envisages specifically the situations of emergency (46), and the Norwegian one the situations in which the country is “at war or under the threat of war” (47). 


			
3.3.5. Room for participation of lay citizens


			The GAPAs are more or less influenced by the development of participatory democracy, and make the procedure more or less open to the direct participation of citizens.


			The issue takes its real meaning when related to the issuing of regulatory decisions, but it is not quite absent from the regulation of procedures leading to individual acts. Indeed, in some GAPAs, rules can be observed that allow the people who are not parties to a – non regulatory – procedure to take part to it: thus, in the Finnish Administrative Procedure Act, whose section 41 reads: “if the decision of a matter may have a significant effect on the living or working conditions of others than the parties, the authority shall reserve such persons the opportunity to receive information on the bases and objectives of the consideration of the matter and to express their opinion thereon”.


			It is in the field of rulemaking that participation of the citizens becomes of the greatest significance: as a way of associating them to the production of norms which, contrary to parliamentary law, are not adopted by people they have elected. Some GAPAs have allowed a large room for citizens participation in that respect: it is famously the case of the US Administrative Procedure Act, in particular with the “notice and comment” procedure (48). Similar kinds of proceedings can be found in various other GAPAs (49), like the Brazilian one or the Portuguese one. 


			In countries where referenda can be made on administrative matters – in general, at the local level-, apparently this is not addressed by the GAPA, but rather in specific legislation: it is what the Finnish national reporter signals, for example.


			
4. The Content of GAPAs: concrete arrangements


			Let us notice at first that most of the GAPAs – at least the ones which were made since the 80s – offer provisions on electronic procedures and the consequences of IT on the relations between citizens and administrative authorities: by exception, the Greek one does not. The Chilean GAPA admits as a principle that administrative procedures may be conducted by electronic means (50). The Austrian one makes clear that submissions by citizens may be filed by e-mail (51). The Croatian one rules that “administrative bodies, parties and other persons participating in the procedure may also communicate in electronic form”, and contains provisions on the electronic signature, the date when a submission made by e-mail is regarded to be filed, and so on (52).


			
4.1. Proceedings


			
4.1.1. Jurisdictional issues


			Some GAPAs provide answers to the question “who will be in charge of the procedure?”. In fact, this coin has two sides, that some GAPAs neatly distinguish.


			The first one is determining which administrative organization has jurisdiction for driving the procedure. Some GAPAs devote an entire chapter to this problem: the Croatian one (53), the Polish one (54), the Serbian one (55), the Taiwanese one (56). One issue they especially address is the one of territorial jurisdiction, the determination of which administrative entity is competent according to the place where the submission is made, or the location of the issue it raises, or whatever other territorial criterion they put forward. Some GAPAs will inclusively address the issue of conflicts on jurisdiction: this is the case of the Croatian one, for example.


			The second one, which is also considered by some GAPAs, is, provided that one particular administrative segment has jurisdiction, which officer, within this segment, will be in charge of the procedure (57). The Croatian GAPA dedicates one entire chapter to this issue (58), and so does the Italian one (59). 


			
4.1.2. Starting up of the procedure


			The main question, here, is “who can initiate the procedure?”.


			In Croatian law, an administrative procedure, the national reporter writes, is always initiated by an administrative authority: but it can initiate it further to an application of the party or “in the line of duty” – ex officio –. According to article 22 of the German Administrative Procedure Act, “the authority shall decide after due consideration whether and when it is to instigate administrative proceedings”.


			The Spanish GAPA (60) rules that administrative procedures can be started either ex officio or under the solicitation of a citizen. Similarly, article 61 of the Polish GAPA provides that “administrative shall be commenced ex officio or at the instigation of the parties to the proceedings”: however, article 182 of the same text also gives the “public prosecutor” the right to “require the proper public administration body to begin proceedings for the purpose of correcting a state of affairs that is not in accordance with the law”.


			
4.1.3. Parties


			Where GAPAs come close to a “quasi-judicial” vision of administrative procedure, they naturally concern themselves with determining who is “party” to the procedure and what the rights of the parties are. Obviously, the issue arises in procedures concerning individual situations and not in rulemaking, where what is at stake is the different issue of participation of lay citizens: we have already come across it. Some intermediary situations can be considered by GAPAs, though: for example, pursuant to §44 of the Austrian one – which as we mentioned, does not cover rulemaking –, “if more than 100 persons are likely to be involved in an administrative matter or in joint administrative matters, the authority may publicly announce the submission or the submissions by edict”, and several specific provisions will apply, among them one which allows the authority to conduct a public debate.


			Who is party? Several GAPAs give a clear definition of it. According to article 1 of the Austrian one, “Persons who make use of the services performed by an authority or who are affected by the activity of such authority, are persons involved, and, to the extent they are involved in the matter on the grounds of a legal title or a legal interest, they are parties”. Under article 3 of the Norwegian GAPA, a party is simply “a person to whom a decision is directed or whom the case otherwise directly concerns”. In the Serbian one, article 28 rules that “a party to proceedings (“a party”) is any person whose legal interests or responsibilities are the object of the proceedings or who requires the intervention of a body in respect of their legal interests or responsibilities”. In an effort to be more precise, the Taiwanese GAPA provides, in its article 20, that “The term “party” used in this Act denotes the following persons: 1. An applicant and the adverse party to an application. 2. A person subject to the administrative disposition rendered by an administrative authority. 3. The opposite party to an administrative contract signed with an administrative authority. 4. A person for whom administrative guidance is employed. 5. A person filing a petition with an administrative authority; and 6. Any other person intervening into administrative procedures under this Act”.


			Some GAPAs envisage the case of persons who are not initially parties to the procedure, but turn out to be affected by it. In that spirit, for example, article 23 of the Taiwanese one provides that ”when the conduct of a procedure will affect the right or legal interest of a third person, the administrative authority may ex officio or upon application give such person a notice of intervention into the procedure as a party thereto”.


			Some GAPAs devote a range of detailed provisions to the rights of parties: three chapters in the Danish one (61), one chapter in the Croatian one (62). Among the rights usually granted to them, two are of a prominent importance. The first one is the right to be informed on all relevant elements of the case: as the Swedish GAPA rules in its Section 16, “An applicant, appellant or other party is entitled to have access to the material that has been brought into the matter, provided that the matter concerns the exercise of public power in relation to someone”. The second one is the right to be heard and to contradiction: this prerogative was, for example, added in 1991 to the Portuguese GAPA, which did not contain it previously.


			
4.1.4. Evidence


			An essential issue, especially in GAPAs which have adopted a “quasi-judicial” stance, is about the establishment of the facts, the burden of proof, the modes of proof, and so on.


			Actually, most of the GAPAs adopt an inquisitorial viewpoint and place the burden of proof on the administrative authority: this is the case of the German one – article 24: “The authority shall determine the facts of the case ex officio. It shall determine the type and scope of investigation and shall not be bound by the participants’submissions and motions to admit evidence” –, of the Polish one – article 7: “Public administration bodies… shall take all necessary steps to clarify the facts of a case…” –, of the Portuguese one.


			Some GAPAs contain precise rule about various concrete issues related to the establishment of facts, notably about the participation of witnesses – Croatian GAPA, articles 62 and sq., – and experts – for example, Austrian GAPA, §53 –, about oral hearings – for example Croatian GAPA, article 54– but also about the probatory effect of public and private deeds – Austrian GAPA, §47 –, or inspections – Austrian GAPA, §54, Polish one, article 85, Norwegian one, §15 –.


			
4.1.5. Other issues


			In the most detailed GAPAs, one can find provisions about a lot of concrete issues, of which we will give only a list of examples:


			– Time-limits in which authorities in charge of a procedure must decide: Italian GAPA, Section 2 (90 days), Serbian GAPA, article 208 (30 days if there is no need to conduct a separate investigation, 90 Days otherwise), Spanish GAPA, article 42 (3 months, unless specific regulation rules otherwise);


			– Language of the procedure: German GAPA, article 23 (special rules on applications not made in German), Spanish GAPA, article 36 (applications to statal authorities normally in castellan, but some room for applications made in the official languages of some autonomous communities), Swedish one, section 8 (resort to an interpretor when the applicant does not have a command of the Swedish language);


			– Representation of the parties: Austrian GAPA, §10, Norwegian one article §12 – “A party has the right to call on the assistance of an advocate or other agent at all stages of the proceedings” –, Polish one article 32, Spanish one, article 32;


			– Service of documents by the administration: Polish GAPA, article 39, Serbian one, article 71 and sq., Taiwanese one, article 67 and sq.;


			– Minutes: Croatian GAPA, article 76 (“Minutes shall be kept about oral hearings or other important actions in the procedure, as well as about important verbal statements of parties or third parties in the procedure”), Norwegian one article §11d, Polish one – “The public administration body shall make concise minutes of each act in the proceedings that is of relevance for a decision in the case, unless such act has been recorded in writing by some other means”);


			– Fees payable to experts – Austrian GAPA, §52, witnesses – Austrian GAPA, §51, and determination of who bears the costs of the procedure – Croatian APA, article 161: “The administrative body bears the regular expenses of the procedure, expect for the expenses of administrative fees or other expenses which are borne by the parties under special regulations”, Norwegian one, §36, Polish one article 261 “The party shall be liable for any costs of proceedings that: 1)were caused by its own fault, 2)were conducted in the interest or at the instigation of the party, and which are unrelated to any statutory duty of the body conducting the proceedings”, Serbian one, articles 103 and sq., Taiwanese one, articles 52 and sq. –;


			– Etc.


			
4.2. Outcome


			
4.2.1. Kinds of possible outcomes


			A most interesting comparative observation is that, if normally the GAPAs expect a decision to be taken at the end of the procedure, some consider other possible outputs.  Apart from the fact that they sometimes lay rules about various incidents which put a natural end to the procedure, like renunciation from the applicant, or objective impossibility of concluding – for example, in the Spanish GAPA, article 87 –, the most striking is that some GAPAs accept that an administrative procedure can end up in an agreement rather than in a unilateral decision: this is the case of the German Administrative Procedure Act, whose article 54 rules that “the authority may, instead of issuing an administrative act, conclude an agreement under public law with the person to whom it would otherwise direct the administrative act”, along with, for example, the Spanish one (63). Interestingly enough, some GAPAs make possible that the procedure would lead to an agreement between the parties, or some of them: thus, the Croatian one – Article 57 –, the Polish one – Article 13: “Cases which involve parties with conflicting interests may be settled by means of a settlement drawn up before the public administration body (administrative settlement) and article 114” –, the Serbian one – Article 124–.


			In cases where the conclusion of the procedure must be a decision – which means in all cases for some GAPAs, in all but some for others-, the latter is in general required to be a written one – see Chilean GAPA, article 5, Polish GAPA, article 109, Serbian GAPA article 196 –. Still, some GAPAs envisage decisions taken orally-Norwegian GAPA, §23: “An individual decision shall be in writing except where, for practical reason, this would be particularly burdensome for the administrative agency”, Spanish one article 55 – or just by making a “note on the file” – Croatian GAPA.


			Some other aspects of the decisions taken at the conclusion of administrative procedures are also often addressed. Their motivation is frequently required: it is made obligatory, for example, by the German GAPA – article 39 –, the Norwegian one – §24-, the Polish one – article 107: “A decision should contain… a factual and legal justification” –, the Serbian one – article 199 –, the Spanish one – article 54 –, the Swedish one – Section 20, which allows a range of exceptions –, the Taiwanese one – articles 96 and 97 –. Another issue the GAPAs often deal with is the publicity decisions reached at the end of a procedure must receive: thus, for example, in the Greek GAPA – articles 18 and 19 –, the German one – article 41 –, the Norwegian one – §27 –, the Spanish one – article 52 –.


			
4.2.2. Obligation to issue an outcome and consequences of inertia


			Some GAPAs establish an explicit obligation for the administrative authority to lead the procedure to a conclusion – which will in general be a decision –: article 2 of the Greek GAPA edicts a principle of “ex officio action”, which is interpreted as meaning that public authorities have both the right and the obligation to act, a similar principle is laid down in the Chilean GAPA – articles 8 and 14 – and in the federal Swiss one. As we have already noticed, some GAPAs even prescribe time-limits for an outcome to be issued.


			Then, what about situations in which the administration remains silent, or becomes silent at a certain stage of the procedure, and does not lead the procedure to an output? Comparative administrative law teaches us that this problem has three main possible solutions: the first one is to give the applicants a recourse before another authority – other than the one who is in charge of the procedure –, the second one is to assign legal consequences to the administrative silence, the third one is to make possible for the citizens to ask a judge that he instructs the administration to decide. 


			An example of the first species is given by the Serbian GAPA, whose article 208 rules: “If the authority whose decisions are subject to appeal fails to adopt a decision and serve it on the party within the specified time period, the party shall be entitled to file an appeal as if his/her requested were rejected. In case an appeal may not be filed, the party may directly initiate an administrative dispute proceedings before the court of competent jurisdiction in accordance with the law regulating administrative disputes”. 


			The second solution, which is adopted by several GAPAs, is known to create frequent problems in its application. It consists of deciding that when the administrative authority has not produced an output to the procedure at a certain time – which can be the end of time-limits for deciding if there exist some, or special ones –, it has the legal value of a positive or a negative decision. In German law, the former solution normally prevails: “Upon expiry of a specified decision-making period, an approval that has been applied for shall be deemed granted (fictitious approval) if this is stipulated by law and if the application is sufficiently clearly defined in content” – GAPA, art. 42 a –. A principle of “Silence-equals-assent” is also laid down by the Spanish GAPA – article 43 – and by the Italian one – Section 20 –: in the latter case, it has famously raised many problems in practice, so that the corresponding provisions have been modified several times (64). In Chilean law, the administrative silence normally equates to an acceptance of the application, but it has the sense of a refusal in some fields – GAPA, articles 64 and 65 –. 


			The third method is represented by the judicial action in issuance of an administrative act which exists in German law – but is not regulated by the GAPA, since it is organized by the Code of Administrative Court Procedure, article 42: “The rescission of an administrative act (rescissory action), as well as sentencing to issue a rejected or omitted administrative act (enforcement action) can be requested by means of an action.” – and has some echo in article 25 a of the Swiss federal GAPA.


			
4.2.3. Consequences of procedural irregularities on the outcome of procedures


			GAPAs impose procedural requirements on the administrative authorities, and some of them do so extensively. They correspondingly create a contentious risk, all the rules they lay down being potential arguments for challenging the decisions taken without their having been respected in details. Some GAPAs try to reduce this contentious risk by restricting the consequences of procedural irregularities on final decisions (65). Under the Estonian one – §58 –, the annulment of an administrative act cannot be demanded solely for the reason that procedural requirements were not met if this violation did not affect the resolution of the matter. The German one similarly reads in its article 46: “Application for annulment of an administrative act… cannot be made solely on the ground that the act came into being through the infringement of regulations governing procedure, form or local competence, where it is evident that the infringement has not influenced the decision on the matter”. In slightly different terms, the Italian GAPA – Section 21octies – rules that “a measure that is adopted in breach of rules governing procedure or the form of instruments shall not be voidable if, by virtue of the fettered nature of the measure, it is evident that the provisions it contains could not have been other than those actually adopted”. 


			
4.2.4. Appeals


			Many GAPAs concern themselves with arranging appeals which can be filed to another administrative body instead of, or before, acting in court, where the outcome of the procedure is found not satisfactory.


			In several GAPAs, appeal corresponds to a right, which is only ruled out in certain situations: it is so, for example, in the Croatian one – article 105 –, in the Polish one – article 15: “Administrative proceedings will be two-tier, with provision for appeal” –, in the Serbian one – article 213 –. The Norwegian GAPA and the Spanish one – article 107 – exclude the possibility of administrative appeals against regulatory decisions. Conversely, some GAPAs make the exercise of an appeal an obligatory step before going to courts: this is the case of the Dutch one.


			Then, GAPAs which design appeal procedures in details encounter a large scope of issues, among which:


			– who the appeal must be submitted to: it may be the authority who made the contested decision like in Swedish law –GAPA, Section 23 – and Croatian law, or a superior one like in Norwegian law – GAPA, §28 – and Polish law – GAPA, article 127 –. In some cases, appellate bodies will be independent ones like in Austrian law – GAPA, §67 – and in the US system of “administrative law judges”;


			– time-limits for appealing: which may be two weeks – Austrian GAPA, §63 – or 15 days – Croatian GAPA, article 109, Serbian GAPA, article 220 –, three weeks – Norwegian GAPA, §29, Swedish GAPA, Section 23-one month – Spanish GAPA, article 115 –;


			– suspensive effect of the appeal: admitted (Austrian GAPA, §64), or not (Spanish GAPA, article 111), or left for the appellate entity to decide (Swedish GAPA, Section 29: “An authority that has to consider an appeal may decide that the decision appealed against shall be suspended until otherwise ordered.”);


			– whether the outcome of the appeal may be less favourable to the appellant than the initial one: such a result is excluded in principle in Norwegian law (GAPA, §34: “The administrative decision may not be altered to the detriment of the appellate unless it is considered that his interests must yield out of consideration for other private individuals or the public interest.”) and the Polish one (GAPA, article 139: “An appeal body may not issue a decision which would be disadvantageous for the party bringing the appeal, unless the challenged decision fragrantly breaches the law or is flagrantly against the public interest.”);


			– etc.


			
4.2.5. Modification and revocation of decisions


			One important point that some GAPAs regulate is the extent to which and the ways by which an administrative decision – reached through an administrative procedure – can be modified or annulled by the administrative authority – possibly an appellate body –.


			As everyone knows, modification and revocation of administrative acts are one of the trickiest issues in administrative law, and each domestic system copes with it in its own manner, with a mixture of case-law – predominant in general – and written provisions. This means that even the most detailed GAPAs will reflect only part of the principles under which the matter is dealt with.


			That said, GAPA provisions on the matter will for example be related to the possibility of revoking a decision which has produced beneficial effects to its addressee. A time-limit of five years is established in Brazilian law. In the law of Paraguay, a decision which has granted acquired rights can never be declared null and void: if the administrative authority wants such a decision to be declared null and void, it must exercise a certain type of judicial action. 


			Rules concerning modification and revocation of administrative acts also vary upon the fact that the act is lawful or unlawful: this divide is the basis of the provisions contained in the German GAPA – articles 48 and sq. –, and is also present in the Italian one – Section 21quinquies and sq, beginning with a 	rather uncommon provision: “For subsequently arising reasons of public interest or in cases where concrete situations change or the original public interest is re-assessed, administrative measures having continuing effect may be revoked by the organ that issued them or by another organ so empowered by law… If the revocation adversely affects the parties directly concerned, the authority shall have the duty to compensate them.” –.


			Rather predictably, GAPAs will often allow a larger possibility of modification or revocation of acts when the addressees who may have vested rights consent: so does the Polish one – article 154 –, the Serbian one – article 255 –.


			Close to these rules concerning revocation and modification are the ones that can be found in some GAPA	s about the reopening of a procedure, for example when the ruling has been fraudulently obtained – Austrian GAPA, §69 –, if new facts are discovered – Croatian GAPA, Article 123 –, if evidence by which the essential factual circumstances of the fact were established is discovered to be false – Polish GAPA, article 145 –, if the decision was adopted by an officer who was not authorized for its adoption – Polish GAPA, article 239 – or simply because the decisions was manifestly wrong – Swedish GAPA, Section 27 –.


			
5. The Evolution of GAPAs


			A survey of the history of the various GAPAs shows that they are subject to evolutions which can be characterized as internal and external: internal in the sense that their content can vary in time, external in the sense that their interrelations with other sources of administrative procedural rules can evolve. 


			Some GAPAs have experienced dramatic changes in their very content because of strong political transformations:  this occurred in some communist countries like the Czech Republic after 1989. Others are subject to an ongoing process of limited modification, like the Croatian one. Sweden has recently embarked in a total redrafting of its GAPA.


			In fact, it seems that all GAPAs are subject to frequent discussion, and suggestions of reform. In 2006, an empirical survey on the implementation of the Finnish one highlighted a range of drawbacks. The US Administrative Procedure Act has recurrently been subject to strong criticisms, either from people who believe that it tends to restrain the production of regulations by “ossification”, or by people who, on the contrary, think that it does not sufficiently limit the production of norms.


			In other jurisdictions, rather than the content of it, it is the respective weigh of the GAPA and of competing sources which has varied: thus, in some countries – like Denmark which tries to limit this phenomenon –, one witnesses a trend towards “decodification” by proliferation of specific statutes deviating from the GAPA.


			
6. Living without a GAPA


			In its substance, the law on administrative procedure which one can find in jurisdictions without a GAPA may not be very different from the one which applies on the ground of a GAPA. This is because the addition of non codified written sources – the Constitution and parliamentary law mainly – and of case-law can results in a regulation of administrative procedure which will often be similar to the one provided in a GAPA. In the absence of codification, the law of Israel carries most of the basic principles one can find in a GAPA. France, which does not have a GAPA, possesses a rather sophisticated law on administrative procedure, which was historically built and is still in large part produced by jurisprudence.


			In some countries, the absence of a GAPA is compensated by partial codifications: in Australia, general rules on appeals, on judicial review, on ombudsman, on freedom of information, are laid down in statutes. In China, local codifications have started to appear. 


			In European countries, any assessment of national laws on administrative procedures, whether codified or not, must take into account the fact that many important rules in this matter derive from the European convention on human rights. Regarding member States of the European Union, a less and less negligible input of rules concerning administrative procedure comes from European Union Law, and in particular from the Charter of Fundamental Rights: these rules being applicable to domestic administrative authorities when they are implementing EU Law, but producing sometimes spillover effects in pure domestic law.


			Some countries without a GAPA are subject to a pressure –from various social sectors, which can be the business, the lawyers, etc. – in favour of a codification: this is the case of China. In France, the resistance to codification of administrative procedure – which emanated from some administrations, willing to keep their procedural peculiarities, and from administrative judges, willing to retain the kind of supervision they still have on procedural administrative law – is in the process of giving in: the “Commission Supérieure de Codification”, governmental body in charge of making codes has recently started to work on the drafting of a GAPA.


			Even if it does not concern a domestic system, it is worth mentioning that the European Union has also recently engaged in a reflection on a codification of its procedural law in a general text which would take the form of a Regulation – the main kind of text the European authorities can issue below the basic treaties –.


			*


			The Australian national reporter (66) raises a quite intriguing issue: are not GAPAs outdated at the age of legal databases? One can incline to answer yes because IT make less relevant the fact that rules concerning administrative procedure are well orderly in one particular place or not, since, anyway, they make possible to find them. Nevertheless, the IT argument is not quite convincing because what GAPAs require is more than simply having things well tidied up in the same instrument. It is also, and it is mainly about reflecting previously about the logics which make, or could possible better make, the coherence of the system of administrative procedure that one particular legal system accommodates.
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			Chapter 1.


			Australia


			Iain Stewart (1)


			Summary / Sommaire


			Part 1 addresses the question “What is codification?” It suggests that the age of codification may be passing, in the age of legal databases — even in France.


			Part 2 examines the limited extent to which the law of administrative procedure has been codified in Australia and suggests that the difficulties encountered may have been ameliorated through the growth of legal databases.


			It is suggested that Australia, which has never been strongly committed to codification but which is advanced in the use of legal databases, may be “skipping” the age of codification.


			


			La Partie 1 traite de la question « Qu’est-ce que la codification ? » Elle suggère que l’âge de la codification peut être de passage, dans l’âge de bases de données juridiques – même en France.


			La Partie 2 examine la mesure limitée dans laquelle le droit de la procédure administrative a été codifiée en Australie et suggère que les difficultés rencontrées ont pu être améliorées grâce à la croissance des bases de données juridiques.


			Il est suggéré que l’Australie, qui n’a jamais été fermement engagée à la codification, mais qui est avancée dans le l’utilisation de bases de données juridiques, peut-être « sautera » l’âge de la codification.


			Introduction


			The theme for this report is “codification of the law of administrative procedure” with regard to Australia. The report will have two parts: a first part will consider the nature, possibility and desirability of codification; the second part will consider the history and prospects of codification with regard to administrative procedure in Australia. (2)


			Both Parts will commence from a major uncertainty. Part 1 will commence from, and attempt to address, uncertainty as to what is to be meant by “codification” and, within that, what is to be meant by “code”. Part 2 will bear in mind that a major Australian report on the law of administrative procedure had been expected by the end of last year and therefore may appear at any moment.


			
1. Codification: mors codicis?


			
1.1. Code and codification


			The name “code” has been given to so many types of legislation that there is very little consistency in its use. (3) So far as it might make sense to offer a typology, it might go like this:


			1. Collection (recueil). Laws are collected together in a single work, although that work may be constituted by a series of works. There may be no principle of arrangement, although that will work only for a very short document. Otherwise, the material may be arranged alphabetically, numerically, chronologically or thematically. Today, only a thematic arrangement could be deemed worthy of the name “code” — which overlaps with the next.


			2. Compilation. Laws are collected together in a single work, arranged thematically. This is the least sense in which, today, a work might be categorised as a “code”. In western history, the earliest example is found in the fifth century CE — the thematically arranged collection of extracts from statutes that is known as the Code of Theodosius. It is followed in the sixth century by the much more ambitious work of Justinian, which has come to be known as the Corpus Iuris Civilis. In these works, however, the thematic depth is merely what is sufficient to permit arrangement. There is only classification, rather than an attempt at arrangement by concept or principle.


			3. Consolidation. A number of existing statutes relating to the same area of law are fitted together in a single work, usually without innovation beyond what is required editorially. The arrangement is thematic, but only following the themes already present in those statutes. This exercise is often carried out by a private publisher. It may also be carried out officially, in which case it might itself have force of law.


			4. Codification. An area of law is thoroughly restated, with a high degree of thematic organisation. Unlike the preceding types, elements may be interpreted in the light of their place within the whole and by analogy with other elements. That additional factor, however, is also a feature of ordinary statutes. What is considered to distinguish a “code” in this relatively strict sense from an ordinary statute is its combination of comprehensiveness and exclusivity: it contains all (or almost all) of the law, or all (or almost all) of a certain branch of the law. Both comprehensiveness and exclusivity, however, are found more often as aspiration than as achievement.


			One could probably come up with several similar typologies, but in any such typology the categories would still be likely to overlap both in definition and in application. It might be better to see their differences as differences of degree rather than of kind. In that case, degrees of what? Degrees of “systematisation”, perhaps, but what is “systematisation”?


			In this plight, one might be tempted into an etymological fallacy. One might suppose that the meaning of the word “code” as it is used today can be explained through its Latin origin, the word “codex”. That by itself would be obviously naïve. But one might fall into this fallacy indirectly, when noting — correctly — that modern legislation that bears the name “code” does so because it bears, and was known to its authors to bear, a resemblance to the works of late antiquity that took the name “codex”, the codices of Theodosius and Justinian. The fallacy is committed if one goes beyond noting a resemblance, to assuming that in late antiquity a codex was a category of legislation — because it was not. Latin caudex or codex basically meant a tree trunk or a block of wood. Then, by transference, it meant any bundle of papyrus — or, later, parchment — sheets, folded and sewn together between wooden covers. (4) Theodosius does not title his work “codex”, but merely refers to it as a “codex” when introducing it to the Senate. (5) Justinian does title his work “codex”, but only the part that is an update of Theodosius’ book. (6) Greater depth (although not very great depth) of thematic arrangement is found in the other two parts of Justinian’s work — the Digest, which collects extracts from juristic writings, and the Institutes, a textbook introducing the Code and the Digest. (7)


			The codex was both a technological and an intellectual advance upon the scroll. A scroll was hard to arrange under headings and harder to skip around in, but a codex could readily be sectioned and provided with a table of contents, and flipped through. And now, focussing on the physical form of a “code”, it may be suggested that intrinsic to the idea of a “code” lies an interdependence between physical form and semantic form. The question “Degrees of what?” may be answered: by “code” is meant the highest degree of thematic systematisation that is permitted by the physical forms available for publication. From a theoretical point of view, that is to state a core meaning for the word “code”; one would depart a long way from current usage if one were to confine the meaning of “code” to works of such ambition. From a practical point of view, it is to state an aspiration: for a variety of reasons — mainly the state of the existing law, resources and political will. Hence membership in the category “code” has to be a matter of degree. And, provided that there is a sufficiently clear idea of what will plainly fall within the category, borderline cases will not be troublesome.


			The remaining question “What is systematisation?” is only incompletely answered by specifying that it must be thematic. It can be more fully answered, and perhaps is habitually answered, by way of example: if one wants to point to a clear example of a “code”, one will ordinarily point to the French Code civil (Code Napoléon) of 1804. This work is still taken as a paradigmatic example of a legal “code”.


			
1.2. The Code Napoléon: from book to database


			Yet one should be careful what one points to.


			Theodosius had aimed to codify all of the law, although he got only as far as laws made by earlier emperors. Justinian revived that ambition and claimed to have fulfilled it. It was last heard of, among legislators, with regard to the Allgemeines Landrecht für die Preußischen Staaten (General National Law for the Prussian States) (PrALR) of 1794. (8) Frederick the Great of Prussia had initially envisaged a code in which “everything would be foreseen, everything combined, and nothing would be open to risk”. (9) The code’s eventual aims, under Frederick II, were more modest. It was intended less to make new law than to consolidate, organise and clarify existing laws, and yet to bring them into conformity with “the law of nature and of equal justice”. (10) The code did not contain quite all of the law. It consisted mainly of civil law, criminal law and some public law. Some areas of law were not covered and to a limited extent Roman law and Germanic customary law continued to be permitted as supplements. Nonetheless, it was an enormous work, comprising more than 19,000 articles. It remains historically important, although it has been overshadowed by the French Code civil and by its own successor, throughout Germany from 1900, the Bürgerliches Gesetzbuch (Civil Code) (BGB). (11) Its importance lies not only in its ambition of complete comprehensiveness, in which few but Bentham would persist, but also in its ambition to serve “equal justice (Billigkeit)”. Justice would be served by foreseeing all, so as to eliminate the risks involved in judicial discretion.


			The French Revolutionaries proceeded by parts. The Code civil codified only one area of the law, albeit a huge area. A few other major areas were covered by other codes (all of which have now been replaced): criminal law, commercial law, criminal procedure and civil procedure. (12) The Code civil, in its first official edition, is a book of 582 pages, including a detailed table of contents. (13) It is not a collection of extracts, as with Theodosius and Justinian, but a thorough rewrite of the law. Its text is set out as Articles, which are arranged — similarly to the codes of Theodosius and Justinian but with greater analysis — by Books, Titles, Chapters and Sections. The arrangement may not have the geometrical consistency or clarity that the Enlightenment had sought. (14) Nonetheless, to be able to find all (it was hoped) of le droit civil in a single, rationally arranged volume with a detailed table of contents was an enormous advance.


			However, only historians any longer read the Code civil in just that form. If one wants only the current text, one can find it free online; (15) but the text alone is useful only as a starting point. True, to discover what is the law on any particular topic, one still begins with a printed volume. The most commonly used texts are those by the commercial publisher Dalloz; but these add extensive further material, updated annually. (16)


			The Code civil Dalloz used to come only in what is now termed the “small” version, but there are now three versions: “small”, “expert” and “mega”.


			• The “small (petit)” version, the 2012 edition (17) of which is the 111th, is a chunky paperback volume, of nearly 3,000 pages on thin paper, measuring 19 x 13 cm and weighing about 1,300 grammes. It adds extensive annotations from related codes, statutes and judicial decisions. There are a detailed table of contents at the beginning and an extensive index at the end. It is just about able to be held in one hand while the other hand is, perhaps, flourished toward the bench. At 40 euros, it is cheap. (18) A digital version, which may be consulted online, costs 34 euros.


			• The “expert (expert)” version has the same cover size but contains additional material drawn from scholarly writings (la doctrine) in journals from the same publisher and weighs about 1,500 grammes. Its text is provided both on paper and on CD-ROM. This version costs 198 euros, but for the extra money one gets not only the extra material but also hypertext links among what is now an otherwise barely manageable mass of materials.


			• However, there is also the “mega (méga)” version, now in its ninth year. It too combines paper and CD-ROM. The paper text runs to 3,752 pages, measures 24.5 x 16 cm and weighs all of 2,537 grammes. It costs 148 euros — less than the “expert” edition, which appears to be aimed at practitioners. The publisher describes it as:


			The whole of the “small” Code civil Dalloz […] enriched, article by article, by a supplementary set of annotations providing, through many case references drawn from databases, up-to-date access to unpublished decisions (of lower courts and appeal courts, as well as unpublished decisions of the Cour de Cassation), to the ideas behind them, to directions of development in specific areas of litigation, and to their possible divergences from “official” (i.e. published) lines of decision.


			[… T]he Mégacode civil 2012 is issued in two interdependent media, paper and CD-ROM. The texts that complement the Code civil as such (extracts from other codes, from particular legislation on leases, co-ownership etc, and from international conventions) are provided in their complete form only on the CD. In the paper version, these texts are only mentioned, together with a pictogram referring to the CD. The paper and CD versions are not available separately. (19)


			It would be interesting to know how far French lawyers use the digital texts as supplements to the paper texts or the paper texts as backup to the digital texts. (20) What is clear, however, is that the Code civil is now a long way from being just a book, or perhaps even a book at all. It is, at least in its expert and mega editions, less a book than a database. The physical form has radically altered.


			
1.3. Is codification still possible? From scrolls to scrolling


			
1.3.1. Life of the Code civil


			This change in the physical form of the Code civil has been a way of managing the vast additional material that Dalloz has seen fit to attach. The actual text of the Code civil, as we have it today, is not very much longer than it was in 1804: it has expanded from 2,281 articles to 2,534 (not counting some ancillary new articles). The problem of codification in France today is not the length of the Code civil or perhaps the length of any of the codes currently in force, (21) but the number of codes.


			Between 1880 and 1945, the Code civil was so far supplemented by statutes and by major decisions of the Cour de Cassation that the rôle of the Code civil, it has been said, became “residual”. (22) This period of “decodification” has been followed, recently, by one of enthusiastic new codification. (23) France now has more than 60 statutes named “code” (apart from those applicable only in overseas territories). (24) These deal with many novel areas of law, such as consumer law and environmental law. By the 1990s, this burgeoning of codes produced a crisis as to the sources of law, which came to look like “a landscape turned over and over, in which legal rules seem to pop up everywhere, at any moment and from any direction”. (25)


			
1.3.2. Too much codification? 


			Maybe, to some conservatives, the problem is the emergence of new areas of state regulation that they have political reasons to regret. Yet, concern about the very proliferation of codes has recently been expressed by the body that is charged with drafting them. The latest annual report of France’s Commission Supérieure de Codification states:


			The Commission observes that the age of drawing up new codes is probably reaching its end. The aim of a nearly complete codification of the law is no longer pursued, for three reasons: firstly, the technical developments by which texts are provided in non-physical form offer to users modes of access that are comparable in many ways to those available through a code; secondly, the creation of new codes encounters a kind of law of diminishing returns in that, the more progress that is made in the development of new codes, the trickier it becomes to determine in which code particular provisions should be located; and, finally, it is clear that certain kinds of provision […] are unsuitable for codification, since codification makes sense only when it involves provisions that possess sufficient generality. (26)


			To hear that France might give up on codification is like hearing that Napoleon might give up on artillery. (27) Let us look closer, beginning with the Commission’s last point, that some material is being included that does not deserve to be in a code because it lacks sufficient generality.


			
1.3.3. The French codes today


			John Bell divides the French codes into three sets. (28) The first set are the Napoleonic codes, of which only the Code civil remains. The second set, says Bell, are “similar in that they constitute a serious review and restatement of the law in a systematic and principled fashion”, an example being the Code pénal (Penal Code) of 1994 “which was the product of many years in a ministerial committee and then in Parliament”. (29) The third set are only “consolidations” of existing legislation — for example the Code de justice administrative of 1999 which “sets out the rules governing procedure in the administrative courts”; this set is a form of reorganisation, not of innovation. It will be seen that Bell’s first set corresponds to what was characterised earlier as “codification”, his second set partly to “codification” and partly to “consolidation” and his third set to “consolidation”.


			Two important features that are commonly ascribed to codification, says Bell, are found intensively in the first of these sets, less so in the second and not at all in the third. One of these features is that a code is to be “self-contained and a new departure”. I would separate these two features. A code may be self-contained if it only restates the existing law, provided that the existing law is wholly replaced by the restatement. A “new departure” on the Napoleonic scale, a radical innovation as to both form and content, will be likely to fail unless it both corresponds to radical social and political change and has powerful political backing. (30) The Code civil was very successful, but, as I have shown, today it is far from self-contained and, of course, its novelty has long worn off.


			One can compare here one of the new codes, the Code de justice administrative which provides for the procedures of the Conseil d’État and the administrative courts (tribunaux administratives, cours administratives d’appel). It clearly falls into Bell’s third set. It is a work entirely of consolidation and the material consolidated is drawn not only from statutes but also from regulations. These are not integrated with each other but are placed in separate parts: in the “partie legislative (legislation part)”, articles are designated “L” for “législative”, while in the “partie réglementaire (regulation part)” they are designated “R” for “réglementaire”.


			The Commission’s second point, about a law of diminishing returns, can be restated — and perhaps with greater force — from the standpoint of the user. If the producers of law have trouble in working out where to put it, how much more must the consumer of law have trouble finding it?


			But the Commission’s first point, comparing codes with databases, might be restated in a more encouraging way. Returning to the Code de justice administrative (31): the official online text in Légifrance provides hyperlinks between the two parts, as well as to the laws (lois, ordonnances, décrets) in which the provisions originated. These links, in fact, draw one into the whole web that is the Légifrance database. The texts in Légifrance are continually updated: on 31 January 2012, Légifrance gives a “Version consolidée au 28 janvier 2012”. And for the Code Civil, Légifrance gives a “Version consolidée au 15 décembre 2011”.


			Thus the French codes, old and new, are less books than databases, in two ways which at present are separate. On one hand, as has been seen with the Code civil, a code is or can be (I haven’t checked out all the codes) a database by extension — the core element in a database for its own branch of the law. On the other hand, as has been seen with the Code de justice administrative, it can be included in a database.


			
1.3.4. Codes, from books to databases


			The wider database need not, by any means, be confined to legislation. It can, as AustLII aims to do, embrace the whole of the law. Putting that conversely: the law can be a database. It would then make sense, to say that all the law could become a code. I will pursue that thought for a little while, to consider in this light some of the advantages that are usually claimed for codification.


			
1.4. Justinian: comprehensiveness and exclusivity


			Justinian, I think, would have loved this (32) — probably Napoleon, too. And of course Jeremy Bentham, with his dream of a “Pannomion”, a code of all laws available to all. (33) The main aims of Justinian’s codification are physical access (including low cost) and intellectual access. These aims are to be fulfilled interdependently, by setting out the law in a relatively concise form, which might be copied readily and at small cost. (34) Instead of expensive confusion, not only lawyers and administrators but “all men” might have


			laws that are straightforward as well as brief, and easily available to all, and also such that it is easy to possess the books (ad possidendi libros) containing them, so that men may not need to obtain with a great expenditure of wealth volumes containing a large quantity of redundant laws, but the means of procuring them for a trifling sum (uilissima pecunia) may be given to both rich and poor (tam ditioribus quam tenuioribus) and great learning be available at a very small cost (minimo pretio). (35)


			The work has three parts, as has been mentioned: the Digest or Encyclopaedia (Digesta seu Pandectae) (36) consists of extracts from juristic writings; the Code (Codex) (37) consists of extracts from statutes; and these are supplemented by a textbook, the Institutes (Institutiones), (38) which contains some additional material. All three parts have force of law. (39) There had been earlier compilations of statutes apart from that by Theodosius, both official and unofficial, and earlier textbooks. (40) Nonetheless, nothing earlier could compare in scope with Justinian’s endeavour. (41)


			A desire for physical accessibility, however, is not to be confused with a desire for democracy. For Bentham, they went hand in hand. Also for the French Revolutionaries, whose aim of codification was fulfilled under Napoleon. But democracy was one of the things that Justinian did not borrow from the Greeks. In a very long view, such as that of Varga, codification may be merely a form that can be made to perform various and conflicting functions. (42) But, if with Varga one reaches way back to Hammurabi, then the idea of “codification” is diluted so far as to be barely distinguishable from that of systematisation. If, instead, one takes idea of a “code” to involve a high degree of thematic rationalisation, then there is still no necessary connection with democracy. What one might say is that codification does not require democracy, but democracy requires codification. (43) At least, that is, as long as the preferred physical form of codification remains the book. However, imperator Iustinianus was interested less in hearing the voice of the people than in the people hearing the “voice of the emperor”. (44)


			As to intellectual accessibility, Justinian made two bold claims about his codification, which although unachievable today remain relevant as possible aspirations: complete comprehensiveness and complete exclusivity. The Digest is to be permanently comprehensive: the fifty books (libri) in which the juristic extracts are thematically arranged “have within them all disputed questions and the legal solution thereof”. (45) The Digest, the Code and the Institutes taken together are also to be completely exclusive: all earlier laws are entirely superseded. It is forbidden “to compare these laws with the former ones or, if there is any discrepancy between them, make any enquiry, since whatsoever is set down here, we resolve that this and this alone be observed”. In any legal proceedings or “any other contested matter where laws are applicable”, anybody who cites anything outside the Institutes, the Digest and the Code, “together with the judge who permits such things to be heard”, will be charged with forgery and subjected to “the most severe penalties”. (46) Albeit that, in this imperfect world, new issues may arise and the new solution required is to be sought from the emperor himself. (47) In fact, Justinian continued to legislate and the Code as we have it is its second edition; his legislation after that (48) was presumably to be incorporated in a further edition of the Code and it would have been easy to produce supplements to the Institutes. The voice of the emperor, at any rate, remains completely exclusive.


			The insistence on exclusivity extends to the very form of the codification’s texts. They may be translated into Greek, but there shall be no commentaries on them, except for brief notes on obscure passages or the making of indexes. (49) If a judge is hindered by an obscurity, the matter is to be referred to the emperor, to whom alone “it is granted both to create laws and to interpret them”. (50) When books of the Corpus are copied, they shall not be amplified or abbreviated by “coded signs” (51) but written out exactly as they are; if not, even the copyist will be guilty of fraud. (52)


			The issue of physical access is addressed wonderfully by databases — effectively, it disappears. The issue of intellectual access is more complex.


			Comprehensiveness can be assured. Resources are required for hosting the database — accommodation, hardware, software and staffing. But the cost is so small in proportion to the amount and importance of the information provided that free provision is feasible. Resources are also required, through decreasing over time, to digitise existing material — but new material will already be in digital form and it can be arranged that the formatting will match. The greatest payoff is that, instead of having to hire a scribe or borrow a copy and do it oneself, texts can be downloaded with complete accuracy and for not just a “trifling sum” but actually at negligible expense.


			Exclusivity is not affected, since it was never a problem of the material itself (53) but of managing the material. Now as then, the state determines what will count as law (54) and therefore what may be admitted in legal argument. Within that sphere, a database enormously facilitates access to legal materials. The danger is less that inappropriate materials will be referred to than that lawyers will use search engines to ferret out the obscure.


			
1.5. Style, logic and audience


			If laws, to all intents and purposes, will live on databases, how are they to be written? This is a mixed question of style, logic and audience.


			
1.5.1. Style and logic — Portalis


			The other feature of codes identified by Bell, with the Code civil in mind, is that a code is marked by a distinct legislative style. It will “state principles in short phrases”, adopting a style that is to be “succinct and inspiring, rather than to cover every eventuality”. (55) Bell quotes on this, for the Code civil, the principal among the four jurists commissioned to write it, Portalis. I will look at Portalis more extensively. One reason to do this is to swim under the mythology that has attached to the Code civil and, through it, to the idea of codification in general. There has emerged a mystically foundational “mytho-logic” which deserves study on its own account. (56)


			Bell is referring to Portalis’s Discours préliminaire, prepared in 1801 among the travaux préparatoires of the Code civil and signed by all four of the commissioners appointed to write the Code. (57) In the Discours, it is important that Portalis speaks separately of the “magistrat” and the “juge”. He is clearly using the word magistrat in the sense of the Roman magistratus, a class that embraced all of the senior public officials, including consuls and praetors. The functions of this class were more often administrative than judicial; they could also be legislative or religious. (58) I will render magistrat as “magistrate”; although that sense of the English word has died out, it will serve to convey Portalis’s meaning. When Portalis speaks of the “juge”, he may be taken to be referring to judicial functions of a magistrat rather than to a specialised judiciary, of which the Revolution had taken a dim view. (59)


			For Portalis, “Law (le droit) is universal reason, supreme reason grounded in the very nature of things. Laws (les lois) are, or ought to be, only law reduced to positive rules, in accordance with particular precepts.” However, the widespread expectation that a code could consist of only a small number of provisions, provided that they are formulated both with precision and so as to cover all eventualities, is mistaken. A “host of things” are “necessarily left to usage, to discussion by educated men and to the arbitrament of judges”. “The rôle of laws (l’office de la loi) is to set out, taking a broad view, the general maxims of law: to establish principles that will be fruitful in the conclusions that may be drawn from them, and not to descend into the detail of questions that may arise in relation to each particular matter. It is for the magistrate and the jurist, imbued with the general spirit of the laws (pénétrés de l’esprit général des lois), to direct their application.”


			In this, there will be two types of interpretation. Interpretation “by way of doctrine” is for the judge, who is to “grasp the true meaning to be found in the laws (le vrai sens des lois), to apply them even-handedly and to supplement them in cases that are not covered by any rule”. Interpretation “by way of authority” is for the legislator and not for the judge: it “consists of resolving questions and doubts, by way of making a rule either for the particular issue or of general application (par voie de règlements ou de dispositions générales).” In either case: “When the law (la loi) is clear, it must be followed; when it is obscure, it will be necessary to go deeply into its provisions (en approfondir ses dispositions). If there is no applicable law (manque de loi), it will be necessary to consult usage or equity. To have recourse to equity is to return to natural law, where positive laws are silent, conflicting or obscure.”


			Legislator and magistrate pursue two, very different kinds of legal “science”. “The science of the legislator consists of finding in every matter the principles most favourable to the common good. The science of the magistrate is to put these principles into action, to elaborate them, to extend them, through wise and properly reasoned application, to issues involving individuals (hypothèses privées); to study the spirit of the law when the letter kills; and not to expose oneself to the risk of being by turns slave and rebel, and of becoming disobedient through a spirit of servility.”


			Portalis distinguishes between statutes (lois) and mere regulations (simples réglements), although by “réglement” he many mean both a statement and the act of making that statement, the action of regulating. He says: “The function of laws is, for each matter, to set (poser) basic rules and to determine their essential forms.” Mere regulations are appropriate for such things as the detailed execution of a law — “in short, all the things that require attention of the authority responsible for administering a law far more than intervention by the power that has issued or created it. Regulations are acts of magistracy, while laws are acts of sovereignty (Les règlements sont des actes de magistrature, et les lois des actes de souveraineté).”


			An awful lot here is left to “spirit (esprit)”. Although it is a commonplace of the age — and there is homage here to Montesquieu’s already renowned De l’esprit des lois (The Spirit of Laws) of 1748 — it sounds awfully like a “vibe”. Only for the place and time is it tied down to Enlightenment or Revolutionary ideals, although those themselves were often vague and always contested. (60) It could work, even there and then, only if the “magistracy” were to be united in its frame of mind. The outcome, however, was a lawyer’s rather than a bureaucrat’s dream: the Code civil has been called, perhaps tongue in cheek, an “elegant practitioners’ work”. (61) It has lived long and more or less prospered because its “spirit” has been understood or defined, but in any case continually renovated, by lawyers. Not only by practitioners, but also and perhaps even more by academics.


			
1.5.2. Audiences


			That had also, mutatis mutandis, been Justinian’s intention. His Institutes were the core of a reform of legal education. Although there was no legal profession as such, the “young enthusiasts for law” (62) would emerge from the law schools established in major cities, steeped in the general spirit of their emperor’s codification and thus fitted to serve in imperial administration.


			Commentaries on the Code civil quickly abounded. Napoleon may not actually have said “Mon Code est perdu! (My Code is lost!)”, but his friend and memorialist Emmanuel de Las Cases would protest: “Gentlemen, we have cleansed the Augean stables; in the name of God, let us not fill them up again!”. (63) Yet, as has been seen, Portalis envisaged a partnership: “It is for the magistrate and the jurist, imbued with the general spirit of the laws, to direct their application.” Together, they would cope with perpetual changes in society; though Portalis was wary of “subtle” and “tedious” commentators who might push a personal agenda. Overall, as whole libraries testify, Portalis won.


			If the audience for the Code civil is lawyers and, in the first place, legal practitioners, that is surely not so for many of the recent codes. To take just a few: Code de l’aviation civile (Civil Aviation Code), Code du cinéma et de l’image animé (Code for the Cinema and the Moving Image), Code de la construction et de l’habitation (Building and Dwellings Code), Code général des impôts (General Tax Code). All of these are areas in which lawyers are few and, for practitioners in each area, hopefully not required. The audiences to whom these codes are addressed must be, so far as they are practitioners, people without legal training or, as for example with tax accountants, have legal training but are not specialist lawyers. Each area will have its own “spirit”, hence its own way of seeking to understand the code that applies to it. That can happen even within the public service, as between “hard” and “soft” ministries. (64) Within the public service, that problem may be resolving itself as all sectors move into a “spirit” of economic rationalism. But that resolution of a difference within the public service may produce a problem for the whole service, which moreover would not be confined to the public service — the relation, if any, between the mindset or mentalité of economic rationalism and any mindset that is characteristic of a lawyer. The result may be to misunderstand law or to suppose that legality does not matter when it gets in the way of good “management”.


			If the principal audience for a code will be lawyers, then the importance of the code for democracy will be mainly indirect — that is, through lawyers. At the same time, the lawyers involved will be not only practitioners but also scholars. And in some countries a scholar may be a public figure, even if not actually a politician.


			Several overlapping audiences, or types of audience, have now emerged: legislators; lawyers, whether practitioner or academic and whether in government or in private practice; practitioners or professionals who do not have legal training or, if they do, are not specialist lawyers; other public servants; and the general public. Assuming that none of these should be excluded from access to a legal database, to answer the questions of style and logic one still has to know which of them actually needs a legal database. Perhaps all of them do, but not equally.


			
1.5.3. Legal databases


			So far, the term “legal database” has been used to refer only to the provision of “hard” law. But “soft” law also exists on databases. Public servants who apply law normally do not read the law itself but operate in accordance with officially produced manuals and guides, which combine summary of the law with statements of the agency’s procedural policies. For the manual’s user, there is little if any difference between its legal content and its policy content. A departure from the manual may have legal consequences, but they will be consequences for the agency rather than for the individual officer. What the individual officer has to fear are disciplinary consequences, which may arise from getting the agency into legal trouble or from any other departure from the manual. Outside the public service, also available on databases or government websites are statements of rules, standards and other criteria for particular undertakings, such as local authorities’ “building codes”.


			That is still to look only at primary legal databases, databases that contain law. Both legal practitioners and others, however, make use of secondary legal databases, which contain information about the law but often in such detail that for most purposes the reader need not look further. Some secondary legal databases are official. Government websites, in “plain language” for the public, set out not so much a summary of the law as a statement of the agency’s procedures and expectations. This is often together with an online facility for dealing with the agency, such as making an application (e.g. for a passport). Other secondary legal databases are unofficial and usually subscriber-only. They may be summaries of the law, formerly published in series of volumes or in loose-leaf format, such as Halsbury’s Laws; or they may be treatises, formerly or also published in hard copy, such as Cross on Evidence. (65)


			All this reduces, and may nearly eliminate, any need for a legal database to be composed in a style and with a logic that is user-friendly for non-lawyers. In sum: there may be little need for anyone but lawyers to use a legal database. It should be available to all, but need not be tailored to all. The issues of physical access and intellectual access are divided: physical access is for all, but intellectual access can be just for the legally trained.


			
1.6. Access to and access in (searchability)


			Whoever may be the audience, the question of intellectual access is one not only of access to but also of access in. The question of access in is termed, with regard to databases, that of searchability. The Code civil was provided, from the beginning, with a detailed table of contents. It displays a logic of classification. As Portalis says, deduction has entered into the classification and is expected to enter into the Code’s application; but, overall, the relations among the elements of the Code are relations of classification and this has become more pronounced as the Code has been amended.


			Book I “Persons” may be taken as an example. In the first edition, Title II “Certificates of Civil Status” contains six Chapters: I “General Provisions”, II “Birth Certificates”, III “Marriage Certificates” and then IV “Death Certificates”. So far, this might be seen as a deductive order. However, deduction is interrupted by the next Chapter, V “Certificates of Civil Status Concerning Military Personnel Outside the Territory of the Republic”; yet it returns with Chapter VI “Rectification of Certificates of Civil Status”. In the current text, a new Chapter VI has been inserted, “Civil Status of Persons Born Overseas who Acquire or Resume French Nationality”, after which the former Chapter VI becomes Chapter VII. Still, however, deduction predominates.


			Nevertheless, deduction takes a dive with revision of the beginning of Book I. The original edition has eleven Titles: I “Enjoyment and Deprivation of Civil Rights”, II “Certificates of Civil Status”, III “Domicile”, IV “Absence”, V “Marriage”, VI “Divorce” and then other Titles concerning family matters. In the current version of the Code, Title I has no Chapter I but begins with a set of unclassified Articles. Title I is now followed by an extensive Title I bis “French Nationality”, which is an area of public law rather than of private law. Other Titles added to the end of the Book, however, remain generally within the topic of “Persons”.


			Légifrance provides the table of contents as the opening page of the Code. Unlike the original edition, which refers to pages, Légifrance shows the set of Articles that are included in each Chapter or Section and makes each range of Articles — e.g. “Articles 517 à 526” — a hyperlink. Clicking on a hyperlink is not very different from turning to a page. But Légifrance has already, in its homepage for French law, provided two ways to access a Code. One can choose a code complete and then access it through the table of contents; or one can search directly for a particular Article of a particular code. At this point, deduction is not involved — only identity. The search can also be conducted through a global search engine such as Google: e.g., in Google France, for “code civil article 517”. (66) However, the first source that this leads to is not Légifrance but EasyDroit, which kindly adds references and links to relevant judicial decisions. (67) EasyDroit, even more kindly, provides access to Facebook and Twitter. So, if an Article is 140 characters or less …


			Another search development, available on several Australian legal websites, is point-in-time legislation, where one can find a legislative text in the wording that it had on a particular date, such as the date of an alleged crime. A further development, which I have not yet seen on a legal website but which can be predicted to spread, is an ability to highlight a word or phrase and begin searching from it as if it were an index entry. (68) At this point, search and research become integrated.


			A further development, which could apply to any digitally published legislative text, could be to provide on the website or in association with it an area for blogging or other form of public response. This could be an effective early stage, as crowdsourcing, in any project for law reform. It has been a major resource, along with public meetings, in both of the recent major initiatives for federal constitutional reform in Australia. (69) It has also already been used for new constitutions. (70)


			In sum: digital texts are enormously more searchable than printed texts, however well indexed. So much so, that for the searcher the difference between texts as individual entities and as elements of a database begins to dissolve. Further developments may blur the boundaries between access and interaction, and between audience and participation. (71)


			
2. Australia


			
2.1. Introduction


			Australian law will now be considered in this light. The question I will ask is: how far and in what ways is Australian law of administrative procedure codified? This question might be understood in three ways.


			1. If the question were understood to refer only to legislation that is named “code”, the answer would be: very little. Very little Australian legislation, in any area, bears the name “code” and it differs only in name from other legislation.


			2. If the question were understood to refer to legislation that in other countries, such as France, would probably be named “code”, the answer would be: quite a lot. For example, among federal statutes there are: Commonwealth Electoral Act 1918, Corporations Act 2001, Criminal Code Act 1995, Fair Work Act 2009 and Migration Act 1958. These are “codes” in the sense that they are comprehensive: they contain all or almost all the law in their area. But whether any of them are exclusive is debatable. Among the examples just given, the Migration Act is the most relevant to administrative procedure. In fact, it is so much litigated in the High Court (72) that it is coming to dominate — and, because it is untypical, possibly to distort — the development of administrative law. The Migration Act looks very much like an exclusive code of migration law; there is no other migration legislation, apart from regulations made under the act. Yet it has been judicially determined that the Migration Act does not exclude government use of prerogative power in relation to migrants. (73)


			A complicating factor that neither Justinian nor Napoleon had to deal with is that Australia is federal. The Constitution, in the first place, allows to each of the six states plenary legislative power. It then gives to the federal authority, the Commonwealth, some legislative powers that are exclusive to the Commonwealth — either expressly, such as defence, or by implication, such as migration — and others that are shared with the states. Commonwealth legislation that is enacted under one of the powers that are exclusive to the Commonwealth will not face competition from any state legislation, since there can be none; but it will not necessarily be exclusive of other Commonwealth legislation, or Commonwealth prerogative action, in its area. Commonwealth legislation that is enacted under one of the shared legislative powers will be exclusive of any state legislation that is “inconsistent” with it; the state legislation will be invalid to the extent of the inconsistency. (74) One way for the state legislation to be “inconsistent” is if the federal legislation “covers the field” of its area. (75) It can do so expressly, stating that this is the legislature’s intention, or by implication, for example if it could not work if there were also state legislation in the area. The Commonwealth can manufacture inconsistency, by passing legislation that will override state legislation — which the states may strongly resist, but the High Court decides and it has not recently been sympathetic. (76) For the present purpose, it is unnecessary to discuss whether exclusivity in this sense should enter into determining whether any Commonwealth legislation might be a code. State legislation could almost never be exclusive of Commonwealth legislation. (77)


			3. If the question were to be understood to refer to the extent to which Australian law of administrative procedure has been systematised, the answer could be: to a small extent, in a limited way, with very mixed success and the situation is under review. That could be the answer if the question is asked only about legislation. But, if the question is asked about law that has been systematised through appearing in databases, then the answer could be: extensively. Let us look at that.


			
2.2. Law online


			From my office window, I can almost touch a splendid new university library — which I visit perhaps once a week and then usually not for legal material. My access to law is almost entirely online. Most of that access is through a world-leading legal database: the Australasian Legal Information Institute (AustLII). This contains, for Australia and New Zealand: constitutions, statutes, regulations, decisions of courts and administrative tribunals, and law journals. There is no point in describing this website further — it is simple to go there, access is free and it is easy to navigate.


			Then one click through AustLII lie, among many others: the British and Irish Information Institute (BAILII), the Institut Français d’Information Juridique (droit.org) and the World Legal Information Institute (WorldLII). (78) My web browser has bookmarks for the legal websites of the federal government and some of the state governments. These include the legislation websites of the Australian federal government and the government of my own state. (79) Some courts and tribunals publish their own decisions, but most of them, including the High Court, also send the decisions to AustLII. (80)


			Thus, although Australia, like other common-law countries, has never had a widespread movement toward codification, almost all Australian law is “codified” in the wide sense that it is readily available free online from a single source — comprehensive but not, of course, exclusive.


			
2.3. Constitutive and supervisory administrative law


			In discussing the law of administrative procedure in Australia, there is a double distortion to avoid. Law of administrative procedure is no doubt a part of “administrative law”. The concept of “administrative law” may be understood to include constitutive and supervisory administrative law. That is: the law by which the sub-political organs of state are constituted, i.e. set up and operated, and the law through which their operations are supervised (sometimes referred to as “oversight”). English-language texts on administrative law tend to overlook its constitutive part and to focus almost solely on its supervisory part (le contentieux administratif, in France). (81) Sometimes this is a deliberate choice, reflected in the title of the work, such as Control of Government Action (82) or, more narrowly, Judicial Review of Administrative Action; (83) nonetheless, the focus is limited. This can produce a serious distortion, in that one will be looking at solutions without clearly understanding the problems to which they are addressed and, worse, understanding the problems only as they appear within the solutions. And that matters because of the second distortion, a tendency to consider the supervisory part of administrative law only with regard to judicial review. The distortion there is partly that most of the work of supervision is now carried out not by courts but by organs within the executive power — tribunals and ombudsman offices. (84) It is also, more seriously, that to see supervisory administrative law with attention primarily to the courts is to tend to see it through the eyes of the courts. In doing that, one will tend to accept the courts’ own dominant view that tribunals are like courts only less so and, for that reason, less trustworthy. (85) It will be to neglect the fact that tribunals have a different dynamic from most courts. It will also be to have difficulty fitting ombudsman offices into the picture at all. (86)


			
2.4. Constitutive law of administrative procedure


			Constitutive law of administrative procedure in Australia is found almost entirely within statutes covering particular areas of governmental activity. (87) It may be said to be “codified” so far as those statutes may be said to be “codes” — that is too large a field to enter into here. But, with one exception, it is not “codified” for itself, in that there is no statute specifically devoted to it. The exception is “freedom of information” (FOI) legislation, which will be considered as part of the New Administrative Law.


			Laws providing for public participation in administrative decision making are located in the constitutive part of administrative. That said, they are few. Probably the best known to the public are those requiring consultation on urban and rural planning proposals. The “consultation” consists of notification and an opportunity to lodge an objection.


			A place in this part of the picture, however, belongs to the auditors-general of the Commonwealth, the states and the territories. These are autonomous public watchdogs, who conduct ongoing surveillance and report annually to their parliament. They are concerned with financial efficiency, but as part of that with financial probity, and are an early line of defence against corruption. (88) Their surveillance is particularly important when contracting-out may have taken services out of the public sphere, hence out of the ordinary sphere of administrative supervision. The contract will still be subject to inspection.


			
2.5. Supervisory law of administrative procedure


			The structure of supervisory administrative law in Australia may be explained thematically, historically and institutionally. To avoid repetition, however, I will let these overlap.


			
2.5.1. Division of powers


			Government in Australia is subject to a vertical division of powers, set out in the national constitution: legislative, executive and judicial powers are divided between a central authority, the Commonwealth, and six states. There is also a miscellany of “territories”, some of which are self-governing and the relation of those to the Commonwealth is one of devolution. (89) The vertical division is cross-cut by a horizontal division, known in Australia as elsewhere as “separation of powers”. (90) The High Court has understood this to apply more strictly to the Commonwealth than to the states, but as to the judiciary the High Court is moving from the framework of “separation of powers” toward a distinct principle of judicial independence. (91)


			
2.5.2. Courts and tribunals


			Be that as it may turn out, as in Britain the relation between the judicial and executive functions continues to be read as requiring all review of administrative action that may be called “judicial” to be performed by the ordinary courts. There are no administrative “courts”. (92) At least for the Commonwealth, no agency may be named a “court” that is not established within the federal judicial power. (93) There is a strict separation between a “court” and a body that, although it may be performing a judicial rôle, lies within the executive power and will usually have the name “tribunal”. (94)


			
2.5.3. Binding decisions


			Owing to the strict separation between the judicial and executive powers in the Commonwealth constitution, a Commonwealth tribunal cannot make a decision that is binding upon the parties — a party who obtains a favourable decision from, say, the Australian Human Rights Commission cannot enforce that decision against the other party without beginning all over again in the Federal Court. (95) That restriction does not apply to state tribunals, since the states’ constitutions are deemed not to provide a strict separation of powers. (96) A party may therefore prefer to go to a state tribunal if there is one that has jurisdiction, or directly to a court.


			
2.5.4. “Review”


			A tribunal, being an organ of the executive power, can determine not only the legal validity (often termed the “legality”) of a decision but also its “merits”. It can quash, vary or remake an administrative decision. It can, it is said, “stand in the shoes” of the original decision maker and engage in a new exercise of the power that the original decision maker relied upon. In doing so, although strictly it might be free to adopt its own policy, it will rarely decide not to apply the policy that the original decision maker had been following, usually the policy of a minister or a government. (97) A government that was displeased with a tribunal might slash its funding (which has been known), its powers or its neck.


			A court, not being an organ of the executive power, is restricted to determining the legal validity of a decision. (98) It may find the decision to be wholly invalid and quash it, but it cannot remake the decision — it cannot vary the decision or substitute its own. The court can only send the matter back to the original decision maker or an equivalent, with an instruction to remake the decision and this time to do it “according to law”. How the decision maker may proceed “according to law” will have been set out in the judgement, possibly so definitely that the decision maker is effectively directed to reach a particular outcome.


			All of this is termed “review”, distinguishing a determination of the merits as “merits review”. This is a legacy of the long and slow process, which began in England, through which review by a higher court of the validity of a decision by a lower court was extended to review of administrative actions.


			Another legacy is that an administrator’s powers are still referred to, in the context of review, as the administrator’s “jurisdiction”. This also reflects the tendency of courts to assume that an administrative decision, like a judicial decision, is an action by a particular individual at a particular time — whereas it may actually have been a series of acts by a variety of people, such that at the end of the process one can say there has been a decision.


			
2.5.5. Grounds of review


			The various grounds of review as to validity will be considered through their degree of statutory codification. However, it can be observed here that most of the grounds of review constitute varieties of “unfairness”. They are limited to questions of validity, with shaky logic, by confining “fairness” to “procedural fairness” (which is mostly what used to be termed “natural justice”). It can sometimes be difficult to be sure that identifying a procedural unfairness has not in effect been a determination of the merits. However, unlike in England, Australian courts have not been willing to move from identifying “procedural” unfairness into entertaining “substantive” unfairness. (99)


			Unlike all other democratic countries, Australia does not have a national bill of rights. An inquiry in 2009 into the possibility stalled, some think unnecessarily, over a judicial technicality. (100) Although the Australian Capital Territory and the state of Victoria have recently adopted bills of rights, these have only statutory status and the judicial rôle provided in them is only to notify the legislature that the challenged legislation appears to be in breach of the bill. (101)


			International law has no effect within Australia except insofar as it is (occasionally) transformed into Australian law through legislation, (102) (rarely) recognised through judicial harmonisation of common law with international developments (103) or (once) effective through governmental acceptance of the jurisdiction of an international tribunal. (104)


			
2.5.6. Exclusion of review


			In that cautious transition, with Australian courts following the English, the procedure of review was made available for challenge to an administrative decision at first where the decision was of a “judicial” nature and later where it was at least of a “quasi-judicial” nature. Today in Australia, the original position has been reversed: reviewability of an administrative decision is not the exception; rather, in principle, administrative decisions are reviewable unless they are excluded from review.


			They may be excluded because of their nature — mainly, that they fall within the nebulous category “royal prerogative” (in that sense there is a doctrine of “act of state”), which the courts have been increasingly willing to invade. (105) Or they may be excluded because they are subject to a statutory privative clause. (106) Such a clause is wholly effective against a tribunal. However, a privative clause cannot wholly exclude the courts, since it cannot apply to the jurisdiction of the High Court, which is provided in the Constitution. (107)


			
2.5.7. Formality and informality


			While a superior court (but not always a lower court, such as a magistrates court) operates with great formality, tribunals usually do not. Their statute may actually require them to disregard legal formalities and lawyers are commonly excluded. (108) This will be discussed further, but it may be noted that a court reviewing a decision by an administrative tribunal may fail to take into account the different dynamic of a tribunal, even when the tribunal’s statute directs it to be informal. (109)


			A similar prejudice affects the standards applicable in supervisory administrative law. These standards are deemed by the courts to apply most strictly to the courts themselves, and then less strictly to other bodies. This is understood as a matter of degree, a descending dilution, rather than asking whether the administrative decision maker may be in a qualitatively different situation.


			
2.5.8. Remedies


			Supervisory administrative law in Australia is still primarily judge-made. It is primarily a creature of the common law, with a small input from equity; legislation entered the picture only in the 1970s. (110) One effect of this is that the remedies in supervisory administrative law are drawn mainly from the common law and equity: the “prerogative writs” of mandamus (“do it”), prohibition (“don’t do it” or “stop doing it”) and certiorari (“the decision, being invalid, is quashed”) and the equitable remedies of injunction (“this is what you will do / not do”) and declaration (“this is the law [and we expect you to follow it]”). (111) It is difficult to change this without incongruity, since most of these remedies are provided for the High Court’s jurisdiction by the Constitution and the Court has awarded itself the others by implication. (112) This position has been only slightly improved by statute, as will be discussed.


			This range of remedies does not include damages. At common law, it is not possible to obtain damages for maladministration unless the maladministration amounts to a tort or a breach of contract. (113) Otherwise, one has to plead for an ex gratia payment and such a plea is very unlikely to succeed.


			The courts’ reluctance to award damages at common law or in equity may stem from their difficulty in coming to grips with the idea of the state as a market player. From the point of view of someone who is dealing with government, there is often very little difference between dealing with a government agency and dealing with a private business. (114) As recently (in legal terms) as 1997, the High Court tied itself up in considerations of royal prerogative when the original issue was merely a head lessor’s entitlement to inspect tenanted premises, the tenant being a government agency. (115) More recently, however, in 2005 the High Court unanimously recognised that, apart from the military, there is little substantive difference between employment in the public sector and in the private sector. (116) Parallel to this, the High Court has made apparently conflicting decisions, the real difference between which may simply be that they are decades apart, on market dealings by a government agency. (117)


			
2.6. The “new” administrative law (118)



			“It is highly desirable to encourage in Australia a comprehensive system of administrative law” (Kerr Report, 1971)


			
2.6.1. The new legislation


			Having explained the general framework of Australian administrative law, it is possible to consider the legislation of the 1970s and 1980s that made a move toward codification. (119) This was federal legislation, most of it following federal commissions of inquiry into how administrative law might be improved. (120) Much of it has been cloned, although unevenly, in the states and the self-governing territories. In some ways these statutes and their clones have established new law where there had been none or very little — as to ombudsman offices and freedom of information. However, they have in no way replaced judicially created common law or significantly constrained its development. Nor did they affect — or could have affected, since it is constitutional — the High Court’s original jurisdiction in administrative matters. (121)


			All of the federal statutes composing the New Administrative Law remain in force. They are, in order of enactment:


			– Administrative Appeals Tribunal Act 1975 (“AAT Act”)


			– Ombudsman Act 1976


			– Administrative Decisions (Judicial Review) Act 1977 (“ADJRA”, also called the “Judicial Review Act”)


			– Freedom of Information Act 1982 (“FOI Act”)


			The AAT Act provided for a wholly new creature, an Administrative Appeals Tribunal (“AAT”), which commenced operation in 1977. The Ombudsman Act provided for another new creature, a Commonwealth Ombudsman, (122) first appointed in 1977. The FOI Act set up freedom of information requirements for federal government agencies, supplementing the existing and often very expensive means already available for obtaining such information, such as discovery. (123) The ADJRA provided the new Federal Court, which commenced operation early in 1977, with an administrative law jurisdiction. All of these are federal statutes, with no application in the states. However, some of them — mainly the Ombudsman Act and the FOI Act — have been cloned in some of the states. None of them, federally or in any state, (124) replaces common-law administrative law, set out in case law.


			
2.6.2. Fates of the new legislation


			The fates of these four acts have been very different. The AAT and its clones have been busy; the Commonwealth Ombudsman has been very busy, acquiring further rôles, and the clones are growing too; and, although the FOI Act lingered until a recent reform, its clones in the states of New South Wales and Queensland have been strongly developed. FOI law in Australia, after years of resistance from government and a lack of support from the courts, is moving swiftly from a “pull” model (withhold information unless it is necessary to release it) to a “push” model (release information unless it is necessary to withhold it). (125) The ADJRA, however, has failed.


			The New Administrative Law had been a package that, while there were few cross-references among the four acts, shared a common intention. To that extent, they might have been regarded collectively as a step toward codification. Perhaps one day their fates will coalesce. There are signs of that in the state of New South Wales, among its clones of the AAT Act and the Ombudsman Act, and its clone of and then replacement for the FOI Act. But the four original acts have gone such separate ways that it is now difficult to say that the package can now be regarded as any sort of codification. (126)


			Two aspects of them, indeed, can be regarded as opposed to codification. One is the failure, from the point of view of systematisation, to provide the AAT or the Federal Court with a general jurisdiction. As new creatures, they could not have had any inherent jurisdiction such as may have accrued to the state supreme courts. But there was no technical barrier to providing them with a general jurisdiction in their own statutes and that had been proposed. Nevertheless, the AAT and the Federal Court have only such jurisdiction as is conferred upon them by particular other statutes. (127) Nor is there consistency in the forms and extents of each conferral.


			At present, the original jurisdiction of the Federal Court is conferred by over 150 statutes, ranging through areas as diverse as admiralty, bankruptcy, corporations, native title and taxation. (128) The AAT’s Jurisdiction List of enactments that confer jurisdiction upon it, which includes a summary of each, runs to over 200 pages. (129) The AAT’s clone in the state of New South Wales, the Administrative Decisions Tribunal, has jurisdiction conferred by about 130 acts, of huge variety. (130) The ADT advises complainants that any right to have a decision reviewed should have been stated in the notification of the decision and that, if it has not, the complainant has a right to obtain that information from the decision maker — only after that, if necessary coming to seek advice from the ADT. (131)
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