

		

			[image: 9782802770299_Cover.jpg]

		




		

			[image: 9782802770299_TitlePage.jpg]


		


	

		

			


			For all information on our funds and our new products in your area of specialisation, please consult our websites via www.larcier.com.


			© Lefebvre Sarrut Belgium SA, 2021


			Éditions Bruylant


			Rue Haute, 139/6 - 1000 Brussels


			


			All rights reserved for all countries.


			It is prohibited, without the publisher’s prior consent in writing, partially or completely to reproduce this work (especially by photocopying), to store it in a database or to communicate it to the public, in whatsoever form or manner.


			ISBN: 978-2-8027-7029-9


			


		


	

		

			


			COMPETITION LAW/DROIT DE LA CONCURRENCE


			La collection « Droit de la concurrence » rassemble des ouvrages consacrés à cette matière particulièrement évolutive et concrète, à la croisée de plusieurs disciplines, qu’est le droit de la concurrence, en langue française et anglaise.


			Cette collection a pour vocation d’accueillir différents types d’ouvrages : des collectifs issus des meilleurs « Actes de colloque » dans la matière, des travaux de recherche impactant la pratique, tels que des « Thèses », des « Monographies » sur des thèmes précis à finalité professionnelle, des « Manuels » spécialisés, des « Essais » issus de la vie du droit et des recueils de « Grands arrêts, textes et documents commentés ».


			Collection dirigée par Ludovic Bernardeau • Coordinatrice de rédaction : Manon Oiknine


			The « Competition Law » collection gathers publications, in French and in English, dedicated to the particularly dynamic and concrete area of studying that is competition law, deeply intertwined with several fields.


			This collection aims at assembling different types of publications: collective works from the best “Conference proceedings” in the area, research works influencing the legal practice – such as “Thesis” –, “Monographs” on targeted topics for professional purposes, specialized “Textbooks”, “Essays” relating to ongoing debates and compilations of “Major cases, texts, and documents commented”.


			Collection directed by Ludovic Bernardeau • Writing coordinator: Manon Oiknine


			Précédemment parus dans la collection - Previously published in the collection:


			New frontiers of antitrust 2011, edited by Frédéric Jenny, Laurence Idot and Nicolas Charbit, 2012. Abus de position dominante et secteur public. L’application par les autorités de concurrence du droit des abus de position dominante aux opérateurs publics, Claire Mongouachon, 2012.


			Reviewing vertical restraints in Europe. Reform, key issues and national enforcement, edited by Jean-François Bellis and José Maria Beneyto, 2012.


			Droit de la concurrence et droits de propriété intellectuelle. Les nouveaux monopoles de la société de l’information, Jérôme Gstalter, 2012.


			L’action collective en droit des pratiques anticoncurrentielles. Perspectives nationale, européenne et internationale, Silvia Pietrini, 2012.


			New frontiers of antitrust 2012, edited by Joaquin Almunia, Eric Barbier de La Serre, Olivier Bethell, François Brunet, Guy Canivet, Henk Don, Nicholas Forwood, Laurence Idot, Bruno Lasserre, Christophe Lemaire, Cecilio Madero Villarejo, Andreas Mundt, Siun O’Keeffe, Mark Powell, Martim Valente and Richard Wish, 2013.


			New frontiers of antitrust 2010, edited by Joaquìn Almunia, Mark Armstrong, Nadia Calvino, John M. Connor, Henry Ergas, Allan Fels, John Fingleton, Ian Forrester, Peter Freeman, Laurence Idot, Frédéric Jenny, Bruno Lasserre, Douglas Miller, Jorge Padilla, Nicolas Petit, Christine Varney, Bo Vesterdorf, Wouter Wils and Antoine Winckler, 2013.


			New frontiers of antitrust 2013, sous la coordination de Nicolas Charbit, 2013.


			Le contentieux privé des pratiques anticoncurrentielles, Rafaël Amaro, 2014.


			Day-to-Day Competition Law. A practical Guide for Businesses, edited by Patrick Hubert, Marie Leppard and Olivier Lécroart, 2014.


			Pratiques anticoncurrentielles et brevets. Étude en faveur de la promotion européenne de l’innovation, Lauren Leblond, 2014.


			New frontiers of antitrust 2014, edited by Joaquín Almunia, Chris Fonteijn, Peter Freeman, Douglas Ginsburg, Thomas Graf, Benoît Hamon, Nathalie Homobono, Laurence Idot, Alexander Italianer, Frédéric Jenny, William Kovacic, Bruno Lasserre, George Milton, Andreas Mundt, Anne Perrot, Matthew Readings, Howard A. Shelanski, Mélanie Thill-Tayara, Wouter Wils and Joshua Wright, 2014.


			The Fight against Hard Core Cartels in Europe. Trends, Challenges and Best International Practices, Eric Van Ginderachter, José Maria Beneyto, Jerónimo Maillo, 2016.


			Droit européen de la concurrence, Jean-François Bellis, 2e édition, 2017.


			La récidive en droits de la concurrence, Ludovic Bernardeau, 2017.


			Droit européen des concentrations, Georges Vallindas, 2017.


			Droit européen des aides d’État, Michaël Karpenschif, 3e édition, 2019.


			L’innovation prédatrice en droit de la concurrence, Thibault Schrepel, 2018.


			Droit matériel européen des abus de position dominante, Luc Desaunettes-Barbero et Étienne Thomas, 2019.


			Droit matériel des aides d’État, Olivier Peiffert et Sébastien Thomas, 2019.


			Droit procédural des aides d’État, Juan Ignacio Signes de Mesa et Aymeric de Moncuit, 2019.


			Droit procédural européen des concentrations, Simon Genevaz et Manon Oiknine, 2019.


			Droit matériel européen des ententes, Luc Desaunettes-Barbero et Étienne Thomas, 2019.


			EU Competition Law applicable to liner shipping and seaports. New challenges of the regulation, Philippe Corruble, 2021.


			Manuel de droit belge de la concurrence. Les pratiques restrictives de concurrence, Norman Neyrinck, 2021.


		


	

		

			Summary


			Part 1. 
Introduction


			Chapter 1. Private Enforcement of EU Competition Law – a genesis


			Damien Gerard and Patrizia Pérez Fernández


			Chapter 2. Directive 2014/104: an overview


			Hugues Parmentier


			Part 2. 
Initiating a claim


			Chapter 3. Litigation costs, funding and access to justice in competition damage actions in Europe


			Marc Barennes, Esq. and Martin Seegers


			Chapter 4. Arbitration and Private Enforcement of Competition Law in Europe


			Florian Bien and Mario Celaya


			Chapter 5. Collective redress – 
European and private international law approach


			Maria José Azar-Baud and Fabienne Jault-Seseke


			Chapter 6. Cross-border damage antitrust claims and private international law rules on jurisdiction


			Caterina Fratea


			Chapter 7. Limitation period


			Bastien Thomas and François Aubin


			Part 3. 
Establishing liability


			Chapter 8. Applicable law


			Olivera Boskovic


			Chapter 9. Investigative measures: domestic and international legal aspects


			Thomas Rouhette and Claire Massiera


			Chapter 10. The ‘Fault’ Requirement: The case of France and Certain Other EU States


			Ozan Akyurek, Eric Morgan de Rivery and Yann Davie


			Chapter 11. Liability and Damages Issues – Joint and Several Liability


			Alexandre Lacresse and Lucie Marchal


			Chapter 12. Quantifying damages: an overview


			Benoît Durand


			Chapter 13. Cartel damages actions in Europe: how courts have assessed cartel overcharges


			Jean-François Laborde


			Part 4. 
National reports


			Chapter 14. Germany


			Rupprecht Podszun and Maximilian Konrad


			Chapter 15. Italy


			Roberto Cisotta


			Chapter 16. Belgium


			Pierre Goffinet and Laure Bersou


			Chapter 17. Spain


			Francisco Marcos


			Chapter 18. France


			Rafael Amaro


			Conclusion. What Would Karel Say? 


			Paul Nihoul


			Contents


		


	

		

			
Part 1 
Introduction


		


	

		

			
Chapter 1 
Private Enforcement of EU Competition Law – a genesis



			Damien Gerard1


			and


			Patrizia Pérez Fernández2


			The development of the private enforcement of EU competition law over the past 15 years has been remarkable in every respects. To put it simply, the field is unrecognizable. The state of “astonishing diversity and total underdevelopment” identified by the 2004 Ashurst Report has been replaced by a coherent set of rules and principles deriving from the case law of the European Court of Justice and Directive 2014/104 combined with different pieces of EU guidance, as well as from a growing body of judgments originating from courts located across the Union, from Portugal to Lithuania.


			This development is all the more remarkable given the inherent complexity of shaping a legal construct through 28 diverse judicial systems. And yet, by leveraging that complexity, the norms articulated in support of the private enforcement of EU competition law now carry the potential of impacting national legal orders far beyond their innate reach. To be sure, the unfolding of the private enforcement legal framework can be captured conceptually as the fourth prong of the multifaceted modernization of EU competition law, next to substantive, procedural and institutional dimensions more directly associated with public enforcement and the advent of Regulation 1/2003, with which junctions are multiple. Still, by governing the private remediation of anticompetitive conducts, that framework is embedded in and intermingles with thick layers of legal sediments made of tort, contractual liability, civil procedure or conflict of laws. In turn, that embedment and the associated dialogic interactions across bodies of law of domestic, EU and international origins constitute the typically enablers of these deep hybridization processes that form the bedrock of EU integration, though admittedly nascent in the present case.


			This volume comes at an opportune time now that core legal principles have emerged, specific rules have been enacted and a significant number of disputes have been decided, i.e., that a stable framework is in place with promising prospects. These principles and rules, whether they pertain to the initiation of claims or the establishment of liability, are studied in depth by various authors and put in perspective by national reports focusing on their domestic implementation. This introductory chapter offers another kind of perspective, that of a retrospective account of the genesis of the private enforcement of EU competition law, from the formless void that prevailed until the turn of the century until today’s fruitful times, with a particular emphasis on the contribution of the European Court of Justice to the discovery, design and interpretation of the norms that have come to govern the field. For that contribution cannot be overstated inasmuch as it reveals a typical sequence of Europeanisation starting from a constitutional appeal to the will of Framers after decades of unsatisfactory stagnation, followed by policy initiatives amplifying the creed and by the teleological application of general principles of effectiveness and equivalence which, in turn, pressured Member States into agreeing on a core set of common rules whose validity is guaranteed by the European Court of Justice’s own mandate to ensure that in EU matters, the law is observed. But let’s start with the beginning.


			
I. “Formless void”: shaping the role of national courts in EU competition law enforcement


			The first discussions and debates about the private enforcement of EU competition law date back to the nineteen sixties already. In 1961, the European Parliament proposed to introduce a European regulation governing claims for the compensation of harms caused by anticompetitive conducts.3 In that framework, the European Parliament commissioned a study of the legal consequences of antitrust infringements from a civil law perspective, which concluded that there was at the time little experience with private antitrust actions in Europe. Though the EU Parliament found that compensation options for victims of anticompetitive conducts were very limited, no measures were subsequently enacted.


			Years later, the first meaningful step in shaping the role of national courts in EU competition law enforcement was taken by the European Court of Justice. In the 1974 pioneering judgment BRT v Sabam,4 the Court of Justice clarified that the then equivalent of Articles 101(1) and 102 TFEU “by their very nature […] produce direct effects in relations between individuals” and therefore “create direct rights in respect of the individuals concerned which the national courts must safeguard”. However, this generic acknowledgement of the horizontal direct effect of the Treaty antitrust provisions, with the notable exception of the then equivalent to Article 101(3) TFEU, did not result in a significant number of cases brought before by national judicial bodies as a result.


			Almost two decades later, in 1991, another request for preliminary ruling enabled the European Court of Justice to proclaim in Delimitis the “shared competence” of the EU Commission and national courts, respectively, in the enforcement of EU competition law.5 Whereas the Commission was then solely responsible for the application of the equivalent to Article 101(3) TFEU, as the court recalled, national judges could still declare a contract void if “it is certain that the agreement could not be the subject of an exemption under Article [101(3) TFEU]”, if necessary following a request for preliminary ruling by the European Court of Justice or after contacting the Commission to be provided with “such economic and legal information as is necessary in order to resolve the litigation before the national court”. Subsequently, in 1992, the General Court declared in Automec that ordinary judges were entitled to apply directly the EEC rules on competition without the need for an express prior declaration by the Commission.


			A few months later, Advocate General Van Gerven stated in his Opinion in the Banks vs. British Coal Corporation case that national courts were in principle bound to award damages for loss sustained as a result of the breach of the directly applicable antitrust provisions laid down in the European Coal and Steel Community (“ECSC”) Treaty.6 This Opinion, drawing on the “greatest possible coherence” required between the interpretation of the ECSC and EEC Treaties and the fundamental obligation of national courts to ensure the application of EU law in full, with express references to seminal judgments such as Simmenthal, Factortame and Francovich,7 was regarded back then as an important step forward in support of the private enforcement of EU competition law. However, the European Court of Justice did not follow the Advocate General and held in its judgment of 13 April 1994 that the antitrust provisions of the ECSC Treaty were not directly enforceable by private parties in proceedings before national courts, thus contrary to the similar provisions of the then EEC Treaty, and as a result that national courts were not entitled to entertain an action for damages in the absence of a Commission decision adopted in the exercise of its exclusive jurisdiction to adjudicate on those matters.8 The ruling relied on the specific wording of the ECSC provisions, in particular Article 65 ECSC.


			Towards the end of the 1990’s, the benefits of facilitating private antitrust actions gained increased recognition at EU level in the framework, paradoxically, of the debate on the envisaged modernization of public competition law enforcement. The 1999 “White Paper on the modernization of the rules for the application of Articles [101 and 102 TFEU]” articulated the overall plan of decentralizing EU competition law enforcement, notably by moving from the ex-ante notification and prior authorization system applicable to the enforcement of Article 101 TFEU to a legal exception system based on self-assessment and ex-post enforcement.9 That radical policy proposal, which echoed options already discussed prior to the enactment of Regulation 17/62, had two logical implications: (i) abandoning the Commission’s exclusive competence to apply Article 101(3) TFEU, thus moving towards a system of fully shared competence in the enforcement of Article 101 and 102 TFEU between the Commission and national competent forums; and, as a corollary, (ii) the acknowledgment that “national courts [should] play an enhanced role in the application of the competition rules”.


			Over the same period, the European Court of Justice was called upon to further specify the respective prerogatives and obligations of the Commission and national courts in case of parallel proceedings involving the application of EU competition law. In that respect, the Masterfoods judgment of 2000 concluded that the principle of legal certainty requires national courts to refrain from issuing a judgment running counter to the decision of the Commission in the same matter, irrespective of whether that decision conflicts with a judgment given by another national court of first instance and/or is being appealed before the European Court of Justice.10 Pending the outcome of such an appeal, notably when the solution of the dispute before the national court depends on the validity of the Commission decision, national courts should then stay proceedings or refer a question to the Court of Justice for a preliminary ruling and, if appropriate, order interim measures to safeguard the interest of the parties in the meantime. Essentially, thus, the European Court of Justice therefore declared that Commission decisions implementing Articles 101 and 102 TFUE are binding on national courts as a result of Member States’ duty to take all appropriate measures to abstain from any measure capable of jeopardizing the attainment of the objectives of the EU Treaties. As such, the Masterfoods judgment fed into the debate on the reform of the EU competition law enforcement system and would later be codified in Regulation 1/2003.


			
II. “Let there be light”: the courage revolution and modernization


			Suddenly, though the formless void and darkness that covered the face of the deep, a ray of light burst from the fairyland Duchy of Luxembourg, in the form of judgment penned by Judge Wathelet and rendered by an extended composition of the European Court of Justice chaired by its then President Rodríguez Iglesias, in the Courage vs Crehan matter.11


			The case involved the recovery of a GBP 15 266 debt for unpaid deliveries of beer by Mr Crehan, the tenant of a pub subject to a 20-year lease combined with a fixed minimum purchasing obligation from the Courage brewery. Mr Crehan contested the action on its merits, contending that the beer tie was contrary to Article 101 TFEU, and filed a counter-claim for damages. However, English law at the time did not allow a party to an illegal agreement to claim damages from the other party, and the compatibility of that limitation with EU law became the subject of a request for preliminary ruling.


			As it has often been the case throughout the history of EU law, a seminal precedent was set against the background of a seemingly innocuous set of facts. The court articulated its reasoning around five premises:


			(i)	the EU Treaties have created an autonomous legal order endowing individuals with specific rights arising “not only where they are expressly granted by the Treaty but also by virtue of obligations with the Treaty imposes in a clearly defined manner”, citing the most authoritative constitutional precedents available, namely Van Gend en Loos, Costa and Francovich;12


			(ii)	the fundamental nature of Article 101 TFEU for the accomplishment of the tasks entrusted to the Union and, in particular, for the functioning of the internal market, citing Eco Swiss;13


			(iii)	the express will of the “framers of the Treaty” to protect that fundamental provision by means of a private law remedy in the form of the automatic and absolute nullity pursuant to Article 101(2) TFEU of any agreement meeting the conditions of Article 101(1) and unable to benefit from an exemption under Article 101(3) TFEU;


			(iv)	the direct effect of Article 101(1) and Article 102 TFEU, citing BRT vs SABAM;14 and


			(v)	national courts’ duty to ensure that rules of Union law take full effect and protect the rights which they confer on individuals, citing Simmenthal and Factortame.15


			The conclusion drawn from these rather commanding premises would then become the most cited judicial quotation in the field, as follows:


			“26. The full effectiveness of Article [101] of the Treaty and, in particular, the practical effect of the prohibition laid down in Article [101(1)] would be put at risk if it were not open to any individual to claim damages for loss caused to him by a contract or by conduct liable to restrict or distort competition.”


			The European Court of Justice further clarified that claiming damages for breach of the EU antitrust principles was indeed “a right” and went on to formulate a policy rationale in support of actions for damages before national courts inasmuch as they “strengthen[…] the working of the Community competition rules and discourage[…] agreements or practices… liable to restrict or distort competition” (para 27). Eventually, the court struck down the piece of English law in question barring the possibility to seek damages for loss caused by the performance of a contract liable to distort effective competition on the sole ground that the claimant is a party to that contract and unless it is established that that party bears significant responsibility for the distortion of competition.


			In turn, the reach of the Courage vs Crehan precedent was amplified by the coming to age of Regulation 1/2003 as the embodiment of the modernization process referred to above and, at its core, of the decentralization of EU competition law enforcement resulting from the move towards an exception system in the application of Article 101 TFEU, thus moving away from the centralized notification system prevailing under Regulation 17/62.16 Specifically, because it reserved the application of Article 101(3) TFEU to the Commission, that notification system “hamper[ed] the application of the [EU] competition rules by the courts and competition authorities of the Member States”, as recital 3 of Regulation 1/2003 recognized. Conversely, recital 7 pleaded for a more extensive recourse to private enforcement, as follows:


			“National courts have an essential part to play in applying the [EU] competition rules. When deciding disputes between private individuals, they protect the subjective rights under [EU] law, for example by awarding damages to the victims of infringements. The role of the national courts here complements that of the competition authorities of the Member States. They should therefore be allowed to apply Articles [101] and [102] of the Treaty in full.”


			In effect, Article 6 of Regulation 1/2003 provides that “[n]ational courts shall have the power to apply Articles [101] and [102] of the Treaty”. As a corollary, Regulation 1/2003 also articulated revised arrangements to facilitate cooperation between national courts and the Commission and ensure the uniform application of EU competition law, notably by incorporating the teachings of the Masterfoods judgment.17


			The combination of the constitutional impulse given by the European Court of Justice and of the adoption of Regulation 1/2003 as a key regulatory enabler opened up a sea of opportunities for the development of the private enforcement of EU competition law, at least in theory. Yet, to objectivize the scale and scope of actions required to seize on these opportunities, the Commission entrusted Professor Denis Waelbroeck and his colleagues at the Ashurst law firm with a study on the conditions of claims for damages in case of infringement of EU competition rules. As mentioned in introduction, the conclusion thereof was rather bleak: “[t]he picture that emerges … is one of astonishing diversity and total underdevelopment”, the study revealed upon its publication in 2004, with a mere 28 damage awards identified in the contemporary judicial practice of national courts across the continent.18


			Building on Courage vs Crehan, the entry into force of Regulation 1/2003 and the findings of the Ashurst study, the Commission nonetheless endeavored to publish in 2005 a Green Paper on “Damages actions for breach of the [EU] antitrust rules”,19 laying down options to shape a more effective system for the recovery of damages in compensation for harms suffered as a result of EU competition law infringements. The breadth of issues covered by the Green Paper testified of the complexity of the task: access to evidence, fault requirement, determination of damages, passing-on defense and indirect purchaser’s standing, defense of consumer interests, costs of actions, coordination of public and private enforcement, jurisdiction and applicable law, were among the many topics discussed at the time. In turn, the different options set out in the Green Paper were designed to generate “further reflection and possible action” to facilitate damages awards in follow-on or stand-alone settings alike. In effect, the reflection took almost another 10 years to translate into action.


			In the meantime, the European Court of Justice displayed a continuous commitment to do its part by operationalizing the Courage vs Crehan precedent through recourse to the principles of equivalence and effectiveness. In the 2006 case of Manfredi,20 notably, the applicants brought actions before the Giudice di pace di Bitonto to seek damages from insurance companies as a result of the increased cost of car insurance premiums paid as a result of an information exchange and price-fixing scheme uncovered, prosecuted and held unlawful by the Italian competition authority, as upheld in last instance by the Consiglio di Stato. In response to a request for preliminary ruling, the European Court of Justice remarkably uncovered basic EU law principles of civil liability such as the need for a causal relationship between the alleged harm and the anticompetitive agreement or practice in question, or the possibility to obtain compensation not only for actual loss (damnum emergens) but also for loss of profit (lucrum cessans), plus interest (considered as an essential component of compensation). However, the Manfredi judgment also testified of the inherently limited normative potential of the principles of equivalence and effectiveness, notably in the determination of the relevant limitation period for seeking compensation or the appropriateness of allowing for the award of exemplary or punitive damages, within the limit of unjust enrichment.


			Overall, the combination of the promises and limitations of the foundational pillars of private competition law enforcement revealed by the European Court of Justice and raised by Regulation 1/2003 put in motion a decade-long policy-making process that eventually culminated with the adoption of Directive 2014/104.


			
III. “Let the land produce”: the making of Directive 2014/104



			After three years of reflection following the issuance of the Green Paper, the Commission published in 2008 a somewhat more focused White Paper on damages actions for breach of EU antitrust rules as a first action item,21 complemented by a Staff Working Paper and an Impact Assessment Report. The White Paper took great care in emphasizing the balanced nature of the proposals contained therein, “rooted in European legal culture and traditions”, with the primary aim to ensure the full (but not over-) compensation of victims of EU competition law infringements. These proposals and associated policy choices pertained to issues of standing for “all categories of victims”, access to evidence and disclosure, the binding effect of decisions of national competition authorities (NCAs), fault requirements, the scope and calculation of damages, the passing on of overcharges, limitation periods, the costs of damages actions and the interaction between leniency programs and actions for damages.


			The following year, in 2009, a Proposal for a Directive on compensation for unlawful damages in the field of competition circulated but was never adopted.22 With the specific aim of obviating existing obstacles to the pursuit of follow-on compensation actions, that 2009 Directive Proposal endorsed the principle of full compensation, including loss profits and interests running from the moment the anticompetitive conduct took place until the moment the harm was compensated. Yet it also envisioned the possibility for victims having suffered rather insignificant damages, i.e., chiefly end consumers, to engage in collective opt-out actions, thereby departing from the continental tradition of compensating only certain and non-hypothetical harms. It would then take four more years before the official adoption in 2013 of another Directive Proposal on certain rules governing actions for damages under national law for infringements of the competition law provisions of the Member States and of the European Union.


			In the meantime, the European Court of Justice became confronted with a number of questions revolving around the proper articulation of public and private enforcement actions and their sometimes conflicting requirements. In June 2011, the European Court of Justice issued a judgment in the Pfleiderer case where it dealt with the right of access to the file gathered over the course of public enforcement proceedings carried out by national competition authorities, including documents and/or information obtained from companies through leniency applications.23 In that respect, national courts from different Member States such as Germany and the UK had been taking different and somewhat contradictory approaches. On balance, the Court of Justice tentatively favored a form of proportionality weighting in deciding whether to give (or not) access to these documents, based on the different interests affected in the specific matter in question. Two years later, in June 2013, the European Court of Justice clarified its position in the Donau Chemie judgment by ruling out any absolute prohibitions of access to case file documents and mandating a case-by-case assessment, including for leniency statements.24


			Still in the realm of follow-on damages actions, the European Court of Justice was equally invited to reflect on two unrelated occasions on the standing of particular claimants in actions brought against elevator companies caught by the Commission in a price-fixing and bid-rigging cartel. In the 2012 Otis case,25 the court clarified that the Commission was entitled to seek damages before national courts on behalf of the European Union if it had been itself harmed by the anticompetitive conduct in question. In the 2014 Kone case,26 the court held that so-called “umbrella claimants” (i.e., customers of competitors of the cartelists that also raised prices as a consequence of the cartel at play in the relevant market) were also entitled to sue cartelists for damages. In that respect, the proper causality test was a matter for EU Law to determine, according to the European Court of Justice, which therefore favored a broad interpretation of the relevant standing requirements, in line with the principle set forth in Courage vs Crehan according to which “any individual” is to benefit from the possibility of claiming damages for loss caused by an anticompetitive agreement or conduct.


			Finally, following intense negotiations over more than a year,27 the Damages Actions Directive 2014/104 was adopted on 26 November 2014 as the culmination of a policy-making process that had started a decade earlier and with the overall aim “to ensure that anyone who has suffered harm caused by an infringement of competition law by an undertaking or by an association of undertakings can effectively exercise the right to claim full compensation for that harm from that undertaking or association” (Article 1).28 The content of that Directive is carefully presented in another dedicated contribution to this volume so suffice is to say at this point that it lays down a consistent set of principles related to, inter alia, the disclosure of evidence, the effects of national decisions, limitation periods, joint and several liability, the passing-on of overcharges, the quantification of harm and consensual dispute resolution. In turn, the deadline for transposing the Directive in national legal systems expired on 27 December 2016 and, by now, transposition has indeed taken place in all Member States.29


			In parallel, the Commission undertook to publish additional policy documents in the form of: (i) a Recommendation on collective redress inviting Member States to introduce in their legal system collective redress mechanisms,30 including in actions for damages; and (ii) a Commission Communication and Practical Guide on quantifying antitrust harm in damages actions, both of 2013.31 The Practical Guide provides an overview of the main economic methods, techniques and empirical insights available to assist claimants and judges in quantifying damages in practice. The Communication was further complemented by the issuance in 2019 of specific guidelines on the passing-on of overcharges.32


			
IV. “Be fruitful and multiply”: the Post-Directive era


			Since the enactment of the Damages Directive in 2014, the field of private enforcement has put forth vegetation – “all sorts of plants yielding seed and trees with seed-bearing fruits” – thereby giving rise to multiple requests for preliminary rulings addressed to the European Court of Justice with their origin in antitrust damages actions. The cases decided so far involve issues that can be broadly classified into three categories: (i) the determination of the jurisdiction(s) competent to hear and decide particular damages claims under the Brussels I Regulation and its recast version; (ii) the interplay between private and public enforcement actions; and (iii) the interpretation of substantive principles laid down in the Damages Directive.


			In relation to the determination of jurisdiction, which is logically the first step when entertaining any particular judicial claim, various cases have involved the interpretation of the notion of “the place where the harmful event occurred” as a foundation of jurisdiction in tort matters.33 The same and other cases have equally sought to clarify the interpretation of other relevant jurisdictional factors, as well as criteria pertaining to the cross-border recognition of judgments.34 The CDC/Hydrogen Peroxide and Apple Sales International cases, in particular, have validated the application of jurisdictional clauses contained in supply or distribution contracts for the purpose of establishing jurisdiction in damages cases stemming from an alleged infringement of EU competition rules. The Booking.com case also clarified that the provision pertaining to tort, delict or quasi-delict (Article 7(2)) of the Brussels I Recast Regulation applies to an action seeking an injunction against certain practices implemented in the context of the contractual relationship between the applicant and the defendant based on an allegation of abuse of dominance.35


			When it comes to the coordination of private and public enforcement actions, recognized as an objective pursued by the Damages Directive (see recital 6), the European Court of Justice has specifically addressed the nature of Commission’s commitment decisions in follow-on damages actions and the prerogatives of national courts in that respect, as well as the interpretation of the notion of undertaking in situations of succession. Thus, in Gasorba,36 the court held that commitment decisions adopted pursuant to Article 9 of Regulation 1/2003 do not render the practices in question compliant with the EU antitrust rules, and certainly not retroactively. To the contrary, the preliminary assessment in response to which commitments were submitted and subsequently made binding on the companies in question can be construed as an indication, if not prima facie evidence, of the existence of an anticompetitive conduct. In Canal+,37 the court further specified that, in application of the Masterfoods case law, national courts are not entitled to reach a finding of lack of antitrust infringement arising from conducts covered by commitment decisions. On a different topic, the European Court of Justice held in Skanska that the concept of ‘undertaking’, which governs the scope rationae personae of the EU antitrust rules, constitutes an autonomous concept of EU law that cannot have a different scope with regard to the imposition of fines by the Commission under Article 23(2) of Regulation 1/2003 as compared with actions for damages for infringement of EU competition rules.38 This solution enables the incorporation in the private enforcement framework of principles governing the succession of legal entities elaborated in public enforcement actions, notably in relation to the payment of fines.


			Finally, the European Court of Justice has endeavored to ensure the conformity of interpretative rulings with substantive principles laid down in the Damages Directive. In Cogeco,39 the court assessed the conformity of limitation periods for bringing antitrust damages actions with the principles of equivalence and effectiveness. Whereas the Damages Directive was not applicable ratione temporis to the dispute in question, the court tailored its interpretation of the principle of effectiveness on Article 10 of the Damages Directive and notably held that EU law precludes the application of limitation periods kicking in when a claimant is still unaware of the identity of the person liable and not providing for the possibility of suspension or interruption over the course proceedings before the national competition authority. In Otis,40 the court interpreted extensively the notion of harm caused by an infringement of competition law and entitled to full compensation pursuant to Article 3 of the Damages Directive as covering “any loss which has a causal connection with an infringement of Article 101 TFEU” including when incurred outside of supply-demand relationships, e.g., on the part of public authorities “obliged to grant subsidies which were higher than if that cartel had not existed”.


			*


			Passionate times lie ahead in the field of private antitrust enforcement in Europe. The adoption of the Damages Directive and the transposition thereof into Member States’ legal systems amounted to major milestones as specific rules became applicable to damages claims, with potential spillover effects to competition litigation overall and adjacent fields. Yet these only marked the end of the beginning; many questions remain open and the journey continues. To navigate the disputes, floods and possible exoduses and guide us to the Promised Land, the role of the Court of Justice will remain central. By providing guidance and ensuring consistency in the interpretation of the core principles and specific rules laid down by the Damages Directive and other instruments, the Court of Justice will seek to prevent contradictory judgments across Member States (possibly leading to forum shopping) or even within the same jurisdiction, at a critical juncture in the development of this area of law.


			To be sure, the European Court of Justice has already embraced that role and continues to entertain requests for preliminary ruling relating to the interpretation of Damages Directive and beyond. For example, in Volvo (II), the referring court requests clarifications about the temporal scope of the Damages Directive and in particular about the notion of “retroactive application” of some of its provisions.41 Conversely, in the Sumal case,42 the Appeals Court of Barcelona inquires about the contours of the single economic unit concept, possibly allowing for a clarification of the Skanska judgment, in relation to the liability of subsidiaries for infringements perpetrated by parent companies when the subsidiaries in question are not mentioned in the Commission decision that established such infringements. Other pending requests for preliminary ruling continue to deal with issues of jurisdiction. In another Volvo (I) case,43 for example, the request for preliminary ruling pertains to whether the provision of the Brussels I Regulation applicable to jurisdiction in tort cases designates only the courts of a certain Member State or also the specific court within the Member State where the harm took place.


			At the end of any genesis, one is supposed to consider what has been made and whether it is very good. It would be rather presumptuous to draw any qualitative conclusion at the end of such a purposefully short introductory presentation,44 beyond the mere observation of the phenomenal evolution undertaken over the past 15 years by the private enforcement of EU competition law. And in any event, there is always an evening and thereafter a morning, for the perfection of the creation must endure.
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Chapter 2 
Directive 2014/104: an overview



			Hugues Parmentier1


			
I. Introduction


			
§ 1. Historical background



			Competition law has traditionally been enforced in the European Union via public enforcement, meaning victims of competition infringements rarely obtained reparation of the harm they suffered. Whereas private enforcement was already promoted in the United States by the 1890 Sherman Act2 and today accounts for the vast majority of antitrust cases, the concept of claiming damages for competition law violations in Europe could be considered a “total underdevelopment” until the beginning of the 2000s.3


			The emergence of damages actions was triggered by the case law of the Court of Justice of the European Union (hereafter CJEU). Four judgments illustrate this journey:


			•	In 1974, in BRT v SABAM, the CJEU held that “as the prohibitions of [now Articles 101(1) and 102 of the Treaty on the Functioning of the European Union (hereafter TFEU)4] tend by their very nature to produce direct effects in relations between individuals, these Articles create direct rights in respect of the individuals concerned which the national courts must safeguard”.5


			•	In 1997, in Guérin automobiles, the Court held that “any undertaking which considers that it has suffered damage as a result of restrictive practices may rely before the national courts, particularly where the Commission decides not to act on a complaint, on the rights conferred on it by [Articles 101(1) and 102 TFEU], which produce direct effect in relations between individuals”.6


			•	In 2001, the judgment in Courage and Crehan recognised the right to damages for infringement of competition law. According to the CJEU, the full effectiveness of EC competition law “would be put at risk if it were not open to any individual to claim damages for loss caused to him by a contract or by conduct liable to restrict or distort competition. Indeed, the existence of such a right strengthens the working of the Community competition rules and discourages agreements or practices, which are frequently covert, which are liable to restrict or distort competition. From that point of view, actions for damages before the national courts can make a significant contribution to the maintenance of effective competition in the Community”.7


			•	The Court went further in its 2006 Manfredi judgment and stated that the full effectiveness of EC competition law required that “any individual can claim compensation for the harm suffered where there is a causal relationship between that harm and an agreement or practice prohibited under Article 101 EC”.8


			Courage and Crehan and Manfredi clarified that, in the absence of EU rules, it is for the domestic legal system of each Member State to set out and apply its rules on damages, in line with the EU principles of equivalence and effectiveness.9 Therefore, in subsequent judgments, such as Pfleiderer (2011), Otis (2012), Donau Chemie (2013) and Kone (2014), the CJEU explicitly referred to these notions and used them as a starting point to further refine the scope of damages actions in the EU.10


			
§ 2. Adoption process of the Damages Directive


			Drawing upon this case law of the CJEU, the European Commission initiated a policy project to facilitate the private enforcement of EU competition law. Following a Green Paper in 2005 and a White Paper in 2008,11 the Commission finalised a proposal on antitrust damages actions in 2013.12


			The proposal was submitted for adoption to the Council of the European Union and the European Parliament under the ordinary legislative procedure (Article 294 TFEU). This was the first time a piece of legislation in the competition field was submitted to the ordinary legislative procedure. This was due to the dual legal basis underpinning the proposal: the competition legal basis (103 TFEU) was combined with the internal market legal basis (114 TFEU).


			Directive 2014/104/EU on antitrust damages actions13 (hereafter, the “Damages Directive”) was signed into law on 26 November 2014 and published in the Official Journal of the European Union on 5 December 2014. The deadline for transposition was 27 December 2016.
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§ 3. Goals of the Damages Directive



			The Damages Directive aims at addressing two main problems. Firstly, it aims at removing obstacles to the effective exercise of the EU right to compensation, which was so far ineffective as only very few victims of antitrust infringements have been able to obtain compensation. Indeed, from 2006 to 2012, it was estimated that less than 25 percent of the Commission’s infringement decisions were followed by damages actions.14 The vast majority of these actions were brought by large businesses and only in very few Member States, mostly in the United Kingdom, Germany, and the Netherlands; in 20 out of the 28 Member States, no follow-on actions to Commission decisions were reported.


			Most obstacles to civil redress for victims of antitrust infringements were found in the national procedural and substantive rules that governed its exercise. Obstacles were related for example to the impossibility of obtaining the necessary evidence to prove the infringement, the fact that harm was suffered, and how much harm was suffered. The Directive intends to remove these obstacles.


			Second, the Directive fine-tunes the interaction between the public and the private enforcement of competition law. Such regulation should ensure that victims in actions for damages can benefit from the infringement decisions of the public enforcers to prove their case. More and stronger public enforcement can therefore lead to more effective private enforcement of competition law. However, the private enforcement of competition law should not negatively affect its public enforcement: if undertakings were to be worse off in actions for damages when cooperating with competition authorities in the framework of the public enforcement proceedings, they could be deterred therefrom. Disclosure in actions for damages of self-incriminating statements provided by undertakings in the framework of a leniency program could, for example, negatively affect the willingness of undertakings to apply for leniency. As the vast majority of cartels are discovered and sanctioned following a leniency application of one of the cartel participants, this could have an important negative impact on the public enforcement of competition law. The Directive is designed to avoid such impact.


			The EU model of private enforcement of competition law is based on the compensatory principle:15 private actors are granted the right to enforce Articles 101 and 102 TFEU so that they can receive compensation for the harm they have suffered due to an infringement of these rules,16 nothing more and nothing less.17 Deterrence is achieved primarily through public enforcement in the EU model and private enforcement has an ambivalent effect.18 As stated by the CJEU in Skanska, its first judgment on private enforcement of EU competition law since the adoption of the Damages Directive, “actions for damages for infringement of EU competition rules are an integral part of the system for enforcement of those rules, which are intended to punish anticompetitive behaviour on the part of undertakings and to deter them from engaging in such conduct”.19


			As a general rule, the Damages Directive provides the legal framework of substantive as well as procedural rules governing damages actions before national courts for the breach of Articles 101 and 102 TFEU. It must be read in conjunction with the case law of the CJEU. However, the CJEU has only ruled on certain aspects of the right to full compensation for infringements of EU competition law and the Damages Directive ensures generally only a minimum standard for damages actions before national courts. As regards substantive law, this means that the legal basis for the cause of action follows from national law and that those areas of private enforcement which are not determined by EU law remain subject to the Member States’ national rules.


			However, this general rule does not exclude full harmonization in areas where coherence is particularly important, namely when it comes to finetuning the interplay between public and private enforcement. For this reason, the Damages Directive includes relatively detailed provisions to ensure the functioning of proceedings pursued by competition authorities and, more specifically, the protection of leniency programmes.


			The adoption of the Damages Directive, and above all its implementation into the national laws of the Member States, is generally expected to lead to an increase in the number of competition law-based damages claims in Europe.20


			To present the Damages Directive, one needs to distinguish substantive and procedural aspects.


			
II. Substantive aspects


			While the substantive prerequisites of a potential damages action can be found in the applicable national law, such national legislation needs to be interpreted in accordance with CJEU case law and the Damages Directive under the principle of primacy of Union law.


			While, as the EFTA Court pointed out in Fjarskipti hf. v Síminn hf., “a final ruling by a national competition authority is not a requirement for an individual’s right to claim compensation”,21 private enforcement of competition law is often associated in Europe with follow-on actions.22 This chapter will mainly focus on these actions but also, albeit less specifically, on stand-alone actions.


			
§ 1. Standing



			In its case law, the CJEU has always considered that “the full effectiveness of Article 101 TFEU and, in particular, the practical effect of the prohibition laid down in paragraph 1 of that provision would be put at risk if it were not open to any individual to claim damages for loss caused to him by a contract or by conduct liable to restrict or distort competition”.23


			The CJEU has only developed a general approach and has not defined standing more specifically as it is a concept relying on causality, a matter of national legal systems of general tort law.


			In Kone, the CJEU refused to develop a common EU law-based framework on causality, despite being invited to it by its Advocate General, who suggested to state that “Article 101 TFEU must be interpreted as meaning that it precludes the interpretation and application of domestic legislation enacted by a Member State which categorically excludes, for legal reasons, any civil liability of undertakings belonging to a cartel for loss resulting from the fact that an undertaking not party to the cartel, having regard to the practices of the cartel, set its prices higher than would otherwise have been expected under competitive conditions”.24


			The matter remained for national legislation and is only indirectly addressed in the Damages Directive. As mentioned in Skanska, “in the absence of EU rules governing the matter, it is for the domestic legal system of each Member State to lay down the detailed rules governing the exercise of the right to claim compensation for the harm resulting from an agreement or practice prohibited under Article 101 TFEU, provided that the principles of equivalence and effectiveness are observed”.25


			The Damages Directive relies on the CJEU case law and states in Article 3 that “any natural or legal person who has suffered harm caused by an infringement of competition law is able to claim and to obtain full compensation for that harm”.


			In practice, damages should be awarded regardless of whether victims are the direct purchasers of the infringing undertakings or indirect purchasers situated further down the supply chain, as mentioned in Articles 12 to 14.


			The Directive seeks to facilitate claims by indirect purchasers by alleviating their burden of proof as regards the passing-on. In order to ensure that indirect purchasers are not prevented from obtaining compensation simply because they cannot prove that passing-on occurred, a rebuttable presumption is introduced in Article 14(2) of the Damages Directive. In order for this presumption of passing-on to kick in, the indirect purchaser must meet certain conditions constituting a prima facie case, namely that:


			“the defendant has committed an infringement of competition law;


			the infringement of competition law has resulted in an overcharge for the direct purchaser of the defendant; and


			the indirect purchaser has purchased the goods or services that were the object of the infringement of competition law, or has purchased goods or services derived from or containing them.”


			In Recital 13, the Damages Directive indicates that consumers and public authorities may claim damages for infringements of EU competition law. It can be inferred from Recital 43 that suppliers to an infringer are entitled to receive compensation. Moreover, the establishment of a causal presumption for cartel harm in Article 17(2) helps clarify the issue of standing.


			However, the clarification suggested by Advocate General Kokott in Kone would have helped. To be fair to the CJEU, it ruled on specific issues, such as the standing of a party to an illegal contract in Courage and Crehan and the “umbrella effect” i.e. customers of undertakings benefiting from the protection of the cartel’s practice in Kone.


			However, the court has not conclusively established or dismissed standing for a number of potential claimants. It has left it to national legislation, with the risk of an uneven playing field for victims throughout the EU. In practice, for example, excluded competitors are “a category of litigants for which establishing a direct causal link between the anticompetitive conduct and the harm suffered does not present insurmountable difficulties”.26 The same cannot be said for potential customers who would have purchased the products or services directly or indirectly from the infringers in the absence of the infringement.


			The CJEU will soon have the opportunity to give further guidance on the requirements of a causal link following the request for a preliminary ruling from the Austrian “Oberster Gerichtshof” lodged on 29 June 2018 in Otis Gesellschaft m.b.H. and Others v Land Oberösterreich and Others (Case C-435/18). The referring court asked “are Article 85 TEC, Article 81 EC and Article 101 TFEU to be interpreted as meaning that, in order to maintain the full effectiveness of those provisions and the practical effectiveness of the prohibition resulting from those provisions, it is necessary that compensation for losses may also be claimed from members of a cartel by persons who are not active as suppliers or customers on the relevant product and geographic market affected by a cartel, but who grant loans to buyers of the products offered on the market affected by the cartel under preferential terms as funding bodies within the scope of statutory provisions, and whose loss lies in the fact that the loan amount granted as a percentage of the product costs was higher than what it would have been without the cartel agreement, which means that they were unable profitably to invest those amounts?”


			
§ 2. Liability



			Causality and liability are concepts that have long been defined precisely under national law. Yet, the Damages Directive only defines the infringer as an undertaking or association of undertakings which has committed an infringement of competition law27 and establishes a concept of joint and several liability for the harm caused by undertakings which have infringed competition law through joint behaviour.28 This concept does more than merely help victims of competition law in the sense that they have the right to require full compensation from any of the infringers. The concept of joint and several liability also forms the basis for contribution claims among these co-infringers.29 Such claims may be brought by any infringer to recover from another infringer a contribution that corresponds to the relative responsibility.


			The Directive provides for an exception to ensure that the immunity recipient, i.e. an undertaking which has been granted immunity from fines by a competition authority under a leniency programme, does not become the first target of litigation. This takes the form of a conditional limitation of the joint and several liability of an immunity recipient at Article 11(4): an immunity recipient shall be liable only to its customers; injured parties other than customers can only seek damages from the immunity recipient when they show that they are unable to obtain full compensation from the other cartelists. The legislator also extended the benefit of this limitation also to SMEs in Article 11(3), provided that certain conditions are fulfilled. Furthermore, Article 11(5) limits the contribution to be paid by an immunity recipient to the amount of the harm the immunity recipient caused to his own customers.


			The idea behind this special liability regime is not to free the immunity recipient from civil liability for damages, but to ensure that it does not suffer worse consequences from damages actions than its co-cartelists. Given that the immunity recipient is not likely to appeal the infringement decision, it is generally the first party against whom the decision becomes final. This creates a risk for the immunity recipient of becoming the first target of damages litigation: the cartel’s victims could rely on the binding effect of the infringement finding against the immunity recipient and sue it for damages corresponding to the full harm caused by the entire cartel. This risk could be a major disincentive for infringers to apply for leniency to receive immunity from fines.


			As regards economic succession, the question of liability was recently clarified by the CJEU in Skanska. The referring court had to deal with cases of economic succession and raised the question of the extent to which Article 101 TFEU required the application of the economic continuity test in the context of private enforcement. The CJEU stated that Article 101 TFEU’s objective and the principle of effectiveness require the application of the EU concept of undertaking.


			This conclusion is in line with the opinion of Advocate General Wahl who had however made an explicit distinction between constitutive elements of the right to claim damages on the basis of Article 101 TFEU, which would be governed directly by that Article, and detailed rules of the exercise of this right, which would be up to the Member States.30 Advocate General Wahl based his distinction mainly on differences in the wording of the relevant case-law of the CJEU, namely the use of the term “full effectiveness of Article 101 TFEU”, which would require constitutive conditions of the right to claim damages to be governed directly by EU law, and the “principle of full effectiveness”, which would be the benchmark for detailed national rules on the exercise of this right.


			The Skanska judgement will have major practical consequences, as the CJEU stressed that the interpretation of Article 101 TFEU “may, and must, be applied by the courts even to relationships which arose and were established before the judgment”.31 The CJEU’s support of the application of the EU concept of undertakings in damages actions certainly increases the liability risks in restructuration of groups. It leaves no doubt that legal or economic successors of companies are liable for harm caused by those companies’ infringements of EU competition law. The CJEU did not only generally refer to the case-law and arguments developed in the context of public enforcement but also specifically concluded that liability in these cases “is not contrary to the principle of individual liability”.32 As mentioned in Recital 11 of the Damages Directive, “where Member States provide other conditions for compensation under national law, such as imputability, adequacy or culpability, they should be able to maintain such conditions in so far as they comply with the case-law of the Court of Justice, the principles of effectiveness and equivalence, and this Directive”. Skanska also seems to require national courts to apply the case-law of the CJEU on parental liability. Thanks to this judgment, victims have more options from whom and consequently before which court they could seek compensation.


			
§ 3. Limitation periods



			When transposing the Damages Directive into their legal framework, the Member States had the possibility to go beyond the Directive’s scope and minimum harmonisation rules. As regards the scope of application, the Damages Directive covers only damages actions for infringements of EU competition law and national law applied in parallel. This follows from the definition of infringement of competition law in Article 2(1) of the Damages Directive. Member States could thus extend the legal regime introduced by the Directive to purely national cases and non-damages related actions, such as injunctions.


			In many Member States, the conditions for seeking redress in competition law matters are embedded in the systems of civil redress and the infringement of EU competition law may constitute the relevant act for civil redress. Regulation 1/2003 generally empowers national courts to apply these rules and find such an infringement. The Damages Directive, and particularly the rules governing the binding effects of an infringement decision, may help the claimant in an action before national courts to show that this key prerequisite is fulfilled.


			Limitation rules had proven to be one of the main obstacles for claimants to seek effectively compensation for infringements of EU competition law.33 In Manfredi, the CJEU stated that “a national rule under which the limitation period begins to run from the day on which the agreement or concerted practice was adopted could make it practically impossible to exercise the right to seek compensation for the harm caused by that prohibited agreement or practice, particularly if that national rule also imposes a short limitation period which is not capable of being suspended”.34


			Victims of competition law infringements should have a reasonable opportunity to bring damages actions to obtain full compensation for the harm they suffered as a result. Limitation periods determine the period during which antitrust actions for damages can be brought before national civil courts. The Damages Directive aimed at preventing national rules from being such as to unreasonably time-bar injured parties and thus unduly hamper the filing of actions for damages.


			Therefore, Article 10 of the Damages Directive provides that the limitation period shall start running once the injured party knows or reasonably should have known of (i) the behaviour and the fact it constitutes an infringement; (ii) the fact that the infringement caused harm to it; and (iii) the identity of the infringer who caused the harm. It is then considered that the victim has sufficient knowledge of the relevant facts for it to be able to effectively bring an action for damages before the national court. The limitation period does not begin to run before the day on which the infringement ceased, and its minimum duration is five years.


			Article 10(4) of the Damages Directive provides that the limitation period is suspended or interrupted if a competition authority decides to investigate the infringement. This suspension shall end at the earliest one year after the infringement decision has become final or the proceedings of the competition authority are otherwise terminated. This enables victims of competition law infringements to effectively wait for a decision of a competition authority before deciding whether or not to institute an action for damages and incur the related costs.


			In the recent Cogeco judgment, the CJEU provided a number of clarifications. The central question was whether the Damages Directive35 or general principles of EU law create rights a private party can rely on against another private party. In particular, the issue was whether such rules render the limitation rules as foreseen in the national legislation inapplicable, when at the date on which the damages action was brought, the deadline for Member States to transpose the Directive into national law had not yet expired.36 Moreover, the Court was asked to explore the requirements of the primary law principle of effectiveness as regards national limitation regimes as well as regards the significance of a preceding decision by a national competition authority in a follow-on damages action.


			Advocate General Kokott considered that Articles 9 and 10 of the Damages Directive on limitation and binding effect of decisions by national competition authorities (hereafter NCAs) do not produce direct effect in a litigation between private parties when the action was lodged before the deadline for the transposition of the Directive has expired and the claim refers to events which took place before the Directive entered into force.37 The CJEU followed this interpretation.


			However, the CJEU also found that the three-year Portuguese limitation period was incompatible with EU law. Under the EU law principle of effectiveness, any national rule that makes the exercise of a claimant’s EU rights practically impossible or excessively difficult has to be set aside. For a claimant to bring an action for damages under Article 102 TFEU, it is indispensable to know the identity of the person liable for the infringement.38 Similarly, a short limitation period that is not suspended during the proceedings of a competition authority or subsequent review by a court could frustrate the ability of an injured party to bring a claim.39 The Portuguese limitation rules failed on both counts and therefore had to be set aside.


			
§ 4. Quantifications of damages



			The calculation of damages has proven to be another main obstacle to receiving compensation for infringements of EU law. Often, courts would dismiss claims if the claimants did not – according to the satisfaction of the judges – precisely quantify the damages suffered as a result of a competition law infringement and meet the applicable standard of proof under national law. Assessing the amount of the harm is a very complex exercise, as the victim has to quantify the harm by comparing the actual situation with a hypothetical situation in which the infringement had not happened.


			While drafting its proposal for the Damages Directive, the European Commission led policy work to clarify this issue.40 The Communication on Quantifying Harm and the Practical Guide both provide valuable guidance that is particularly relevant as to the assessment of economic expertise, which parties frequently seek in damages actions for competition law infringements. Article 17(1) of the Damages Directive granted national courts a power to estimate the amount of harm “if it is established that a claimant suffered harm but it is practically impossible or excessively difficult precisely to quantify the harm suffered on the basis of the evidence available”. It is therefore for the parties to submit the relevant information, or request its disclosure, while the national court may manage the case towards such an estimation of damages. The standard of proof under national law is therefore lighter, as there is no more demand of proving that the harm reached a precise amount. It furthermore specifies the consequences of the principle of effectiveness on quantification, namely that quantification requirements should not make it impossible (or excessively difficult) to obtain compensation.


			Article 17(2) of the Damages Directive stipulates a general presumption that cartel infringements cause harm, but it applies only to cartels within the meaning of Article 2(14) of the Damages Directive and does not specify the harm any further, e.g. the percentage of a price increase.


			Article 17(3) of the Damages Directive stipulates that NCAs may assist national courts with respect to the determination of the quantum of damages, upon request of the national court, and where that NCA “considers such assistance to be appropriate”. There is no obligation to assist as NCAs are primarily responsible for public enforcement of competition law. Their approach differs in two ways. First, private enforcement of competition law often concerns cartel infringements, which are restrictions by object, meaning an effects-based analysis is not necessary. Second, when analysing the effects of a restriction of competition NCAs consider the actual or potential effects on the relevant market and not of specific customers. It remains to be seen whether NCAs will really help courts.


			On substance, the calculation of damages is governed by the principle of full compensation as set out in Article 3 of the Damages Directive. This guiding principle of private enforcement of competition law excludes by its very nature any award of punitive damages, as mentioned under Article 3(3).41 The Directive also highlights in Article 3(2) that this right covers compensation for actual loss and for loss of profit plus the payment of interest. The Directive primarily deals with the overcharge, i.e. the difference between the price actually paid and the price that would have otherwise prevailed in the absence of an infringement of competition law as defined in Article 2(20). However, as Recital 43 of the Directive indicates, it also covers non-price related conditions under which goods or services are sold and refers to supplies to the infringer, e.g. “in the case of a buyers’ cartel”. The actual price developments might be established for example with reference to invoices. The construction of a counterfactual, which shows the hypothetical price development, is naturally more difficult: Recital 46 even states it can thus never be made with complete accuracy. This is often done by economists, who analyse price developments on the basis of economic models and quantification methods,42 such as comparator-based analyses comparing prices over time and across product or geographic markets. The abovementioned Practical Guide provides useful guidance in this respect.


			The quantification of harm becomes more complex if the passing-on of overcharges is taken into account. As mentioned above, persons who have suffered harm caused by a competition law infringement are entitled to compensation, regardless of whether they are the direct purchasers of the infringing undertaking(s) or indirect purchasers situated further down the supply chain, as explicitly mentioned in Article 14 of the Damages Directive. In that regard, the Directive has regulated the following aspects:


			Article 13 provides that the passing-on defence is available to the defendant, both in actions for damages brought by direct and indirect purchasers. Because it constitutes a defence, the burden of proving that passing-on occurred lies with the defendant.43


			Under Article 14, the Directive seeks to facilitate claims by indirect purchasers by alleviating their burden of proof as regards the passing-on. In order to ensure that indirect purchasers are not prevented from obtaining compensation simply because they cannot prove that passing-on occurred, a rebuttable presumption is introduced that a passing-on occurred. In order for this rebuttable presumption to kick in, the indirect purchaser must meet certain conditions constituting a prima facie case. The judge will then determine how much has been passed-on to the level of indirect purchasers claiming damages. When doing so, the national court is encouraged to take account of earlier damages actions by other victims of the same infringement. This should avoid that infringers pay twice for the same harm or not pay anything at all. In line with the Brussels I regime discussed below, the Directive therefore seeks to encourage consistency between related proceedings and judgments. Furthermore, the fact that it is a rebuttable presumption means that the infringing undertaking is always free to bring proof showing that the overcharge harm has not, or not entirely, been passed-on.


			Article 16 of the Damages Directive states that the Commission will issue guidelines on how to estimate the share of the overcharge which was passed on to the indirect purchaser to assist national courts, judges and other stakeholders. Those guidelines were published in July 2019.44


			
III. Procedural aspects


			Damages actions before national courts are part of EU competition procedure. As mentioned in Recital 7 of Regulation 1/2003, “[w]hen deciding disputes between private individuals, they protect the subjective rights under Community law, for example by awarding damages to the victims of infringements. The role of the national courts here complements that of the competition authorities of the Member States”. However, the CJEU always insist that that the domestic legal system of each Member State applies in line with the EU principles of equivalence and effectiveness. This article will now assess how the Damages Directive organises the interplay of national and EU legislation in the procedural rules governing damages actions.


			
§ 1. Jurisdiction and applicable law


			With Articles 18 and 19, the Damages Directive intends to encourage infringers and injured parties to agree on compensation through means of consensual dispute resolution, such as out-of-court settlements, arbitration and mediation, given that such alternative mechanisms are in many cases suitable to achieve compensation faster and less costly than through court actions. Its provisions therefore facilitate the use of consensual mechanisms, increase their effectiveness and regulate the interplay with subsequent or parallel court proceedings concerning the same matter.


			Under Article 18, consensual dispute resolution has a suspensive effect on limitation periods, to ensure that parties who are willing to engage in such process have sufficient time to do so, without injured parties having to fear that they would lose the possibility to bring their claims before a court through a damages action (in case the consensual efforts fail). Consensual dispute resolution can have a suspensive effect on on-going court proceedings.


			A competition authority may consider compensation paid as a result of a consensual settlement and prior to its decision imposing a fine to be a mitigating factor, which is a strong incentive. However, as mentioned above, most damages actions in the EU are follow-on claims. The practical impact of this rule will take time to be assessed.


			Under Article 19, following a partial settlement, the claim of the settling injured party is reduced by the settling co-infringer’s share of the total harm caused by the cartel. The share should reflect the relative responsibility of the settling cartelist, to be determined based on criteria set out by national rules, such as turnover, market share, or role in the cartel. Non-settling co-infringers cannot recover contribution from the settling co-infringer for the remaining claim. Only when the non-settling co-infringers are not able to pay the damages that correspond to the remaining claim, can the settling co-infringer be held to pay damages to the settling injured party – unless this is expressly excluded from the terms of the settlement.


			When determining the contribution of each co-infringer, courts shall take due account of any prior consensual settlement involving the relevant co-infringer. When a settling co-infringer is asked to contribute to damages subsequently paid by non-settling co-infringers to victims other than the one with whom there was a settlement, the court should take account of the damages already paid under the consensual settlement. It should also bear in mind that not all co-infringers are necessarily equally involved in the full substantive, temporal, and geographical scope of the infringement.


			As regards the applicable law, the national court of a Member State may obtain jurisdiction either under secondary EU legislation, the “Brussels I Regime”,45 i.e. Brussels I Regulation and Brussels I Recast, or national law.


			Brussels I Recast applies to actions filed on or after 10 January 2015 and will therefore be the main one discussed. Brussels I Recast generally stipulates in its Article 4(1) that parties may be sued before the courts of the Member State in which they have their domicile.46 However, in its Article 7(2), Brussel I Recast also includes a rule establishing special jurisdiction for matters relating to tort, delict, or quasi-delict. This rule applies to damages actions for infringements of EU competition law, as the case law of the CJEU on the corresponding rule in Brussels I Regulation indicates.


			Based on this, a national court may have jurisdiction because (i) the damage occurred in the Member State in which it is located, or (ii) the event giving rise to the harm took place in this Member State.


			As mentioned in CDC Hydrogen Peroxide, in damages actions for the infringement of Article 101 TFEU, the Member State in which the damage occurred is typically where the victim has its registered office, i.e. where it paid the overcharge, and the events giving rise to a loss is where either that cartel was definitively concluded or one agreement in particular was made, provided that agreement was the sole causal event giving rise to the loss.47 In flyLaL II, the CJEU clarified that the notion “place where the harmful event occurred” may be understood to mean either the place of conclusion of an anticompetitive agreement contrary to Article 101 TFEU, or the place in which the predatory prices were offered and applied in cases where such practices constituted an infringement of Article 102 TFEU.48 In Tibor-Trans, the CJEU stated that this notion applied even for indirect purchasers and covered “the place where the market prices were distorted and in which the victim claims to have suffered that damage, even where the action is directed against a participant in the cartel at issue with whom that victim had not established contractual relations”.49


			The situation can become more complex where there is a plurality of infringers since, as mentioned above, they are jointly and severally liable. Under Article 8(1) Brussels I Recast, the court of a Member State may rule on claims which are brought jointly against the co-infringers. In CDC Hydrogen Peroxide, the CJEU ruled that it is sufficient that the co-infringers have participated in the same single and continuous infringement. Once the jurisdiction is established vis-à-vis one of the co-infringers (the “anchor defendant”), the court of a Member State may still rule on the claims against the other co-infringers even if the claimant has withdrawn its claim against the “anchor defendant”, i.e. the only defendant domiciled in this Member State.50 Furthermore, according to Article 7(5) Brussels I Recast, a victim of a violation of EU competition law may also claim damages before the courts of the Member State where the infringer has a branch, provided that this branch participated in the infringement.51


			When the court of a Member State has jurisdiction, the question arises of which substantive law it must apply to the claim. Pursuant to Article 6(3)(a) of the Rome II Regulation, the law applicable to the damage action for a competition law infringement is the law of the country whose market is or is likely to be affected by the infringement.52


			If the markets in several Member State have been affected, the law of each Member State would normally apply to claims for damages that occurred in that respective market (“mosaic principle”).53 However, Article 6(3)(b) of the Rome II Regulation allows the victim of a competition law violation to choose the law of the court seized, which would apply to the entire claim (lex fori), provided that the defendant is domiciled in the country of the court seized and that the market in that country is amongst those directly and substantially affected by the restriction of competition.


			
§ 2. Binding effects of decisions issued by competition authorities



			As mentioned above, follow-on actions are much more common than stand-alone ones. They also have better chances of success. Under Article 9 of the Damages Directive, national courts, when ruling on agreements, decisions or practices in actions for damages under Article 101 or 102 TFEU which are already the subject of a final infringement decision by an NCA or a national review court, cannot take decisions running counter to such finding. This gives NCA decisions in actions for damages an effect similar to that of Commission decisions under Article 16(1) of Regulation 1/2003: claimants can rely on them as irrefutable proof of the infringement.


			Recital 34 of the Damages Directives insists this enhances legal certainty, avoids inconsistency in the application of Articles 101 and 102 TFEU, increases the effectiveness and procedural efficiency of actions for damages, and fosters the functioning of the internal market for undertakings and consumers. However, the effect of the finding should cover “only the nature of the infringement and its material, personal, temporal and territorial scope as determined by the competition authority or review court in the exercise of its jurisdiction”.


			In the staff working paper accompanying its White Paper, the Commission explained that “if defendants were allowed to call into question the findings of the NCA (and review court) decisions, civil courts seized with a claim for damages would be required to re-examine all the facts already investigated and assessed by a specialised public authority and possibly review court. Such duplication of factual and legal assessment would not only generate considerable extra costs and extend the duration of the court proceedings on the claim for damages, it is also not warranted by objective considerations. In all Member States, the findings of the NCA are open to substantive and procedural scrutiny by review courts. It is these courts which are best placed to ensure the legal and factual accuracy of NCA decisions. Once this appeal process has been exhausted, there is no justification why the same issues should be litigated again”.54


			The final text of the Directive restricts this effect to decisions of domestic competition authorities, that is authorities in the same Member State as the court before which the action is pending. However, decisions of other national competition authorities shall be at least prima facie evidence of the infringement. Some Member States, like Germany and Austria, already grant the same full probative value to decisions of any competition authority within the EU.


			Article 16 of Regulation 1/2003 already stated “when national courts rule on agreements, decisions or practices under Article 81 or Article 82 of the Treaty which are already the subject of a Commission decision, they cannot take decisions running counter to the decision adopted by the Commission”.


			This provision goes further than the Damages Directive, as national courts “must also avoid giving decisions which would conflict with a decision contemplated by the Commission in proceedings it has initiated. To that effect, the national court may assess whether it is necessary to stay its proceedings”. The CJEU extended this principle to appeals in Masterfoods: “When the outcome of the dispute before the national court depends on the validity of the Commission decision, it follows from the obligation of sincere cooperation that the national court should, in order to avoid reaching a decision that runs counter to that of the Commission, stay its proceedings pending final judgment in the action for annulment by the Community Courts”.55


			
§ 3. Disclosure



			While Article 9 of the Directive provides that an infringement of EU competition law can be proven by reference to a final infringement decision, victims still need to put forward additional evidence to sustain their claim. This is especially the case for the construction of a counterfactual to quantify the harm suffered.


			As mentioned in Recital 14 of the Damages Directive, “the evidence necessary to prove a claim for damages is often held exclusively by the opposing party or by third parties, and is not sufficiently known by, or accessible to, the claimant”. This is the case for information on price developments and pricing strategies. Conversely, the defendant may need to rely on evidence held by the claimant, for example when invoking the passing-on defence.


			Articles 5 to 8 of the Damages Directive address this imbalance in information. To ensure equality of arms, disclosure can be requested by the defendant. This is relevant where the burden of proof lies with the defendant and the required evidence lies with the claimant or a third party, for example regarding the passing-on of overcharges.


			The Directive introduces a system of disclosure of evidence, which to some extent builds on the approach adopted in Directive 2004/48/EC on the enforcement of intellectual property rights.56 Disclosure of evidence is possible upon decision of the court and under its strict control, especially as regards the necessity and proportionality of the disclosure. This is in accordance with the legal traditions of the overwhelming majority of Member States.


			The relevance criterion relates to the power of national courts to order the disclosure of “relevant” evidence, to which the Damages Directive refers in Article 5(1), (2), (3)(b) and (4). This power allows national judges to order the disclosure of specified items but also of relevant categories of evidence; no detailed description of individual pieces of evidence is required. This means that the system introduced by the Damages Directive is wider than that applicable previously in most Member States. However, the judge always controls the proportionality of the request. To avoid “fishing expeditions”, described in Recital 23 as “non-specific or overly broad searches for information that is unlikely to be of relevance for the parties to the proceedings”, Article 5(2) of Damages Directive requires that the categories are “circumscribed as precisely and as narrowly as possible on the basis of reasonably available facts in the reasoned justification”.


			In its Recitals, the Damages Directive provides further guidance as to whether or not a disclosure request complies with the relevance criterion. Recital 16 of the Damages Directive states that a category can be circumscribed based on “common features of its constitutive elements”, and gives examples of such elements. Recital 23 of the Damages Directive makes clear that the “generic disclosure of documents submitted by a party in the context of a particular case” is not sufficiently precise or narrow.


			The proportionality criterion amounts to a key principle for disclosure requests in damages actions for infringements of EU competition law. Article 5(3) of the Damages Directive requires that “national courts limit the disclosure of evidence to that which is proportionate” and lists interests that must be given particular consideration in this respect. The principle of proportionality is also crucial for case management as envisaged by the Damages Directive, in allowing national courts to take into account the costs and benefits of a disclosure request.


			One interest courts should consider relates to the confidentiality of the information subject to a disclosure request. Article 5(4) of the Damages Directive provides that evidence containing confidential information is generally disclosable but that the court needs to ensure the protection of the confidential information through appropriate mechanisms. Recital 18 of the Damages Directive mentions business secrets as an example of confidential information and also includes a non-exhaustive list of measures to protect confidential information: “the possibility of redacting sensitive passages in documents, conducting hearings in camera, restricting the persons allowed to see the evidence, and instructing experts to produce summaries of the information in an aggregated or otherwise non-confidential form”. More guidance is provided by the Commission in its Communication on the protection of confidential information by national courts in proceedings for the private enforcement of EU competition law by national courts.57


			Under Article 5(1) of the Damages Directive, disclosure requests can only be triggered once the victim has made it plausible, on the basis of reasonably available facts, that that harm caused by the defendant was suffered. Thus, there can be no abusive fishing expeditions, for example by competitors. This requirement applies only to disclosure requests made by claimants; it does not apply to those made by defendants. Lastly, under Article 5(6), national courts should be in the position to protect business secrets and other confidential information as well as legally privileged information.


			The Directive also seeks to protect the effective public enforcement of competition law from being unduly jeopardized by private damages claims. Competition authorities are third parties from which disclosure of evidence can be requested but according to Article 6(10) of the Damages Directive, such requests can only be the last resort: “Member States shall ensure that national courts request the disclosure from a competition authority of evidence included in its file only where no party or third party is reasonably able to provide that evidence”. Pursuant to Article 6(3), internal documents of and correspondence between competition authorities are not disclosable, if Union or national rules and practices provide for such protection.


			As stated in Article 6(11) of the Damages Directive, the national competition authorities of the Member States and the Commission may in any case give their views on the proportionality of a disclosure request, but there is no obligation to do so. This right exists in addition to Article 15(3) of Regulation 1/2003, which allows such competition authorities to act upon their own initiative as amicus curiae before national courts.


			As regards the relationship between the Commission and national courts, Article 15(1) of Regulation 1/2003 allows the latter to request information or an opinion on the application of EU competition law from the Commission. In the context of private enforcement, these rules may become relevant if the Commission has in its possession information that is relevant for the estimation of damages or can clarify parts of an infringement decision. The parties to an action may only suggest that the court make use of Article 15(1) but cannot require the national court to do so.


			Prior to the implementation of the Damages Directive, victims of infringements of EU competition law frequently tried to obtain potentially relevant information from the Commission through requests for access to documents under Regulation 1049/2001 to substantiate their damages claims.58 However, such endeavours failed due to overriding public interests. Article 6(2) of the Damages Directive states that this regulation applies in parallel.59


			Since the Pfleiderer judgment, a certain degree of legal uncertainty has existed as regards the possibility of disclosing leniency documents in actions for damages. According to the Court’s judgment, in the absence of binding EU rules on the issue, it was for the national courts to determine on a case-by-case basis, and on the basis of national law, whether or not disclosure of such documents could be ordered. In this context, national courts were required to strike a balance between the EU right to obtain full compensation for the harm suffered as a result of competition law infringement on the one hand, and the importance of protecting the public enforcement of competition law on the other. Disclosure of leniency documents in actions for damages could indeed negatively affect the willingness of undertakings to cooperate in leniency programmes and thus the effective public enforcement of competition law.


			As such, the Damages Directive, building on the principle of proportionality, requires national courts under Article 6(4) to take into account the specific interests of the competition authority and “the need to safeguard the effectiveness of the public enforcement of competition law”.


			Moreover, the subsequent subsections of Article 6 Damages Directive introduce a three-level system of protection of documents. This system distinguishes between “black list”, “grey list”, and “white list” documents. This distinction can be viewed as an abstract weighing exercise of the different interests which the CJEU requested on a case-by-case basis in the Pre-Damages Directive era. The relevant rules aim at striking the right balance between public and private enforcement and harmonise it among Member States.


			•	The “black list”: under Article 6(6) of the Damages Directive, leniency corporate statements and settlement submissions can never be disclosed in actions for damages. Recital 26 mentions that “that exemption should also apply to verbatim quotations from leniency statements or settlement submissions included in other documents”. Article 6(7) sets out the procedure for a court to verify whether the requested evidence actually falls within the “black list”. The claimant must present a reasoned request, which will be assessed by the national court, possibly requesting assistance “only from the competent competition authority. The authors of the evidence in question may also have the possibility to be heard”.


			•	The “grey list”: under Article 6(5), information drawn up by a party or a competition authority in the framework of the investigation of such authority (such as the statement of objections and reply to a request for information) can only be disclosed after the competition authority’s proceedings are terminated. Premature disclosure of such information may affect the freedom of the competition authority to conduct its investigation and to reach a final conclusion which differs from its intermediate point of view. The legislator added to this category also settlement submissions that the parties have withdrawn, which as a consequence will be disclosable after the proceedings have been closed.


			•	The “white list”: Article 6(9) states that all other evidence, meaning all information that was not specifically drawn up for the purpose of the investigation of a competition authority (pre-existing information) is disclosable at any time in actions for damages, as long as the requests are specific and proportionate. Requests asking for the generic disclosure of documents in the file of a competition authority relating to a certain case or of all documents submitted by a party in a certain case are considered not to fulfil these conditions. Victims can thus not get a copy of the full file, but should rather ask targeted questions for disclosure.


			Article 7 Damages Directive contains rules governing situations in which a party to a damages action for infringements of EU competition law may have gained evidence via access to file. It stipulates that “black list” evidence which is obtained solely through access to the file of a competition authority is either deemed inadmissible as evidence or otherwise protected under national procedural law. The same rule applies to “grey list” evidence until the competition authority has closed its proceedings. “White list” evidence can only be used by the person having obtained it or by its legal successor. The introduction of Article 16(a) in Regulation 773/2004 aligned the Commission’s rules on access to file with these requirements.60


			In order to safeguard these disclosure rules, Article 8 of the Damages Directive requires that Member States provide for penalties to be issued against the parties to a private enforcement action, third parties, and their legal representatives that do not comply with disclosure orders or measures to protect confidentiality, and prevent the destruction of evidence or the violation of rules limiting the use to which evidence obtained. As explained in Recital 33, the penalties must be effective, proportionate and dissuasive, and shall include the possibility to draw adverse inferences as well as the payment of costs.


			
§ 4. Collective redress



			Individual consumers and SMEs, especially those who have suffered scattered and relatively low-value damage, are often deterred from bringing an individual action for damages due to the costs, delays, uncertainties, risks and burdens involved in such proceedings before national courts. Collective redress is considered as an important means to avoid that these victims remain uncompensated.


			As problems related to scattered low-value damages do not only exist in the field of competition, but also in other fields of law, the Commission chose to adopt a horizontal approach to collective redress. On 11 June 2013, the Commission issued a recommendation and a communication on collective redress.61


			The Recommendation invited Member States to have collective actions, including damages actions relating to antitrust harm, available in their legal systems by July 2015. Following the Commission Recommendation in 2013, some Member States have addressed these issues and established collective redress rules, which apply either irrespective of the area of law (“horizontally”) or specifically in cases of competition law infringements.62


			The Damages Directive applies to existing collective systems which cover competition law and are available under the laws of the Member States. Therefore, it facilitates collective redress in these Member States that have such rules. However, as mentioned in Recital 13, the Damages Directive does not require Member States to introduce collective redress mechanisms for the enforcement of Articles 101 and 102 TFEU. This remains the missing element of an effective system for private enforcement of EU competition law.


			The proposed Directive on Representative Actions for the protection of the collective interests of consumers does not foresee any follow up in relation to the area of competition law.63


			

				


				

					 1	Policy officer, Unit A4: European Competition Network and Private Enforcement, DG Competition, European Commission. All views expressed in this chapter are strictly personal and should not be construed as a statement from the European Commission or its Directorate General for Competition.


				


				

					 2	Sherman Antitrust Act 1890 revised by the Clayton Antitrust Act of 1914, 15 U.S.C. § 15, “Suits by persons injured”.


				


				

					 3	See D. Waelbroeck, D. Slater and G. Even-Shoshan, Study on the Conditions of Claims for Damages in Case of Infringement of EC Competition Rules: Comparative Report, 2004.


				


				

					 4	Consolidated version of the Treaty on the Functioning of the European Union [2016] OJ C 202/1 (hereafter TFEU).


				


				

					 5	CJEU, Belgische Radio en Televisie v SV SABAM and NV Fonior, 127-73, EU:C:1974:25, para 16 (hereafter BRT v SABAM).


				


				

					 6	CJEU, Guérin automobiles, C-282/95 P, EU:C:1997:159, para 39 (hereafter Guérin automobiles).


				


				

					 7	CJEU, Courage and Crehan, C-453/99, EU:C:2001:465, para 26-27 (hereafter Courage and Crehan).


				


				

					 8	CJEU, Manfredi, C-295/04, EU:C:2006:461, para 61 (hereafter Manfredi).


				


				

					 9	Manfredi, para 64; restated in CJEU, Kone AG and Others v ÖBB-Infrastruktur AG, C-557/12, EU:C:2014:1317, para 24 (hereafter Kone).


				


				

					 10	See CJEU, Pfleiderer AG v Bundeskartellamt, C-360/09, EU:C:2011:389 (hereafter Pfleiderer), para 28; Europese Gemeenschap v Otis NV and Others, C-199/11, EU:C:2012:684, para 41. (hereafter Otis); Bundeswettbewerbsbehörde v Donau Chemie AG and Others, C-536/11, EU:C:2013:366, para 21 (hereafter Donau Chemie); Kone, para 21.


				


				

					 11	Green Paper – Damages actions for breach of the EC antitrust rules, COM(2005) 672 final, 19 December 2005 (hereafter “Green Paper”); White Paper on Damages Actions for Breach of the EC antitrust rules, COM(2008) 165, 2 April 2008 (hereafter “White Paper”).


				


				

					 12	Proposal for a Directive of the European Parliament and of the Council on certain rules governing actions for damages under national law for infringements of the competition law provisions of the Member States and of the European Union, COM(2013) 404, 11 June 2013 (hereafter “Proposal”); see also the accompanying Impact Assessment Report, SWD(2013) 203 final, 11 June 2013 (hereafter “Impact Assessment”).


				


				

					 13	Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on certain rules governing actions for damages under national law for infringements of the competition law provisions of the Member States and of the European Union [2014] OJ L 349/1.


				


				

					 14	See Impact Assessment, para 52.


				


				

					 15	See Article 3(2) of the Damages Directive.


				


				

					 16	See Articles 1(1) and 3(1) of the Damages Directive and the definition of injured party in Article 2(6) of the Damages Directive.


				


				

					 17	The Damages Directive intends to avoid under compensation, indicated e.g. in its Article 11(4)(b), as well as overcompensation, explicitly mentioned in Articles 3(3) and Article 12(2).


				


				

					 18	See M. Buiten, “The Ambivalent Effect of Antitrust Damages on Deterrence”, CPI Antitrust Chronicle, 2019. See also Y. Utzschneider and H. Parmentier, “The new antitrust frontier: damages actions by indirect purchasers and the passing-on defence in France and California”, European Competition Law Review, 2011, Vol. 32(5), pp. 266-272.


				


				

					 19	CJEU, Skanska, C-724/17, EU:C:2019:204, para 45.


				


				

					 20	See J.-F. Laborde, “Cartel damages actions in Europe: How courts have assessed cartel overcharges (2019 ed.)”, Concurrences, No 4-2019, Article No 92227.


				


				

					 21	EFTA Court, Fjarskipti hf. v Síminn hf., E-6/17, para 42.


				


				

					 22	See J.-F. Laborde, “Cartel damages actions in Europe”, op. cit., para 20.


				


				

					 23	See Kone, para 21; Courage and Crehan, para 26; Manfredi, para 60; Otis, para 41; and Donau Chemie, para 21.


				


				

					 24	Opinion of Advocate General Kokott in Kone, EU:C:2014:45, para 37.


				


				

					 25	Skanska, para 27.


				


				

					 26	See I. Lianos, “Causal Uncertainty and Damages Claims for the Infringement of Competition Law in Europe”, Yearbook of European Law, 2015, Vol. 34(1), pp. 170-231.


				


				

					 27	Article 2(2) of the Damages Directive.


				


				

					 28	Article 11(1) of the Damages Directive. There are two exceptions to the general rule of joint and several liability, namely if the infringer is a small or medium sized enterprise (“SME”, Article 11(2) of the Damages Directive) and in cases involving immunity recipients (Article 11(4) of the Damages Directive). The latter means that undertakings which have been granted immunity from fines may generally be liable only to their direct and indirect customers and suppliers. This second exception is meant to protect leniency programmes. However, both exceptions may not apply under the specific circumstances mentioned in Article 11 Damages Directive. This exception from the exceptions ensures inter alia that the principle of full compensation is fully respected.


				


				

					 29	Article 11(5) of the Damages Directive.


				


				

					 30	See Opinion of Advocate General Wahl in Skanska, EU:C:2019:100, para 36-40.


				


				

					 31	See Skanska, para 55.


				


				

					 32	Ibid., para 39.


				


				

					 33	Commission staff working paper, annex to the green paper, Damages actions for breach of the EC antitrust rules, COM(2005) 672 final, para 261 et seq.


				


				

					 34	Manfredi, para 78.


				


				

					 35	The deadline for the transposition of the Damages Directive expired on 27 December 2016 without Portugal having transposed it.


				


				

					 36	Under Article 22(1) of the Damages Directive, Member States had to ensure that the national measures adopted pursuant to Article 21 to comply with the Directive’s substantive provisions did not apply retroactively. Pursuant to Article 22(2), Member States had to ensure that any national measures adopted in order to comply with the procedural provisions did not apply to actions for damages for which a national court was seized prior to 26 December 2014. Conversely, it was apparent from Article 22(2) that the Member States enjoyed a measure of discretion in deciding whether the national rules intended to transpose the Directive’s procedural provisions would apply to actions for damages brought after 26 December 2014 but before the date of transposition of that Directive or, at the latest, before the expiry of the period prescribed for its transposition.


				


				

					 37	CJEU, Cogeco, C-637/17, EU:C:2019:263, para 71.


				


				

					 38	Ibid., para 49.


				


				

					 39	Ibid., para 51.


				


				

					 40	Communication from the Commission on quantifying harm in actions for damages based on breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union, (hereafter Communication on Quantifying Harm) OJ C 167/19, 13 June 2013 and Commission, Staff Working Document – Practical Guide on Quantifying Harm in Actions for damages based on breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union, 11 June 2013, SWD(2013) 205 (hereafter ‘Practical Guide’).


				


				

					 41	See E. Sahin, “The (infamous) question of punitive damages in EU competition law”, Global Competition Litigation Review, 2016, Vol. 9(3), pp. 88-95.


				


				

					 42	For an overview on the economic models and quantification methods which national courts of the Member States have used see J.-F. Laborde, “Cartel damages actions in Europe”, op. cit.


				


				

					 43	See Y. Utzschneider and H. Parmentier, “The new antitrust frontier: damages actions by indirect purchasers and the passing-on defence in France and California”, op. cit., p. 266.


				


				

					 44	See Communication from the Commission, “Guidelines for national courts on how to estimate the share of overcharge which was passed on to the indirect purchaser”, OJ C 267, 9 August 2019, pp. 4-43.


				


				

					 45	Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 351, 20 December 2012, pp. 1-32, (hereafter ‘Brussels I Recast’) and Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (hereafter ‘Brussels I Regulation’).


				


				

					 46	Where the defendant is a legal entity, the domicile is determined by its statutory seat, central administration or principal place of business, i.e. where this entity is located, Article 63 Brussels I Recast.


				


				

					 47	See CJEU, Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Evonik Degussa GmbH and Others, C-352/13, EU:C:2015:335, para 43 (hereafter CDC Hydrogen Peroxide).


				


				

					 48	CJEU, AB ‘flyLAL-Lithunian Airlines’ v Starptautiskā lidosta ‘Rīga’ VAS and ‘Air Baltic Corporation’ AS, C-27/17, EU:C:2018:533, para 57(hereafter flyLAL II).


				


				

					 49	CJEU, Tibor-Trans Fuvarozó és Kereskedelmi Kft. v DAF Trucks NV, C-451/18, EU:C:2019:635, para 37.


				


				

					 50	CDC Hydrogen Peroxide, para 33.


				


				

					 51	flyLAL II, para 66.


				


				

					 52	See Article 6(3) of Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations, OJ L 199/40 (hereafter ‘Rome II’).


				


				

					 53	For a complete overview of this issue, see J. Basedow, S. Francq and L. Idot (eds), International Antitrust Litigation: Conflict of Laws and Coordination, Oxford, Hart, 2011.


				


				

					 54	Commission staff working paper accompanying the White paper on damages actions for breach of the EC antitrust rules (COM(2008) 165 final) (SEC(2008) 405) (SEC(2008) 406) /* SEC/2008/0404 final *, para 155.


				


				

					 55	CJEU, Masterfoods Ltd v HB Ice Cream Ltd., C-344/98, EU:C:2000:689, para 57 (hereafter Masterfoods).


				


				

					 56	Directive 2004/48/EC of the European Parliament and the Council of 29 April 2004 on the enforcement of intellectual property rights, OJ L 157, 30 April 2004, p. 45 (hereafter “the IP Directive”).


				


				

					 57	Communication from the Commission, Communication on the protection of confidential information by national courts in proceedings for the private enforcement of EU competition law, OJ C 242, 22 July 2020, pp. 1-17.


				


				

					 58	Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, Council and Commission documents, OJ L 145, 31 May 2001, pp. 43-48.


				


				

					 59	See P. Kirst and R. Van den Bergh, “The European Directive on Damages Actions: A missed opportunity to reconcile compensation of victims and leniency incentives”, Journal of Competition Law & Economics, 2016, Vol. 12(1), pp. 1-30.


				


				

					 60	Commission Regulation (EU) 2015/1348 of 3 August 2015 amending Regulation (EC) No 773/2004 relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty, OJ L 208, 5 August 2015, pp. 3-6.


				


				

					 61	Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress mechanisms in the Member States concerning violations of rights granted under Union Law, OJ L 201, 26 July 2013, pp. 60-65; and Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions “Towards a European Horizontal Framework for Collective Redress” (COM/2013/0401 final).


				


				

					 62	See the report from the Commission to the European Parliament, the Council and the European Economic and Social Committee on the implementation of the Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress mechanisms in the Member States concerning violations of rights granted under Union law (2013/396/EU).


				


				

					 63	See the Proposal for a Directive of the European Parliament and of the Council on representative actions for the protection of the collective interests of consumers, and repealing Directive 2009/22/EC, COM(2018) 184 final.


				


			


		

OEBPS/font/MyriadPro-BoldIt.otf


OEBPS/font/MyriadPro-BoldCond.otf


OEBPS/font/MyriadPro-Regular.otf


OEBPS/image/9782802770299_Cover.jpg
ompetition Law
Droit de la concurrence

Collection directed by Ludovic Bernardeau
i i

(%]
i
o
<
o
o
o
F4
o
=

Private Enforcement
of Competition Law

in Europe
Directive 2014/104/EU and Beyond

Rafael Amaro (ed.)

Conclusion by Paul Nihoul

BRUYLANT






OEBPS/font/CenturyStd-Book.otf


OEBPS/image/9782802770299_TitlePage_fmt.png
Private Enforcement
of Competition Law
in Europe

Directive 2014/104/EU and Beyond

Rafael Amaro (ed.)

Conclusion by Paul Nihoul

BRUYL®MNT





OEBPS/font/MyriadPro-LightIt.otf


OEBPS/font/TimesNewRomanPS-ItalicMT.ttf


OEBPS/image/Ch03_fig1_fmt.png
1974 BRT v. Sabam

2001 Courage Crehan W CJEU

Green Paper 2005 2006 Manfredi

White Paper 2008 2011 Pfleiderer
2012 Otis

Proposal for Directive 2013 2013 Donau

20
Directive Adoption 2014 L Kone
EC -
Gropean





OEBPS/font/MyriadPro-It.otf


OEBPS/font/MyriadPro-Bold.otf


OEBPS/font/TimesNewRomanPSMT.ttf


OEBPS/font/CenturyStd-BoldItalic.otf


OEBPS/font/CenturyStd-Bold.otf


OEBPS/font/CenturyStd-BookItalic.otf


