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			Foreword

			The notion of restriction of competition – also referred to as “harm to” or “distortion of” competition – is central to antitrust enforcement. It embodies what makes a particular conduct anti-competitive, in breach of Articles 101 or 102 of the Treaty on the Functioning of the European Union (“TFEU”). As a result, the notion of restriction of competition necessarily encapsulates (a) particular standard(s) against which the legality of practices is/are tested. The aim of the 2015 Annual Conference of the Global Competition Law Center (“GCLC”) was to capture how the process of “modernisation” of EU competition law enforcement has affected the interpretation of that/these standard(s) and, as a result, whether and how modernisation has affected substantive enforcement outcomes. 

			The previous edition of the GCLC Annual Conference had attempted to take stock of the institutional and procedural changes brought about by the process of modernisation over the previous ten years, following the entry into force of Regulation 1/2003. This time, the need was felt to revisit the core principles defining the antitrust discipline. That need was fuelled by the perception that the boundaries of what constitutes an anticompetitive practice in Europe have broadened to capture practices that had not (or only rarely) been considered anticompetitive in the past. It was further fuelled by the growing unease at the apparent tension between the standard(s) applied by the European Commission, on the one hand, and by the EU courts, on the other hand, as illustrated by the Intel case, and the instability of such standard(s), as illustrated by the Post Danmark I and II and Cartes Bancaires cases. Thus, the main intuition behind the programme of the 2015 GCLC Annual Conference was that the standard(s) applicable to antitrust infringements had become somewhat blurred in the aftermath of modernisation and therefore had to be revisited and, if possible, clarified. 

			To achieve that objective, the 2015 GCLC Annual conference was structured in four parts. The first part was historical and methodological in nature: where do we come from and what has changed with modernisation in relation to transversal issues such as the bifurcated structure of the applicable Treaty provisions, the object-effect dichotomy, market definition and market power, but also as a result of the move towards a network enforcement system with the establishment of the ECN. The second and third parts were then designed to delve into the application of Articles 101 and 102 TFEU, respectively, while following the same sequence: two general contributions taking stock of what makes a coordinated and unilateral practice anticompetitive, respectively from a legal and economic perspective, followed by a series of three case studies reflecting the perceived broadening / blurring of the contours of the notion of restriction of competition. These case studies included information exchanges and price signalling strategies, MFN and price parity clauses and “hub-n-spoke” arrangements, in relation to Article 101 TFEU. With respect to Article 102 TFEU, the focus was put on pay-for-delay arrangements, standard-essential patents and “unequal treatment” of competing services by online platforms. The fourth part of the conference eventually aimed to draw lessons from earlier presentations and elicit prospective thoughts. In addition, the conference provided an opportunity for an exchange on the contribution of merger control to the definition of harm to competition in Europe. 

			This rich volume reflects the depth and intensity of the various contributions to the 2015 GCLC Annual Conference, and all the credit should go to the speakers who elaborated their oral presentation in written form, including by means of thorough scholarly pieces. The end product is very much a “coat of many colours”, composed of contributions that do attempt to articulate consistent frameworks of analysis but sometimes equally mirror the apparent tensions in the interpretation of the basic standard(s) – or “baseline(s)” – defining what makes a commercial practice harmful to competition. Interestingly, though, a number of contributions also point to the convergence that can result from the observable and somewhat disconcerting “contest of ideas” currently guiding antitrust enforcement in Europe.

			The opening address that Commissioner Vestager allowed us to reproduce in this volume focuses on priority setting as an important variable of competition policy, yet it also offers a concentrate of modernisation inasmuch as it emphasises deterrence, effectiveness, leniency (beyond cartels!) and the role of the ECN. From a substantive point of view, then, the contribution also echoes some of the main questions underlying the overall theme of the conference, such as whether and to what extent competition principles can or should be relied upon to “mak[e] key sectors work better” and whether rules established in the past are still applicable to remarkably different market environments, such as e-commerce, or whether they need to be adapted.

			Our journey through the notion of restriction of competition and its evolution then starts with a retrospective contribution by Sir Christopher Bellamy, which highlights the incremental nature of the shaping of that notion – over “the best part of 50 years” and throughout the “early law” and the “great confusion” that lasted from 1966 to 2004 – to arrive at the current understanding rooted in “a more realistic and balanced approach…based on economic analysis”. In an attempt to inform the application of antitrust principles in the post-modernisation context, Damien Neven then articulates a framework of sequential acquisition of information designed to identify harms to competition and to operationalise the distinction between object and effect restrictions. 

			Part One of this volume focusing on the “mapping” of the notion of restriction of competition then moves on to discuss transversal issues, common to Articles 101 and 102 TFEU. Ben Smulders first revisits the “bifurcated approach” governing the nature of the competitive analysis, the practical consequences thereof, including with respect to the treatment of efficiencies, and the allocation of the burden of proof, as well as the converging pattern in the application of both Articles 101 and 102 TFEU. The essential topic of the object-effect dichotomy is then analysed in details by Bernard Amory, Geoffroy van de Walle and Nathalie Smuha, who consider both the pre- and post-Cartes Bancaires judgments. In their view, in spite of a trend towards a stricter and more structured grid of analysis, ample scope remains for clarifying both the appropriate standard of harm and the level of scrutiny to be used when assessing a potential restriction of competition by object. In a carefully researched piece, Imelda Maher closes this first part by discussing the challenge of ECN convergence in the definition of harm to competition. By means of selected examples starting with the notion of object restriction applied to MFN practices and pay-for-delay arrangements, she maps the scope for divergences before assessing the ability of the institutional tools built into the modernised EU enforcement system to induce convergence which, as she observes, may emerge but at the cost of considerable uncertainty. 

			As noted, Part Two of the volume discusses the notion of harm to competition in relation to concerted practices under Article 101 TFEU. It starts with a paper by Luc Gyselen drawing lessons from the past, including from his personal experience at DG COMP, to then suggest formalising a shift in the enforcement of Article 101 TFEU by rewriting it. Gyselen proposes indeed to move beyond the bifurcated approach towards a monist approach allowing for a more even-handed balancing of the anti- and pro-competitive effects of concerted practices. A rare discussion of the legislative history of then Article 85 EEC and of selected ECJ judgments supports Gyselen’s proposal designed to acknowledge transformations brought about by the modernization process. Moving to case studies, Raphaël De Coninck and Yves Botteman each articulate a coherent framework to successively assess the anti-competitive character of information exchanges and price signaling practices, on the one hand, and hub-n-spoke arrangements, on the other hand. Tacking stock of the Commission’s practice-from Wood Pulp to the recent liner-shipping conference case, De Coninck proposes an economic framework to determine whether and in what circumstances price signaling is likely to have anticompetitive effects, from which he derives recommendations as to the standard applicable to such cases. Botteman digs into the practice of national competition authorities to unveil the different qualifications of hub-n-spoke infringements and discuss the various factors affecting such qualifications. He concludes that standards set at national level can well serve as precedents for the EU as a whole, which is an important evolution brought about by the modernisation process. 

			Defining the notion of harm to competition in the context of unilateral practices under Article 102 TFEU is probably the most contested enforcement issue of this decade. It is addressed in Part Three of this volume by authors at the forefront of that still ongoing discussion in both their practice and their publications. The contribution of Robert O’Donoghue to the rationalisation of the analytical framework applicable to abuses of dominance cannot be overstated. In that endeavor, O’Donoghue is preceded in his endeavour by John Temple Lang, whose pioneering scholarship has paved the way for many of the recent debates. Their respective contributions to this volume are very complementary: while O’Donoghue provides a comprehensive grid of analysis for the assessment of unilateral practices, Temple Lang offers a “solution” to the everlasting question of the definition of exclusionary abuses, which he roots in the wording of Article 102(b) TFEU and the interpretation of that provision in various ECJ judgments as prohibiting limitations to the production, markets or technical development of competitors. Temple Lang’s incisive piece boldly supports the overall endeavor pursued by this volume and the conference on which it reflects for, in his view, no progress can be made in enforcing Article 102 TFEU until a common understanding is reached as to the defining features of what makes an exclusionary practice abusive. As is well known, Temple Lang’s contribution to that endeavor has been very significant over time and will continue to stimulate discussions for many years to come. In a different but equally unconcessional piece, Adam Cellan-Jones and Andrea Lofaro reject attractive shortcuts to distinguish harmful from benign unilateral practices and plead for systematic effects-based assessments factoring the specific features of the markets in question while applying a robust economic analysis of the likely effects of the dominant firm’s actions. The distinction between harm to competitors and harm to competition is central to their argument, which they support by means of concrete examples drawn from cases involving high-technology industries. 

			Two case studies on pay-for-delay and online platforms complete this inquiry into the notion of abuse of dominance. James Killick first discusses the Perindopril case in which he acted for Servier, and questions the standard applicable to the qualification of patent settlements and acquisitions of technologies as abuses of dominance. That case, in Killick’s view, illustrates the lack of clarity with novel theories of harm that rely on the open-ended notion of “competition on the merits as a fallback option”. Renato Nazzini then engages in a systematic discussion of Google’s alleged foreclosure strategy arising from the different display of links, in its general search results, to the specialized results of its own comparison shopping services and to those of competing vertical comparison shopping services. Nazzini discusses various concepts that have pervaded the definition of abusive conduct such as the “concept” of abuse, “competition on the merits” or the “special responsibility” of dominant firms, before inquiring into the exclusionary test applicable to Google’s search practices which, in his view, should be that of refusal to supply.  

			Part Four of this volume contains a unique exchange between Carles Esteva-Mosso and Nicholas Levy on the contribution of 25 years of merger control to the evolution of the notion of harm to competition in Europe. Esteva-Mosso’s contribution inquires successively into the influence of antitrust on merger control, the reverse influence of merger control on antitrust enforcement and whether there is or should be a single analytical framework for assessing concerted practices and horizontal mergers. Levy then discusses the suggestion that a unifying framework should guide the analysis of collaborative arrangements under Article 101 TFEU and of horizontal concentrations under the Merger Regulation, thereby leading to “substantially the same level of intervention”. While welcoming the principle of relying on similar methodologies across the antitrust and merger control fields, he questions the possibility to assume substantially similar intervention levels under the two regimes absent further guidance, including a closer alignment of the Horitzontal Co-operation Guidelines with enforcement practice under the Merger Regulation. 

			Finally, Part Five contains reflective and forward – looking pieces on the notion of restriction of competition in the post-modernisation context. In their stimulating paper, Pablo Ibáñez Colomo and Alfonso Lamadrid de Pablo acknowledge the existence of a gap left by the substantive shift caused by modernisation, which has not been conclusively closed by other conceptual frameworks. Yet they equally consider that the scope of consensus around the notion of restriction of competition is broader than commonly understood. Adopting a bottom-up approach, they subsequently derive building blocks from the case law of the EU courts for a tentative definition of what is a restriction of competition, anchored in the impact of the practice in question on firms’ ability and incentive to compete in the relevant market, as assessed against the counterfactual situation. Reflecting on recent cases such as Intel and Lundbeck from an economic perspective, Avantika Chowdhury then poses the question of whether authorities and courts are not going back to notions of competition based on market structure and behaviour rather than on outcomes and effects on consumers. Wary of that trend, she cautions against a tendency to stretch the category of by object restrictions while emphasising the centrality of counterfactuals and theories of harm reflecting actual long-term market outcomes for consumers/customers. The volume then closes with the transcript of Cecilio Madero’s closing statement to the 2015 GCLC Annual Conference, followed by remarks by Andrew Renshaw on the state of enforcement in relation to vertical restraints. Madero’s address is particularly interesting insofar as it captures the analytical framework guiding antitrust enforcement at EU level and recognises as an important development the alignment of the framework applicable to findings of infringement under Article 101 and 102 TFEU. Eventually, Madero openly questions the sense of uncertainty created by the modernisation process as to the boundaries of restrictions of competition, referring to the ample guidance available in the case law of the EU courts and the Commission’s enforcement practice while equally underlining the need for competition law to remain predictable for those subject to it and administrable for courts and competition authorities. 

			***

			The contributions assembled in this volume confirm the intuition underlying the overall theme of the 2015 GCLC Annual Conference regarding the materiality of a shift in the substantive standard(s) defining the notion of restriction of competition as a result of the modernisation process, as well as the enduring conceptual instability partly due to the experimental nature of network antitrust enforcement. Naturally, it takes time for any paradigmatic change to achieve a state of renewed consistency, and the contributors to this volume have demonstrated the possibility to build on existing, albeit partial, consensuses to articulate cogent frameworks of analysis and deal with the innovative practices pervading current market environments. Thus the prevailing feeling at the end of this journey is one of reasonable optimism in the possibility to develop over time a widely acceptable analytical framework by articulating structured rules-of-reason with screens based on structural market conditions, robust theories of harm, and proper consideration for efficiencies, altogether compatible with qualified object rules based on empirically testable conditions. Hence, this volume contributes to an ongoing conversation that remains (and ought to remain) open to novel approaches assessed against the teachings of experience.

			In closing, utmost gratitude goes again to the generous contributors to this collective work who dedicated time, efforts and resources to share their expertise and ideas on the past, present and future of the notion of restriction of competition. The leadership of GCLC Secretary General Bettina Volpi and the support of Lina Restivo and Micaela Beretta also greatly contributed to the success of the 2015 GCLC Annual Conference, notwithstanding the tragic events of November 2015 in Paris and the ensuing Brussels lockdown that necessitated postponing the conference to the first days of February 2016. At its own micro-level, the completion of this volume is also a modest testimony of the resilience of people committed to the advancement of knowledge in the face of adverse circumstances.

			1st November 2016

		

	

		

			Setting Priorities in Antitrust


			
Commissioner Margrethe Vestager1



			Thank you for that introduction. Thank you in particular to Damien Gerard and Professor Massimo Merola for inviting me to be with you today.


			As I’ve got to know the community of competition experts over the last 15 months, I’ve been impressed by your determination to deal with the big questions. It’s good to see that the GCLC conference this year takes on the most fundamental question of all: what is a restriction of competition?


			I hope you all agree on the answer!


			In return, I thought I should take on the fundamental question for antitrust enforcers. Which cases should we pursue?


			Like every public authority, the Commission’s resources are limited.


			There are more than 25 million businesses in the EU. And the Commission has about 250 staff working on antitrust. There’s no way we can police every possible breach of the rules.


			So how to use our resources is one of the most important decisions that I have to make as competition commissioner.


			The role of the ECN


			Of course, we don’t enforce the competition rules alone. Since 2004, the national competition authorities have taken 85% of all decisions that applied EU competition law.


			To do an even better job, they need the right tools. They need:


			–	Strong investigative powers, to collect evidence.


			–	Effective leniency programmes, to encourage companies to come clean about their involvement in cartels.


			–	The power to impose appropriate fines, to deter law-breaking.


			–	And legal guarantees of their independence when enforcing EU competition law, to secure public trust.


			Some national authorities have told me they don’t have all the powers they need. If so, then once our public consultation is finished, I’m willing to propose legislation to fix those problems.


			Cooperation


			Here in the Commission, we also need our procedures to be as efficient as they can be.


			Antitrust procedures do take time. Time to dig up evidence, time to analyse it, time to reach decisions in a way that respects the right of companies to defend themselves.


			But the more time we spend on each case, the fewer cases we can deal with. So if companies are willing to cooperate with us in a way that makes the procedures more efficient, I want to encourage that. 


			We should reward companies that admit to having broken the law, especially when they come up with remedies to make the markets more competitive, or companies that provide evidence voluntarily.


			Because the faster we can wrap up a case and restore competition to the market, the less consumers will suffer. And to get that result, I think it’s worth cutting the fines we impose.


			Our guidelines allow us to reduce fines for companies that cooperate.


			But it’s been more than a decade since the Commission last used that possibility outside cartels. I think it’s time we looked seriously at how we can use it more. And I’m open for discussions with companies that are willing to cooperate.


			Prioritisation


			But even then, we still need to prioritise.


			That’s especially true in antitrust, which is no longer driven by notifications. Instead, a lot of our cases start as complaints from the public or from competitors. So we take complaints very seriously – but we also need to decide which ones to take forward, and which ones to reject. 


			Fortunately, we have the power to decide not to pursue complaints that are not priorities. That allows us to focus. But we always explain why we’ve decided not to pursue a complaint. And that decision doesn’t stop complainants taking their concerns to national competition authorities or national courts.


			I think you can pick the most important cases by asking three questions.


			First, will the case improve people’s lives? For example, will it make a key sector – like energy or the digital economy – work better? 


			Second, will it have an impact beyond the case itself? For example, will it help companies understand what they need to do to stay on the right side of competition law?


			And third, am I the right person to deal with it? Or would the national authorities, or one of my colleagues in the College of Commissioners, be in a better position to address the matter by other tools than competition instruments?


			Not every case needs to tick all three boxes. Focusing on key sectors, for example, doesn’t mean that other industries are free to ignore the competition rules. But overall, I have tried to keep those three objectives in mind.


			Let me say a few words about each of them.


			Making key sectors work better


			At the start of this Commission, President Juncker insisted that we weren’t going to try to do everything. Instead, we were going to focus on the ten most important priorities, including energy, financial services and the digital economy.


			Those sectors were chosen for a reason.


			They produce essential inputs that the rest of the economy depends on.


			And they face problems some of which can only be fixed at the European level.


			So these Commission priorities are also priorities for competition enforcement.


			Take energy.


			We need secure, affordable, low-carbon energy. Otherwise, we will very soon find that our way of life is not sustainable.


			To achieve that, we need to make sure energy can flow easily between EU countries. That will help us reach our climate goals – and achieve energy security – at much lower cost.


			So we were very concerned when we discovered that Bulgarian Energy Holding, the incumbent electricity company in Bulgaria, was selling power to traders using contracts that let them resell it either only in Bulgaria, or only abroad. We resolved that issue last December, thanks to commitments from the company to set up a liquid power exchange that will make it possible to trade electricity anonymously, with no way to check where it is resold.


			Achieving an impact beyond the case itself On the other hand, sometimes a case can be a priority regardless of the sector, if it can help improve compliance.


			For example, a case might set a precedent that clarifies how we interpret the law. We can’t deliver definitive interpretations – that’s the job of the European courts. But we can still give valuable guidance to businesses.


			When we choose this type of case, what matters is the principle. Not just the case itself.


			So a smaller case might still make a good precedent. In fact, it might be a better choice than a big case which will take longer to complete.


			Applying the rules to new situations Precedents can be especially important to help companies understand how the rules apply to new settings.


			Before the Commission’s decisions in the Motorola and Samsung cases, there was a lot of uncertainty about how competition law applied to the standard-essential patents which you need to build, say, a 3G phone. Now, I think the principle is clear: companies that own these patents can’t go back on the promises to license on fair, reasonable and non-discriminatory terms that allowed their technology to be included in a standard in the first place, if there’s a willing licensee on the other side. And the European Court has confirmed that principle in its Huawei case.


			You might say that guidelines can be a more efficient way than cases to provide guidance and legal certainty. But formulating appropriate guidelines is much easier once we’ve done cases in the area in question.


			Reminding businesses of the rules


			Sometimes, even though the rules are clear, we might still need to remind businesses what they can and can’t do under competition law.


			Take e-commerce. Online trade is booming, but cross-border purchases haven’t really taken off. Less than a tenth of SMEs do cross-border ecommerce, even though online trade puts a potential market of 500 million people on their doorstep.


			Part of the problem seems to be contracts that stop retailers selling cross-border. We’ve seen that sort of restriction offline, and the rules are well known. So if this type of restrictive contract has reappeared online, it might be time to remind businesses of the limits to what they can put in their contracts.


			Our e-commerce sector inquiry will help us understand how widespread these restrictions are, and whether there could be competition law issues with them. To kick off the discussion, I plan to publish an issues paper on geo-blocking and EU competition law before Easter.


			Deterrence


			A single case can also have a big impact when it deters lawbreaking.


			Our leniency programme gives companies a strong incentive to tell us about cartels and save themselves a big fine. So leniency is a major source of information for our work against cartels.


			But it’s sometimes important to pursue cases that don’t start with a leniency application. Otherwise, cartelists might come to think that they were safe as long as everyone stayed silent.


			In December 2014, we fined a cartel of envelope producers. The fine that we imposed certainly wasn’t among the largest cartel fines in history. But what mattered was the deterrent effect. Because this was a case that we launched on our own initiative.


			We also sometimes need to act even when a breach of the rules has already come to an end. That sort of case can deter others from doing the same thing – not to mention helping those who suffered to claim damages.


			Competition law: the right tool?


			The third question I always ask myself is whether competition enforcement by the European Commission is the right tool for the job.


			Not every case of unfairness is a matter for competition law. We won’t prioritise cases that are not really about competition. 


			On the other hand, if competition enforcement is really needed, we won’t say no just because the sector is not one of our priorities.


			Take our investigation into the rules of the International Skating Union.


			I imagine that some were surprised that we opened proceedings in that case. And I would understand that. Disputes about sporting rules happen all the time. Most of them are not for competition law to deal with.


			For example, differences about how a sport is run are normally best handled by the national courts.


			But our International Skating Union case is different. We’re asking a question that is strictly about competition. Is the International Skating Union using lifetime bans to enforce a monopoly on organising skating events?


			Conclusion


			Setting priorities always comes at a cost.


			There are some things that we won’t be able to pursue. Things that may be very important to those involved.


			But when our resources are limited, we need to use them where it counts. Where our actions can do the most to ensure that markets work in the interests of citizens and consumers.


			Thank you. 


			

				


				

					1	European Commissioner for Competition. Opening speech reproduced with permission.


				


			


		


	
		
			
Part I
Mapping the notion of restriction of competition


		

	

		

			“Restriction of competition” – A historical perspective


			Sir Christopher Bellamy


			In EU terms, the notion of “restriction of competition” is closely related to “object or effect”, a further notion which other contributors to this volume will deal with in more detail. I will concentrate on the “idea” of the concept of “restriction of competition” under what is now Article 101 of the EU Treaty.1 It is perhaps useful to think of this notion in four stages: (i) from ancient times up to the Sherman Act 1898; (ii) the early European cases in the 1960s; (iii) the “Great Confusion” from the 1960s to 2004; and, lastly, (iv) the present position since 2004.


			
I. Ancient times


			Historically, the first modern antitrust law is the Sherman Act 1898, but this in turn traces its origin to the common law of restraint of trade in England, the fundamental freedom to trade without restriction, historically protected by the courts. A doctrine responsible, among other things, in 16th Century England, for destroying the power of the medieval guilds which controlled most trades in various callings – apothecaries, butchers, bakers, candle makers and so on, and set the prices and terms of trade. This body of law, according to some historians, enabled the industrial revolution to happen when it did.


			In the meantime, of course, the common law had crossed the Atlantic, but in the 19th Century proved ineffective against the great industrial trusts – hence the phrase “anti-trust” – controlled by the Rockefellers, Carnegie, JP Morgan, and others in sectors such as steel, railroads and so on. So in 1898 John Sherman proposed the Sherman Act to control by statute contracts or conspiracies in restraint of trade or attempts to monopolise, claiming somewhat inaccurately that Congress was simply giving effect to the existing common law. John Sherman was incidentally the younger brother of General Sherman whose burning of Atlanta during the Civil War is immortalised in the film “Gone with the Wind”, an incongruous but nonetheless distant link between Clark Gable and competition law.


			But already some were beginning to wonder what exactly is a “restraint” or “restriction” of trade? The basic conceptual problem is that all trade involves a restriction of some kind. For example, if I buy an airline seat the airline cannot sell it to anyone else. Where is the boundary of the notion of a “restraint”? 


			That question was first raised in 1889 by the Chief Justice of Canada, Begbie CJ, in the Canadian Pacific case: “It is clear that there must be some presumed limits of the doctrine of restraint of trade, otherwise any agreement between traders could not stand. For every agreement involves an obligation, sometimes many obligations, and every obligation involves a restraint between traders, generally a restraint of trade”. 


			Indeed, every marriage is in a sense a contract in restraint of marriage, since the parties may not marry with anyone else. The marriage contract undoubtedly has as its object a “restriction of competition” – whether it has that effect may be more debatable – but no one would, I think, regard that particular restriction of competition as an illegal restraint on the parties’ freedom to contract.


			As Neale and Goyder said in the 1970s: “There is a sense in which any one bargain excludes others: when a bargain is sealed the competition for that particular portion of trade is at an end; it would be reductio ad absurdum to call trade itself a restraint of trade; yet some types of bargain may preclude a great deal of potential competition”. 


			In US antitrust law this problem is managed – if not wholly resolved – by case law which broadly speaking decides that certain types of restraint or restrictive agreement are illegal “per se” (e.g. price fixing) while others are subject to a “rule of reason” test, whereby illegality is found only if the detriments outweigh the benefits. From time to time agreements are moved from one category to the other. So, for example, resale price maintenance moved from “per se” to “rule of reason” in the Leegin case in 2007. Sometimes agreements are newly brought within the doctrine, as in “pay for delay” patent settlements which had until recently been regarded as firmly outside the ambit of antitrust altogether. But since the Actavis case in 2013 by a narrow majority the Supreme Court has now held that such an agreement is subject to a rule of reason analysis – “Good luck to the District Courts” as Roberts CJ said.


			
II. The early law


			So back to Europe. As you know, after World War II, partly inspired by the US example, both the ECSC (1951) and EEC (1957) Treaties contained prohibitions on agreements restricting competition (Article 101(1)), subject to an exemption for certain agreements where various criteria are met as set out in Article 101(3). This is at the heart of the European conundrum: do you give a wide meaning to “restriction of competition” under Article 101(1) so that everything that is “a good thing” is to be judged solely under the criteria Article 101(3)? Or are there some kinds of restrictions of competition which do not fall under Article 101(1) in the first place, so that there is no need to look at Article 101(3)?


			This was an acute problem in the period, broadly speaking, from 1962 until 2004. Why? Because under the original Regulation 17/62, only the Commission was empowered to give an exemption under Article 101(3), and then only if the agreement was notified. However, since Article 101(2) provides that agreements contrary to Article 101(1) are void, a technical or restrictive interpretation of Article 101(1) would have risked many commercial agreements being unenforceable, because of lack of notification, or lack of a decision of exemption by the European Commission.


			This problem was illustrated right at the start of EU competition law, in two cases from 1966, the first of which is La Technique Minière. Technique Minière was a case in which a small company in Germany had granted  exclusive distribution rights for France for certain machines. Was that exclusive distribution agreement “a restriction of competition” because the supplier was not able to grant a similar distribution right to anyone else; indeed the very object of the agreement was to prevent the supplier itself from selling into the territory or appointing any other distributor. The ECJ said one must “look at the purpose” of the agreement, i.e. the object, as a first step. Then if the purpose is “not sufficiently deleterious”, one next considers the “effect” of the agreement that would occur in the absence of the agreement, taking into account “all the circumstances”. 


			In other words, one must take into account the counterfactual. One must also consider “all the circumstances”, in effect a market analysis. The ECJ concluded “if the agreement is really necessary for the penetration of a new area by an undertaking” then it should not be regarded as falling within Article 101(1) at all. This is, in effect, right from the outset, a kind of “rule of reason” approach, disregarding the strict technical interpretation of Article 101(1) and trying to bring some common sense to the analysis. In other words it can be said, on the basis of La Technique Miniére, that the mere fact that a certain agreement restricts the freedom of action of one of the parties to the agreement, does not mean that the agreement as itself amounts to a “restriction of competition”. To reach such a conclusion one must look at the market as a whole, and adopt a broader analysis. 


			However, the Technique Minière case has to be contrasted with the famous case of Grundig & Consten, also decided in 1966, within a month of Technique Minière. The Grundig & Consten case involved what was then known as “absolute territorial protection”. Again it involved an exclusive distribution agreement, but in the Grundig case the arrangements meant that Consten, the French distributor of Grundig products, was absolutely protected from any competition from parallel imports from any other territory in Europe, including Germany, by a system of export bans that were imposed on other Grundig distributors within Europe. Looking at such a case the Court decided that that particular system of agreements was “by its nature” restrictive of competition, because the plain intention was to prevent any parallel trading in the French market and to divide the common market territorially. Where an agreement is by its nature a “restriction of competition” then, said the Court, there is no need to take account of the effects. Any favourable effects can only be judged under Article 101(3). Incidentally one can see at this point the influence of the desire to create the common market, or single market as it is now called, on the concept of “restriction of competition”.


			From 1966 onwards however the Court continued to hold that various restrictions of competition were not restrictions at all under Article 101(1): the line of cases beginning with Technique Minière was applied not only to distribution agreements, then also later to certain patent licences (Nungessor 1982), aspects of selective distribution (Metro 1977), franchising agreements (Pronuptia 1983), vendor and purchaser covenants (Remia 1986), and indeed the rules of professional conduct of the Dutch Bar in Wouters in 2002. Sometimes the finding is based on the idea that the “restriction” in question is “objectively justified” by the nature of the trade in question, and at other times it is simply said that these are not “restrictions of competition” that fall within the scope of Article 101(1). 


			On the other hand, at the other end of the spectrum, Grundig & Consten has also been consistently followed, notably in cases involving price fixing and market sharing. This shows that there are certain agreements which will always fall under Article 101(1), particularly if the agreement involves fixing prices or dividing the market. Then the only chance of avoiding infringement is to argue for an exemption under Article 101(3). 


			
III. 1966 to 2004: The Great Confusion


			In the period from 1966 up to 2004, it was, however, in the interests of the Commission, broadly speaking, to take a wide view of the interpretation of “restriction of competition” under Article 101(1), since that would mean a need for exemption under Article 101(3). Since the Commission had a monopoly on granting exemptions, this gave the Commission the power to decide what was, and was not, permitted under Article 101(3). So like any good monopolist, the Commission’s world view was effectively imposed on EU undertakings, through the adoption of a detailed series of prescriptive block exemption regulations determining many aspects of what could, or could not, go into common commercial agreements: for example in the spheres of exclusive dealing, technology transfer, specialisation agreements, and in various sectors such as insurance, shipping, air transport and so on. That essentially is the thinking behind the block exemption regulations: a wide interpretation of Article 101(1) requires many exemptions under Article 101(3).


			Putting it broadly, if one adopts a wide interpretation of Article 101(1), one finishes up with such a broad net, catching so many agreements, that it is necessary to take many common agreements out of the scope of the prohibition, by the mechanism of individual or block exemptions under Article 101(3). Since the Commission did not have the resources to deal with such agreements individually, numbering thousands upon thousands, then the block exemption route was in practice the only available route. But the block exemption route gives the Commission the power and the prerogative effectively to determine the content and structure of many commercial agreements, upon pain of possible nullity under Article 101(2), if a particular provision does not fall within the technical scope of a particular block exemption.


			While many of the Commission’s block exemptions contained beneficial clauses in the early days, some of the Commission’s individual decisions applying Article 101(1) went very far indeed, and sometimes even verged on the idea of “fairness” between the parties, where no real issue about competition or the creation of a single market arose. Perhaps the highlight of that was a case called AIOP/Beyrand where the Commission decided that an obligation to pay minimum royalties was a “restraint on competitiveness”, and thus a “restriction of competition” within the meaning of Article 101(1). Indeed that same approach has had an echo very recently in the Court of Justice decision in Genentech v. Sanofi, where this old argument was advanced by Genentech to avoid a minimum royalty obligation. Fortunately that was rejected by the Court of Justice, effectively on the basis that a minimum royalty obligation has nothing to do with the idea of restriction of competition.


			It was not in effect until the late 1990s that the development of European law was able to get away from the idea that any restraint as between the parties was automatically a “restriction of competition”. That important change came effectively in a case called European Night Services (ENS) in the 1990’s. In ENS four railway companies came to a consortium agreement to run night services through the Channel Tunnel – for example between Paris and Glasgow, and London and Frankfurt and so forth. It was a 20-year agreement but the Commission gave it an exemption for only 10 years subject to conditions, on the basis that, as the parties themselves had agreed not to compete with the joint venture, there was a restriction of competition; but that the agreement had beneficial effects and that therefore Article 101(3) applied. The parties appealed to the Court of First Instance on the basis that there was no restriction of competition under Article 101(1) because, in the absence of the agreement, none of these services would have come into being at all, so there was no legal basis for granting an exemption, and that, in consequence, the conditions of the exemption were unlawful. At the time the parties had only somewhere between 4% and 7% of the relevant market in transportation between the centres in question. In other words, what had happened was the Commission had regarded a wholly new and somewhat risky joint venture to introduce a new service, as paradoxically involving a “restriction on competition”.


			The Court effectively said (at paragraph 136) that account should be taken of the actual conditions in which the agreement functions. Unless it is an agreement “containing obvious restrictions of competition such as price fixing, market sharing or the control of outlets”, it is not to be presumed that Article 101(1) applies, the Court said. In the ENS case the possibility of competition between the parent companies was entirely hypothetical, nor was it realistic to grant an exemption for only 10 years when the parties had invested on the basis that an agreement would be enforceable for over 20 years.2 That case enabled a much wider view to be taken of what was a “restriction of competition”, and had an important liberalising effect. Indeed, ENS laid the ground for the Commission’s Horizontal Guidelines in 2001 which then further defined the concept of restriction of competition.


			
IV. 2004 onwards


			So in this story, we finally come to the modernisation reforms of 2004. Under Regulation 1/2003, the Commission’s monopoly on the grant of exemption under Article 101(3) was abolished, and with it the system of notification. This introduced a whole new simplification to the system, and has further enabled a much more realistic and balanced approach to the idea of “restriction of competition”, based on economic analysis. We thus now have the increased use of economic analysis leading to a more sophisticated approach by the Commission, national authorities and indeed the parties, to analyse whether economically there really is a “restriction of competition”, compared with the competition that could be expected in the absence of an agreement. 


			The technical absence of notification is no longer a bar to that analysis. For example if one took the Wouters case on the Dutch Bar rules, which occurred before the 2004 reforms, those rules had never been notified (typical for a lawyer’s association they hadn’t thought to comply with the law), so that if the Court had held that those rules were within Article 101(1) that would have meant that all the Bar rules in question were void and unenforceable under Article 101(2) for lack of notification. It may well be that that technical position influenced the reasoning which the Court adopted in that case to take the rules outside Article 101(1). One may indeed postulate that any case on the scope of “restriction of competition” prior to 2004 is not reliable, because the reasoning is often affected by the then notification requirement and the Commission’s sole monopoly over granting exemption under Article 101(3). 


			Finally one arrives at the more recent rulings which have further elucidated the concept of restriction of competition by clarifying the distinction between agreements having as their “object” the restriction of competition, and agreements having that effect. Others will deal with the Carte Bancaires case (2014), and the Maxima Latvia case (2015), among others which take these developments further. But it has taken the best part of 50 years to arrive at our present view of what is “a restriction of competition”.


			

				


				

					1	Previously Article 85 and then Article 81. For convenience, I refer to the article as Article 101 throughout. 


				


				

					2	In fact to this day the services in question have never run. 


				


			


		


	

		

			
Identifying “restrictions of competition” 
Some comments from a law and economics perspective


			
Damien J. Neven1



			The objective of this paper is to discuss how restrictions of competition should be identified from a law and economics perspective. We develop a simple framework of sequential acquisition of information in which we ask questions like: what degree of confidence is required to conclude that a conduct/contract involves a restriction of competition (be it by object or by effect)? What type of evidence is necessary to reach and support this confidence? How should the investigation be carried out in the most efficient way in terms of the order in which information is gathered? How can the distinction between a restriction by object and a restriction by effect be operationalized? 


			Such a discussion seems timely in light of the recent Court Judgment in Cartes Bancaires (CB). In this judgment, the Court seems to have clarified both the criteria that should be used to assess the existence of restriction of competition and the distinction between restrictions by object and restrictions by effects. In particular, the Court seems to have endorsed the notion that restrictions of competition should be assessed in terms of the market outcome that they lead to, relative to a counterfactual. For instance, in discussing the distinction between restrictions of competition by object and by effect, the judgment states that certain practices 


			(51) “may be considered so likely to have negative effects, in particular on the price, quantity or quality of the goods and services, that it may be considered redundant, for the purposes of applying Article 81(1) EC, to prove that they have actual effects on the market” …


			This statement seems to indicate rather clearly that restrictions of competition (whether by effect of by object) have to be assessed in terms of their effect on market outcomes, namely, the price or the quality of the goods and services. 


			Our framework will thus assume, in accordance with the judgment, that restrictions of competition should be assessed in terms of their effect on market outcomes. In section 2, we will develop a simple framework of sequential acquisition of information. Section 3 discusses the CB and Maxima Latvija judgments in the context of the proposed framework. We find that the distinction between restrictions by object and by effect, as outlined in CB, can be naturally cast in that framework, with a decision by object resulting from an initial acquisition of information (the analysis of the nature of the agreement in its context). The analysis reveals that, unlike what is often assumed, the standard of proof for decisions by object (understood as the degree of confidence that is required for a positive finding) is naturally higher than for decisions by effects and has been affirmed as such by CB (a strong prior of very serious harm). We also find that the discussion of the existence of a restriction by object in Maxima Latvjia is consistent with this approach. Section 4 focuses on the acquisition of information, beyond the initial determination that there is no restriction by object and argues that the investigation should focus on the information most likely to improve the decision (at each step in an iterative process). This implies for instance that for horizontal price restraints, the investigation should first concentrate on efficiencies whereas for vertical restraints, the investigation should focus on the anti-competitive effects. 


			
I. A framework of sequential decisions


			Consider an agent, say an Antitrust Agency (AA), which can take an infringement decision, or abandon the investigation with no finding of infringement.2 Let us represent the information that the AA has in terms of a probability density function over a support that captures its consequences. Let us denote x as the possible consequences with a range that includes negative as well as positive values (so that a very harmful agreement is captured with a value of x that is negative and large in absolute value). Let us denote F(x) as the prior probability density function of the AA. For instance, the AA may have in mind a theory of harm such that the consequences of the agreement are negative and a theory of efficiencies such that the overall consequences are positive. These priors will be reflected in a probability density function ex ante such that it has a significant density over negative values (corresponding to the theory of harm) as well as a significant density over positive values (corresponding to the possibility of efficiencies). 


			The standard of proof for a decision can also be formulated in terms of particular features of the distribution. For instance, a standard such that a practice should be more likely than not to harm customers in order to be prohibited can be seen as a requirement that the integral of the density function (the cumulative density function) over the negative domain should be at least 1/2 (f(0) > ½). A standard such that a practice should be harmful beyond reasonable doubt in order to be prohibited can be seen as requirement that the integral of the density function over the negative domain should be much higher. For instance, that it should be at least 0.95 (f(0) > 0.95). Of course, when decisions are binary, the standard for one decision also defines the standard for the opposite decision. If the probability that an agreement is anti-competitive should be higher than 0.7 (f(0) > 0.7) for an infringement decision, the standard for dropping the case is such that the probability that it is anti-competitive is less then 1/3 (f(0) < 1/3).3 Furthermore, it is worth noticing that a standard of proof could be formulated not only in terms of the probability of harm (i.e. the cumulative density up to zero) but also in terms a probability and quantum of harm; for instance, the requirement could be such that the probability that harm is at least –x* is at least 0.7 (f(-x*) > 0.7). 


			There are two dimensions in the decision of the AA at any point in time (see Figure 1). The AA can either take a decision or acquire more information and if it does not acquire more information, it has to prohibit or to drop the case.4 Let us first assume that the agency does not acquire more information and consider the choice between an infringement decision and dropping the case.5 In order to represent this decision, it seems important to recognise that the AA will take decisions according to standards that will have been expressed by Courts (as well its own policy) and according to the way in which its decisions will be scrutinized in relation to those standards. To illustrate, assume that the AA has a prior such that the probability that an agreement is anti-competitive (leads to negative values of x) is 0.7 (f(0) = 0.7) and the standard expressed by the Court is the balance of probabilities (so that agreements with a probability of harm in excess of 0.5 should be prohibited). The AA should thus prohibit the agreement, given its prior. Note that any decision will involve ex ante the possibility of an error. In our example, an infringement decision will be incorrect (will involve a Type I error) with a probability of 0.3. 


			However, in making its decision in relation to the standard, the AA will also anticipate that its decision will be reviewed. One can see the process of review as one in which an independent agent verifies that the prior of the AA is correct, in light of the information that was available at the time of the decision. Hence, the standard of proof applied by the AA should be seen as endogenous. It is the result of the standard of proof expressed by the Court and the anticipation of the precision of the review by the Court (and hence of the standard of review).6


			In this respect, there is a difference between the monitoring of prohibition decisions and decisions to drop a case. The standard of review (by the Courts) for a prohibition decision will involve a detailed examination of the facts and legal arguments. By contrast, the standard of review by Courts of a decision not to pursue an investigation tends to be lighter, at least for decisions relating to the enforcement of Articles 101 and 102.7 Hence, potential Type 1 errors (a prohibition decision in a case which should have been dropped) are likely to be subject to a detailed scrutiny by Courts but Type 2 errors (a decision to drop a case when it should have been prohibited) are likely to be subject to a much more general and unsystematic monitoring. As a result, one would expect the AA not to simply implement the standard expressed by the Courts but to take into account the fact that Type 2 errors are less likely to be uncovered and sanctioned. Accordingly, one would expect the AA to put less weight on Type 2 errors (the probability of making a mistake when dropping a case). For instance, when the standard is the balance of probability and the prior of the AA is such that the probability that the agreement is harmful is 0.6 (f(0) = 0.6), the AA might decide to drop the case. It may be better off doing so as an infringement decision is more likely to be scrutinized in details and possibly overturned compared to a decision to drop the case, despite the fact that the ex ante (type 2) error associated with the decision is larger than the ex ante (type 1) error associated with an infringement decision. Note also that the probability that a decision will be overturned on appeal is also likely to be dependent on the variance of the ex ante probability density function. A probability density function that has a high variance will capture the notion that the AA is not very confident about its assessment. For instance, consider two probability density functions such the probability of harm is 0.5 (f(0) = 0.5). If the AA is unable to discriminate among the possible outcomes, its prior will be represented by a uniform density function (displaying a high variance). If the AA has evidence that supports a particular theory of harm, the probability density function will have a peak around the outcome corresponding to the event and its variance will be lower. In the latter case, the AA can be said to be confident about its assessment and it will anticipate that it is less likely that upon appeal the finding will be reversed. 


			Let us now turn to the decision on whether to acquire more information. The acquisition of more information will change the probability density function that the AA holds about the distribution of effects and one can expect that more information will allow the AA to develop a more precise idea of the effects.8 That is also to say that the variance of the distribution will fall. For instance, as more information is acquired, some possible outcomes (say some possible theories of harm, or some possible efficiencies) are eliminated as unlikely and the AA becomes more confident about other outcomes (so that the probability density associated with these outcomes increases). A lower variance (more confidence) in its prior assessment is also attractive for the AA because it reduces the probability that its decision will be overturned in Court (or disapproved off in the case of a challenge for having dropped a case). Clearly, if the AA were to minimise the probability of being overturned, it would continue to search for information until the variance of its prior can non longer be reduced. There is however a trade-off as the acquisition of more information is costly and the AA has limited resources. For our purpose, it is however not necessary to specify more precisely the terms of this trade-off. It suffices to recognise that in the presence of diminishing returns to the acquisition of information, there will be a time at which the agency will find it optimal to stop searching and take a decision. 
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			Figure 1. A model of investigation


			
II. Object and effect as sequential decisions


			Let us now turn to the recent decisions by the Court in relation to the framework of sequential decision just outlined.9 The CB judgment offers some guidance on decisions by effects in the following terms; 


			(56) “Only conduct whose harmful nature is proven and easily identifiable, in the light of experience and economics, should therefore be regarded as a restriction of competition by object, and not agreements which, having regard to their context, have ambivalent effects on the market …”


			(58) “This concept should relate only to agreements which inherently, that is to say without the need to evaluate their actual or potential effects, have a degree of seriousness or harm such that their negative impact on competition seems highly likely”. 


			The Court thus indicates that a finding that there is a restriction by object is appropriate only if there is a strong prior that the agreement/conduct is seriously harmful. The Court also further indicates that this prior should be informed by the nature of the agreement in its economic context and clarifies that the analysis of the context is not an analysis of effect. Hence, what the Court seems to have in mind is a process of sequential decision in which the AA first considers the nature of the agreement in its context without much factual investigation. If the AA finds on the basis of this first examination that it is very likely that substantial harm arises as a consequence of the conduct, it is appropriate to conclude that it involves a restriction by object. If the AA cannot make this finding, it should gather further information on the effect of the conduct. 


			Importantly, the Court, in this quote, seems to express the standard of proof that is relevant for decisions of infringement by object. This characterisation of the standard of proof for an infringement by object can be naturally mapped into particular features of the prior that the AA needs to hold in order to take an infringement decision by object. The requirement of high likelihood of negative effects implies that most of the density should fall on negative realisations. The requirement of strong negative effects relates to the quantum of harm. It implies that the probability density should fall on “very” negative realisations (so that the expected value of the effect is large in absolute value). 


			Importantly, the standard for proof expressed by the CB judgment for a decision by object is thus different from the standard that is expected for an infringement decision by effect, which is likely to be less demanding and closer to the balance of probabilities. 


			As mentioned above, the CB judgment also clarifies that a decision by object should be made on the basis of a mere analysis of the circumstances, namely the nature of the agreement in its context. In terms of the framework above, this decision is thus taken on the basis of preliminary information of fairly general nature. This might include information on the form of the contract, accumulated empirical evidence about the observed effects of such contracts and some information of whether the circumstances that have been recognised to make the contract harmful are prevailing in the case. If it is found that, on the basis of this initial assessment, the prior of the AA does not have the features that are required for a decision by object, it should either drop the case or acquire more information (move to the second decision node on Figure 1). 


			It is also worth emphasizing that the economic evidence that is required for a decision by object and a decision by effect is a matter of degree. Whereas a decision by object might rely on a limited analysis of the context (in addition to the evidence from accumulated experience about the harm created by the practices under review), the acquisition of information for a decision by effect might quickly conclude. To illustrate, it may very well be that just one additional step is required to develop evidence that is sufficient for the AA to take a decision by effect (with a lower standard of proof). In other cases, several steps may be required. But in general, there is no clear dichotomy regarding the economic evidence supporting decisions by object and by effect.10 


			Following the CB judgement, the Court had to consider the distinction between restrictions by object and by effect in the context of a preliminary ruling (Maxima Latvija11) and it is interesting to see how the Court applied the distinction. In this case, the Court was faced with a rental contract between a shopping centre and a food retailer which gives the latter veto power over rental to other tenants. The Court ruled that such contract could not be seen as a restriction by object. This might, at first sight, come as a surprise given that the contract gives the incumbent retailer the power to exclude potential competitors. Hence, by its very nature, the contract could be seen as harmful. The Court however notes that whether the prevention of entry affects the competitive outcome depends on many circumstances, including the existence of local alternatives and consumer preferences. For instance, the prevention of entry in the shopping centre could be immaterial if there are other food retailers nearby. The Court thus concluded that very significant harm could not be anticipated with a high likelihood, as it would depend on the context. From that perspective, it seems that the Court has applied rather closely the principles that were enunciated in the CB judgment.12 


			Finally, it is worth noting that, at least in one respect, the distinction between object and effect is more attractive that the distinction often made in US law between a per se rule and a rule of reasons. Under US law, a per se decision is one which solely depends on the form of the practice without any discussion of context. In the example of Maxima Latvjia, US authorities would probably have prohibited the practice per se. By contrast, the notion of a restriction by object, in which the context is taken into account, allows for the avoidance of some type 1 errors. 


			
III. Acquisition of more information 


			The framework discussed above can also be used to derive some insights about the process of acquisition of additional information. As mentioned above, more information will change the distribution. It will change the prior by reducing the likelihood attached to some realizations (some possible theories of harm) and confirm others (other possible theories of harm but also the likelihood of some efficiencies). It is also reasonable to assume that the investigation will reduce the variance of the prior distribution. 


			One can still wonder about the way in which the AA should approach the investigation. For instance, the AA could first investigate either the negative realizations or the positive realizations. In this respect, it is reasonable to assume that the AA will have priors about the ways in which its distribution will change depending on what it investigates.13 In principle (see Beckner and Salop, (1999)), the AA should then investigate first the issue which is more likely to affect its ability to decide (in the sense that it would lead to a new distribution on the basis of which a decision could be taken) and is least costly. 


			In some circumstances, the priority will then be to investigate a particular theory of harm because it is anticipated that the investigation could easily gather evidence on this theory of harm, which would lead to a new probability density function with a large density over negative realisations and a small variance. In other circumstances, however, the AA will have the anticipation that it should investigate first the positive realisations (associated with potential efficiencies) as it may be relatively easy to disprove these efficiencies, thereby also leading to a new probability distribution with a large density over negative realisations and a small variance. 


			For instance, for horizontal price restraints (where harm is clear and the probability of harm is high), plausible efficiencies should be investigated first, as evidence on the lack of efficiencies is likely to be enough to support an infringement decision. If efficiencies are small or moderate, an infringement decision can be taken without further investigation. If efficiencies prove significant, a further investigation of the magnitude of anti-competitive effects may be required. By contrast, if anti-competitive effects were investigated first, it is very likely that an investigation into efficiencies would be required in a second step (it is only if the anti-competitive effects are so overwhelming that they could not be overturned by efficiencies that a second step would not be required) so that this alternative ordering of tasks would be less efficient (as it is more likely to involve two steps by comparison with the preferred ordering).


			With respect to vertical restraints, the matter may be different, as there may be a strong prior that the practice is motivated by efficiencies. In those circumstances, providing evidence on the anti-competitive effect is most likely to allow for a decision. Here again, the preferred ordering of tasks is less likely to involve two steps, by comparison with the alternative in which efficiencies are confirmed first and very likely to be followed by an examination of anti-competitive effects.


			Hence, it appears that the order in which matters are investigated will vary according to the prior that the agency holds at each step in the investigation. At first sight, it would appear that the investigation of efficiencies before anti-competitive effects might be inconsistent with the articulation of Article 101, in which efficiencies (under Article 101(3)) can only compensate the anti-competitive effects that have been previously established (under Article 101(1)). However, Article 101 only imposes a structure with respect to the formulation of a decision. Since in any event, both anti-competitive effects and efficiencies need to be analysed, the order in which they are presented is independent of the order in which they are investigated.


			
IV. Conclusion


			This paper has outlined a simple framework of sequential decisions with respect to the identification of restrictions of competition, which is consistent with the CB judgment. We observe that: (i) the standard of proof for an AA is determined both by the standard expressed by the Courts and the review that the AA can expect to be exercised; (ii) the standard of proof for infringement by object (as formulated by CB) is different from that applying to decisions by effect. We also observe that, in the proposed framework, the order in which the AA should undertake tasks of investigation depends on its anticipation of the likelihood of different effects. 


			Table 1. Commissions’ decision under Article 101, 2005-2014.
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			It is of course tempting to confront the distinction between object and effect as outlined in CB with the recent practice of the Commission. No conclusion can be reached without a detailed examination of the decisional practice. However, it is still striking to observe that the Commission has not taken any decision by effect since 2010, whereas in the previous five years, there was a small majority of decisions by effects. Of course, it may very well be that the Commission has only been confronted since 2010 with facts such that the likelihood of significant harm could be established by the nature of the agreements. But the change is striking and warrants an investigation. One hypothesis would be that the Commission may have perceived that the standard of proof for decisions by object was lower, in part because the review by the Courts was not expected to be significant is those cases. If that hypothesis would be validated, the CB judgment, as we understand it, should have profound effects on enforcement.
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					1	Graduate Institute of International and Development studies, Geneva and Compass Lexecon. I would like to thank Gregor Langus, Xavier Boutin and Petros Mavroidis for extensive discussions on the topic.


				


				

					2	The AA could also accept undertakings from the parties such that it no longer has any ground for intervention (as envisaged by Art. 9 of Regulation 1/2003). To simplify the analysis, we will neglect the Art. 9 route and focus on the choice between a finding of infringement and dropping the case.


				


				

					3	Note that if the standard of proof was symmetric, only the balance of probability could hold. See Vesterdorf (2004) for a discussion in the context of the merger regulation.


				


				

					4	For a discussion of enforcement using decision theory, see Beckner and Salop (1999). Unlike the current note, these authors formulate the decisions of the AA in terms of the maximisation of an exogenous objective function. 


				


				

					5	This framework greatly simplifies the process of acquisition of information by the AA. In practice, the communication of a statement of objections and the revelation of infomation that it triggers from the parties plays an important role in this process. 


				


				

					6	The discussion that follows focuses on the standard that applies to the decisions of the AA and abstracts from other, arguably important, dimensions of the decision making process. For instance, one could argue that the internal organization of the AA and the incentives of its agents matter. A civil servant might for instance have greater reward from developing an infringement decision.


				


				

					7	The matter is different for the merger regulation.


				


				

					8	This is however an assumption. One can certainly think of circumstances in which the acquisition of more information will increase confusion. 


				


				

					9	The ambition of this section is limited. In particular, we cannot provide a normative prospective on whether the distinction between object and effect is attractive. Such a discussion would require an explicit model which takes into account the behavior of firms and the different deterrent effects of alternative rules. See for instance, Katsoulacos and Ulph (2009 and 2011), Christiansen and Kerber (2006) or Kaplow, L. (1995).


				


				

					10	The common distinction between the analyis of context and a full fledged analyis of effects as the two options available to the AA is in this respect unhelpful. 


				


				

					11	C-345/14, 26 November 2015.


				


				

					12	It is also interesting that the Court did not discuss the absence of potential efficiency justifications for the contract. This is also consistent with the CB judgment, to the extent that the absence of a significant probability mass over the positive domain is not sufficient to conclude that there is high probability of significant harm.


				


				

					13	See Langus, Lipatov, Neven (2016) for a discussion of this in the context of merger control. 


				


			


		


	

		

			
The bifurcated approach and its practical impact on the establishment of harm to competition


			
Ben Smulders1



			The term “bifurcated approach” is usually used (more by academics than by practitioners) to describe the two-prong assessment of practices under Articles 101 TFEU and 102 TFEU. As a first step, one establishes the negative effects of the practice on competition. The second step entails an assessment of whether possible positive effects of the practice can offset the identified negative effects. A practice is prohibited if there are only negative effects, or if the positive effects are insufficient to outweigh the negative ones. In such circumstances there is net harm on competition and consumers. 


			The legal basis for this structured analysis is in the Treaty itself. Article 101 assumes a bifurcated analysis. The first paragraph of the provision prohibits collusion restricting competition, while the third paragraph contains an exemption from that prohibition. As any exception rule, the exemption under Article 101(3) applies only if the exhaustive list of conditions, set out in that paragraph, is met. 


			There is a broad consensus today that Article 101(3) pertains to economic benefits in the form of efficiency gains, while other public policy considerations that may objectively justify restrictions of competition are analysed under Article 101(1).2 Indeed, occasionally, the ECJ has accepted such policy considerations as a ground to say that certain forms of collusion fall outside the scope of Article 101(1). The classical example is Wouters,3 but there is also the Albany case4 law about collective labour agreements; the latest example of that case law is FNV Kunsten,5 which illustrates that the “antitrust immunity” for collective bargaining agreements has its limits. The Albany case law, though based on a general theoretical balancing of public policy considerations (antitrust versus social policy), ultimately boils down to a rather formalistic test as to when a collective labour agreements falls outside the scope of Article 101(1) and when it must be further assessed, which in turn seems to indicate that a certain degree of formalism and some use of broad categories (as opposed to a case a by case balancing act) is in the Court’s view acceptable in this respect. This approach puts a limit on the depth of the analysis required in such cases. 


			While the two stage assessment has been underlying the application of Article 101 from the very beginning, this was not the case with the assessment of practices under Article 102. The reason seems obvious – Article 102 lacks a textually prescribed exception similar to the one contained in Article 101(3). 


			However, there are signs of recognition by the ECJ of the need to analyse the effects of dominant undertaking’s conduct – be they negative or positive, led to the adoption of a structured analysis under Article 102 modeled on the analysis under Article 101. In Post Danmark I6 it explicitly set four cumulative conditions for an efficiency defence under Article 102, mirroring the conditions under Article 101(3). As a result, in that case the analysis under Article 102, similar to Article 101, was based on a two-step approach: first establishing negative effects on competition and then considering possible efficiency gains that may outweigh the identified negative effects.


			
I. The implications of the bifurcated approach


			From a conceptual point of view it may be useful to make a distinction between the practical implications of the nature of the analysis to be carried out under Articles 10 and 102 (i.e. the need to weigh in each individual case the positive and negative effects on competition) and the practical implications of the bifurcated structure of that analysis. 


			As regards the first category of practical implications, there seems little doubt that the weighing exercise reduces the risk of errors provided that, however, the decision maker is able to collect all the relevant information. The first practical implication therefore is that it requires more analysis and fact-finding and probably also longer procedures, thus increasing the decision costs. This in turn raises the question: is it worth it? Hovenkamp’s observations are very pertinent in this respect:7


			“A rational decision maker will collect information, beginning with that which is most relevant and easy to gather, until he reaches a point at which the marginal costs of acquiring more information exceeds its expected marginal return. If the cost of obtaining the information is high, and the chance is small that it will make the final decision more accurate, the rational decision maker will not seek more information.” 


			Transposing this proposition to the EU antitrust context, one could argue inter alia that:


			a)	the difference in practical application between the “by object” and the “by effect” standard, as laid down in Article 101(1) TFEU and discussed in more detail below, reflects, among other things, the Commission and the ECJ’s experience and intuitions as to the question when it is rational for a decision maker to cut off the analysis;


			b)	the difference between those two standards (“the bifurcation”) is not really as strong as many commentators suggest in that every enquiry needs to be cut off at some point. According to that logic, the “by object” label simply refers to a category of cases where the Court finds it appropriate to, generally speaking, cut off the enquiry at a relatively early stage. 


			Turning to the bifurcated structure of the analysis, one can argue that prima facie there are several practical implications:


			a)	it reduces the risk of enforcement errors as the ultimate conclusion as to whether the practice merits prohibition or not is drawn on the basis of a balance assessment of both the negative and the positive effects of the practice;


			b)	this approach equips the investigated undertakings with additional means for defence. They may not only defend themselves by negating the allegations for restriction of competition, but also by demonstrating that despite the restrictions of competition, their practice is justifiable because it generates efficiency gains which benefit consumers;


			c)	from a procedural point of view, the bifurcated structure facilitates the elaboration of rules on burden of proof by allocating the burden for proving the negative effects on the enforcer or on the plaintiff, while the positive effects of the practice on the defendant. 


			One further implication may be that, as long as the Commission (and the ECJ) has to carry out a full analysis under Articles 101(1) and (3), the pressure is higher for these institutions to embrace a broad reading of ‘by object’ in the sense of Article 101(1) and a more restrictive reading of Article 101(3). Perhaps the ‘decentralisation’ following the entry into force of Regulation 1/20038 will eventually bring about a (subtle) shift in that respect. That would not be a sign that something was wrong in the past, but would rather indicate that for these EU institutions decentralisation reduces eventually the (opportunity) costs of gathering extra information. Arguably, only if such a shift, however subtle it may be, takes place, the practical result will be that the bifurcated approach equips the investigated undertakings with additional means for defence.


			As indicated, another practical implication of the bifurcated structure is that it serves as a broad framework for allocating the burden of proof. The underlying idea is not only to reduce the burden on the decision maker, but also to ensure that such allocation is rational insofar as it reflects who is best placed to adduce proof and that by allocating the burden of proof accordingly, it makes the enquiry faster, less costly and more accurate. But again, the differences here are not always as strong as it may appear prima facie, as is illustrated by the GlaxoSmithKline case:9 within Article 101(3) there appears still room for the burden of proof to shift back and forth, depending on the circumstances of the case.


			Yet another practical implication of the bifurcated approach, coupled with the decentralisation and the need for the Commission to prioritise, is that in-depth experience with Article 101(3) is more likely to rest with the NCA’s than with the Commission. This is because the Commission will generally focus on what it considers to be the more “egregious” breaches of Article 101, which are more likely to be infringements ‘by object’. At the same time, however, there is a demand from NCA’s and national courts to get “guidance” on how to balance positive and negative effects, and those NCA’s and courts have a natural inclination to turn to the Commission for assistance. Consequently, the potential practical implication here is that the Commission’s role may be more that of aggregating and sharing knowledge in the NCA-network, and a little bit less that of passing on its own experience to the NCA’s. 


			In the following paragraphs an attempt will be made to examine to which extent the bifurcated approach in relation to Articles 101 and 102 respectively is supported by ECJ case law and Commission practice. 


			
II. The bifurcated approach in the application of Article 101


			
A. First Step of Analysis under Article 101(1)


			The content of the first step of the analysis under Article 101 depends very much on whether the restriction in question is a restriction “by object” or a restriction “by effect”. If the restriction is “by object”, as a matter of principle, the first step of the analysis should be relatively simple. In Expedia the Court of Justice held that “an agreement that may affect trade between Member States and that has an anti-competitive object constitutes, by its nature and independently of any concrete effect that it may have, an appreciable restriction on competition”.10 Therefore, the mere qualification of a restriction as being “by object” assumes that the harm it entails is serious. By proving that the restriction is “by object” the enforcer exhausts the first step of the analysis. Where an agreement falls under Article 101(1) TFEU and restricts competition by object, there is no need to examine its effects.11 Such an agreement is thus caught by Article 101(1) irrespective of whether its object has been achieved in practice. A price fixing cartel is a clear example.12 Parties to a horizontal price fixing agreement cannot argue that their agreement does not restrict competition: it belongs to a category of agreement that, as a matter of law, is considered to be restrictive of competition. This is because horizontal price fixing agreements “can be regarded, by their very nature, as being harmful to the proper functioning of normal competition”.13 Article 101(1) TFEU therefore requires little more than proof of the existence of the agreement.


			The determination as to whether a practice is a restriction by object or effect is nevertheless subject of debate. The ECJ ruling in Allianz Hungária14 raised questions about the boundaries between restriction “by object” and “by effect”. It gave the impression that the borderline between the two can sometimes be very subtle. Shortly afterwards in Groupement des cartes bancaires the ECJ re-established the distinction by affirming that a restriction by object pertains only to collusive practices which by their very nature reveal a sufficient degree of harm to competition and that the notion of restriction by object should not be interpreted broadly. Arguably, Groupement des Cartes Bancaires is not a novel development in the case-law, let alone a departure from established case-law. Indeed, the judgment merely signals to the Commission that, in certain cases, it may have to make a bigger effort to explain why a restriction is a restriction by object. But ultimately the ECJ, keeps its options open, as it always has. To put it differently: the judgment in Groupement des Cartes Bancaires seems to confirm the established case-law in all its ambiguity. That may be unsatisfactory for those who have to apply the case-law in practice. But it is hardly the fault of the ECJ: the notion ‘by object’ as laid down in the text of the Treaty is inherently vague and open-ended. 


			Theory and practice tell us that there are forms of collusion which are anticompetitive “by object”. In 2014, in the context of the review of the De Minimis Notice, the Commission published a staff working document15 summarising the types of practices which are known to be restrictions by object. Nevertheless, it is not always easy to determine whether given practice belongs to a well-established category of “by object” restriction.


			According to case law in such instances one may need to look at the i) content of the agreement; ii) the objectives it pursues; iii) the economic and legal context of which it forms a part. The assessment of the context may be particularly important. It may require taking into account the nature of the goods involved, the functioning and the structure of the market. For instance, as the recent ruling in Groupement des cartes bancaires suggests, it might be relevant to take into account the fact that the restriction takes place in a two-sided market.16 Intention may be a relevant consideration, but is not necessarily decisive. 


			The determination of whether a given restriction is a restriction “by object” or a restriction “by effect” may turn out to be a sophisticated exercise, but it remains distinct and should not be confused with the assessment of effects, which is reserved only for practices falling in the “effect box” of Article 101. 


			The contemporary assessment of practices falling within the “effect box” is based on a diligent assessment of the market conditions, scrutiny of the parties’ market power, the conditions of entry, buyer power, and switching costs. This is in line with seminal case law.17 Such analysis contains a balanced assessment of various factors which, in combination, indicate the potential effect of the agreement on intra- or inter-brand competition. However, as the General Court held in Métropole,18 this assessment does not amount to a rule of reason analysis, such an analysis being the exclusive prerogative of Article 101(3). Rather, the assessment under Article 101(1) filters only those agreements which affect actual or potential competition to such an extent that one can reasonably expect that prices will increase, output will be reduced, innovation will be stifled and/or the quality of goods and services would be reduced.19


			In conclusion, the distinction between restrictions of competition ‘by object’ and ‘by effect’ is essentially about how much needs to be known about an agreement before it can be decided if it is caught by Article 101(1). The notion of restrictions ‘by object’ refers to a class of situations where it is appropriate to end the inquiry under Article 101(1) at a relatively early stage. The notion of restrictions ‘by effect’ refers to situations where it is appropriate to inquire further before it can be concluded that an agreement is caught by Article 101(1). 


			
B. Second Step of the Analysis under Article 101(3) 


			The efficiency defence under Article 101(3) is available for any and all types of practices that restrict competition, be they restrictions “by object” or “by effect”. However, in practice it will not be easy to demonstrate that restrictions by object yield efficiency gains. This is because if a given type of practice is seen to produce efficiency gains, then it is hardly anticompetitive in nature. Nevertheless, if efficiency claims are made, they will have to be assessed.


			On the other hand, practices anticompetitive by effect are more likely to produce also positive effects on competition. As this may be often the case, the Commission relies on block exemption regulations to exempt agreements provided that the undertakings’ market shares do not exceed certain market share thresholds. As the block exemption regulations specify, below the market share thresholds, it can be assumed that the positive effects of the agreement outweigh the negative effects and/or that all conditions of Article 101(3) are satisfied. The analysis of efficiencies is swept away, not because efficiency is not relevant but, to the contrary, in order to optimise the allocation of resources. 


			If a restriction by effect does not qualify for block exemption, it will be assessed individually. Recently in MasterCard20 the ECJ fully upheld the Commission’s assessment under Article 101(3) of the alleged efficiency gains deriving from Multilateral Interchange Fees (“MIFs”). The Court had the possibility to take a position on the relevance of out of market efficiency (i.e. to what extent consumer harm in one market can be compensated with efficiency brought about by the same practice on a different market). It held that in principle one should take into account all the objective advantages flowing from the MIFs, not only on the relevant (acquiring) market, but also on the separate, but connected, issuing market. However, such efficiencies could only be credited if consumers on the relevant market (where the harm was) also received appreciable objective benefits. This was not the case in MasterCard. 


			
III. The bifurcated approach in the application of Article 102


			
A. First Step of Analysis under Article 102 


			As under Article 101(1), the first step of the analysis of alleged abusive behaviour requires careful consideration of a number of factors characterising the market and the conduct in question, such as barriers to entry, economies of scale and/or scope, duration of the conduct and the part of the market affected by it, any direct evidence of an exclusionary strategy or of actual foreclosure, and the situation of the dominant undertaking’s competitors, customers and input suppliers. Depending on the type of abuse (pricing or non-pricing; refusal to deal or tying) the elements of the applicable test may vary but the ultimate goal is to establish foreclosure of the market and harm to competition. Practices involving restrictive agreements concluded by dominant company would be analysed in the same manner they are analysed under Article 101(1). 


			Are there restrictions by object under Article 102? Is the concept of a restriction by object under Article 102 striking or novel? 


			Some will argue that that in the past Article 102 was only about restrictions “by object” because an effects-based analysis was alien or at least very scant under this provision. On this view, the effects-based analysis belongs to the modern history of Article 102, starting with the decision in Microsoft, followed by DG COMP Staff Discussion Paper in 200521 and then the Commission’s Priority Paper of 2009.22 Others will argue that Article 102 is all or primarily about effects because unilateral conduct, as a matter of principle, is less prone to pursue solely anticompetitive objectives. 


			The truth may be somewhere in between. The orientation of the Commission policy towards an effects based analysis in the last decade can hardly be denied. This approach has received to great extent the support of the ECJ (demonstrated by rulings such as Microsoft, Deutsche Telekom,23 TeliaSonera, Post Danmark I). And this development is consistent with the same developments that have taken place earlier under Article 101 and in the area of merger control. 


			However, this does not mean that resources need to be spent for analysing the effects of any and all practices under Article 102. If it is clear that if a dominant company adopts a type of commercial behaviour that has no other apparent rationale but to exclude competitors, it will hardly be wrong to name it and treat it as a “restriction by object”. The most clear-cut example is the naked restrictions (payments to customers to keep competitors’ products out of the market) in the Intel case.24 In this case the General Court considered also that rebates granted against exclusivity commitment are anticompetitive in their nature. In essence this means that these are restrictions by object.25 This still needs to be confirmed by the ECJ, but the bottom line is that, similar to Article 101, there might be practices of dominant companies which are anticompetitive in their nature and thus resemble restrictions by object under Article 101. 


			
B. Second Step of Analysis under Article 102 


			The availability of efficiency defence under Article 102 reflects the effects-based orientation of the analysis carried out under this provision. The ECJ gradually endorsed the idea of allowing efficiency arguments under Article 102. First in British Airways and Michelin II, then in Microsoft and, TeliaSonera26 the ECJ and the General Court expressly recognised that an exclusionary effect arising from unilateral conduct that is harmful to competition may be outweighed by advantages in terms of efficiencies which also benefit the consumer. 


			It was however in Post Danmark I, where the ECJ for the first time explicitly affirmed four cumulative conditions for an efficiency defence, mirroring the conditions under Article 101(3) and identical to those spelled out in the Commission’s Priority Paper.


			Importantly, in its ruling in Intel, the General Court made it clear that dominant companies have the possibility to bring forward efficiency defence also for practices which are found to be anticompetitive in nature. In other words, there are no “per se” illegal abuses. This is aligned with the approach under Article 101(3) in relation to restrictions by object. Though efficiency gains might be rather exceptional in the case of abuses anticompetitive in nature, the efficiency defence is legally available for them as well.


			
IV. Does it make sense to rely on efficiency defences?


			The Commission has been criticised occasionally that it does not effectively rely on efficiency defences, that Article 101(3) is a dead letter while Article 102 efficiency defence is a sham. 


			As indicated earlier, a great number of practices under Article 101 that have an efficiency outcome are covered by the block exemption regulations, in which case there is no need for an individual assessment of efficiency arguments. Moreover, one could argue that if a practice is truly efficient, the Commission will usually not pursue the case, but will reject the complaint for lack of Union interest or will accept commitments to resolve those aspects of the case which give rise to the concerns, while preserving the efficient aspect of the practice. Hence, it is more likely that the Commission adopts a prohibition decision when in fact the efficiency arguments are not convincing. This could explain why there are no “successful” efficiency defences. This however does not mean necessarily that the Commission does not assess the efficiency claims before concluding that they fail to exonerate the practice. Indeed, MasterCard can be given as an example of a careful assessment of efficiency claims under Article 101(3). 


			
V. Burden of proof


			It is settled case la w that the burden of proving an infringement of Articles 101 or 102 rests with the Commission.27 The ECJ has consistently held that whoever relies on Article 101(3) must demonstrate, by means of convincing arguments and evidence, that the conditions for obtaining an exemption are satisfied.28 This principle is expressly set out in Article 2 of Regulation 1/2003. As a result, the Commission shoulders the burden of proving the negative effects under the first paragraph of the provision, while the undertakings interested in the exemption have to prove all the conditions for the exemption under Article 101(3).


			Article 2 of Regulation 1/2003 did not envisage a similar distribution of the burden of proof in relation to Article 102. This is because the provision does not contain an exception and secondly because at the time of the adoption of the regulation the effects-based approach under Article 102 was in its inception. Some commentators argued in the past that as the text of Article 102 does not expressly provide for an exception, efficiency or objective justifications could not technically be a defence, but only an integral part of the assessment of the abuse. On this view, as the Commission bears the burden of proving the abuse, it should be able to prove that the absence of outweighing efficiency gains or at least that those that are claimed are insufficient to outweigh the negative effects. 


			The Commission, on the other hand, took the view that the burden should lie with the dominant undertaking. This position is based on the logic underlying the burden of proof for efficiency gains under Article 101(3) and on a general principle of law that the burden of proof is borne by the one who affirms a fact, not the one who denies it. Moreover, the best data regarding efficiency are usually in the hands of the dominant undertaking. 


			In the Microsoft case, the General Court made it clear that the evidential burden of proof is to be borne by the dominant undertaking. In Post Danmark I, the Court of Justice further elucidated that it is for the dominant undertaking to prove that the conditions of the defence are fulfilled, including the condition that the efficiencies must counteract any actual or likely negative effects on competition. This effectively means that the legal burden of proving the defence is on the dominant undertaking. This seems also the only sensible solution, given that the substance of the efficiency defence under Article 102 is the same as the justification under Article 101(3).


			
VI. Convergence in the application of the two provisions 


			The developments in the Commission decisional practice and policy, as well as the development in the case law, resulted in a certain alignment of the structure of the analysis under Articles 101 and 102. This outcome is not that surprising given that the two provisions “seek to achieve the same aim on different levels viz. the maintenance of effective competition within the common market”.29 This consistency is particularly important also because, the same type of behaviour may raise concerns under the two provisions. In fact, most of the practices listed under 101 as being anticompetitive are also listed under 102 and one cannot rule out a priori that when an anticompetitive agreement is concluded by a dominant company it may fall under the two provisions and the Commission or the NCA has a choice which of the two to apply. 
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