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			This seventh edition of b-­Arbitra covers developments that are highly relevant for (international) arbitration, both in Belgium and in Europe.

			In this issue you will find Professor Gerard Meijer’s in-depth analysis of the 2015 Dutch Arbitration Act and the 2015 Arbitration Rules of the Netherlands Arbitration Institute (NAI). Both entered into force on 1 January 2015 and aim at improving the position of the Netherlands as a place of arbitration. Professor Meijer critically and comprehensively reviews the highlights of the amendments incorporated in the 2015 Dutch Arbitration Act and the 2015 NAI Arbitration Rules. He concludes that the revolutionary spirit of the former Dutch Arbitration Act has been maintained and extended.

			Michael De Boeck’s contribution extensively discusses the recognition and enforcement of ICSID awards by national courts in light of the recent refusal from the Brussels Court of First Instance to enforce such an award in the Micula v Romania case. After a description of the case and its context, Mr. De Boeck explains the finality of ICSID awards and the concepts of ‘recognition’, ‘enforcement’ and ­‘execution’ under the ICSID Convention, with a particular focus on the Belgian procedure for recognition and enforcement. Mr. De Boeck finds that the Court’s refusal to enforce was justified in spite of being based on the wrong grounds.

			Professor Jean-­François Romain and Ann Frédérique Belle engage in a study of arbitrator’s liability and examine the limited conditions under which it might be engaged. The authors analyze these limited conditions on the basis of two recent judgments from the Brussels Tribunal de commerce and the French Supreme Court, respectively.

			In addition to these articles – in and of themselves sufficient food for thought – this issue contains a compelling case annotation by Sophie Goldman and various excellent book reviews. We hope they assist you in keeping abreast of recent domestic and international developments.
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The 2015 Dutch Arbitration Act and the 2015 NAI Arbitration Rules
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			Valerie Verberne1

			Senior Associate, NautaDutilh N.V., Amsterdam

			Résumé

			La nouvelle loi néerlandaise d’arbitrage et le nouveau règlement d’arbitrage de l’Institut d’arbitrage des Pays-Bas (NAI) sont entrés en vigueur le 1er Janvier 2015. Ils poursuivent et étendent la tendance révolutionnaire de la consolidation de la procédure arbitrale et le référé arbitral. En outre, la nouvelle loi néerlandaise d’arbitrage comprend des dispositions détaillées concernant l’« e-arbitrage ». De plus, malgré le fait que la nouvelle loi néerlandaise d’arbitrage ne le prévoie pas expressément, il y a maintenant davantage de clarté en ce qui concerne le caractère confidentiel de l’arbitrage et l’exclusion de la responsabilité de l’arbitre. La nouvelle loi néerlandaise d’arbitrage et le nouveau règlement d’arbitrage du NAI accordent aux parties encore plus d’autonomie pour adapter la procédure comme ils le souhaitent. Ces améliorations reflètent l’objectif du législateur néerlandais de promouvoir les Pays-Bas comme lieu de l’arbitrage, surtout face à des instances importantes d’arbitrage situées aux Pays-Bas, telle que la Cour permanente d’arbitrage à La Haye.

			 

			Loi néerlandaise d'arbitrage – Règlement d’Arbitrage de l’Institut néerlandais d’Arbitrage – Loi d'arbitrage

			Samenvatting

			De nieuwe Nederlandse arbitragewet en het nieuwe arbitragereglement van het Nederlands Arbitrage Instituut (NAI) zijn op 1 januari 2015 in werking getreden. De revolutionaire trend van de voormalige Nederlandse arbitragewet met betrekking tot de samenvoeging van arbitrale procedures en het arbitraal kort geding is voortgezet en zelfs uitgebreid. Ook kent de nieuwe Nederlandse arbitragewet gedetailleerde bepalingen over zogeheten ’e-arbitrage’. Bovendien is er, ondanks het feit dat dit niet specifiek geregeld is onder de nieuwe Nederlandse arbitragewet, meer duidelijkheid gekomen omtrent de vertrouwelijkheid van arbitrage en de uitsluiting van aansprakelijkheid van de arbiter. De nieuwe Nederlandse arbitragewet en het nieuwe NAI arbitragereglement kennen partijen nog meer autonomie toe om de arbitrageprocedure naar eigen inzicht vorm te geven. Deze verbeteringen weerspiegelen de doelstelling van de Nederlandse wetgever om Nederland als plaats van arbitrage aantrekkelijker te maken, met name met het oog op de belangrijke arbitrage instituten die zijn gevestigd in Nederland, zoals het Permanente Hof van Arbitrage in Den Haag.

			 

			De Nederlandse arbitragewet – Het NAI arbitragereglement – Arbitrage recht

			
1.	Introduction


			1. In this overview, we will discuss the highlights of the New Dutch Arbitration Act and of the New Arbitration Rules of the Netherlands Arbitration Institute (“NAI”), which both entered into force on 1 January 2015 in relation to arbitrations commenced on or after 1 January 2015 (Article VI, paragraph 1, of the implementation Act and Article 62, paragraph 2 and 3, New NAI Rules).

			The New Dutch Arbitration Act is based on proposed amendments to the former Dutch Arbitration Act, which were drafted by a group of arbitration specialists chaired by Professor Dr. Albert Jan van den Berg2. These proposed amendments were presented to the Minister of Justice in 2006, but it took a while before the Dutch Government presented a Bill for a new Dutch Arbitration Act to Parliament. The Bill dates from 15 April 2013 and was accepted by Parliament on 27 May 2014. Although the New Dutch Arbitration Act is not based on the UNCITRAL Model Law on International Commercial Arbitration (2006), the Dutch legislator, in the preparations for the New Dutch Arbitration Act, did look at the UNCITRAL Model Law (2006) as well as arbitration acts of other countries, such as Switzerland and England.

			The New Dutch Arbitration Act forms part of the Dutch Code of Civil Procedure (“DCCP”) and is included in the fourth book thereof (Articles 1020-1076 DCCP), although it also provides for amendments to Book 3 (limitation periods), Book 6 (arbitration and consumers) and Book 10 (the law applicable to arbitration clauses) of the Dutch Civil Code (“DCC”).

			Apart from the provisions regarding the recognition and enforcement of foreign arbitral awards, the New Dutch Arbitration Act – i.e. Title One (Arbitration in the Netherlands) – is applicable if the place of arbitration is located within the Netherlands (Article 1037, paragraph 1, of the DCCP). The New Dutch Arbitration may also apply when the place of arbitration has not been determined neither by the parties nor by the tribunal (Article 1037, paragraph 2, of the DCCP). When drafting the New Dutch Arbitration Act, the Dutch legislator made clear that it also applies to investment arbitration on the basis of Bilateral Investment Treaties conducted, for example, under the UNCITRAL Rules3. All this on a monistic basis, i.e., without a distinction between national and international arbitrations.

			The New Dutch Arbitration Act necessitated the amendment of the Arbitration Rules of the Netherlands Arbitration Institute. In line with the most important amendments to the Dutch Arbitration Act, the New NAI Rules now (i) implement practical rules in the context of e-­Arbitration (see Articles 1, 3, 4, 7, 8, and 21 New NAI Rules), (ii) incorporate a provision on remission (Article 49 New NAI Rules) and (iii) exclude the deposit of arbitral awards with the registry of the relevant district court, unless the parties have agreed otherwise (Article 45 New NAI Rules). In addition, the possibility of summary arbitral proceedings (i.e. emergency arbitration), which was already included in the previous version of the Rules, is maintained (Articles 35 and 36 of the New NAI Rules).

			
2.	Background of the New Dutch Arbitration Act ; facilitating arbitration


			2. The former Dutch Arbitration Act dates from 1 December 1986 and was an early example of a modernized arbitration law4. Although it functioned well, it was considered outdated in some respects. It is worth mentioning that the former Dutch Arbitration Act, at the time it came into force, was considered revolutionary, in that it provided, inter alia, for arbitral summary proceedings and for the consolidation of arbitration proceedings pending in the Netherlands. Concepts similar to the arbitral summary proceedings as contained in the former Dutch Arbitration Act or – what we would now refer to as – emergency arbitration were adopted by arbitration institutes only several years after the former Dutch Arbitration Act introduced arbitral summary proceedings (e.g., Appendix II to the Stockholm Chamber of Commerce (“SCC”) Arbitration Rules 2010 and Article 29 of the International Chamber of Commerce (“ICC”) Arbitration Rules 2012). Similarly, the consolidation provision contained in the former Dutch Arbitration Act inspired the adoption by arbitration institutes of similar rules providing for the consolidation of arbitral proceedings (e.g., Article 4 of the Swiss Rules of International Arbitration 2004).

			3. To keep up with the new developments in arbitration, especially in international arbitration, the legislator considered it necessary to update the – now former – Dutch Arbitration Act. Alongside the modernization of the Dutch Arbitration Act, one of the main goals of the legislator was to make the Netherlands an (even more) attractive place for international arbitration, as it is clearly stated in the explanatory notes and the notes in reply to the parliamentary questions that preceded the adoption of the New Dutch Arbitration Act5. In doing so, the Dutch legislator, rather than opting for a dualistic approach, sought to foster the efficiency and effectiveness of the arbitration process in the Netherlands – and the attractiveness of the Netherlands as place for arbitration – without distinguishing between national and international arbitration. With this goal in mind, the legislators tried to avoid imposing unusual national requirements that would hinder international arbitration proceedings6. For instance, it was considered that the requirement, contained in the former Article 1058, paragraph 1, sub-­paragraph b, of the DCCP, providing that Arbitral Tribunals shall ensure the deposit of the awards with the Registry of the District Court of the place of Arbitration, was too restrictive. Pursuant to Article 1058, paragraph 1, sub-­paragraph b, of the DCCP, this is not a requirement anymore, unless the parties have so agreed. Other examples of amendments which aim to foster the efficiency and effectiveness of the arbitration process, which will be discussed in detail below, are the incorporation of the possibility for international institutions – and not only Dutch courts – to handle challenges of arbitrators, the reduction of the instances of judicial review by Dutch courts, the implementation of e-­arbitration tools, and the establishment by law of the arbitrators’ obligation to prevent unreasonable delay7. Overall, in the New Dutch Arbitration Act, the legislator granted the parties more autonomy to shape the arbitration as they deem fit. In fact, only a few provisions in the Dutch Arbitration Act, all relating to due process, are of a mandatory nature.

			In relation with the above, it is also worth noting that it was an express choice of the Dutch Government to maintain the monistic basis of the former Dutch Arbitration Act in the New Dutch Arbitration Act, instead of switching to a dualistic system such as in France or Switzerland. According to the Dutch legislator’s approach, a system that is good for international arbitration will, in principle, also be good for domestic arbitration8. Also, the adoption of a dualistic system is not exempt from problems. For instance, one of the fundamental objections against a dualistic system is that no justified grounds exist for discriminating international arbitrations ­vis-à-vis national arbitrations or vice-versa and it may not always be clear when the regime for international arbitration or the regime for national arbitration applies.9

			
3.	Highlights of the New Dutch Arbitration Act and the New NAI Rules


			4. The below summarizes the highlights of the amendments incorporated in the New Dutch Arbitration Act and in the New Arbitration Rules of the Netherlands Arbitration Institute. A full unofficial English translation of the text of the New Dutch Arbitration Act, and the official English text of New Arbitration Rules of the Netherlands Arbitration Institute – which includes the Netherlands Arbitration Institute’s comments and recommendations – are available on the website of the Netherlands Arbitration Institute (http:/www.nai-nl.org/en/).

			
3.1.	Arbitration agreement


			The provisions regarding arbitration agreements contain several noteworthy amendments.

			5. Firstly, the amended Article 1053 of the DCCP establishes that the separability doctrine also applies to the mere existence, and not only to the validity, of the arbitration agreement (cf. Article V, paragraph 3, of the European Convention on International Commercial Arbitration, Geneva 1961) :

			“Article 1053

			An arbitration agreement shall be considered and decided upon as a separate agreement. The arbitral tribunal shall have the power to decide on the existence and the validity of the main contract of which the arbitration agreement forms part or to which it is related.”

			6. Secondly, the new Article 166 of Book 10 of the DCC – based on Article 178, paragraph 2, of the Swiss Private International Law Act – implements the so-­called favor-­principle as to the substantive law applicable to the arbitration agreement. It provides that an arbitration agreement is valid when it is valid according to the law chosen by the parties or to the law of the place of arbitration or, absent a choice of law, to the law that applies to the legal relationship to which the arbitration agreement relates. With this new provision the Dutch legislator follows the international trend10 favouring flexible approaches as to the determination of the law applicable to the substantive validity of the arbitration agreement. It has been submitted that the application of the favor-­principle may result in problems of enforcement of arbitral awards rendered in the Netherlands in countries which follow a more restrictive approach as to the law(s) applicable to the validity of the arbitration agreement11. For instance, when the parties have not chosen the law applicable to the arbitration agreement, the options to establish the applicable law under the New Dutch Arbitration Act may be wider than the options available pursuant to the law of the country of enforcement. Under Article V, paragraph 1(a), of the New York Convention, the country of enforcement may apply to the validity test a different law from the one applied in the Netherlands. It should be noted that the broadly worded ad probationem writing requirement of Article 1021of the DCCP was not amended and, also under the New Dutch Arbitration Act, applies next to the substantive law applicable to the arbitration agreement.

			7. Thirdly, the new Article 167 of Book 10 of the DCC – based on Article 177, paragraph 2, of the Swiss Private International Law Act – provides that a state cannot invoke its internal law in order to dispute the validity of the arbitration agreement in case the other party was neither aware nor should have been aware of such internal law. With the adoption of this provision, the Dutch legislator aimed to protect parties unaware of a state’s ability to elude arbitration proceedings by relying on its own national law, e.g. arguing that the state, state entity or any other public body was not capable or competent to conclude the arbitration agreement, or that the matters under dispute are non-­arbitrable under their national laws12.

			8. Fourthly, Article 236 of Book 6, part n, of the DCC was amended such that an arbitration clause contained in general terms and conditions is no longer binding if it does not provide the consumer the option to choose to have the dispute decided by the courts. If such a clause is invoked by the company that uses general terms ­vis-à-vis a consumer, the clause is considered unreasonable and may be annulled13. This may be avoided by the user of the general terms and conditions by (i) concluding a separate arbitration agreement with the consumer, allowing the consumer to specifically opt for arbitration, or by (ii) offering, in the arbitration clause, the consumer a period of at least one month to opt for the court that has jurisdiction according to the law to settle the dispute. A party that has included an arbitration clause in its general terms and conditions should, if they have not done so yet, consider making an amendment to the latter effect as soon as possible14.

			Article 236 of Book 6, part n, of the DCC is in line with the restrictions set by the Court of Justice of the European Communities regarding consumer arbitration, and especially addresses the risk of consumers being unconscionably forced to waive their right of access to State courts. While other European countries have opted for a more encroaching approach towards consumer arbitration – for example, the German Code of Civil Procedure stipulates that an arbitration agreement involving a consumer is only valid when contained in a record or document which does not contain “agreements other than those making reference to the arbitration proceedings”15 and, therefore, has been concluded separately from the rest of the contract – the Dutch solution seems to offer sufficient protection to the consumer without discouraging the resolution of consumer related disputes through arbitration.

			
3.2.	Appointment of arbitrators


			9. The New Dutch Arbitration Act has not introduced any real changes regarding the appointment of arbitrators. However, interesting enough, the NAI took the opportunity to fundamentally change the provisions on the appointment of arbitrators contained in the NAI Rules. This fundamental change is reflected in Articles 13 and 14 New NAI Rules, by virtue of which the parties’ direct appointment of arbitrators is given preference over the appointment on the basis of the so-­called list procedure.

			Under the former NAI Rules, the appointment of the arbitrators took place on the basis of the list procedure unless the parties had agreed otherwise. In contrast, under the New NAI Rules, the parties’ direct appointment of arbitrators is the method that applies unless the parties agree on the contrary. In this regard, the parties have to notify the administrator of the name and contact details of the jointly appointed arbitrator in case of a sole arbitrator. In case of three arbitrators, each party shall appoint an arbitrator. Subsequently, the party-­appointed arbitrators will jointly appoint the chair. In case of a failure to appoint an arbitrator within the specified time periods, the missing arbitrator will be appointed on the basis of the list procedure.

			10. Consequently, the list procedure comes into play if the parties so expressly agreed or if an arbitrator is not appointed within the specified periods of time. Under Article 14 of the New NAI Rules, in case of the application of the list procedure, the administrator sends each of the parties an identical list with names of potential arbitrators. The list should include at least three names if a sole arbitrator is to be appointed and at least nine names if three arbitrators are to be appointed. Each party can delete from the list the names of the persons against whom it has objections. The rest of the names may be numbered in order of preference16.

			11. In general, the party appointment, rather than the list procedure, is the method commonly used by arbitration institutes. From both historical and contemporary perspectives, it is common practice that each party appoints one of the arbitrators17. Some scholars argue that empirical research shows that the parties are in favour of the list appointment system when the institution provides the list for the parties to agree upon. The major argument in this respect is that such procedure prescribes the maximum compromise involvement of the parties18. However, the list procedure may lead to delays and constitutes a limitation of the party autonomy19. Thus, the New NAI Rules reflect the widely accepted preference for party appointment.

			12. Another relevant addition contained in the New NAI Rules is the procedure for the appointment of the tribunal in the event of multiple claimants and/or respondents (Article 15 of the New NAI Rules). According to Article 15 of the New NAI Rules, if multiple claimants and/or respondents appoint the arbitrators by means of party appointment, each of the joint claimants and the joint respondents appoints an arbitrator if a tribunal consisting of three arbitrators must be appointed. If the joint claimants or the joint respondents fail to appoint an arbitrator, the entire tribunal is appointed by means of the list procedure.

			13. The inclusion of a specific procedure for the appointment of arbitrators in case of multiparty dispute is a reflection of general practice in this respect. Many arbitration rules already included specific provisions on appointment conducted in case of multi-party arbitration in their arbitration rules, including the UNCITRAL Rules, the ICC Rules, and the LCIA Rules20. However, the solution laid down in Article 15 of the NAI Rules constitutes a substantial improvement in comparison with other procedures. The reason is that it gives an optimal solution to the situation in which the joint claimants or the joint respondents fail to appoint an arbitrator. In the aforementioned situation, other institutional rules provide that the appointing authority or the arbitral institution may appoint all the arbitrators21. This undermines the parties’ freedom to choose the composition of the arbitral tribunal. Under Article 15 of the NAI Rules, the parties facing the aforementioned situation can exercise considerably more freedom, as they have, pursuant to the list procedure, the option to choose the arbitrators among a list of, at least, 9 names, as explained above. At the same time, this method does not force multiple claimants to select a single candidate as their arbitrator. E.g., it allows two claimants on one side to select from the list, when deleting and ranking names, at least two candidates, one of whom is the preference of the first claimant and one of whom is the preference of the second claimant on one side, creating a situation which is equal for both parties. Of course, this same applies to multiple respondents on one side.

			Thus, the procedure laid down in Article 15 of the NAI rules should not trigger the safeguard of Article 1028 of the DCCP, pursuant to which, if a party is given a privileged position with regard to the appointment of the arbitrator(s), either party may request the court to appoint all arbitrators.

			
3.3.	Institutional challenge


			14. The provision on challenge of an arbitrator has also been updated. Pursuant to Article 1035, paragraph 7, of the DCCP, the parties may agree that an independent third person other than the provisional relief judge of the district court handles a challenge of an arbitrator. Under the former Article 1035 of the DCCP, parties were entitled to seek a decision on the challenge of an arbitrator from a Dutch court, regardless of whether the applicable arbitration rules provided for an alternative procedure. Under the former Dutch Arbitration Act, the provisions in institutional rules that provided for a procedure to challenge an arbitrator22 could be circumvented by seeking a decision from the Dutch courts. Furthermore, the short time limits set in the former Article 1035, paragraph 2, of the DCCP forced the parties to file a request in court even before a challenge request could be resolved by the corresponding institution.

			15. In contrast with the above, Article 1035, paragraph 7, of the DCCP specifically allows for independent third person and institutional – as opposed to court – challenges, which are often provided for by arbitration institutes, such as the Netherlands Arbitration Institute (see below). It must be noted that the legislator laid down a requirement for independence of the third person (or institution) handling the challenge of an arbitrator. When the New Dutch Arbitration Act was approved, the Dutch legislator considered that the challenge mechanisms contained in the ICC Rules and in the Permanent Court of Arbitration (“PCA”) Rules were good examples of independent challenge mechanisms23. Eventually, it will be for the Dutch courts to decide whether this independence requirement is met by the different bodies of the arbitration institutes to which the challenge requests are referred to24 since the Dutch courts are not bound by the aforementioned legislator’s views regarding the so-­called good examples.

			Following the decision of the Dutch legislator, the New NAI Rules have introduced Article 19, which stipulates the conditions and the procedure for the challenge of an arbitrator. The most important change in this respect is that the New NAI Rules provide for the challenge before a specifically established NAI Challenge Committee, this way making use of the possibility to designate an independent third party as referred to in Article 1035, paragraph 7, of the DCCP. The Committee is appointed by the NAI Executive Board in order to decide on the challenge in case an arbitrator does not resign after a challenge request. The Committee may provide the challenged arbitrator and the parties the opportunity to be heard before deciding on the challenge25.

			According to the statistics of the arbitral institutions and some commentators, in recent years, the amount of challenges of arbitrators has substantially increased, even to the level that it may influence the efficiency and legitimacy of the arbitral proceedings26. Thus, it seems that the new Article 19 of the New NAI Rules will often be put to practice, also because of the introduction of the party appointment of arbitrators instead of the list procedure (see above).

			
3.4.	Procedural matters


			16. Article 1036, paragraph 1, of the DCCP makes a clear distinction between mandatory law and non-­mandatory law :

			“Article 1036

			(1) Without prejudice to the provisions of mandatory law in this title, the arbitral proceedings shall be conducted in the manner agreed by the parties. Insofar as the parties have not made provision for the arbitral proceedings, they shall, without prejudice to the provisions in this title, be conducted in the manner determined by the arbitral tribunal.

			(…)”

			Without prejudice to the provisions of mandatory law, the arbitral proceedings shall be conducted in the manner agreed by the parties. It is of note that although the parties may agree to deviate from non-­mandatory law, the arbitrators can only do so if the parties allowed them to deviate therefrom. Otherwise, the arbitrators are bound by the rules of non-­mandatory arbitration law.

			In relation to Article 1036, paragraph 1, of the DCCP, it is of note that some arbitration rules determine their own hierarchy of rules. For example, Article 19 of the ICC Rules provides :

			“Article 19

			The proceedings before the arbitral tribunal shall be governed by the Rules and, where the Rules are silent, by any rules which the parties or, failing them, the arbitral tribunal may settle on, whether or not reference is thereby made to the rules of procedure of a national law to be applied to the arbitration.”

			17. This provision would be contrary to Article 1036, paragraph 1, of the DCCP, if it were to set aside mandatory law. However, as follows from The Secretariat’s Guide to ICC Arbitration27, this is explicitly not intended under Article 19 of the ICC Rules. However, it does seem to set aside non-­mandatory law in a general way and the question is whether this provision would be invalid as well if it were to set aside non-­mandatory (arbitration) law. This generic deviation seems to follow from Article 19 of the ICC Rules where it stipulates that the arbitral tribunal may settle on the arbitral proceedings whether or not reference is thereby made to the rules of procedure of a national law to be applied to the arbitration, which include non-­mandatory rules of law28. Thus, from Article 19 of the ICC Rules, it seems to follow that the arbitral tribunal is not bound by the non-­mandatory rules of (arbitration) law29.

			It seems that Article 38 of the CEPANI Rules also sets aside, albeit rather indirectly, non-­mandatory law30:

			“Article 38

			Unless otherwise agreed by the parties, for all issues that are not specifically provided for herein the Arbitral Tribunal and the parties shall act in the spirit of the Rules and shall make every reasonable effort to make sure that the Award is enforceable at law.”

			18. One may argue that the provision means that, for all issues that are not specifically provided for in the CEPANI Rules, the Arbitral Tribunal shall act in the spirit of the Rules and that, to the extent that it is necessary for the Tribunal to act in the spirit of the Rules, the Tribunal is not bound by non-­mandatory rules of (arbitration) law and may deviate therefrom31. However, Article 38 CEPANI Rules is the equivalent of, and based on, Article 41 ICC Rules32, whereas Article 19 ICC Rules seems to be the necessary provision on the basis of which non-­mandatory rules of (arbitration) may be set aside and not Article 41 ICC Rules. The CEPANI Rules do not contain an equivalent of Article 19 ICC Rules. Therefore, one may question whether Article 38 CEPANI Rules provides for a sufficient basis for a Tribunal to set aside non-­mandatory rules of (arbitration) law.

			As to the course of arbitration proceedings, Article 1036, paragraphs 2 and 3, of the DCCP explicitly lays down the principles of due process and prevention of unreasonable delay :

			“Article 1036 DCCP

			(1)	(…)

			(2)	The arbitral tribunal shall treat the parties equally. The arbitral tribunal shall give the parties the opportunity mutually to set out and explain their positions and to comment on each other’s positions and on all documents and other information brought to the attention of the arbitral tribunal during the proceedings. The arbitral tribunal shall not base its decision, where it is unfavourable for one party, upon documents and other information on which that party was not sufficiently able to comment.

			(3)	The arbitral tribunal shall guard against unreasonable delay of the proceedings and, if necessary, at the request of a party or of its own motion, take measures. The parties shall mutually be obliged to prevent unreasonable delay of the proceedings.”

			19. It is of note that the tribunal is expressly required by law to take the aforementioned measures, especially in relation to undue delays. The question is whether – in practice – the tribunals would really apply measures – and to which extent – to ensure due process and avoid unreasonable delays. Certainly, although the ample scope of the tribunal’s discretionary power to determine how the cases are conducted is a cornerstone of arbitration, in the end, the arbitrators have to ensure the parties’ right to due process. In relation to avoiding unreasonable delays, Article 1036, paragraph 3, of the DCCP is a reaction to the voices questioning whether arbitration is really a more time-­efficient alternative to court proceedings, and addresses the generally recognized need for a more time and cost efficient arbitral proceedings. In this regard, measures available for the tribunal to boost time-­efficiency are, for example, the strict application of time limits for, among others, presenting evidence and written submissions33, or the discourage of dilatory tactics by means of cost allocations as procedural sanctions34. In relation to the latter, cost measures can take the form of interim awards on costs to punish ongoing dilatory behaviours of a party, or can be incorporated in the final costs decision, e.g., depriving a successful party of its costs claim because of its conduct during the proceedings. Arbitrators often find themselves navigating between, on the one hand, the need for fairness and, on the other hand, the need of efficiency in the arbitral proceedings. Thus, it seems that the new Article 1036 of the DCCP adds more fuel to what it has been described as “the ‘never-­ending battle’ between efficiency and due process”35.

			The legislator also added some further provisions on the conduct of the proceedings in Articles 1038c-d of the DCCP. Worth noting are Articles 1038c-d of the DCCP. Pursuant to Article 1038c, paragraph 1, of the DCCP, a counterclaim shall only be admissible if it is subject to the same arbitration agreement as the one on which the claim is based or if that same arbitration agreement has been expressly or tacitly declared applicable by the parties. Article 1038d of the DCCP provides that the parties may amend or increase their claim or counterclaim, respectively, or the grounds thereof, during the arbitral procedure, as long as this does not unreasonably prejudice the other party’s defence and the proceedings are not unreasonably delayed.

			
3.5.	Freedom with respect to the division of the burden of proof


			20. Article 1039, paragraph 1, of the DCCP grants both the parties and the tribunal great freedom to establish the rules of evidence and the division of the burden of proof :

			“Article 1039

			(1)	The arbitral tribunal shall be free to determine the rules of evidence, the admissibility of evidence, the division of the burden of proof and the assessment of evidence, unless the parties have agreed otherwise.

			(2)	(…)”

			It is noteworthy that, under the former Dutch Arbitration Act, the parties and the tribunal already enjoyed great freedom to establish the rules of evidence to be applied pursuant to the former Article 1039, paragraph 5, of the DCCP. The present text, laid down in Article 1039, paragraph 1, of the DCCP, now also provides that arbitrators can freely determine the division of the burden of proof, without being bound by any national law(s) on the division of the burden of proof. The new provisions puts an end to a debate that existed under the former Dutch Arbitration Act in this respect.

			Article 1040, paragraph 2, of the DCCP contains a more specific and broader discovery provision, in line with practice in international arbitration. The parties may agree to deviate from the provision, e.g., by agreeing to the direct application of the IBA Rules on the Taking of Evidence in International Arbitration 2010 :

			“Article 1040

			(1)	(…)

			(2)	The arbitral tribunal may, at the request of any of the parties or of its own motion, order the inspection of, a copy of or an extract from specific documents related to the dispute from the party which has these documents at its disposal, unless the parties have agreed otherwise. The arbitral tribunal shall determine the conditions under which and the manner in which inspection of, a copy of or an extract from documents are provided.’’

			
3.6.	E-­arbitration


			21. One of the major improvements of the New Dutch Arbitration Act is that it includes a toolset to promote e-­arbitration. Article 1072b of the DCCP provides for the possibility to use electronic means :

			“Article 1072b

			(1)	Insofar as any provision of this Title requires an agreement, a submission, a notice, a request or an action to take written form, these may also take electronic form if the addressee has communicated that it may be reached for these purposes by such means and the arbitral tribunal agrees thereto, except insofar as it concerns an action which takes place in court proceedings, unless this is allowed in the latter proceedings. The availability by such means shall be valid for the duration of the arbitral proceedings, unless the addressee communicates that it modifies, or, insofar as the parties have agreed to this possibility, withdraws this possibility.

			(2)	(…)

			(3)	The award referred to in Article 1057(2) may also be made in electronic form by providing it with an electronic signature which complies with the provisions in Article 15a(1) and (2) of Book 3 of the Civil Code.

			(4)	Instead of a personal appearance of a witness, an expert or a party, the arbitral tribunal may determine that the relevant person have direct contact with the arbitral tribunal and, insofar as applicable, with others, by electronic means. The arbitral tribunal shall determine, in consultation with those concerned, which electronic means shall be used to this end and in which manner this shall occur.

			(…)”

			22. As follows from the above, any submission may be made electronically (Article 1072b, paragraph 1, of the DCCP). Also, video-­conferencing is possible under the New Dutch Arbitration Act (Article 1072b, paragraph 4, of the DCCP). The new law also allows that the award may be drawn up and signed electronically (Article 1072b, paragraph 3, of the DCCP). When adequately promoted and used, these tools will certainly save costs and enhance the efficiency of the arbitral proceedings36.

			It is of note, that further reform with respect to digital litigation is underway. The Dutch Ministry of Security and Justice and the Council for the Judiciary have jointly set up a legislative proposal that aims to further simplify, accelerate and digitalize proceedings of civil and administrative cases37. This so-­called Quality and Innovation Programme (in Dutch : KEI) is developed mainly to be able to serve the public more efficiently and introduces new digital basic proceedings and obliges professional parties to use digital systems when acting before the court38. This will also apply to court proceedings in relation to arbitration, e.g., setting aside and enforcement proceedings. Article 1072b, paragraph 1 DCCP will be amended accordingly.

			Pursuant to the legislative proposal for the new Article 1072, paragraph 1, of the DCCP, the phrase “except insofar as it concerns an action which takes place in court proceedings, unless this is allowed in the latter proceedings” will be deleted, as this phrase is redundant under the Quality and Innovation Programme, which obliges professional parties to litigate in digital form. Also, the following sentence will be added at the end of Article 1072, paragraph 1, of the DCCP: “This section is not applicable to an action in court proceedings”.

			
3.7.	Emergency arbitration & provisional measures


			23. The emergency arbitration as maintained in the New Dutch Arbitration Act (Article 1043b, paragraph 2, of the DCCP) is still up to date. Firstly, the emergency arbitrator’s decision shall constitute an award, unless the tribunal determines otherwise (Article 1043b, paragraph 4, of the DCCP ; cf. also Article 26, paragraph 10, of the CEPANI Rules). Such an emergency award is enforceable under Dutch law (Articles 1043b, paragraph 4, and 1062, paragraph 1, of the DCCP). It is argued that the emergency award is also enforceable abroad under the New York Convention39. The ICC Rules do not provide for the possibility of issuing a decision as a result of emergency proceedings in the form of an award, but only in the form of an order (Article 29, paragraph 2, of the ICC Rules). Secondly, the Dutch regime does not oblige any of the parties to commence arbitral proceedings on the merits within a certain time limit after the rendering of the arbitral award in the arbitral emergency proceedings (as opposed to, for example, Appendix V, Articles 1, paragraph 6, and 6, paragraph 6(a), of the ICC Arbitration Rules 2012). Of course, if a party does commence arbitral proceedings on the merits, the arbitral tribunal in the arbitral proceedings on the merits is not bound by the arbitral award rendered by the emergency arbitrator.

			The former Dutch Arbitration Act did not contain any specific provisions on provisional measures pending arbitral proceedings. Pursuant to the new Article 1043b, paragraph 1, of the DCCP, an arbitral tribunal may grant provisional measures during pending arbitral proceedings on the merits. The tribunal, however, cannot grant conservatory measures as referred to in the Fourth Title of the Third Book, such as prejudgment attachments. Unless the tribunal determines otherwise, a decision ordering provisional measures shall be considered an – enforceable – award (Article 1043b, paragraph 4, of the DCCP). The CEPANI Rules also empower the tribunal to grant provisional measures during pending arbitral proceeding. However, the measures shall take the form of an order, unless the tribunal considers it appropriate to issue an award (Article 27, paragraph 1, of the CEPANI Rules). Along the same lines, the ICC Rules provision on provisional measures allows the tribunal to grant provisional measures in the form of an order or, given reasons, or in the form of an award (Article 28, paragraph 1, of the ICC Rules).

			
3.8.	Consolidation of arbitrations


			24. The former Dutch Arbitration Act already included a provision on consolidation of arbitral proceedings (Article 1046 of the former DCCP). The provision was considered innovative at the time, especially since consolidation of arbitral proceedings by Courts or tribunals was not regulated in most of the national arbitration laws, and were mostly taking place in the United States and Canada40. Under the former Dutch Arbitration Act, only the Dutch court was empowered to consolidate arbitral proceedings, and consolidation was only allowed for proceedings taking place in the Netherlands. The New Dutch Arbitration Act amended the provision on consolidation of arbitral proceedings, providing also for institutional consolidations. In respect of arbitral proceedings pending in the Netherlands, a party may request that a third person designated to that end by the parties order consolidation with other arbitral proceedings pending within or outside the Netherlands, unless the parties have agreed otherwise (Article 1046, first sentence of paragraph 1, of the DCCP) (cf. also Article 10 of the ICC Rules and Article 30 of the NAI Rules). In the absence of a third person designated to that end by the parties, the provisional relief judge of the district court of Amsterdam may be requested to order consolidation of arbitral proceedings pending in the Netherlands with other arbitral proceedings pending in the Netherlands, unless the parties have agreed otherwise (“opt-out”) (Article 1046, second sentence of paragraph 1, of the DCCP). According to the text of Article 1046, paragraph 1, of the DCCP, and in contrast with other jurisdictions in which the unanimous consent of the parties is required to proceed with the consolidation of arbitral proceedings, the relief judge may grant a party’s unilateral consolidation request, insofar as the requisites of Article 1046, paragraph 2 and 3, of the DCCP are met, and unless the parties have agreed that no consolidation would take place.

			The New NAI Rules also contain a provision on the consolidation of arbitral proceedings in line with Article 1046, paragraph 1, of the DCCP. Article 30 of the New NAI Rules stipulates that the parties may jointly appoint a third person for consolidation purposes. Should the parties fail to appoint a third person within such timeframe, the administrator shall appoint the third person directly.

			The appointed third person may order consolidation of an arbitral proceeding pending in the Netherlands with one pending within or outside the Netherlands, provided that the NAI Rules are applicable to both arbitrations.

			
3.9.	Forfeiture of rights


			25. The New Dutch Arbitration Act also includes a general provision providing for a broader forfeiture of rights by the parties (Article 1048a DCCP) :

			“Article 1048a

			A party that has appeared in the proceedings shall make objection to the arbitral tribunal without unreasonable delay, sending a copy thereof to the other party, as soon as it knows or reasonably should know of any act contrary to, or failure to act in accordance with, any provisions in the Second Section of this Title, the arbitration agreement, or any order, decision or measure of the arbitral tribunal. If a party fails to do so, then the right to rely on this later in the arbitral proceedings or before the court shall be forfeited.”

			This provision, based on Article 4 of the UNCITRAL Model Law (2006), aims to, inter alia, strengthen the enforcement of awards rendered in the Netherlands in third countries41, 42. It is of note that the provision expressly indicates that, in case of lateness when making an objection, a party will forfeit its right to rely on that objection not only before the tribunal, but also before the court. This entails that a party may forfeit its right to raise an objection in setting aside or enforcement proceedings. The ultimate decision as to whether a forfeiture of rights properly arose is to be taken by the reviewing or enforcement court43.

			
3.10.	Arbitral awards


			26. The New Dutch Arbitration Act also contains several practical – but major – amendments that relate to the final stages of the arbitration. Firstly, Article 1057, paragraph 5, of the DCCP, based on Article 31 of the UNCITRAL Model Law (2006), allows the parties to agree in writing, after the arbitration has been commenced, that arbitrators are not to reason the award44. It makes sense that this provision will also allow the parties to agree that the tribunal’s reasoning may be short.

			“Article 1057

			(…)

			(4)	In addition to the decision, the award shall in any event contain :

			(…)

			(e)	the reasons for the decision given in the award.

			(5)	In derogation of the fourth paragraph, subsection (e), the award shall contain no grounds for the decision given if :

			(…)

			(c)	in all other events, after the arbitration has been commenced, the parties agree in writing that no grounds shall be given for the decision.”

			This provision is a special application of the principle of party autonomy. The introduction of this type of clause was already debated by the UNCITRAL Working Group in charge of the drafting of the UNCITRAL Model Law (1985). As a result of such debate it was decided to establish the tribunal’s obligation to reason the award, while including the possibility for the parties to waive the tribunal’s obligation. Arguments in favor of this type of provision were that the waiver would promote time and cost efficient proceedings, and that awards without reasoning – as long as this is agreed between the parties – are less likely to be set aside45.
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