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Foreword


This handbook proposes an introduction to EU Environment and Climate Law and it is thus primarily intended for students. Environment-specialized engineers and other technicians, who are in great need to apprehend the legal framework within which they operate, will also find relevant general indications in these pages. They may also prefer its French-language version, the Manuel de droit européen de l’environnement et du climat, the third edition of which is published simultaneously.

By contrast, in view of the many and extensive dimensions, in every respect, of this matter, a work of the size of this one cannot possibly provide a reliable rendition for research purposes, be it scientific research or operational studies. Legal practitioners and researchers will thus rather refer to the more extensive Traité de droit européen de l’environnement et du climat, also in the French language, the fourth edition of which was published in 2020, also in the series “Droit de l’Union Européenne” by Bruylant.

This handbook, the Manuel and the Traité complement each other all the more that they share the same structure, i.e., similar parts, chapters, and subdivisions. In other words, the topics summarily presented in this Handbook are detailed in the Traité, including with historic, policy and litigation perspectives where relevant and, above all, with more complete references allowing further consideration of the legal issues concerned.

The inclusion of the climate dimension in the work’s title, for the first time in this edition, is a result of the progressive evolution of the matter, the climate dimension having been present in each edition. Climate law is a major aspect of environmental law, as well as of all the other EU policies and actions under the integration principle, part of which is energy policy. Nonetheless, its specificities are notable, with the instauration of a new governance of the Energy Union, indispensable for the purpose of the implementation of the Paris Agreement on climate.

Other changes since the preceding edition are also notable. In addition to the iterative revisions of environmental and climate legislation, such as those warranted by the growing interest for circular economy or the next wave of legislation linked to the European Green Deal and its 2050 carbon neutrality ambition two new practice trends must be taken account of: the growing immixing of fundamental rights in environment and climate litigation, and the development environment and climate litigation.
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Introduction


The problems pertaining to environmental and climate phenomena are often complex and quite specific. Varying from the local level (noise, waste) to a planetary dimension (climate change, and now the “ocean of plastics”), they are ever changing and frequently renewed (ozone layer depletion and then climate change, GMOs and then nanotechnologies, …. and perhaps even suspicion of biodiversity-linked pandemics), and sometimes hardly attributable to a given cause (fugitive emissions, orphan contaminated sites, plastics again, and of course climate change). Such specificities indirectly impact their legal apprehension, which itself is reactive, plural and very diversified.

Environment and climate law, which is to a large extent that of the relationships between environmental protection, climate change and economic development, thus underlying the concept of sustainable development, has an additional dimension in Western Europe: the creation of an integrated market.

Such dual finality of EU Environmental Law calls for a few series of introductory remarks, of an historical nature (§ 1), pertaining to procedural aspects (§ 2), on its quest for efficiency (§ 3), addressing recent questioning by the climate change problem (§ 4), and on the prospects of the European Green Deal (§ 5). Then will come the outline of this Handbook (§ 6).


§ 1. – A tortuous history

For the Treaty of Rome, market integration was the fundamental task, and environmental protection was far from such concerns. As it was signed on 25 March 1957, the Treaty of Rome did not include any provision on the environment or pollution, much less climate change, nor even these very words. The first step taken by European lawmakers in the environmental area nevertheless took place quite early as compared to similar developments at the international or national levels. Directive 67/548 of 27 June 1967, which organized for the first time at the European level the classification, packaging and labelling of dangerous substances1, and the reform of which has since then given rise to one of the most fiercely-fought legal battles of the early twenty first century (infra, Chapter IX), was generally identified as the first incursion of European law in the environmental area. Shortly thereafter, two Directives dealing with motor vehicles, respectively with respect to their sound emissions2 and to their air emissions3, were adopted in 1970. The legal bases of these initial legal measures were regarded as being at most better than nothing.4 In 1972, the year when the United Nations conference on the Human Environment gathered in Stockholm, the European Commission presented its first communication on the topic and the heads of States and governments of the UN members agreed on the principle of a Community policy.

In 1986, the Single European Act instituted a Community action in environmental matters, and Articles 130r, 130s and 130t of the EC Treaty became the institutional framework for a significant part of the environmental measures that were adopted thereafter. Such action, altogether aiming at a “high level of protection”, was to rely on the principles that preventive action should be taken, that environmental damage should as a priority be rectified at source, and that the polluter should pay (Article 130r(2) EEC).

In 1992, the European Union Treaty, also known as the Maastricht Treaty, promoted that action to the status of a full policy (Article 3(k) EEC) and reinforced it with the precautionary principle. The EEC Treaty then provided that the harmonious development of economic activities, one of the several components of the Community’s mission, had to be “balanced.” It was to come with a growth that would be “sustainable” and “respecting the environment” as well as a “high degree of convergence of economic performance, a high level of employment and of social protection, the raising of the standard of living and quality of life, and economic and social cohesion and solidarity among Member States” (Article 2 EEC). Better, environmental protection requirements had to be “integrated into the definition and implementation of other community policies” (Article 130r(2) EEC). This was the first appearance of the “integration principle” in European law.

In 1997, with the Amsterdam Treaty, Articles 130r, s and t EEC became Articles 174, 175 and 176 EC but remained unchanged as to their contents. Article 2 EC then provided that the development of economic activities, which the Community was inter alia mandated to pursue, was to be not only harmonious and balanced, but also sustainable. An explicit reference was made to environmental protection5: another component of the Community’s mission consisted of promoting “a high level of protection and improvement of the quality of the environment.” The integration principle furthermore took a remarkable importance by being uplifted from Article 130r (2) to a new Article 6 EC.

Lastly, the Lisbon Treaty made limited changes to the environmental policy itself, even though some changes it brought to the general institutional framework of the European Union are likely to impact its implementation and its application:


	the European Union Treaty henceforth provides that the Union “shall work for the sustainable development of Europe […] and a high level of protection and improvement of the quality of the environment” (Article 3(3) TEU);


	the Charter of Fundamental Rights of the European Union is expressively recognized “the same legal value as the treaties” (Article 6(1) TEU)6, it is provided that the European Union shall accede to the European Convention on the Protection of Human Rights and Fundamental Freedoms (“ECHR”) and, in any event, fundamental rights, as guaranteed by the ECHR and as they result from the constitutional traditions common to the Member States “shall constitute general principles of the Union’s law” (Article 6(3) TEU), so that those subjective rights which have been recognized to a significant extent in environmental matters are henceforth within the jurisdiction of the European Court of Justice;


	national Parliaments now have the means to actively invoke the principles of subsidiarity and proportionality by issuing reasoned opinions stating why they consider that a projected piece of legislation does not comply with the principle of subsidiarity, in which case, and subject to certain triggers being met, a projected piece of EU legislation must be reassessed, subject to review by the Court of Justice7;


	also worthwhile noting is the introduction of a potential occurrence of direct democracy in a popular initiative referendum (Article 11(4) TEU);


	lastly, a few substantive additions are of some, albeit more or less remote, interest to environmental law: (i) the new Union’s policy on energy (Article 194 TFEU), (ii) a “support competence”, i.e., a “competence to carry out actions to support, coordinate or supplement the actions of the Member States”, exclusive of any approximation (see, Articles 2(5) and 6 TFEU), pertaining to their actions in risk prevention and response to natural or man-made disasters (Article 196 TFEU), or (iii) the normalization of police cooperation (Article 87 TFEU).




As to the Treaty on the functioning of the European Union, which succeeds to the EC Treaty, the changes made to environmental law were minimal:


	Article 6 TEC on the integration principle became Article 11 TFEU;


	welfare of animals requirements were included in Article 13 TFEU, and they must be taken into account in formulating an implementing the EU’s agriculture, fisheries, transport, internal market, research and technological development and space policies;


	Article 95 TEC became Article 114 TFEU, without any substantive changes;


	Articles 174, 175 and 176 TEC, the primary law institutional framework of the environmental policy, became Articles 191, 192 and 193 TFEU, albeit without being changed as to their substance with the only exception that its component consisting in “promoting measures at the international level to deal with regional or worldwide environmental problems” now include “in particular combating climate change” (Article 174(1) TFEU);


	so that the most significant change brought to environmental law by the Lisbon Treaty may be outside the scope of the environmental policy from an institutional point of view: it comes along with the formal introduction at Article 194 TFEU of an energy policy relying upon an autonomous legal basis, and the striking intricacies of which with the environmental policy will be noted below.







§ 2. – A laborious implementation

The European Commission keeps stressing the significant “weaknesses” of the implementation of European environmental law which it explains, not without a good dose of diplomatic talent, by a series of problems pertaining to the complexity of environmental phenomena rather than to the Member States’ reluctance with respect to such legislation.

In a 2017 communication8, the Commission published an “Environmental Implementation Review” or “EIR”, according to which there remain significant challenges and deficiencies with waste management, nature and biodiversity, air quality, noise and water quality and management, i.e., issues involving most of the main natural environments. For example, while air quality improved across the EU over the last few decades, only five member states never exceed limit values and report a generally good air quality. Coordination between the several governance levels is not efficient; responsibilities are fragmented; and there remain impairments to access to justice, including excessive costs or restrictive conditions. More encouraging was another, simultaneous, communication, the “Second Report on the State of the Energy Union”9: The EU overall continued its progress towards achieving the 2020 climate and energy objectives: energy consumption decreased; greenhouse gas emissions were 22% below the 1990 level as early as 2015; and renewables reached 16% of gross final consumption. While, the GNP progressed by 50% between 1990 and 2015, CO2 emissions decreased by 22%.

In order to illustrate the diversity and the complexity of the issues involved, environmental, but institutional and regulatory also, which impede the effectiveness of environmental law in the European Union, it may be helpful to refer to a small sample of cases chosen for this purpose in view of the diversity of the legal bases involved at the legislative stage and of the Court process at the litigation stage.


a. The Novartis transgenic maize

The French Conseil d’Etat, having ordered a stay in the application of a regulation authorising the placing on the market of a genetically modified maize on the ground that a plea raised against it appeared to have “considerable force” and to be capable of justifying its annulment, referred preliminary questions to the Court of Justice with respect to the interpretation of Directive 90/220 of 23 April 1990, on the deliberate release into the environment of genetically modified organisms.10 The directive was based on Article 100 A EC (now Article 114 TFEU), being a measure pertaining to the establishment and the functioning of the internal market. The Court opined that the French authorities were under an obligation to issue the consent because a positive decision had been made at the European level, and that a Member State which obtains “new information regarding the risks of the product to human health or the environment” is under an obligation to immediately inform the Commission and the other Member States about this situation. That Member State’s only alternative is then to provisionally restrict or prohibit the use or the sale on its territory of such a product.11

A few years later, a consensus having not been found between the Member States with respect to GMOs, and since history has a propensity to repeat itself, the Court again found against France for a repeat action against GMOs. It had once more received a referral for a preliminary ruling from the Conseil d’Etat, when, at the end of 2007, yielding to the public opinion and the media, the government suspended the sale and use of genetically modified maize seed varieties MON 810, and then the planting of maize seed varieties derived therefrom.12

Even more remarkably, the General Court ended up declaring that the European Commission had failed to fulfil its obligations under the Directive by not submitting to the Council a proposal for a decision concerning the placing on the market of maize 1507 pursuant to an application that had been filed twelve years before, as it should have after the Member States were unable to reach the required majority to take a decision in this respect.13




b. The nitrates’ content of Suez Lyonnaise’s water

The second case likewise illustrates the importance of some environmental issues for the French public opinion which is particularly sensitive to nitrates not only in relation to the propagation of green algae but also because responsive measures impose a heavy burden on an agricultural sector which is traditionally very vocal in the defence of its interests. From an institutional point of view, this matter brings in full light the public authorities’ liability for their failure to implement environmental regulation.

Based on former Article 130s EEC (now Article 192 TFEU), Directive 91/676 of 12 December 1991, concerning the protection of water against pollution caused by nitrates from agricultural sources14, requires the Member States to designate as vulnerable zones all known areas of land which drain into waters that are, or could be, affected by pollution, and then to establish action programmes in respect of such designated vulnerable zones.

An administrative Court thus ordered the State to indemnify a water company which had itself been ordered by a civil Court to pay damages to the inhabitants of a Brittany city for having provided them with water of a quality below the Directive’s requirements. It ruled that the water company should not bear the financial consequences of such non-compliance because it was caused by the State’s infringement of EU law.15

The Court of Justice then declared that France had breached its obligations under the Directive by failing to take the appropriate steps to identify waters affected by pollution and, consequently, to designate the corresponding vulnerable zones.16

The French State was again held liable for the injuries caused to Brittany NGOs by the proliferation of green algae in the bays of St-Brieuc and Douarnenez by an administrative Court which found that the damage was caused “mostly by the non-application of livestock manures” as a result of the late transposition of Directive 91/676 and of various litigation matters pertaining thereto, in addition to other infringements of EU law.17 The appellate Court stressed that collective bargaining with agricultural unions that had taken place with the aim of establishing a subsidy system for the adaptation of farms to the legal requirements in question was a negligent failure of the public authorities in the application of environmental regulation to breeders.18




c. The “greening” of Helsinki’s public transportation

Other cases illustrate the outreach of environmental problems, such as when it questions well-established market practices.

The Court of Justice applied the integration principle in the context of the EU rules on public procurement holding that, when a contracting authority awards a contract to the tenderer which presented the most economically advantageous tender, it may take ecological criteria into consideration.19 In this case, the city of Helsinki, being the contracting authority, had adopted a system of points linked to a number of criteria, including inter alia nitrogen oxide emissions and external noise levels of the buses that would be used for the operation of public transportation routes. While it referred expressly to Article 6 EEC (now Article 11 TFEU), the Court interpreted public procurement in a way favourable to the environment. However, this should not have come as a surprise since the integration principle is first and foremost a legislative action principle (see, infra, Chapter III).

Public procurement rules were thereafter revised in such a way as to allow a compromise between market integration and the protection of the environment (see, infra, Chapter XV).




d. The Eco-Emballages waste management system’s logo and technical requirements

Market rules also contributed to environmental case law, such as when a preliminary referral was made to the Court of Justice on a national regulation according to which manufacturers and distributors of products must identify their packaging to the after-use disposal of which they contribute financially. The issue was whether such a requirement constitutes a technical regulation so as to be subject to prior notification to the Commission and/or a barrier to trade. The Court of Justice found that such a national provision would indeed constitute a technical regulation needing to be notified to the Commission if “in light of all the factual and legal evidence before the national Court”, that Court concluded that it “must be interpreted as imposing on producers and obligation to mark or label the packaging, although not specifying what sign must be affixed.”20

In the instant matter, the French Cour de Cassation ruled that the specific marking requirement was only imposed by the contracts entered into between the producers and the waste management system to which they transferred the responsibility to perform their legal duties, and that it was consequently not a technical requirement of the Member State as such subject to prior notification.21




e. Spilling from Texaco gas stations, the Erika tanker and the used water collectors

Yet another case shows the ability of European environmental law to question even the very concepts of domestic civil law, including and up to the frontiers of political and industrial games. The Court of Justice ruled that a petroleum undertaking could, under the appropriate circumstances, be considered to be the producer or the holder of hydrocarbons which were spilled unintentionally in the soil and groundwater of a service station and that that oil company must therefore be held liable for the costs of excavating and recovering such waste.22 The issue so referred to the Court was one of interpretation of Directive 75/442 of 15 July 1975, on waste23, which was then in force (infra, Chapter VII), and which provided that, “in accordance with the ’polluter pays’ principle”, the costs of disposing of waste must be borne by the holder of the waste, its previous holders or “the producer of the product from which the waste came.” Likewise, the soil contaminated by substances spilled accidentally could characterize as waste, irrespective of whether it was excavated or not, because the operator “discards” those substances, which is a primary characteristics of waste.

The Van de Walle case law was thereafter extended by the Court of Justice to the used waters of British water company Thames Water utilities, and then even to the hydrocarbons spilling from the torn-apart hull of the infamous Erika tanker after it sank and spoiled the beaches of Brittany. In a remarkable but questionable twist, European lawmakers then put an end to the development of that spectacular case law by removing soil, the underground and used waters from the scope of the general waste legislation (infra, Chapter VIII).




f. The diversion of the course of the upper waters of the river Acheloos to the river Pineios

The Greek authorities’ project of diverting the waters from a river to another one illustrates certain phenomena linked to the evolution of European environmental law practice, if not of its contents. Twenty years of litigation, five rulings by the Greek State council and the cancelling of multiple administrative decisions led to a reference to the Court of Justice with respect to no less than fourteen questions involving four of the most notorious environmental directives.24 Among many other and diverse questions which were addressed by the Court in this case, one reads that, as soon as in the course of the period allowed to Member States for the implementation of a major water policy Directive (infra, Chapter V), they must refrain from taking any measures liable to seriously compromise the attainment of the results prescribed by that Directive. Such would be the case of a diversion of waters which may have an adverse impact on the status of the body of water unless those modifications or alterations were made for reasons “of overriding public interest” or if the benefits to the environment and to society of achieving the Directive’s objective “are outweighed by the benefits of the new modifications or alteration to human health, to the maintenance of human safety or to sustainable development” e.g. if the river basin receiving the waters is incapable of meeting its needs in terms of drinking water, electricity production or irrigation from its own water resources (idem, para. 68).

As to the maintenance of biodiversity (infra, Chapter VI), the Court found in the same matter that it “may in certain cases require the maintenance, or indeed the encouragement, of human activities”, so that any compensatory measures “must be applied in light of the objective of sustainable development” were the conversion of a natural fluvial ecosystem into a largely man made fluvial ecosystem is considered.25 Furthermore, a national law which approves such a project on the basis of an environmental impact assessment which had served as the basis of an administrative decision adopted in compliance with public information and participation requirement (infra, Chapter V) may rely on information provided within the framework of the prior administrative procedure even though that administrative decision was ultimately cancelled.26






§ 3. – Looking for efficiency

Until the early 1990’s, European environmental law comprised measures pertaining to the various areas of the environment (air, water, fauna and flora) and to the things having an impact thereon (waste, noisy equipment, hazardous substances). It was setting forth parameters aimed at ensuring that quality targets were satisfied or limit emission values complied with, and even laying down some process standards for industrial activities. The most damaging human activities were prohibited, like the capture and sale of certain species of birds threatened of extinction, the operation of the noisiest airplanes, the use of or transactions involving ozone-depleting gas, whilst other activities were subject to prior authorisation, such as waste disposal or transactions involving GMOs.

The implementation and the application of this heterodox body of legislation were far from being ensured in a consistent way in the Member States. The ensemble was all the more criticized that, in addition to its strictly regulatory “command and control” technique, it consisted in the juxtaposition of diverse measures aiming at preventing that environmental protection national provisions impede the free-movement of products throughout the common market which was then under construction by apprehending new specific phenomena or events such as the environmental catastrophe of Seveso.

In 1993, the Fifth Environmental Action Programme27 suggested having recourse to a wider panel of legal instruments. While it used to be strictly sectorial, thus omitting to take into consideration the numerous interactions specific to the environmental matter, environmental law needed other instruments, more efficient. Numerous pieces of legislation, such as those on air quality or water resources, were consolidated. Existing legislation thus “integrated” the various measures relating to all or part of an environmental area, and started taking into account their possible interactions with other such areas. Other pieces of legislation, sometimes called transverse, also started taking into account the interaction amongst environmental sectors and covering the miscellaneous aspects of the environment impacted by a same phenomenon, e.g. an economic activity. This other approach is also sometimes called “integrated”. Lastly, so-called economic and fiscal instruments rely upon microeconomics as enticement and/or deterrent to certain human activities. However, they did not develop to such an extent that they could possibly replace sectorial regulation.

The Sixth Environment Action Programme of 200228 defined main priorities in the most crucial environmental sectors: climate change, nature and biodiversity, health and quality of life, natural resources and waste. On the legal side, it was less innovative than its predecessor, as it held regulation to remain an essential instrument of the European environmental policy. European institutions could in any even not appear satisfied of the transposition of environmental law into the national legislation, nor of its application, which left no alternative but to decide, with a certain dose of self-criticism, that the full and correct implementation of legislation in force shall be a priority.

The Seventh Environment Action Programme29, which was adopted for the period 2014-2020, takes note of the progresses accomplished in four priority areas. Yet, the EU has set itself the objective of becoming a smart, sustainable and inclusive economy by 2020, with a set of policies and actions aimed at making it a low-carbon and resource-efficient economy. Therefore, the “full-commitment” of the Member States and the relevant EU institutions is required: “ensuring the Union’s long-term prosperity requires taking further action allowing to tackle environmental challenges.” While its contents are aimed at 2020, it is “in line with a clear long-term vision for 2050”, further allowing to “provide able environment for sustainable investment and growth.”




§ 4. – Climate change: major upheaval and energy transition

Environmental law thus barely reached a mature institutional framework and legal structure when it was shaken up by some sort of a “big bang” caused by climate change. International climate negotiation and corresponding EU legislation brought about an all-directions normative bloom. A delicate balance appears between substantive commitments of lesser strength and ambition, on the one hand, and, on the other hand, a less stigmatising sanction regime vis-a-vis the states, relying upon “facilitation” and non-jurisdictional processes.


A. The multilateral climate negotiation and its impacts on European law

The European Community was at the forefront of the fight against climate change when it approved the 1992 United Nations Framework Convention on Climate Change (“UNFCCC”) and the Kyoto Protocol. Without even awaiting their coming into force, it adopted first measures outlined in a European Climate Change Program.30 Such “exemplarity policy”, while disappointing as to the knock-on effect which it purported to produce, nonetheless left Europeans with a large normative production.


1) A disappointing exemplarity policy

Parties to the UNFCCC failed to subscribe commitments for the “post 2012” period in Copenhagen in December 2009 as initially planned. The Europeans had anticipatively adopted ambitious targets for 2020, including a 20% reduction of its greenhouse gas emissions, and even 30% if an international agreement was to be concluded. They had adopted an ambitious “legislative package” on 23 April 2009.31 Unfortunately, they then faced two major hassles: these objectives were not enough ambitious, and the international community was unable to subscribe reduction commitments.

In anticipation of the Paris Conference, the 21st Conference of the Parties to the UNFCCC, or “COP 21”32, the European Council approved a “European Governance for the 2030 Framework” although it was barely consensual. The adoption of concrete measures was delayed and the heads of States and Governments would “revert to the issue after the Paris Conference in view of which they invited other countries to propose ambitious objectives and targets.”33 As to the European Union and its Member States, they should increase their common emission reduction targets from the current 20% by 2012 to 40% by 2030, always has compared to 1990. The Council expressed the wish that a whole set of substantive decisions be taken. The target would be of 43% as compared to 2005 for sectors subject to the Emissions Trading System (“ETS”) and of 30% for other economic sectors; the share of energy coming from renewable sources in consumption in the EU should be increased to 27%; another target of a 27% improvement in energy savings would only be indicative. In the absence of binding targets for the Member States, the Commission would propose a “new” governance process.”

Contrary to what may seem at first sight, the Paris Agreement34 significantly impacts European law35, even though it does not include any concrete emission reduction commitments. The heart of the system lies in the Nationally Determined Contribution (“NDC”) which every Party must communicate every five years, each one of them to “reflect its highest possible ambition.” The Parties will report their contributions within the “enhanced transparency framework” provided for36, and the information thus collected shall be subject to a technical expert review. This may be one of the most important provisions of the Paris Agreement even though that framework will be implemented in a “facilitative, non-intrusive, non-punitive manner, respectful of national sovereignty, and avoid placing undue burdens on parties.”

Still, the exemplarity policy which had led Europe to anticipate on the Kyoto Protocol’s implementation, and then on the Copenhagen Conference, gave way in Paris to a wide national discretion coloured with circumspection, the European Union leaving the forefront of the climate negotiation to the United States and China.




2) A flourishing substantive law

The measures that were adopted at a point or another in time have been diverse and varied, some following the traditional sectorial legislation approach of the emissions of selected activities, some providing financial enticement, and yet other ones being market instruments, with many other nuances, and sometimes being precocious.37 The major piece of that toolbox, the ETS, a market mechanism38, was extended and reinforced by one of the Directives of the 2009 legislative package. These Directives are very different one from the other: a decision on the effort to be made by the Member States to reduce their greenhouse gas emissions (the “Effort Sharing Decision”)39, three other Directives relating to the promotion of the use of energy from renewable sources (the “Renewable Energy Directive”)40, to fuel specifications41, and to the geological storage of carbon dioxide42, and one Regulation on the emissions of motor vehicles.43

In furtherance of the Paris Agreement, and in addition to a new revision of the ETS44, the Commission proposed two new “legislative packages.” A first legislative package is designed “to accelerate the transition to low-carbon emissions in all sectors of the economy in Europe.”45 It led to the adoption of two Regulations on 30 May 2018. The first one replaced the above-mentioned Decision No. 406/2009: it is Regulation 2018/842, on binding annual greenhouse gas emission reductions by Member States from 2021 to 2030, contributing to climate action to meet commitments under the Paris Agreement.46 Its purpose is that each Member State maintains its emissions below a set level for activities of the sector’s energy, industrial processes and use of products, agriculture and waste which are not covered by the ETS. The second one, Regulation 2018/841, on the inclusion of greenhouse gas emissions and removals from land use, land use change and forestry in the 2030 climate and energy framework (“LULUCF”)47 fits within the Paris Agreement objective of a balance between anthropic emissions and absorptions by sinks of greenhouse gases during the second half of the century.

The second “legislative package”, which is entitled “Clean Energy for All Europeans”48, led to the revision of three directives. The new Directive 2018/2001 of 11 December 2018, on the promotion of the use of energy from renewable sources49, which replaced the 2009 Directive50, sets a binding 32% EU-wide objective for 2030. However, Member States are no longer bound by individual objectives, and it falls upon the Commission to see to it that their combined actions, within the framework of “integrated national climate and energy plans”, make possible the common endeavor. By contrast, the legal regimes in favour of energy efficiency remain split between the Energy Performance of Buildings Directive51 and the Energy Efficiency Directive)52 which were both revised by a further Directive of 30 May 2018.53

Thus, the several pieces of climate legislation relevant to the main activity sectors deploy on many fronts, as can be visualized in the representation below:

[image: Illustration]







B. Climate law’s wide normative deployment

To the traditional public interventions, dear to economists, “on the supply side” of energy products, on the one hand, and acting “on the demand side” for those same energy products, on the other hand, one must add in this particular context and beyond any economics considerations, measures which take place “at the citizen’s level.”


1) Public intervention “on the supply side”

Measures “on the supply side” are most controversial because it is often considered that the market and its rules are not favourable to environmental interests. Yet, measures in support of the energy transition often relate to the supply side of the economy.

Such is the case of Regulation 2018/842, on binding annual greenhouse gas emission reductions by Member States just as, before, by the above-mentioned Effort Sharing Decision, where the Member States have a wide margin of discretion to determine how to secure the reductions expected from the main economic sectors which are not covered by the ETS. The above-mentioned Directive on the geological storage of carbon dioxide, “a bridging technology” and not a substitute to actions to support emissions’ reduction54, establishes a legal framework around the exploration and the selection of storage sides, their operation and their closure. Regulation No. 443/2009, also above-mentioned, caps the average motor vehicle emissions, under penalty of an “excess emissions premium” levied on non-complying manufacturers in an amount of EUR 95 per gram of CO2/km.55

The importance of the “supply side” measures can furthermore be assessed with respect to the regime for public support of renewable energies, an essential policy instrument. At the micro-economics scale, financial enticement traditionally ranks first among measures that Member States implement to create conditions likely to allow them to reach their objectives in terms of energy mix. Those enticements, all deployed in favour of producers, are of diverse kinds: investment aid, tax exoneration or reduction, obligation to use energy produced from renewable sources, and direct price support regimes, including feed-in tariffs and premiums… However, the Commission has been insisting on the need to reduce as much as possible the impact of public intervention on electric systems and competition and to put an end to disguised subsidies. The Member States should thus see to it that national rules which are not harmonized do not favour a technology rather than another one and do not allow an electricity producer not to bear the financial consequences of its actions.56

Likewise, it was traditionally accepted that the Member States have the right to decide “to which extent they support energy from renewable sources which is produced in a different Member State”57, which was well illustrated by the Court of Justice’s rulings in the Ålands Vindkraft58 and Essent Belgium cases.59

In theory, the normal operation of the market should be satisfactory if all the decisions of energy purchasers were economically and ecologically rational and public authorities ensured that prices of energy products correctly integrate corresponding externalities. The energy transition would then operate by itself. Yet, the multitude of of all kinds of measures implemented shows that either this not true, or the externalities are not as significant as may be believed, or again they are not effectively reflected in market prices. Wherefrom the need for public intervention to also intervene “on the demand side.”




2) Public intervention “on the demand side”

Thus, the Energy Performance of Buildings Directive aims at “achieving cost-optimum levels” by favouring the use of appropriate technical devices in new buildings which should be “zero energy consumption” as early as 31 December 2020, and also in those subject to major renovation where technically, functionally and economically achievable. Likewise, the Energy Efficiency Directive provides for national action plans covering not only the supply, but also the transport, distribution and final use of energy.

A new acceleration of the “greening” of public procurement took place in 2014 with the latest reform of the relevant legislation.60 Contracting authorities are invited to take into account “all costs over the life-cycle of works, supplies or services”, including “the costs imputed to environmental externalities” among which that of greenhouse gas emissions and “other climate change mitigation costs”, most notably “factors involved in the specific process of production, provision or trading and its conditions.”

However, whatever the importance of public intervention, “on the supply side” and “on the demand side”, the traditional legislative arsenal inspired by economics is not sufficient, to a large extent because political will determines itself within a temporal framework much shorter than that within which energy transition will be able to take place.




3) Public intervention “at the citizen’s level”

One of the driving forces of climate legislation lies in the role of the public at large, that is to say that it requires action “at the citizen’s level”, by contrast to that of an economic agent, be it a supplier or a consumer. Compromises inherent to the quest for a sustainable development, an objective which is today widely accepted, are indeed so difficult to operate that traditional powers have a hard time to find the appropriate means to reach whatever objectives they set for themselves. As a result, they must accept a certain level of direct democracy, the citizens’ influence on actions taken in the framework of the environmental and energy policies. This triggers the question of the existence of a right to energy transition (besides a right to a healthy environment?). In international public law, soft-law obligations are particularly fit for situations in which it is impossible or premature for states to commit to strong undertakings. The Paris Agreement, with respect to its substance if not as to its form, is an example of such a situation, and its implementation within the EU calls for new approaches. The 195 countries which took part in COP 21 thereby recognized the need for action to be taken by all countries, albeit each in its own way. Failure to act or inappropriate action would itself somehow be a legal concern under international, but also regional or national, law so that Courts of competent jurisdiction may step in and draw consequences from deviations according to their legal systems. The information principle and the principle of participation of the public to decision-making have every reason to apply to the energy transition, and perhaps even fundamental rights (e.g., to “a healthy environment”…).

The EU was found to be in breach of the obligations it had subscribed by the Aarhus Convention Compliance Committee61 when citizens submitted than national public authorities had breached their obligation to dispatch correct and sufficient information relating to their action with respect to renewable energies.62 International treaties relating to human rights are a potential progress factor since they include effective judicial access for individuals and since climate change may impair such rights as the rights to life, to autodetermination, to water, to food, to health or to an appropriate quality of life.63 A State’s liability may be at stake by reason not only of its “active” interference with a right, but also of the failure to adopt positive measures that the concrete application of the law require, i.e., of a passive interference.64 A Court in the Netherlands ordered the State to limit the total quantity of national emissions of greenhouse gases65 relying upon the objectives and principles lied down in the UNFCCC and in the TFEU because, while they have no direct effect, they constitute an important view point to appreciate whether the State acted negligently or not in relation to civil liability principles. The Hague Court of Appeals relied on a single ground to confirm that judgment, i.e., that the Dutch state acted illegally because it was in violation of Articles 2 and 8 ECHR,66 and the Dutch Supreme Court dismissed the further appeals.67 Even more recently, the French Conseil d’Etat took a comparable step when it ordered the Government to provide justifications that its actions are consistent with the emissions reduction trajectory provided for by French and EU law68. In the same vein, the UK Court of Appeals required the British Government to take account of its political commitments with respect to climate action, as the case may be by explaining why it would consider appropriate not to comply therewith69.

Up to what point may a citizen force energy transition to be pursued without breaching another citizen’s right? Investor’s rights are at the forefront of public attention because of recent claims in arbitration70, and of the negotiation of the Transatlantic Trade and Investment Partnership. A rather ironical parallel can be drawn with the decision of the French Constitutional Court with respect to a recent major piece of legislation on energy transition “for a green growth.”71 The French law-makers capped the total authorized capacity of production of electricity of nuclear origin at a level below the total amount of the capacities resulting from existing authorisations, thus leaving the operating utility with no other alternative than to close down some of them. According to the Conseil constitutionnel, such provisions “do not prevent” the operator to “claim compensation of the sustained injury.”72 Likewise, the 1994 treaty on the Energy Charter, which was ratified by 51 countries and the EU, and which aimed at facilitating the former Soviet bloc countries’ transition, agreed to optimise production, transformation, transport, distribution and energy consumption and to facilitate technology transfers, but not without securing investor protection…






C. Institutional ambiguity and temptation of an “Energy Union Governance”

It is only the Lisbon Treaty, which came into force on 1 December 2009, which instituted a European energy policy at Article 194 TFEU, and even then, it did so subject to such constraints that climate commitments subscribed by the EU at the multilateral level will require palliative measures.


1) A constrained institutional framework

While the Member States agreed to “regularly exchange information on major national energy decisions which have a possible impact on other Member States”, they did so subject to “fully respecting national choices of energy mix.”73 Then, the Commission purported to define the role, the degree and the nature of public intervention, respecting the subsidiarity principle, at the European, regional, national or local level, albeit inviting the Member States to follow consistent approaches throughout the Union. It insisted on the necessity to reduce the public intervention’s impact on electric systems and competition to the minimum extent, without favouring a technology rather than another one, nor allowing an electricity producer not to bear the financial consequences of its actions.74 This is an arm-wrestling moment: the Member States want the EU to comply with its international commitments without themselves incurring corresponding constraints, and the Commission, which is the guarantor of the EU’s compliance with such international commitments, is looking for means to ensure such compliance.

From an institutional point of view, there is a commonality of concerns between the environment policy and the energy policy as a result of their respective objectives.75 The environmental policy, inter alia, pursues the objective of a “prudent and rational utilisation of natural resources”, of which energy resources are obviously a part. The energy policy must, inter alia, “promote energy efficiency and energy saving and the development of new and renewable forms of energy.” This may seem quite confusing since the main relevant pieces of secondary law pre-existing the energy policy, those on the promotion of energy from renewable sources, the energy performance of buildings and energy efficiency, were all based on former Article 175(1) TEC (now Article 192(1) TFEU), so that one of the main objectives of the energy policy was, initially, borne by the environmental policy. Indeed, the two latter pieces of legislation were repealed and replaced by similar measures based on Article 194(2) TFEU, i.e., the Energy Performance of Buildings Directive and the Energy Efficiency Directive. And Article 192(1) was replaced with Article 194 as the new legal basis for the Renewable Energy Directive as well. Such changes of legal basis, for legal regimes the subject and purpose of which remain substantially identical, illustrates the proximity which exists between those two policies. The Lisbon Treaty thus effectuated a puzzling translation of European powers from the environmental action field to that of the energy policy.

However, Article 194(2) TFEU provides that the measures necessary to achieve such objectives “shall not affect a Member State’s right to determine the conditions for exploiting its energy resources, its choice between different energy sources and the general structure of its energy supply […].” Thus, on the one hand, the energy policy does not allow the adoption of measures affecting in any way “the choices between different energy sources” of a Member State or “the general structure of its energy supply” (Article 194(2) TFEU). However, on the other hand, measures “significantly affecting a Member State’s choice between different energy sources and the general structure of its energy supply” may be adopted, quite surprisingly, within the environment policy. The fact that this may only be accomplished through the special legislative procedure, i.e., with the unanimity of the Member State’s approval (Article 192(2)(c) TFEU) reflects national reluctance with respect to any convergence of energy mixt.




2) A new “governance”

The Commission, facing those constraints and the common obligations of the Member States, and being unable to rely upon the said Member States, proposed the two above-mentioned 2016 legislative packages. It thus imagined a new “Governance of the Energy Union” which would allow it to play its role as the guardian of the Treaties and to see to it that the EU reaches its objectives. Such is the purpose of Regulation 2018/1999 of 11 December 2018, on the governance of the energy union and climate action76, which proposes to “implement strategies and measures designed to meet the objectives and targets of the Energy Union and the long-term Union greenhouse gas emissions commitments consistent with the Paris Agreement” and to “ensure the timeliness, transparency, accuracy, consistency, comparability and completeness of reporting by the Union and its Member States to the UNFCCC and Paris Agreement secretariat.” To this end, an “iterative” process between the Commission and the Member States is put in place for the purpose of preparing and implementing “integrated national energy and climate plans” relating to the ETS as well as to the other relevant regimes on renewable energies, energy efficiency, energy performance of buildings, etc. The Commission may issue recommendations with respect to the level of ambition of objectives, targets and contributions of which the Member States “shall take utmost account.” It would then report on the progress accomplished towards those common objectives and it could adopt a number of measures to that end.

A comparison is possible between the expert review of the “enhanced transparency framework” of the Paris Agreement and the new “Governance of the Energy Union”, between the national reports provided to the Paris Agreement’s Secretariat and those provided to the European Commission, and between their respective treatments and the publicity they would be given. One would then also be led to consider the legal value of the above-mentioned Commission’s recommendations, perhaps in consideration of the “principle of sincere cooperation” of Article 4(3) TEU.

At the international level as well at the European level, the normative flexibility which is becoming a prerequisite for States to make any commitment impacts procedural rules and favours facilitation and non-stigmatizing expert reviews. In short, one can notice the emergence of a “soft” procedural regime, to some extent replicating the soft-law nature of the corresponding substantive commitments. This makes the way wide open to non-state actors, economic actors as well as the civil society, and perhaps more importantly to all types of Courts, to grasp states’ deficiencies, far from the soft-spoken jurisdictional organisation under which they used to find shelter.

The planetary imperative of fighting climate change thus leads to some type of a deconstruction of European law which resounds to the big climate upheaval. On the one hand, the multilateral negotiation and the differences between the EU Member States cause a downgrading of substantive law and a development of soft-law commitments. On the other hand, the universality of climate phenomena requires that multiple actions be taken, of a diversity and of a flexibility so far unknown. Procedural law thus has an unquestionable advantage over substantive law and the door is open to new mechanisms, the flexibility and “softness” of which are of paramount importance. The Paris Agreement is to be considered, from that point of view, as a precursor of European law.








§ 5. – The European Green Deal

The European Commission presented a communication entitled “The European Green Deal” on 11 December 201977, the day before the European Council endorsed “the objective of achieving a climate-neutral EU by 2050, in line with the objectives of the Paris Agreement”78 and announced new NDCs to that effect.79 A “roadmap for making the EU’s economy sustainable by turning climate and environmental challenges into opportunities across all policy areas and making the transition just and inclusive for all”80, the “Green Deal” is both an anticipated announcement of these new NDCs and a prefiguration of the EU’s forthcoming Eighth environmental action programme for 2030. Indeed, in the meanwhile, the Council submitted the EU’s and its Member States’ new NDC to the CCNUCC on 18 December 2020 with an increased emissions reduction target of at least 55 % by 2030 as compared to 199081.

The Green Deal describes itself as a “new growth strategy that aims to transform the EU into a fair and prosperous society, with a modern, resource-efficient and competitive economy where there are no net emissions of greenhouse gases in 2050 and where economic growth is decoupled from resource use” as much as at meeting traditional environment and health concerns. At the same time, “this transition must be just and inclusive.” The Union would transform its economy and society “to put it on a more sustainable path”, a “new path of sustainable and inclusive growth.” The Green Deal is part of the strategy to implement the UN 2030 Agenda and Sustainable Development Goals (“SDGs”).82 To that end, the EU must “rethink policies” for clean energy supply across the economy, industry, production and consumption, large-scale infrastructure, transport, food and agriculture, construction, taxation and social benefits, which may require delicate “potential trade-offs between economic, environmental and social objectives.”

As support for these ambitious claims, the communication comes with a list of “key policies and measures”, a long series of initiatives, many of a legislative nature, that the Commission contemplates launching in 2020-2021.83 While the most widely noticed one is a proposal for a “first European ’Climate Law’” that would “enshrine the 2050 climate neutrality objective in legislation”, others would range from the strengthening of current climate legislation and the adoption of “a new, more ambitious EU strategy on adaptation to climate change”84 to new steps in the protection of biodiversity, in the regulation of industrial activities, or in the greening of the common agricultural policy.85 Without any attempt at exhaustivness, two main trends are to be especially noted from a legal standpoint, with respect to climate (A), and environment and economics, including social considerations (B).


A. Climate, the main target: toward “carbon neutrality by 2050”

The single most significant working project of the Green Deal is “[i]ncreasing the EU’s climate ambition for 2030 and 2050.”86 The panel of measures contemplated from that point of view is quite diverse since it encompasses not only the above-mentioned “first European Climate law” (1.), as already implemented climate legislation is to be revised (2.), but also,, far beyond those, relevant legislation with respect to buildings and transportation (3.), among others.


1) The “first European ’Climate Law’”

The “first European ’Climate Law’”, which is at the heart of the Green Deal, is supposed to make carbon neutrality by 2050 legally binding and ensure that “all EU policies contribute to the climate neutrality objective and that all sectors play their part.”87 As a matter of fact, the Paris Agreement already contemplates “[…] to achieve a balance between anthropogenic emissions by sources and removals by sinks of greenhouse gases in the second half of this century […].” For the EU, one of the most advanced economies with a strong historic responsibility in the climate area, carbon neutrality by 2050 is thus nothing more than strict compliance with the Paris Agreement.

The Commission indeed presented on 4 March 2020 a proposal for a regulation establishing the framework for achieving climate neutrality (European Climate Law)88, which would set out “a binding objective of climate neutrality in the Union by 2050 in pursuit of the long-term temperature goal set out” in the Paris Agreement and provide “a framework for achieving progress in pursuit of the global adaptation goal” also established therein.89 The EU institutions and the Member States would be required to take, each at its level, the measures necessary “to enable the collective achievement” of that objective, of course “taking into account the importance of promoting fairness and solidarity among Member States.”90 To secure the implementation of that common albeit not individualized goal, the “European Climate Law” would rely on the energy union’s governance mechanism that was laid down for similar purposes under existing legislation.91




2) Revision of environment and energy legislation implementing the Paris Agreement

As the so-called “first” climate law is obviously not such, the Green Deal also announces that the bulk of European climate law will be revised, starting with the ETS “including a possible extension […] to new sectors”! Sectors beyond the scope of the ETS are next in the Commission’s resolve to “review and propose to revise where necessary” other above-mentioned pieces of legislation, especially Member State targets to reduce emissions under Regulation 2018/842 and the “LULUCF” Regulation on land use, land use change and forestry (Regulation 2018/841), i.e., the two main components of the legislative package derived from the 2016 “Accelerating Europe’s transition to a low-carbon economy” action plan.92

The Green Deal also aims at the three directives derived from the other 2016 action plan, “Clean Energy for All Europeans”93, i.e., those on the promotion of the use of energy from renewable sources (Directive 2018/2001), on the energy performance of buildings (Directive 2010/31) and on energy efficiency (Directive 2012/27). The Commission will assess the need for additional measures upon its review of the Member States’ energy and climate plans pursuant to the Governance of the Energy Union mechanism.




3) Construction and mobilities

With respect to construction, besides the strict application of the legislation on energy performance of buildings, the Green Deal discusses several possibilities, such as including them in the ETS, incentives to renovation of existing buildings, and the lifting of national regulatory barriers to renovation.

As to the transport sector, the Commission considers that a decrease of 90% of its emissions “is needed by 2050”, to which end it proposes a “strategy for sustainable and smart mobility.” It furthermore intends to put an end to fossil fuel subsidies and to review tax exemptions for aviation and maritime fuels, and it will consider such moves as the extension of ETS to the maritime and road transport sectors, the decrease of ETS allowances allocated for free to airlines, and “effective road pricing.”






B. Difficult balancing of interests: environment and economics

While climate change action thus takes precedence in the Green Deal over more classical aspects of the environment – it is Green before and above all – (1.), it does not and may not ignore economic and social dimension considerations – it is also a Deal – (2.).


1) The Green Deal and the environment

The environment, as opposed to climate, is covered in the Green Deal on three main grounds: circular economy, biodiversity and pollution.

Circular economy is, more than ever, an objective of the EU’s environment policy94, however indefinite some of the Green Deal’s contemplated projects may be: “an EU industrial strategy to address the twin challenge of the green and the digital transformation”, a new “circular economy action plan” which includes “a ’sustainable products’ policy”, etc. In a somewhat more concrete way, there should be a boost in extended producers’ responsibility (i.e., with respect to their products’ end-of-life) as well as measures aimed at resource-intensive products such as textiles, construction, electronics and plastics. Among the many other projects considered, all packaging should be reusable or recyclable by 2030, with a regulatory framework for biodegradable and bio-based plastics.95

The Commission presents a “strategy” on biodiversity in anticipation of the Conference of the Parties to the Convention on Biological Diversity which was due to take place in Kunming, China, in October 2020. Specific measures could be adopted, including quantified objectives, such as the extension of the Natura 2000 network96, as well as the improvement and the restoration of the zones included. That crucial aspect of the environment policy is part of the climate action: measures will be taken to improve and restore damaged ecosystems to good ecological status “including carbon-rich ecosystems”; a new “EU forest strategy” will contribute to effective afforestation, and forest preservation and restoration “to help to increase the absorption of CO2”, and a “sustainable ’blue economy’” will have to play a central role in tackling climate change.97

The Green Deal would finally aim at a zero pollution “ambition for a toxic-free environment.” The Commission foresees adopting a zero-pollution action plan for air, water and soil. Current air quality legislation98 would be strengthened, and that on large industrial installations99 extended and strengthened. A “chemicals strategy for sustainability” is contemplated, as well as simplifying and strengthening the legal framework and a “one substance – one assessment” approach.100




2) The Green Deal: looking for economic meaning and social acceptability

While thus being rich in prospects pertaining to climate and the environment, the Green Deal does not ignore tensions between objectives of economic and social natures, on the one hand, and of environmental and climate inspiration, on the other. The Commission believes that the climate-oriented policy reforms will help to ensure effective carbon pricing throughout the economy, thus encouraging changes in behaviour. Ensuring that taxation is “aligned with climate objectives is also essential”, especially energy taxation.101

The Green Deal would tackle frontally the “risk of carbon leakage” linked to the difference in the ambition levels of the Union and its partners now enshrined in international economies by their inability to harmonize their policies in the Paris Agreement. The guidelines on certain state aid measures in the context of the system for greenhouse gas emission allowance trading will be revised.102 A carbon border adjustment mechanism for selected sectors would be “designed to comply with” WTO rules and “other international obligations of the EU.”103

While achieving the current 2030 climate and energy targets could require €260 billion of additional annual investment, the Green Deal announces a “Sustainable Europe Investment Plan”, and the Commission has proposed a 25% target for “climate mainstreaming across all EU programmes.” The EU budget would benefit from new revenue streams based on a tax on non-recycled plastic-packaging waste and an allocation of 20% of the revenue from the auctioning of ETS to the EU budget.104 The Member States will not easily accept such a “declaration of independence” of the European environment policy.

The transitions needed must be conducted in a fair and inclusive way, and the Green Deal plan on a “Sustainable Europe Investment Plan”, including a Just Transition Mechanism relying on a “Just Transition Fund” that would focus on the regions and sectors that are most affected by the transition. Support would be “linked to promoting a transition towards low-carbon and climate-resilient activities” by providing access to “re-skilling programmes, jobs in new economic sectors, or energy-efficient housing.”105 The Just Transition Fund should be funded with EUR 17.5 billion.

Finally, the private sector should contribute to financing green transition with a “renewed sustainable finance strategy.” The corporate governance framework should focus less on short-term financial performance compared to their long-term development and sustainability aspects. Climate and environmental risks would be managed and integrated into the financial system.106

Thus, in every respect, for the European Green Deal to acquire a true significance, the Commission must see to the delicate balancing between diverging objectives in an economic, political and institutional context that is not necessarily favourable to a transformation of what today consists essentially of statements of laudable environment and climate intentions in concrete realities.








§ 6. – General outline

The specificities of European environmental and climate law are, to a large extent, linked to its institutional framework which, for this reason, shall be the subject matter of BOOK ONE in which it will appear that understanding the nature of the legal instruments implemented allows a useful analysis of the substantive measures which compose this vast body of legislation.

Such measures are, in a first stage, the expression of a classical legislative intervention, moreover a sectorial one, consisting primarily of the setting of parameters. According to a classical approach, this Handbook will consider in BOOK TWO specific environment and climate legislation. In a first Part it will review the main sectors of the environment: air, water and nature, i.e., essentially fauna and flora. Then, a review will be conducted in a second Part of rules pertaining to the main objects having an impact on the environment, or likely to have such an impact, that is to say waste, of course, but also noisy objects and hazardous substances or substances considered as such.

In the course of the 1990s, new types of legal instruments progressively appeared and then developed, instruments intended to implement and sanction environmental parameters. These are, in the first place, so-called non-sectorial, transverse or horizontal tools, thus designated because, while keeping a regulatory nature, they reach beyond sectorial boundaries; they will be the subject matter of the third Part.

Yet another type of such new instruments, economic and fiscal instruments, will be the subject matter of the fourth Part.

Lastly, a BOOK THREE will deal with integration of environment and climate considerations in other legislation, i.e., the very efficient strategy for the protection of the environment consisting in the taking of their requirements into account in other policies. This will cover general EU law structuring the market such as internal market and competition rules in Part one, and the main sectorial pieces of legislation, i.e., on agriculture, transport, energy and health, in Part two.

One final introductory word: from a mere look at the outline above, the bottom line appears to be that, after all, the deconstruction of European environmental law by the great climate change turnaround and the energy transition failed to succeed, or at least it did not trigger a renaissance or an overhaul of the matter. The reason is simple: the climate and/or transitional phenomena in question mobilize all the areas of environmental law, as is well illustrated by the European Green Deal.
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BOOK ONE
INSTITUTIONAL FRAMEWORK OF ENVIRONMENT AND CLIMATE LAW-


CHAPTER I. – SCOPE OF ENVIRONMENTAL AND CLIMATE LAW

CHAPTER II. – IMPLEMENTATION OF ENVIRONMENT AND CLIMATE LAW

CHAPTER III. – PRINCIPLES IN ENVIRONMENT AND CLIMATE LAW







The political stakes involved in the purpose, the modalities and the conditions of exercise of the competences that were granted to the European Union by the Member States are twofold and the source of distortions: the apportionment of prerogatives linked to the normative authority between the Council and the European Parliament, on the one hand, and the residual competence pursuant to which the Member States may adopt more stringent environmental protection measures, on the other hand.

The implementation by the European legislature of certain principles, whether specific or not to its intervention’s legal basis, makes those tensions even more acute.

A description of that very basis, i.e., of the scope of the EU’s intervention in the environmental area (Chapter I) must thus from a logical point of view be complemented with those of its implementation (Chapter II) and of the principles to which it is subjected (Chapter III).





CHAPTER I 
SCOPE OF ENVIRONMENTAL AND CLIMATE LAW


CONTENTS


SECTION 1. – CONDITIONS OF THE ENVIRONMENTAL INTERVENTION

§ 1. – Competences governed by the principle of conferral

§ 2. – Competences constrained by the principle of subsidiarity

SECTION 2. – THE CONCURRENT NATURE OF THE ENVIRONMENTAL COMPETENCE

§ 1. – National provisions instituting a more stringent protection than strictly environmental measures

§ 2. – The safeguard clause relating to internal market measures in the environmental area






In its original 1957 wording, long before the rising of concerns for the environment – and all the more so climate ones – the Treaty of Rome only allowed the adoption of environmental measures in a very indirect way. Nonetheless, the Court of Justice decided as early as in 1980 that “[…] if there is no harmonization of national provisions on the matter, competition may be appreciably distorted.”1 Shortly thereafter, in 1985, it declared in what could be regarded as an act of judicial activism that “[…] environmental protection […] is one of the Community’s essential objectives”2 thus giving a broad interpretation of the Community’s missions in that it aimed at promoting the harmonious development of economic activities.3

The situation changed considerably in 1986, when the Single European Act introduced a specific legal basis at Article 130s of the EC Treaty, which was then created for that purpose. According to Article 130r, the Community’s action in the environmental area had as objectives to preserve, protect, and improve the quality of the environment, to contribute towards protecting human health and to ensure a prudent and rational utilisation of natural resources.

Environmental protection then also made its entry in Article 100a of the EC Treaty, with respect to the adoption of measures for the harmonization of the provisions laid down by law, regulation or administrative action in Member States “which have as their object the establishment and functioning of the internal market”: that Article further provided that those of such measures “concerning […] environmental protection […]” would “take as a base a high level of protection” (Article 100a (3) EC Treaty). The Treaty thus provided European intervention in the environmental area with a second express basis, albeit a collateral one.

The implementation of the environmental policy has been expressly organized since that time by primary law which determines the conditions of such intervention (Section 1) as well as the residual jurisdiction of the Member States (Section 2).


SECTION 1. – CONDITIONS OF THE ENVIRONMENTAL INTERVENTION


The EU’s environmental intervention must be understood in light of its mission to work “for the sustainable development of Europe” (Article 3(3) TEU). In so doing, it must aim, inter alia, towards “a high level of protection and improvement of the quality of the environment.”

In addition, the Charter of fundamental rights of the European Union4 provides that “a high level of environmental protection and the improvement of the quality of the environment must be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development” (Article 37 of the Charter). This should be considered in view of the fact that the Charter “shall have the same legal value as the treaties” (Article 6(1) TEU), which unavoidably gives that objective a normative value of some intensity.

However, in line with the tri-dimensional structure of the concept of sustainable development, the EU’s environmental intervention also pursues other, more traditional, objectives: a “balanced economic growth” and a “highly competitive social market economy, aiming at full employment and social progress” (Article 3(3) TEU, 1st paragraph). Thus, the EU’s mission includes components of economic and social natures as much as of an environmental nature, as well as a directive to conciliate them through the concept of sustainable development. Indeed, the EU must furthermore promote “economic, social and territorial cohesion and solidarity among Member States” (Article 3(3) TEU, 3rd paragraph).

That mission is an essential factor in distributing roles, rights, as well as duties, between the Member States and the EU. The latter can intervene in the environmental area only within the limits of its competences governed by the “principle of conferral” (§ 1), and only if the pursued objective cannot be sufficiently achieved by the Member States but can be better achieved at the Union level, i.e., in a subsidiary way (§ 2).


§ 1. – COMPETENCES GOVERNED BY THE PRINCIPLE OF CONFERRAL


Primary law expressly provides since the Lisbon Treaty that “the limits of Union competences are governed by the principle of conferral” (Article 5(1) TEU). It explains that “the Union shall act only within the limits of the competences conferred upon it by the Member States in the Treaties to attain the objectives set out therein” (Article 5(2) TEU). Such an addition is a sign of the suspicion which some of the Member States have vis-a-vis a Court of Justice which they consider “too activist.”5 For instance, the Union does not have exclusive competence in the environmental area.

A significant number of measures concerning the environment remains grounded on unrelated legal bases, such as those in the area of the common agricultural policy, the commercial policy or the transport policy, for example. In compliance with the integration requirement of Article 11 TFEU, irrespective of whether they respond to environmental concerns or not, measures adopted in such areas must take into account the requirements of environmental protection. This moderates to some extent the adverse impact of the limitations imposed on the competence related to environmental policy properly said. However, the requirements of environmental protection are in practise only taken into account in a progressive way, in view of the complexity and of the importance of the various considerations which have to be conciliated to that end (see, below, Part five). It is necessary to consider in more details the two legal bases provided for in the Treaty which refer explicitly to environmental protection, one in a principal way (A) the other in a collateral way (B).


A. The competence to adopt measures of a specifically environmental nature

A dedicated competence of the EU, on which the environmental policy mainly relies, is organised by Title XX of the Treaty on the functioning of the European Union (Articles 191-193 TFEU). The legal basis properly said is found at Article 192(1) and (2) TFEU and it aims at the achievement of the objectives which are listed at Article 191(1) TFEU.

Environmental policy so considered stricto sensu is not a full “exclusive competence” of the Union, like the one it has been given, by way of example, for the “conservation of marine biological resources under the common fisheries policy” (Article 3 TFEU). It is neither a mere competence to carry out actions to support, coordinate or supplement the actions of the Member States, with respect to which they keep unrestricted powers, as in the area of the protection and improvement of human health (Article 6 TFEU). At an intermediary level, it is one of the “shared competences”, as those in the areas of agriculture and fisheries (excluding the above-mentioned conservation of marine biological resources), transport, energy, or even, in a slightly more surprising way, the internal market (Article 4 TFEU). In such areas of shared competences, “the Union and the Member States may legislate and adopt legally binding acts.” This is where they share the competence: “the Member States shall exercise their competence to the extent that the Union has not exercised its competence. The Member States shall again exercise their competence to the extent that the Union has decided to cease exercising its competence.” (Article 2(2) TFEU).

The Treaty’s provisions pertaining to the environmental policy, i.e., Title XX of the TFEU, can nonetheless not be disregarded. The Court of Justice ruled that they “comprise, as a general rule, the framework within which […] environmental policy must be carried out.”6

One should thus appreciate to its correct extent the ambit of the objectives assigned to the EU’s environmental policy. In this respect, it is relevant to note that the “sustainable development of Europe based on balanced economic growth” (Article 3(3) TEU) is not mentioned when the environmental policy is organized in Title XX of the TFEU. The objectives of the environmental policy strictly speaking relate more traditionally, according to Article 191 TFEU, to the quality of the environment (1), human health (2), natural resources (3) and international action (4).


1) Quality of the environment

Arguably, the Treaty could have limited itself to mentioning a single one of the listed objectives, the protection of the environment, which is, for the least, one of the “principal objectives” of that policy.7 The objective of protection of the environment has been described as “quasi-exhaustive” in as much as it provides for the “preserving, protecting and improving the quality of the environment”, a three-fold concept which calls for some comments. Preserving the quality of the environment, safeguarding it, is in some way the maintaining of a status quo, the first response which one generally deploys when one intervenes in an adversely impacted area, and it was actually the initial goal of environmental law to take conservatory measures.8 Protecting the environment only requires a slightly higher intensity in the action undertaken; it supposes, however, a phenomenon or an action against which measures have to be taken in order to prevent the occurrence of damages. But improving the quality of the environment is more promising for the extent of the competence in the area. It is for that purpose that positive actions of rehabilitation can be implemented, in other words that a positive restoration and management action can be conducted9, that it is possible to require the compensation of prior degradation.




2) Human health

The environmental policy furthermore pursues an objective of “protecting human health.” It is thus ambivalent, and this is because it relies on an anthropocentric conception of the environment. The Court of Justice explains that the objective of protecting human health is already included in the objective of environmental protection, which objective aims in a wider sense to protecting health.10

While the European Union also has a specific competence in the area of public health, such competence is only collateral to national health policies, and the instruments to which it may have recourse are limited (see, below, Chapter XX). This is even though, quite remarkably, Article 168 TFEU, which describes that intervention, provides that “a high-level of human health protection shall be ensured in the definition and implementation of all Union policies and activities”, in a somewhat symmetric way to Article 11 TFEU, thus creating some kind of a double “cross-normative” referral. Yet, the impact of considerations pertaining to human health on environmental legislation appears to be unquestionable in regard of case law: it was held that the persons concerned “must be in a position to rely on mandatory rules” protecting human health “in order to be able to assert their rights”, which is “precisely” the case of provisions fixing limit values pertaining to the quality of air and water for human consumption.11




3) Natural resources

The third objective of the environmental policy, which consists in the “prudent and rational utilisation of natural resources”, indirectly links the Union’s intervention in the area of energy to the environmental policy. Again quite remarkably, this objective was left unchanged when the Lisbon Treaty instituted a self-standing energy policy (Article 194 TFEU). As a result, the relationship between the environmental policy and the energy policy is rather ambiguous (see, below, Chapter XIX)12.




4) International dimension

The fourth objective of the environmental policy consists in “promoting measures at international level to deal with regional or worldwide environmental problems, and in particular combating climate change.” The Treaty thus recognizes that the geographical dimension of environmental phenomena hardly fits within political borders. Such a promotion must include “in particular combating climate change”, however obvious it is that environmental protection does include such combating, to which the European institutions have always taken a large part.

It must be considered together with the specific provision of Article 191(4) TFEU which allows a cooperation with respect to environmental matters of the Union and the Member States “with third countries and with the competent international organizations”, and recognizes to the Union a contractual capability in this respect.

The significance of that participation is all the more important that the provisions of so-called “mixed” international agreements, to which both the EU and the Member States are parties, “form and integral part” of European law.13 The Court of Justice therefore asserts jurisdiction to appreciate whether the Member States do comply with certain provisions of environmental protection international agreements which may have a direct effect.14 It thus decided, with respect to the Aarhus Convention on access to information, public participation in decision-making and access to justice in environmental matters (see, below, Chapter XI), to which the Union and all of its Member States are parties pursuant to a shared competence, that it has jurisdiction to delineate the respective obligations of the EU and the Member States and to interpret the Convention’s provisions.15

In addition, the validity of an act of the Union may be impacted by its non-compliance with rules of Treaty law by which the Union is bound when consistent with the nature and the economy of such rules and when they do appear, from the stand-point of their contents, unconditional and sufficiently precise.16

Interactions between international actors and that of the EU are illustrated by the EU’s participation in the negotiations on a Global Pact for the Environment.17






B. The competence to adopt environmental measures having as their object the establishment and functioning of the internal market

The second explicit legal basis relevant in the environmental area only applies in a collateral way: amongst the traditional measures for the harmonisation of the provisions laid down by law, regulations or administrative action in the Member States (Article 114(1) TFEU), the Treaty provides for the intervention of such measures “concerning […] environmental protection […]” which have as their object the establishment and functioning of the internal market (Article 114(3) TFEU).

This provision should not be seen as a mere sequel of the historical lack of a legal basis specific to the environmental area. Rather, its subsistence should be considered as the corollary of the very nature of the Union and of its ever-present concern for free-circulation within the interior market.

This is, among other things, the reason why a majority of the EU directives pertaining to waste, products standards, and even measures pertaining to industrial facilities, were dealt with in that perspective. Wherever the approximation of national legislation is required to achieve the Treaties’ economic objectives, first and foremost the establishment and the functioning of the internal market, such “mercantile” legal basis prevails over that specific to the environmental policy. As will be seen below, these measures taken on the basis of Article 114 TFEU leave a limited concurrent competence to the Member States (see, below, Section 2), a situation which is more favourable to market integration.

This competence is not specified in as precise a way as the competence specific in the area of environmental protection discussed above. The Treaty merely states that the EU’s institutions must in this respect “take as a base a high level of protection, taking account in particular of any new developments based on scientific facts” (Article 114(3) TFEU). Yet, this caveat contributes to establishing the relevant action principles rather than it helps defining the scope of that competence.

It then seems necessary, in order to define the scope of the environmental intervention based on Article 114(1) TFEU, to refer to the environmental component of the general mission of the Union as described in Article 3(3) TEU rather than to the criterion which delimitate it at Article 191(1) TFEU. Thus, a measure taken for the establishment and functioning of the internal market can be considered as being adopted in the environmental protection area whenever it aims at giving sustainability to the development of economic activities or, more directly, “a high level of protection and improvement of the quality of the environment.” The EU legislature has discretion “as regards the method of approximation most appropriate for achieving the desired result, in particular in fields with complex technical features”, and it may for example proceed towards harmonisation only in stages.”18

Yet, the competence with respect to the establishment and the functioning of the internal market does not by any means need the reinforcement of the fact that it oftentimes takes place in the environmental area. The legal consequence which might result from such a situation seems to be limited to the determination of the extent of the Member States’ residual competence in presence of such a measure, which raises the issue of the subsidiarity of that competence.






§ 2. – COMPETENCES CONSTRAINED BY THE PRINCIPLE OF SUBSIDIARITY


Like in all areas where it does not enjoy an exclusive competence, the Union may act only if, and in so far as, the objectives of the proposed action cannot be sufficiently achieved by the Member States, and they can be better achieved at the Union level (Article 5(3) TFEU), i.e., by complying with the so-called principle of subsidiarity (see, below, Chapter III).

The fact that a large part of the measures concerning environmental protection also relate to the establishment and the functioning of the interior market, and is thus based on Article 114 TFEU, tends to distort any attempts at observing and assessing the effectiveness of the principle of subsidiarity. However, that principle does contribute to the understanding of the limits of the European intervention, at least political ones.19 It should be noted that those limitations to the European intervention do not arise only at the legislative stage but also in the implementation of secondary law.20

However, the influence of the principle of subsidiarity could increase since, as from the Lisbon Treaty, “national Parliaments ensure that the proposals and legislative initiatives […] comply with the principle of subsidiarity […]” (Article 69 TFEU). Two protocols attached to the Treaty lay down the terms and conditions for exercising such parliamentary power, and the Court of Justice “shall have jurisdiction in actions on grounds of infringement of the principle of subsidiarity by a legislative act, brought […] by Member States, or notified by them in accordance with their legal order on behalf of their national Parliament of a Chamber thereof.” The Comity of the Regions may also bring such actions “against legislative acts for the adoption of which the Treaty on the functioning of the European Union provides that it be consulted”21, such as measures taken within the framework of the environmental policy.
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