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Introduction


AMERICANS ARE DEEPLY divided on a range of issues—not only as to the best means for achieving agreed-upon goals but also as to the goals themselves. These issues centrally involve disputed fundamental values and moral principles. For example: Should human life be protected in all stages and conditions? Or should abortion and euthanasia be permitted and even promoted as “best” (or “least bad”) solutions to personal difficulties and social problems? Should we preserve in our law and public policy the historic understanding of marriage as a conjugal union—the partnership of husband and wife in a bond that is ordered to procreation and, where the union is blessed by children, naturally fulfilled by their having and rearing offspring together? Or should we abandon the conjugal understanding of marriage in favor of some form of legally recognized sexual-romantic companionship or domestic partnership between two (or more) persons, irrespective of gender, to which the label marriage is then reassigned?


Disputes such as these reflect the profound chasm that separates opposing worldviews. People on the competing sides use many of the same words: justice, human rights, liberty, equality, fairness, tolerance, respect, community, conscience, and the like. But they have vastly different ideas of what those terms mean. Likewise, they have radically different views of human nature, of what makes for a valuable and morally worthy way of life, and of what undermines the common good of a justly ordered community.


There is a truth all too rarely adverted to in contemporary “culture war” debates—namely, that deep philosophical ideas have unavoidable and sometimes quite profound implications for public policy and public life. Anyone who takes a position on, say, the ethics of abortion and euthanasia, or the meaning and proper definition of marriage, is making philosophical (e.g., metaphysical and moral) assumptions—assumptions that are contested by people on the other side of the debate. The temptation, of course, is to suppose that “I’m not making any controversial assumptions; only the people on the other side are doing that.” But this is absurd. All of us make philosophical assumptions—about the human good, human nature, human dignity, and many other crucial matters. One objective of this book is to show that these assumptions—our own assumptions, not just the other guy’s—have important consequences, and that we should all be prepared to examine them critically.


Self-awareness is, indeed, an obligation of democratic citizenship. With so much at stake in our public debates, it becomes difficult to maintain civility and mutual respect. A spirit of self-criticism can help. People who are aware that they are making contestable assumptions are much more likely to recognize that reasonable people of goodwill can, in fact, disagree—even about matters of profound human and moral significance.


Does this mean that participants in morally charged debates should soft-pedal their arguments or keep quiet about their convictions? Certainly not. Civility and mutual respect are not inconsistent with candor and even bluntness. I daresay that the title of this book, Conscience and Its Enemies, is plenty blunt—blunt in a way that will perhaps strike my adversaries in the same way that the 2012 Obama campaign’s claims about a “Republican war on women” struck those against whom that allegation was made. But, misguided though the allegation was, I do not object to the fact that those who sincerely believed it said so plainly. They believe that protecting unborn children against violent killing by abortion (you see, I am speaking no less plainly myself) is a violation of women’s freedom and equality, and that refusing to force employers, including those with sincere moral and religious objections, to provide employees with insurance coverage that includes abortion-inducing drugs, sterilizations, and contraceptives is a denial of female employees’ right to “health care.”


I say, let’s have a debate about these questions—a debate that goes all the way down to fundamental assumptions about human nature, the human good, and human dignity and destiny. Let’s bring those assumptions, and the assumptions of contrary views, to the surface. Let’s examine them closely and see how well the competing positions hold up under critical rational scrutiny.


Many people are not accustomed to such scrutiny. In formal debates and informal conversations with my friends and colleagues at Princeton University, other scholars, public intellectuals, and government officials, I have found that secular liberal views are so widespread as to go largely unquestioned. As a result, many in these elite circles yield to the temptation to believe that anyone who disagrees with them is a bigot or a religious fundamentalist. Reason and science, they confidently believe, are on their side.


With this book, I aim to expose the emptiness of that belief. I make no secret of the fact that I am a Christian or that on the most divisive moral issues I make common cause with devout Jews, Muslims, and other people of faith. But in these essays I do not base my arguments on theological claims or religious authority. As we will see, human embryology, developmental biology, and other scientific fields have established certain undeniable facts that challenge the passionately held moral convictions of secular liberals. There is also a long philosophical and moral tradition—one that extends back to ancient thinkers untouched by Jewish or Christian revelation—that supports the positions of those who supposedly have no rational basis for their views.


Increasingly, enemies of what James Madison called the “sacred rights of conscience” cloak themselves in the mantle of science to marginalize their opponents. But close scrutiny reveals that it is their own views that are thinly supported—that are, as they might say dismissively, nothing but articles of faith. In any event, that is something I hope to demonstrate in the pages that follow.










Part I FUNDAMENTALS











1 COMMON PRINCIPLES, COMMON FOES



SOME PEOPLE THINK that the alliance of social and economic conservatives is at best a marriage of convenience. I couldn’t disagree more. Basic shared principles should lead serious social conservatives to be economic conservatives as well. And those same principles should lead serious economic conservatives to be social conservatives.


A sound conservatism will, as a matter of principle, honor limited government, restrained spending, honest money, and low taxes, while upholding the sanctity of human life in all stages and conditions, the dignity of marriage as the conjugal union of husband and wife, and the protection of the innocence of children.




The Pillars of a Decent Society


Any healthy society, any decent society, will rest on three pillars. The first is respect for the human person—the individual human being and his dignity. Where this pillar is in place, the formal and informal institutions of society, and the beliefs and practices of the people, will be such that every member of the human family, irrespective not only of race, sex, or ethnicity but also of age, size, stage of development, or condition of dependency, is treated as a person—that is, as a subject bearing profound, inherent, and equal worth and dignity.


A society that does not nurture respect for the human person—beginning with the child in the womb, and including the mentally and physically impaired and the frail elderly—will sooner or later (probably sooner rather than later) come to regard human beings as mere cogs in the larger social wheel whose dignity and well-being may legitimately be sacrificed for the sake of the collectivity. Some members of the community—those in certain development stages, for example—will come to be regarded as disposable. Others—those in certain conditions of dependency, for example—will come to be viewed as intolerably burdensome, as “useless eaters,” as “better off dead,” as Lebensunwertes lebens (“life unworthy of life”).


In their most extreme modern forms, totalitarian regimes reduce the individual to an instrument to serve the ends of the fascist state or the future communist utopia. When liberal democratic regimes go awry, it is often because a utilitarian ethic reduces the human person to a means rather than an end to which other things, including the systems and institutions of law, education, and the economy, are means. The abortion license against which we struggle today is dressed up by its defenders in the language of individual and even natural rights, and there can be no doubt that the acceptance of abortion is partly the fruit of me-generation liberal ideology—a corruption (and burlesque) of liberal political philosophy in its classical form. But more fundamentally it is underwritten by a utilitarian ethic that, in the end, vaporizes the very idea of natural rights, treating the idea (in Jeremy Bentham’s famously dismissive words) as “nonsense on stilts.”


In cultures in which religious fanaticism has taken hold, the dignity of the individual is typically sacrificed for the sake of tragically misbegotten theological ideas and goals. By contrast, a liberal democratic ethos, where it is uncorrupted by utilitarianism or me-generation expressive individualism, supports the dignity of the human person by giving witness to basic human rights and liberties. Where a healthy religious life flourishes, faith in God provides a grounding for the dignity and inviolability of the human person by, for example, proposing an understanding of each and every member of the human family, even someone of a different faith or professing no particular faith, as a person made in the image and likeness of the divine Author of our lives and liberties.


The second pillar of any decent society is the institution of the family. It is indispensable. The family, based on the marital commitment of husband and wife, is the original and best ministry of health, education, and welfare. Although no family is perfect, no institution matches the healthy family in its capacity to transmit to each new generation the understandings and traits of character—the values and virtues—on which the success of every other institution of society, from law and government to educational institutions and business firms, vitally depends.


Where families fail to form, or too many break down, the effective transmission of the virtues of honesty, civility, self-restraint, concern for the welfare of others, justice, compassion, and personal responsibility is imperiled. Without these virtues, respect for the dignity of the human person, the first pillar of a decent society, will be undermined and sooner or later lost—for even the most laudable formal institutions cannot uphold respect for human dignity where people do not have the virtues that make that respect a reality and give it vitality in actual social practices.


Respect for the dignity of the human being requires more than formally sound institutions; it also requires a cultural ethos in which people act from conviction to treat one another as human beings should be treated: with respect, civility, justice, compassion. The best legal and political institutions ever devised are of little value where selfishness, contempt for others, dishonesty, injustice, and other types of immorality and irresponsibility flourish. Indeed, the effective working of governmental institutions themselves depends on most people, most of the time, obeying the law out of a sense of moral obligation, not merely out of fear of detection and punishment for law-breaking. And perhaps it goes without saying that the success of business and a market-based economic system depends on there being reasonably virtuous, trustworthy, law-abiding, promise-keeping people to serve as workers and managers, lenders, regulators, and payers of bills for goods and services.


The third pillar of any decent society is a fair and effective system of law and government. This is necessary because none of us is perfectly virtuous all the time, and some people will be deterred from wrongdoing only by the threat of punishment. More important, contemporary philosophers of law tell us that the law coordinates human behavior for the sake of achieving common goals—the common good—especially in dealing with the complexities of modern life. Even if all of us were perfectly virtuous all the time, we would still need a system of laws (considered as a scheme of authoritatively stipulated coordination norms) to accomplish many of our common ends (safely transporting ourselves on the streets, to take a simple example).


The success of business firms and the economy as a whole depends vitally on a fair and effective system and set of institutions for the administration of justice. We need judges skilled in the craft of law and free of corruption. We need to be able to rely on courts to settle disputes, including disputes between parties who act in good faith, and to enforce contracts and other agreements and enforce them in a timely manner. Indeed, the knowledge that contracts will be enforced is usually sufficient to ensure that courts will not actually be called on to enforce them. A sociological fact of which we can be certain is this: where there is no reliable system to administer justice—no confidence that the courts will hold people to their obligations under the law—business will not flourish and everyone in the society will suffer.








Decency and Dynamism


If these three pillars are in place, a society can be a decent one even if it is not a dynamic one. Now, conservatives of a certain stripe believe that a truly decent society cannot be a dynamic one. Dynamism, they believe, causes instability that undermines the pillars of a decent society. So some conservatives in old Europe and even the United States opposed not only industrialism but even the very idea of a commercial society, fearing that commercial economies inevitably produce consumerist and acquisitive materialist attitudes that corrode the foundations of decency. And some, such as several Amish communities in the United States, reject education for their children beyond what is necessary to master reading, writing, and arithmetic, on the ground that higher education leads to worldliness and apostasy and undermines religious faith and moral virtue.


Although a decent society need not be a dynamic one (as the Amish example shows), dynamism need not erode decency. We can strongly support a market-based economy if we understand it correctly, and defend it, as part of a larger whole, where moral values and virtues are honored and nurtured. We can affirm the commercial economy without fearing that it will necessarily take us down the road to corruption. A dynamic society need not be one in which consumerism and materialism become rife and in which moral and spiritual values disappear.


Even some on the Left have taken up the argument that the market system and business generally tend to crowd out moral and spiritual values. Although I applaud those of my liberal colleagues who have rediscovered moral and spiritual values as something important, some of these critics seem to be giving lip service to such values as a pretext to bash an economic system that has been the greatest anti-poverty mechanism ever created. The market system is an engine of social mobility and of economic growth from which all benefit.


In fact, I venture to say that the market economy will almost certainly play a positive moral role when the conditions are in place to sustain it over the long run. So what makes social dynamism possible? The two pillars of social dynamism are, first, institutions of research and education that push back the frontiers of knowledge across the humanities, social sciences, and natural sciences and that transmit knowledge to students and disseminate it to the public at large; and, second, business firms and associated institutions that generate, widely distribute, and preserve wealth.


We can think of universities and business firms, together with respect for the dignity of the human person, the institution of the family, and the system of law and government, as the five pillars of decent and dynamic societies. The university and the business firm depend in various ways for their well-being on the well-being of the others, and they can help to support the others in turn. At the same time, ideologies and practices hostile to the pillars of a decent society can manifest themselves in higher education and in business, and these institutions can erode the social values on which they themselves depend not only for their own integrity but also for their long-term survival.







Attacks


It is all too easy to take the pillars for granted, especially for people who are living in circumstances of general affluence. So it is important to remember that each of them has come under attack from different angles and forces. Operating from within universities, persons and movements have expressed hostility to one or the other of these pillars, usually preaching or acting in the name of high ideals.


Attacks on business and the very idea of the market economy and economic freedom coming from the academic world are well known. Students are sometimes taught to hold business, and especially businesspeople, in contempt as heartless exploiters driven by greed. In my own days as a student, these attacks were often made explicitly in the name of Marxism. One notices less of that after the collapse of the Soviet empire, but the attacks themselves have abated little. Needless to say, where businesses behave unethically, they play into the stereotypes of the enemies of the market system and facilitate their effort to smear business and the free market for the sake of transferring greater control of the economy to government.


Similarly, attacks on the family, and particularly on the institution of marriage on which the family is built, are common in the academy. The line here is that the family, at least as traditionally constituted and understood, is a patriarchal and exploitative institution that oppresses women and imposes on people forms of sexual restraint that are psychologically damaging and that inhibit the free expression of their personality. As has become clear in recent decades, there is a profound threat to the family, one against which we must fight with all our energy and will. It is difficult to think of any item on the domestic agenda that is more critical today than the defense of marriage as the union of husband and wife and the effort to renew and rebuild the marriage culture.


What has also become clear is that the threats to the family (and to the sanctity of human life) are necessarily threats to religious freedom and to religion itself—at least where the religions in question stand up and speak out for conjugal marriage and the rights of the child in the womb. From the point of view of those seeking to redefine marriage and to protect and advance what they regard as the right to abortion, the taming of religion (and the stigmatization and marginalization of religions that refuse to be tamed) is a moral imperative.







Standing—or Falling—Together


Some will counsel that economic conservatives have no horse in this race. They will say that these are moral, cultural, and religious disputes about which businesspeople and others concerned with economic freedom need not concern themselves. The reality is that the ideological movements that today seek to redefine marriage and abolish its normativity for romantic relations and the rearing of children are the same movements that seek to undermine the market-based economic system and replace it with statist control of vast areas of economic life. Moreover, the rise of ideologies hostile to marriage and the family has had a measurable social impact, and its costs are counted in ruined relationships, damaged lives, and all that follows in the social sphere from these personal catastrophes. In many poorer places in the United States, families are simply failing to form and marriage is disappearing or coming to be regarded as an optional “lifestyle choice”—one among various ways of conducting relationships and having and rearing children.


In 1965, Daniel Patrick Moynihan, a Harvard professor who was then working in the administration of President Lyndon Johnson, shocked Americans by reporting findings that the out-of-wedlock birthrate among African Americans had reached nearly 25 percent. He warned that the phenomenon of boys and girls being raised without fathers in poorer communities would result in social pathologies that would severely harm those most in need of the supports of solid family life.


His predictions were all too quickly verified. The widespread failure of family formation portended disastrous social consequences of delinquency, despair, violence, drug abuse, and crime and incarceration. A snowball effect resulted in the further growth of the out-of-wedlock birthrate. It is now over 70 percent among African Americans. It is worth noting that at the time of Moynihan’s report, the out-of-wedlock birthrate for the population as a whole was almost 6 percent. Today, that rate is over 40 percent.


These are profoundly worrying statistics, with the negative consequences being borne not so much by the affluent as by those in the poorest and most vulnerable sectors of our society. When my liberal colleagues in higher education say, “You guys shouldn’t be worried so much about these social issues, about abortion and marriage; you should be worrying about poverty,” I say, “If you were genuinely worried about poverty, you would be joining us in rebuilding the marriage culture.” Do you want to know why people are trapped in poverty in so many inner cities? The picture is complex, but undeniably a key element of it is the destruction of the family and the prevalence of out-of-wedlock pregnancies and fatherlessness.


The economic consequences of these developments are evident. Consider the need of business to have a responsible and capable work-force. Business cannot manufacture honest, hardworking people to employ. Nor can government create them by law. Businesses and governments depend on there being many such people, but they must rely on the family, assisted by religious communities and other institutions of civil society, to produce them. So business has a stake—a massive stake—in the long-term health of the family. It should avoid doing anything to undermine the family, and it should do what it can, where it can, to strengthen the institution.


As an advocate of dynamic societies, I believe in the market economy and the free-enterprise system. I particularly value the social mobility that economic dynamism makes possible. Indeed, I am a beneficiary of that social mobility. A bit over a hundred years ago, my immigrant grandfathers—one from southern Italy, the other from Syria—were coal miners. Neither had so much as remotely considered the possibility of attending a university; as a practical economic matter, such a thing was simply out of the question. At that time, Woodrow Wilson, the future president of the United States, was the McCormick Professor of Jurisprudence at Princeton. Today, just two generations forward, I, the grandson of those immigrant coal miners, am the McCormick Professor of Jurisprudence at Princeton. And what is truly remarkable is that my story is completely unremarkable. Something like it is the story of millions of Americans. Perhaps it goes without saying that this kind of upward mobility is not common in corporatist or socialist economic systems. It is very common in market-based free-enterprise economies.


Having said that, I should note that I am not a supporter of the laissez-faire doctrine embraced by strict libertarians. I believe that law and government do have important and, indeed, indispensable roles to play in regulating enterprises for the sake of protecting public health, safety, and morals, preventing exploitation and abuse, and promoting fair competitive circumstances of exchange. But these roles are compatible, I would insist, with the ideal of limited government and the principle of subsidiarity, according to which government must respect individual initiative to the extent reasonably possible and avoid violating the autonomy and usurping the authority of families, religious communities, and other institutions of civil society that play the primary role in building character and transmitting virtues.


But having said that, I would warn that limited government—considered as an ideal as vital to business as to the family—cannot be maintained where the marriage culture collapses and families fail to form or easily dissolve. Where these things happen, the health, education, and welfare functions of the family will have to be undertaken by someone, or some institution, and that will sooner or later be the government. To deal with pressing social problems, bureaucracies will grow, and with them the tax burden. Moreover, the growth of crime and other pathologies where family breakdown is rampant will result in the need for more extensive policing and incarceration and, again, increased taxes to pay for these government services. If we want limited government, as we should, and a level of taxation that is not unduly burdensome, we need healthy institutions of civil society, beginning with a flourishing marriage culture that supports family formation and preservation.


Advocates of the market economy, and supporters of marriage and the family, have common opponents in hard-left socialism, the entitlement mentality, and the statist ideologies that provide their intellectual underpinnings. But the union of advocates of limited government and economic freedom, on the one hand, and supporters of marriage and the family, on the other, is not, and must not be regarded as, a mere marriage of convenience. The reason they have common enemies is that they have common principles: respect for the human person, which grounds our commitment to individual liberty and the right to economic freedom and other essential civil liberties; belief in personal responsibility, which is a precondition of individual liberty in any domain; recognition of subsidiarity as the basis for effective but truly limited government and for the integrity of the institutions of civil society that mediate between the individual and the centralized power of the state; respect for the rule of law; and recognition of the vital role played by the family and by religious institutions that support the character-forming functions of the family in the flourishing of any decent and dynamic society.


Paul Ryan, the 2012 Republican vice-presidential nominee, made the point when he observed:




A “libertarian” who wants limited government should embrace the means to his freedom: thriving mediating institutions that create the moral preconditions for economic markets and choice. A “social issues” conservative with a zeal for righteousness should insist on a free-market economy to supply the material needs for families, schools, and churches that inspire moral and spiritual life. In a nutshell, the notion of separating the social from the economic issues is a false choice. They stem from the same root…. They complement and complete each other. A prosperous moral community is a prerequisite for a just and ordered society, and the idea that either side of this current divide can exist independently is a mirage.





The two greatest institutions ever devised for lifting people out of poverty and enabling them to live in dignity are the market economy and the institution of marriage. These institutions will stand together, or they will fall together. Contemporary statist ideologues have contempt for both of these institutions, and they fully understand the connection between them. We who believe in the market and in the family should see the connection no less clearly.













2 THE LIMITS OF CONSTITUTIONAL LIMITS



AS CITIZENS OF a liberal democratic regime, we do not refer to those who govern as “rulers.” We prefer to speak of them as servants—public servants. Of course, they are nothing like the servants in Downton Abbey or Upstairs Downstairs. The extraordinary prestige and the trappings of public office would by themselves be sufficient to distinguish, say, the governor of New York or the president of the United States from Carson the butler. But that prestige also signals an underlying fact that discomfits our democratic and egalitarian sensibilities—namely, that high public officials are indeed rulers. They make rules, enforce them, and resolve disputes about their meaning and applicability. To a very large extent, what they say goes.


Of course, our rulers rule not by dint of sheer power, the way the Mafia might in a territory over which it has gained control. They rule lawfully. Constitutional rules specify public offices and settle procedures for filling them. These rules set the scope, and thus the limits, of the rulers’ jurisdiction and authority. They are rulers who are subject to rules—rules they do not themselves make and cannot easily or purely on their own initiative revise or repeal.


Historically, political theorists have focused on constitutional structural constraints as the most obvious and important way to ensure that rulers do not become tyrants. Important as these constraints are, I would warn against placing too great an emphasis on them. There is a danger in ignoring the other essential features.




What Limits Government?


The U.S. Constitution is famous for its “Madisonian system” of structural constraints on the central government’s powers. More than two hundred years of experience with the system gives us a pretty good perspective on both its strengths and its limitations. The major structural constraints are: (1) the doctrine of the general government as a government of delegated and enumerated, and therefore limited, powers; (2) the dual sovereignty of the general government and the states—with the states functioning as governments of general jurisdiction exercising generalized police powers (a kind of plenary authority), limited under the national constitution only by specific prohibitions or by grants of power to the general government; (3) the separation of legislative, executive, and judicial powers within the national government, creating a system of “checks and balances” that limits the power of any one branch and, it is hoped, improves the quality of government by making the legislative and policy-making processes more challenging, slower, and more deliberative; and (4) the practice (nowhere expressly authorized in the text of the Constitution, but lay that aside for now) of constitutional judicial review by the federal courts.


I often ask my students at the beginning of my undergraduate course on civil liberties how the framers of the Constitution of the United States sought to preserve liberty and prevent tyranny. It is, alas, a testament to the poor quality of civic education in the United States that almost none of the students can answer the question correctly. Nor, I suspect, could the editors of the New York Times or other opinion-shaping elites. The typical answer goes this way:




Well, Professor, I can tell you how the framers of the Constitution sought to protect liberty and prevent tyranny. They attached to the Constitution a Bill of Rights to protect the individual and minorities against the tyranny of the majority. And they vested the power to enforce those rights in the hands of judges who serve for life, are not subject to election or recall, cannot be removed from office except on impeachment for serious misconduct, and are therefore able to protect people’s rights without fear of political retaliation.





This is about as wrong as you can get—but it is widely believed, and not just by university students. None of the American Founders, even among those who favored judicial review and regarded it as implicit in the Constitution (which not all did), believed that judicial review was the central, or even a significant, constraint on the national government’s power. Nor did the Founders believe that judicial enforcement of Bill of Rights guarantees would be an important way of protecting liberty. Those who supported the proposed Constitution, the Federalists, generally opposed the addition of a Bill of Rights because they feared it would actually undermine what they regarded as the main structural constraints protecting freedom and preventing tyranny—namely, (1) the conception and public understanding of the general government as a government of delegated and enumerated powers, and (2) the division of powers between the national government and the states in a system of dual sovereignty.1 When political necessity forced the Federalists to yield to demands for a Bill of Rights (in the form of the first eight amendments to the Constitution), they took care to add two more amendments—the ninth and tenth—designed to reinforce the delegated-powers doctrine and the principles of federalism that they feared inclusion of a Bill of Rights would obscure or weaken.


As for the way judicial review has functioned as a structural constraint in American history, suffice it to say that the practice has given Oxford University legal and political philosopher Jeremy Waldron, a fierce critic of judicial review, plenty of ammunition in making his case against permitting judges to invalidate legislation on constitutional grounds.2 The federal courts, and the Supreme Court in particular, have had their glory moments, to be sure, such as in the racial desegregation case of Brown v. Board of Education in the 1950s. But they have also handed down decision after decision—from Dred Scott v. Sandford in the 1850s, which facilitated the expansion of slavery, to Roe v. Wade in the 1970s, which legalized abortion throughout the United States—in which they have plainly overstepped the bounds of their own authority and, without any warrant in the text, logic, structure, or original understanding of the Constitution, imposed their personal moral and political opinions on the entire nation under the pretext of enforcing constitutional guarantees. These usurpations are, quite apart from whatever one’s views happen to be on slavery and abortion, a stain on the courts and a disgrace to the constitutional system, bringing it into disrepute and undermining its basic democratic principles.


Moreover, since the 1930s, the courts have done very little by way of exercising the power of judicial review to support the other constitutional structural constraints on central governmental power. A very small number of isolated decisions have struck down this or that specific piece of federal legislation as exceeding the delegated powers of the national government or infringing on the reserved powers of the states, but that is about it.3 Most recently, and spectacularly, the Supreme Court found a way, by a bare majority, to uphold what seemed to many to be a rather obvious case of constitutional over-reaching by the national government—the imposition of an individual mandate requiring citizens to purchase health-insurance coverage as part of President Barack Obama’s signature Patient Protection and Affordable Care Act.4


The government defended the mandate as a legitimate exercise of the expressly delegated power to regulate commerce among the several states. The trouble is that on its face the mandate does not appear to regulate commerce at all; it seems to force people into commerce—a particular kind of commerce—on pain of a financial penalty. The Supreme Court’s four liberal justices were willing to stick to what has become long-standing tradition for those in their ideological camp—namely, counting virtually anything the national government proposes to do as a legitimate exercise of the power to regulate interstate commerce if that’s what the government says it is. The five more conservative justices were willing to say that whatever was going on with the imposition of a mandate to purchase health insurance, it was not regulating interstate commerce. But one of the five, Chief Justice John Roberts, decided to reinterpret the penalty as something that the Obama administration and its supporters in Congress had repeatedly and vociferously denied it was during the debate leading up to the passage of the Patient Protection and Affordable Care Act—namely, a tax. He then joined the four liberals to uphold the mandate and the legislation as a whole as constitutionally permissible.


It shouldn’t have come to a decision by the courts at all. Congress itself, and the president, should have recognized and honored the fact that the Constitution does not empower the national government to impose a mandate on the people to purchase products, including health-care coverage. One of the problems with judicial review in general is that its practice tends to encourage the belief among legislators (and, worse still, among citizens more broadly) that the constitutionality of proposed legislation is not the concern of the people’s elected representatives; if a proposed piece of legislation is unconstitutional, they say, then it is up to the courts to strike it down. But this is a travesty. For structural constraints to accomplish what they are meant to accomplish, for them to constrain the power of government as they are meant to do, the question of the constitutionality of legislation in light of those constraints is everybody’s business—judges exercising judicial review, yes, but also legislators, executives, and the people themselves.


To its credit, the Tea Party movement—much maligned by the elite print and broadcast media, which now scarcely bothers to hide its biases in favor of larger government, socially liberal policies, and the Democratic Party—succeeded in getting people to think about the health-care individual mandate not merely as a “policy issue” but also as a constitutional question about the scope and limits of federal power. And so for the first time in my lifetime, the debate about the applicability of the doctrine of delegated and enumerated powers has spilled out of the courtrooms and into the streets, as it were. We are having a political debate about the meaning of a fundamental constitutional structural constraint—and thus a debate about limited government. I can’t tell you how it will come out. But I’m glad we’re having it—in particular because of what the debate says about the critical, yet oddly neglected, subject of political culture.







The Health of Political Culture


In 2008, Professor Waldron visited his native New Zealand to read his countrymen the riot act about what he condemned as the abysmal quality of that nation’s parliamentary debate. He assigned the lecture the stinging title “Parliamentary Recklessness” and devoted the bulk of his talk to analyzing and critiquing a range of factors leading to the impoverishment of legislative deliberation. Waldron concluded by pointing to the possibility that the deficiencies of parliamentary debate may be at least partially compensated for by a higher quality of public debate, which could prompt the reforms necessary to begin restoring the integrity of parliamentary debate. But he warned that things could also go the other way. The corruption of parliamentary debate could “infect the political culture at large,” driving public debate down to the condition of parliamentary debate—a condition he chillingly described in the following terms:




Parliament becomes a place where the governing party thinks it has won a great victory when debate is closed down and measures are pushed through under urgency; and the social and political forum generally becomes a place where the greatest victory is drowning out your opponent with the noise that you can bring to bear. And then the premium is on name-calling, on who can bawl the loudest, who can most readily trivialize an opponent’s position, who can succeed in embarrassing or shaming or if need be blackmailing into silence anyone who holds a different view.





So, in a sense, it is up to the people to decide whether they will rise above the corruption that has demeaned parliamentary politics or permit it to “infect the political culture at large.” But “the people” are not some undifferentiated mass; they are people, you and me, individuals. Of course, considered as isolated actors, individuals cannot do a lot to affect the political culture. Individuals can, however, cooperate for greater effectiveness in prosecuting an agenda of conservation or reform, and they can create associations and institutions that are capable of making a difference—pressure groups, think tanks, even tea parties.


Any discussion of the quality of democratic deliberation and decision making (or at least any that amounts to something more than hot air) will acknowledge the indispensable role of civil society’s nongovernmental institutions, what Edmund Burke called the “little platoons.” These institutions sustain a culture in which political institutions do what they are established to do, do it well, and don’t do what they are not authorized to do. The danger is that bad behavior on the part of political institutions—which means bad behavior on the part of officeholders—can weaken, enervate, and even corrupt the institutions of civil society, rendering them impotent to resist the bad behavior and useless to the cause of political reform.


This is true generally, and it is certainly true with respect to the bad behavior of public officials who betray their obligations to serve by transgressing the bounds of their constitutional authority. Constitutional structural constraints are important, but they will be effective only where they are effectually supported by the political culture. The people need to understand them and value them—value them enough to resist usurpations by their rulers even when unconstitutional programs offer immediate gratifications or the relief of urgent problems. This, in turn, requires certain virtues—strengths of character—among the people.


These virtues do not just fall down on people from the heavens. They have to be transmitted through the generations and nurtured by each generation. James Madison said that “a well-instructed people alone can be permanently a free people.” And that is true. It points to the fact that even the best constitutional structures, even the strongest structural constraints on governmental power, aren’t worth the paper they are printed on if people do not understand them, value them, and have the will to resist the blandishments of those offering something tempting in return for giving them up. But it is also true that virtue is needed, and that’s not merely a matter of improving civics teaching in homes and schools. Madison famously defended the Constitution in Federalist Number 51 as “supplying, by opposite and rival interests, the defect of better motives.” He made this point immediately after observing that the first task of government is to control the governed, and the second is to control itself. He allowed that “a dependence on the people is, no doubt, the primary control on the government, but experience has taught mankind the necessity of auxiliary precautions”—hence the constitutional structural constraints, among other things. But even in this formulation they do not stand alone; indeed, they are presented as secondary. What is also necessary, and in fact primary, is healthy and vibrant political culture—“a dependence on the people” to keep the rulers in line.


That brings us back to the role and importance of virtue. John Adams understood as well as anyone the general theory of the Constitution. He was the ablest scholar and political theorist of the founding generation. He certainly got the point about supplying “the defect of better motives,” yet he also understood that the health of political culture was an indispensable element of the success of the constitutional enterprise—an enterprise of ensuring that the rulers stay within the bounds of their legitimate authority and be servants of the people they rule. He remarked that “our Constitution is made for a moral and religious people” and “is wholly inadequate to the government of any other.”5 Why? Because a people lacking in virtue could be counted on to trade liberty for protection, for financial or personal security, for comfort, for being looked after, for being taken care of, for having their problems solved quickly. And there will always be people occupying or standing for public office who will be happy to offer the deal—an expansion of their power in return for what they can offer by virtue of that expansion.


So the question is how to form people fitted out with the virtues making them worthy of freedom and capable of preserving constitutionally limited government, even in the face of strong temptations to compromise it away. Here we see the central political role and significance of the most basic institutions of civil society—the family, the religious community, private organizations (such as the Boy Scouts) devoted to the inculcation of knowledge and virtue, private (often religiously based) educational institutions, and the like. These mediating institutions provide a buffer between the individual and the power of the central state.


It is ultimately the autonomy, integrity, and general flourishing of these institutions that will determine the fate of limited constitutional government. This is not only because of their primary and indispensable role in transmitting virtues; it is also because their performance of health, education, and welfare functions is the only real alternative to the removal of these functions to what Pope Pius XI called a “larger and higher association”—that is, to government. When government expands to play the primary role in performing these functions, the ideal of limited government is soon lost, no matter the formal structural constraints of the Constitution. The corresponding weakening of these institutions damages their ability to perform all their functions, including their moral and pedagogical ones. With that, they surely lose their capacity to influence for good the political culture that, at the end of the day, is the whole shooting match when it comes to whether the ruler can truly be a servant.













3 PRIVATE ACTS, PUBLIC INTERESTS



THEORISTS OF PUBLIC morality—from the ancient Greek philosophers and Roman jurists on—have noticed that apparently private acts of vice, when they multiply and become widespread, can imperil important public interests. This fact embarrasses philosophical efforts to draw a sharp line between a realm of “private” morality that is not subject to law and a domain of public actions that may rightly be subjected to legal regulation.


Considered as isolated acts, someone’s recreational use of narcotics or hallucinogenic drugs, for example, may affect the public weal negligibly, if at all. But an epidemic of drug abuse, though constituted by discrete, private acts of drug taking, damages the common good in myriad ways. This does not by itself settle the question whether drug prohibition is a prudent or effective policy. It does, however, undermine the belief that the recreational use of drugs is a matter of purely private choice into which public authority has no legitimate cause to intrude.


Much the same is true of pornography. Even in defending what he believed to be a moral right to pornography, the late New York University professor Ronald Dworkin identified the public nature of the interests damaged in communities in which pornography becomes freely available and circulates widely. Legal recognition of the right to pornography would, Dworkin conceded, “sharply limit the ability of individuals consciously and reflectively to influence the conditions of their own and their children’s development. It would limit their ability to bring about the cultural structure they think best, a structure in which sexual experience generally has dignity and beauty, without which their own and their families’ sexual experience are likely to have these qualities in less degree.”


In my book Making Men Moral: Civil Liberties and Public Morality and elsewhere, I have argued that Dworkin’s efforts to derive from the principle of equality a moral right to pornography never manage to overcome the force of the public interest in prohibiting or restricting pornography that he himself identifies. That interest is not, fundamentally, in shielding people from shock or offense. It involves something much more substantial: the interest of every member of the community in the quality of the cultural structure that will, to a large extent, shape their experiences, their quality of life, and the choices effectively available, to themselves and their children, in a domain of human affairs marked by profound moral significance.


When we bring this reality into focus, it becomes apparent that the familiar depiction of the debate over pornography regulation as pitting the “rights of individuals” against some amorphous “majority’s dislike of smut” is false to the facts. The public interest in a cultural structure—in which, as Dworkin said, “sexual experience has dignity and beauty”—is the concrete interest of individuals and families who constitute “the public.” The obligations of others to respect, and of governments to respect and protect, their interests is a matter of justice.


It is in a special way a matter of justice to children. Parents’ efforts to bring up their children as respecters of themselves and others will be helped or hindered—perhaps profoundly—by the cultural structure in which children are reared. Whether children themselves ever get a glimpse of pornographic images in childhood is a side issue. A decent social milieu cannot be established or maintained simply by shielding children from such images. It is the attitudes, habits, dispositions, imagination, ideology, values, and choices shaped by a culture in which pornography flourishes that will, in the end, deprive many children of what can without logical or moral strain be characterized as their right to a healthy sexuality. In a society in which sex is depersonalized, and thus degraded, even conscientious parents will have enormous difficulty transmitting to their children the capacity to view themselves and others as persons rather than objects of sexual desire and satisfaction.


There is more to the picture. We know that a more-or-less unbridled culture of pornography can result in a sexualization of children that robs them of their innocence and even places them in jeopardy of sexual exploitation by adults. Can anyone honestly deny that we have witnessed a shameful sexualization of children in our own culture? The clergy child-abuse scandal is only the tip of an iceberg. The problem of pedophile sex tourism to places like Thailand is a dirty secret that will sooner or later break upon the American consciousness and conscience. Should we be surprised at such a thing? Think about the sexualization of adolescents in contemporary music, television, movies, and commercial advertising. Consider the notorious Calvin Klein ads on New York City buses depicting young people in sexually provocative poses. Abercrombie and Fitch took things to the logical next step by peddling thong swimwear to twelve-year-old girls.


Sometimes obscenity or pornography is defined in such a way as to exclude anything qualifying as “art” from falling into the category. I see no reason for this, whether we consider the issue from the point of view of possible legal regulation or from some other perspective. Someone might argue that the artistic value of certain pornographic depictions—you may recall Robert Mapplethorpe’s photograph of a bull whip in a rectum—provides a reason (or additional reason) to immunize it from legal regulation. But such depictions remain pornographic, and their negative impact on public morality cannot be denied. Moreover, it is difficult to see how any degree of artistic merit could justify the insult to morally conscientious taxpayers when they are forced to pay for pornographic depictions.


Art can elevate and ennoble. It can also degrade and even corrupt. Whatever should be done or not done by way of legal restriction of pornographic art, we ought not to make things easy on ourselves by pretending that art cannot be pornographic or that pornographic art cannot degrade. Nor ought we to avert our gaze from the peculiar insult and injustice involved in the government funding of pornography.


There are real and substantial human and personal interests competing with those desires or interests we label “freedom of expression” when it comes to the question of art and pornography. If we, as a society, are to decide against these interests—particularly if we are to do so categorically—we should face up to what we are prepared to sacrifice, particularly when it comes to the well-being of children. And if judges are to impose a decision against these interests on a public that views the matter differently, they should shoulder the burden of providing a legal and moral justification for doing so.


It will not suffice to make mere appeals to “established constitutional principles” or to the fact that a right to free speech is enumerated in the constitutional text, whereas interests competing with it in the case of pornography are not mentioned. The truth is that so-called established constitutional principles on free speech and pornography are, at best, weakly justified in the cases. A bare reliance on the mere fact of an enumeration of a right to free speech will simply confirm the validity of the arguments that Hamilton and other Founders advanced against the Bill of Rights—namely, that the enumeration of certain rights would distort the scheme of liberty established in the body of the Constitution by miseducating Americans about the nature of constitutional government and the moral substance of their rights.










4 LIBERALISM, LIBERATION, AND THE LIBERAL ARTS



WHEN MANY OF the flower children and antiwar activists of the 1960s became professors and college and university administrators in the ’70s and ’80s, they did not overthrow the idea, or at least an idea, of liberal-arts education. In a great many cases, they proclaimed themselves true partisans of liberal-arts ideals.


Now, it is true that many representatives of that generation in positions of influence and authority in the academy today believe that universities should be in the forefront of producing young men and women who will be social activists. More than a few seem to be eager to transform university education into a species of vocational training for aspiring ACLU lawyers, Planned Parenthood volunteers, and “community organizers.” Some colleges and universities actually offer academic credit for social activism. Others, however, resist the idea that learning should be instrumentalized in this way. They profess allegiance to the traditional (or, in any event, traditional-sounding) idea that the point of liberal education is to enrich and even liberate the student learner. That’s what is supposed to be “liberal” about liberal-arts learning—it is supposed to convey the knowledge and impart the intellectual skills and habits of mind that carry with them a certain profound form of freedom.


However traditional this may sound, there is nevertheless an unbridgeable chasm between the idea of liberal-arts education as classically conceived and the conception some influential academics promote today. Many academic humanists and social scientists working in contemporary higher education propose as the goal of liberal-arts learning liberation; the question is, liberation from what?


In their conception (what I call the revisionist conception), it is liberation from traditional social constraints and norms of morality—the beliefs, principles, and structures by which earlier generations of Americans and people in the West generally had been taught to govern their conduct for the sake of personal virtue and the common good. Why do they regard this form of “liberation” as desirable? Because it has become a matter of dogma that the traditional norms and structures are irrational—they are vestiges of superstition and phobia that impede the free development of personalities by restricting people’s capacities to act on their desires.
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