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Introduction


There are two stages of successful estate planning that ensure your assets will be passed on according to your wishes. Your heirs should enjoy a smooth transfer of their inheritance based on your instructions as to who gets what from your estate, when they get it, and who is in charge of the process that will transfer your assets to your heirs according to your written instructions with no unneeded expense or delay.


The first step is to create a plan for your beneficiaries while you are still alive and competent. This step is critical and may entail a combination of revocable and irrevocable trusts, gifts, joint ownership, and beneficiary designations. Beneficiaries should be named for all intangible assets and titled assets, and specific instructions should be in place as to the designation of heirs to specific tangible assets. The goal of planning is, at the end of the day, to have no assets in your individual name or assets with no beneficiary named. We want to settle estates privately, quickly, and inexpensively. Beneficiary designations are flexible and choosing the right combination for your plan can be critical. Avoiding probate is a valuable gift to your beneficiaries.


The second step is directed to potential heirs so that they can claim transfer of assets rightfully theirs under the rules of law for intestate estates. If no plans were made ahead of death, the potential heirs should know their rights and be aware of the legal process and how it affects them. Resolving disagreements or misunderstandings with other potential heirs saves time, avoids hurt feelings, and makes a seamless transition of assets possible.


Much has been written about the pros and cons of wills and trusts. Avoiding probate is the purported advantage of trusts over wills since wills are probated and trusts are not. But a trust is not always right for everyone. There are other probate-avoiding methods for simple estates that are now being used. Planned use of beneficiary designations and pay-on-death transfer of certain assets (including real estate) should be considered as a good alternative or addition to traditional estate planning.


Everyone’s goal in settling a decedent’s estate should be to allow the process to be done with minimal drama, few misunderstandings, and no family estrangement. Planning is a two-part process to get the maximum benefit from beneficiary designations before death and after death.









CHAPTER 1


Stages of Planning


The first part of the estate planning process is deciding upon the appropriate type of legal plan that best suits the family situation and dispositive objectives of the person making the plan. We plan for death, but also need to plan for disability. We break this down into pre-death planning and post-death planning and procedures.


WHAT IS AN ESTATE?


A person’s estate consists of everything owned at the time of death as well as what other assets come into being and rights that could accrue after death. It could also mean things that could be part of a person’s assets while alive but could expire at the time of death if not used up before then. Let’s break that down.




	Everything owned at the time of death includes such things as real estate, personal property (which means tangible things like furniture, vehicles, and sports equipment), and intangible things like money, bank accounts, stocks, investments, or royalties.


	Life insurance proceeds are paid out at the time of death. Other types of insurance or investments can also have a beneficiary and the beneficiary can be the estate (in which case they would be probated) or the trust, if any, could be the beneficiary. If a named beneficiary is a person (or people) the proceeds are not probatable nor are they considered trust assets.


	Some things, like some annuity contracts, are assets while a person is alive but often cease to be at time of death. Assets which a person has control over when alive and which the person can transfer ownership of, called powers of appointment, may have considerable value while a person is alive and maybe none at death. An example might be when, in a will, a donor dies and leaves an asset to someone else who is instructed to transfer that property to another person or institution of his or her choice. This is sometimes used in charitable bequests.





The goal of estate planning is to create a plan for distribution that includes who should get the assets, under what conditions, naming who will be in charge of that process, and setting up the most advantageous plan cost and time wise. This might include tax planning, probate avoidance, asset management for heirs, and planning for special needs heirs, such as the disabled or minors.


Some states have laws that approve a state promulgated fill-in-the-blank will that anyone can use to make their own will. That will would meet all the state’s requirements for a legal will including specific instructions on witnessing and signing. Using this will can save the cost of an attorney-prepared simple will, but be warned: It still has to go through the probate process. Avoiding probate is one of the goals of good estate planning.


Your plan should answer all the “what ifs” that could occur and have a solution that covers those. For example, what if a named heir dies before you? Would that deceased heir’s share of the estate go to that person’s children or spouse, or to charity? What if the deceased heir’s children are minors? Who would then be in charge of the minors’ share, and under what circumstances or at what age should the minor children have their inheritance turned over to them? We want to do our best to identify situations that could, if not planned for, cause family conflict or even estrangement.


In a joint marital situation where one spouse survives the other, should provisions be made in case the survivor remarries? Would there be restrictions on the ability of a surviving spouse to amend a trust to include protections for a new partner? Should this be an irrevocable trust in which the new spouse would have the right to the use of the former marital home and an income from the former joint assets, or should the new spouse have unlimited access to the former joint assets?


Then there are the tangible assets that need to be designated to specific individuals. Who gets mom’s wedding ring or other one-of-a-kind items at her death? Is there a family farm or business that needs to be kept operating, and if so, by whom? There are a lot of plans that need to be made and each family’s situation is unique to them. Making no plan at all is a plan in itself. Leaving a mess behind for the heirs to sort is in fact a plan but is not a good one.


We need to lay out in clear and concise language the legal process of creating an estate plan and to anticipate some common issues that occur if the planning goes awry. I will briefly go over standard planning techniques involving wills, testamentary and living trusts, probate-avoiding techniques which do not involve trusts, and post-death procedures and issues. These subjects are covered in more detail in my series of “for every-one” books: Living Trusts for Everyone, How to Avoid Probate for Everyone, and Settling Estates for Everyone. I will use a broad brush in covering these topics herein and move on to common sense, but not illegal, advice on real-life situations often unanticipated by the ones making the estate plan.


There are specific ways to help heirs and families work together in dealing with the practical things that need to be done at the death of a loved one. These are not just legal actions. While dealing with grief is not the focus here, the pre-and post-death periods are typically emotional and stressful. People react sometimes in unpredictable and illogical ways to the death of a loved one and may say or do things that would otherwise seem out of character. Families are sometimes estranged over money issues and assumptions as to property disposition.


Disagreements with the deceased’s instructions, the role and rights of in-laws, stepchildren, and second or third marriages are all issues that can tear families apart. Family businesses are always a difficult thing to figure out. So, seeing how others have handled situations that might exist or could arise in your own case could be helpful and can in some cases lead to actions which can ease some of the stress-fueled reactions.


If you are in the planning stage for your own estate or are assisting someone else, the scenarios presented could help you set up a plan that will lead to fewer problems than might otherwise arise. If you are an heir, executor, or trustee, you might be helped by knowing how to administer an estate efficiently while keeping in mind the expectations and fears of the heirs and beneficiaries.


Read and learn about wills and trusts: Familiarize yourself with the basics of estate planning, wills, and trusts. Understand the key concepts affecting beneficiaries, executors, trustees, and the distribution of assets. Seek professional advice from an estate planning attorney or financial planner to ensure you make informed decisions.


Create a comprehensive estate plan: Draft a will or trust that clearly outlines your wishes regarding asset distribution, guardianship of minor children (if applicable), and any specific bequests. Consider establishing a trust, which can provide additional control and flexibility in managing and distributing assets for beneficiaries over time rather than a lump-sum payout. Work with a qualified professional to create a plan tailored to your specific circumstances.


If the planning process is completed properly while the decedent is alive and competent, the beneficiaries will have the assets transferred to them quickly and without court involvement. The various legal processes for pre-death planning are explained herein with emphasis on revocable trusts and various types of beneficiary plan distributions. Powers of attorney can also be used to set up proper plans while the settlor is alive.


First, we need to narrow the focus to the kinds of beneficiaries that are out there, since beneficiaries are not just people but can be groups of people, companies, organizations, and the public at large. When we say beneficiary, what comes to mind is life insurance, but the word beneficiary encompasses more than just that.


What or who can be a beneficiary? It doesn’t have to be a person, but usually is. And it is not always money that is being directed through a beneficiary designation. The word might be defined as anyone who receives a benefit from another after the giver’s death. It could be money or an inheritance or even a gift. But there are various situations wherein a beneficiary is named along with various conditions or stipulations that might be involved with the designation. It might be a person or institution that is named as a potential recipient of money, such as a trust set up for a class of people—for example, the homeless or those suffering from a disease or illness.


It could be a gift or legacy left to others after the benefit has vested at the death of the giver. A group of unrelated and even unknown people could be the beneficiaries of another person or group or institution. For example, a city could install public bathrooms or bicycle trails and those who used them would be the beneficiaries who took advantage of the group or institution’s actions. Humankind can be the beneficiary of medical advances or environmental protections. This book does not cover those broader categories of benefits that grantors bestow upon grantees. People and their relationships with other people in estate-planning situations are the areas I will explore. We also need to discuss the difference between revocable and irrevocable beneficiaries.
 








CHAPTER 2


Revocable and Irrevocable Beneficiaries


When planning for the distribution of assets after one’s death, the choice between revocable and irrevocable beneficiaries can play a critical role in estate planning. Both types serve important functions but come with distinct advantages and disadvantages.


COMPARE AND CONTRAST


Revocable beneficiaries are individuals or entities named to receive assets from a financial account, insurance policy, or trust that can be changed or revoked by the account owner at any time before their death. So, revocable just means changeable. This flexibility allows individuals to adapt their estate plans to changing circumstances, such as marital status, financial situation, or relationships. Irrevocable beneficiaries are those which cannot be changed or removed without the beneficiary’s consent. Once a beneficiary designation is set up as irrevocable, the account owner relinquishes control over that specific asset. This can provide certain advantages, such as asset protection and tax benefits, but limits the owner’s ability to modify the designation.


Advantages of Revocable Beneficiaries


Flexibility: The primary advantage of revocable beneficiaries is the flexibility they provide. As life changes, account holders can adjust their beneficiaries accordingly. For example, if a beneficiary passes away or if the account holder enters into a new relationship, changes can be made without significant legal hurdles.


Simplicity: Changes can often be made easily through a simple amendment form or available online account management. This ease of management can save time and reduce the potential for disputes among heirs.


Control: The account owner maintains control over the asset until their death, allowing them to make decisions that best fit their current situation.


Disadvantages of Revocable Beneficiaries


Potential for Misuse: Because revocable beneficiaries can be changed easily, there is a risk that the account holder might alter beneficiary designations impulsively, while impaired, or under undue influence, leading to family disputes and allegations of self-dealing or mismanagement.


Creditor Claims: Assets with revocable beneficiaries may still be considered part of the account holder’s estate for creditor claims. This can pose a risk in situations where the account holder faces legal judgments or debts.


Advantages of Irrevocable Beneficiaries


Asset Protection: Assets designated to irrevocable beneficiaries are often shielded from creditors, as they are no longer considered part of the account holder’s estate. This can be especially beneficial in protecting wealth from lawsuits or bankruptcy. Keep in mind, though, that there are statutes such as the Fraudulent Conveyance Act in some states, where transfers of assets to avoid creditor claims can be clawed back.


Tax Benefits: Certain irrevocable trusts can provide tax advantages, such as reducing the taxable estate or avoiding estate taxes altogether, depending on how they are structured.


Certainty and Security: Beneficiaries can feel secure knowing that their designation cannot be altered, which can prevent family disputes or confusion over asset distribution.


Medicaid Qualification: If you are creating a trust-based plan that preserves need-based programs for a beneficiary, the assets can be considered non-countable in determining eligibility for programs such as Medicaid or SSI, depending state law. The trust assets are also removed from the estate of the grantor of the trust, which can prove to be a tax benefit.


Disadvantages of Irrevocable Beneficiaries


Inflexibility: The inability to change the beneficiary can lead to complications if circumstances change. For example, if the irrevocable beneficiary dies or if the relationship with a grantee sours, the account holder has limited recourse to adjust the designation. However, with a carefully drawn plan, contingencies such as what to do in the event of the death of a beneficiary can be addressed when the documents are drafted. I call these the “what if?” scenarios that could reasonably occur, no matter how unlikely.


Complexity: Establishing irrevocable beneficiaries often requires more legal oversight and documentation, potentially leading to higher costs and more complicated estate planning processes.


Personal Circumstances: Life changes such as marriage, divorce, bankruptcy, or the birth of children and grandchildren can influence the decision to designate revocable or irrevocable beneficiaries. Understanding personal relationships and potential future changes is essential.


Financial Goals: If protecting assets from creditors or minimizing estate taxes is a priority, irrevocable beneficiaries may be more suitable. Conversely, if flexibility is more important, revocable beneficiaries may be the way to go.


Family Dynamics: Complex family situations, such as blended families or estranged relationships, can necessitate careful consideration of how beneficiaries are designated. The potential for disputes may make irrevocable designations less appealing.


Revocable Beneficiary Scenario


Consider a middle-aged individual, Alex, who has designated his sister as the revocable beneficiary on his life insurance policy. A few years later, Alex marries, and he wishes to update his beneficiary to include his new spouse for some or all of the insurance proceeds. The process is straightforward, and he submits a form to his insurance company, securing his spouse’s future financial protection.


Irrevocable Beneficiary Scenario


Now, imagine Sarah, who has significant assets and wants to protect her wealth from potential creditors. She establishes an irrevocable trust, naming her children as beneficiaries. Although she cannot change this designation, it provides her peace of mind knowing her children’s inheritance is safeguarded from her creditors, should any financial challenges arise.


Once you name someone as an irrevocable beneficiary, you generally cannot change the designation without their consent. This often applies in situations involving certain types of life insurance policies or trust arrangements. It also may be a requirement in a divorce decree to ensure the rights to alimony or child support. Sometimes, if allowed by the terms of an asset or insurance policy, the deceased might have sold his expected beneficiary benefit in life insurance, for example, to another person or company that would insist that the beneficiary change be made irrevocable to protect their investment.


Revocable Versus Irrevocable Trusts


Most trusts for estate planning purposes are revocable. That means that the trust maker—the grantor—can not only revoke the trust but can also change the terms of it by a simple amendment rather that starting from scratch. Once the grantor dies, the trust terms become irrevocable, i.e., unchangeable. But a trust can be set up so that some parts are unchangeable and other parts not. Also, a trust can by its terms continue for long after the death of the grantor for purposes such as managing money for a beneficiary for his or her life and may even continue for the lifetimes of the grantor’s grandchildren. So, it is very flexible.









CHAPTER 3


If You Are the Grantor


Regardless of who you are, or how much money and property you have, your estate plan already exists. The plan is in effect right now, as you read this. You did not have to see a lawyer, make a will, set up a trust, or decide who gets what part of your assets at your death or who will be in charge of carrying out your plan.


WHO WILL BE YOUR BENEFICIARIES?


You see, if you do nothing at all, the law in your state of residence at the time of your death has already provided a plan for you. The plan is probably not what you would have chosen, but it is what it is and will stay that way if you die without having your plan in place.


I am talking about the written legal statutes that spell out the procedures to be used regarding your assets owned at death. The law abhors a vacuum, you see. So, if you die without a will or a trust, or have not named beneficiaries for your titled assets, your state law jumps in and sets out who gets what, when they get it, who oversees your estate, and the procedures that will be used to settle your estate. If you have not created documents to address these issues you are said to have died intestate—without a will.


Your estate will go through supervised probate if you rely on state law to determine your heirs. The laws are not exactly the same from state to state, but in general heirs are determined by your marital status; your children; and if no children a bloodline chain of your grandchildren; your parents, if alive; siblings, if any; and if none of the above outlive you, then even nieces and nephews could be in line to inherit. At some point if there are no heirs in your familial chain, the assets in your name could escheat (or revert) to the state. So, the state of your residence becomes your beneficiary. For detailed and (we hope) accurate information in your state do an internet search for keywords “descent and distribution” + “your state’s name.”


A revocable trust is the best and most versatile basis for an estate plan. Aside from tax planning, there are at least eight situations where a trust is vital to carrying out the wishes of the deceased and providing long-term management of the trust assets for certain beneficiaries:




	A trust avoids probate if properly funded—a will must be probated.


	To protect and manage minor children’s inheritance until their attaining the age of majority—or beyond.


	You have special needs or disabled heirs who depend upon need-based governmental programs.


	Your heirs are spendthrifts or are incarcerated or otherwise not able to manage their money properly.


	You and your partner are an unmarried couple. (Note that an unmarried couple can be any two or more unmarried persons. Mother and son, for example.)


	You and your partner and the children of each of you are a blended family, and you want to protect the inheritance rights of all the children.


	You and your partner have separate assets with different wishes as to who ultimately inherits. Note that you may choose separate trusts in that situation with separate trustees and separate beneficiary provisions.


	You want the privacy that a trust provides. Wills are public record so anyone can read your probate file and have access to what should be (in my opinion) private information.
 




A trust for estate planning purposes is much like a will. It lays out, in writing, who gets your assets at your death and under what conditions and names the people in charge of carrying out those instructions. The difference is that with a will all your assets are still in your name at your death and the heirs need a probate court order to transfer them to the heirs who are supposed to get them. Probate can cost thousands of dollars and take months or even years to complete. A trust is not required to go through probate.


The advantage of probate is that all of the actions of the probate personal representative can be under the supervision of the probate judge, which can be vital if the personal representative is less than honest or a sloppy record keeper.


A trust is similar to a corporation in that it is a legal entity created by paperwork as authorized by law and it has the ability to own things. For example, Ron’s Doughnuts, Inc. is a corporation with a checking account, lots of ovens and display cases, dough mixers, donuts, and even a delivery truck. But Ron owns the corporation, so if Ron dies, the corporation is in a sense still alive and is still the owner of all the corporate assets. The corporate bylaws may direct what happens to the corporation insofar as management and control of the business are to be handled.


A trust is likewise a legal entity which can own things. Ron can create the trust and transfer the company assets into the trust name. So, Ron’s trust can own Ron’s house, his cars, his furniture, investments, and even the corporate stock in Ron’s Doughnuts, Inc. When Ron dies, the trust is still alive and by its written instructions a new trust manager, called a trustee, takes over immediately to gather trust assets and disburse or manage them according to Ron’s instructions.


All of this can be done with no lawyers or legal expense or waiting periods. The trust lawyer may create the trust document, but the post-death legal duties will be dramatically reduced. Remember that in a trust settlement, many of the actions taken are clerical in nature and do not require a lawyer to carry them out.
 

With a trust, the person in charge after your death can immediately begin carrying out your wishes with no court permission needed. Debts can be paid (there may be a waiting period on debt payment taking into account publication of the death of the trust creator and a time limit on presenting claims), assets transferred or sold, and when all the assets have been given out (or set aside for certain heirs such as minor children), the job is done. This typically takes a few weeks rather than years and involves little, if any, cost. Some states have state inheritance taxes that must be paid even though in most cases there is no federal estate tax. In those states a return must be filed for either a probate settlement or a probated will. The inheritance tax is usually only levied if the estate exceeds a certain minimum dollar amount.


The supposed downside of a trust is that it costs more than a will to set up. But the long-term cost savings and its flexibility are substantial with a trust. Also, there is a big disparity on what attorneys charge to create a trust-based estate plan. Some are reasonable and others are outrageously expensive—for what is basically the same situation. Shop around.


One not-uncommon situation is where a couple create a joint trust and put their assets into trust ownership. What once were individually owned assets have now become joint assets. Both parties could have originally agreed to a final distribution of all the assets, but the concern is that at the death of one of them, the survivor as sole trustee could change the revocable trust final distribution instructions. Many people who create a joint trust have children from a prior marriage and fear that the surviving grantor would remarry and leave the trust assets to a new spouse or would disinherit the first to die’s heirs. Also if you are in a community property state (Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin) or there are valid outstanding prenuptial agreements, an attorney should be consulted to see how that may affect the settlement process.


 



Question: My partner and I have been together for forty years but we have never married. Our house is mortgage free and it is in both of our names. We have joint bank accounts, and each own our own car. We have never talked about who our heirs should be since we are mostly concerned about taking care of each other. There were no children, but we do have siblings as well as nieces and nephews. Should we make a will?


My partner says the state law will decide who gets what when we are gone. I worry that there will be a lot of fighting and hurt feelings if nobody knows what we wanted done. Another thing: should we get married?


Answer: Settling an estate is the process of identifying and claiming your assets and your debts and, for sure under the eyes of a judge, seeing that all debts including court costs, taxes, and usually attorney fees are paid and that the remaining assets (if any) are turned over to the people who are legally entitled to them. My book Settling Estates for Everyone sets out in detail how to get through the process of gathering assets, paying expenses, and distributing those to the people entitled to them.





The government plan does not have to be your plan. If you want something different done, then it is up to you to put together a plan that satisfies your wishes and intentions. You need to create the plan before you become incompetent or die, since then it will in most cases be too late.
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