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To Katharine Graham, Chairman of the Board, The Washington Post Company, for her unwavering commitment to an independent press and the First Amendment.

And to our children, Tali, Thane and Tracey






A court which is final and unreviewable needs more careful scrutiny than any other. Unreviewable power is the most likely to self-indulge itself and the least likely to engage in dispassionate self-analysis…. In a country like ours, no public institution, or the people who operate it, can be above public debate.

Warren E. Burger, Circuit Court of Appeals Judge, to Ohio Judicial Conference on September 4, 1968—nine months before being named Chief Justice of the United States








AUTHORS’ NOTE

Two people labored as long and as hard on this book as the authors.

Al Kamen, a former reporter for the Rocky Mountain News, assisted us in the reporting, writing and editing of this book. He was the chief negotiator and buffer between us. His thoroughness, skepticism and sense of fairness contributed immeasurably. No person has ever offered us as much intelligence, endurance, tact, patience and friendship.

Benjamin Weiser, now a reporter for The Washington Post, helped in the research, writing, editing and reporting. A devoted and resourceful assistant, no one could have been more loyal and trusted.

This book is as much theirs as ours.






INTRODUCTION

THE UNITED STATES SUPREME COURT, the highest court in the land, is the final forum for appeal in the American judiciary. The Court has interpreted the Constitution and has decided the country’s preeminent legal disputes for nearly two centuries. Virtually every issue of significance in American society eventually arrives at the Supreme Court. Its decisions ultimately affect the rights and freedom of every citizen—poor, rich, Black people, Indian people, pregnant women, those accused of crime, those on death row, newspaper publishers, pornographers, environmentalists, businessmen, baseball players, prisoners and presidents.

For those nearly 200 years, the Court has made its decisions in absolute secrecy, handing down its judgments in formal written opinions. The Court’s deliberative process—its internal debates, the tentative positions taken by the justices, the preliminary votes, the various drafts of written opinions, the negotiations, confrontations and compromises—is hidden from public view.

The Court has developed certain traditions and rules, largely unwritten, that are designed to preserve the secrecy of its deliberations. The few previous attempts to describe the Court’s internal workings—biographies of particular justices or histories of individual cases—have been published years, often decades, after the events, or have reflected the viewpoints of only a few justices.

Much of the history, notably the period that included the continued court-ordered desegregation of public schools, the Vietnam War, and the role of the states in regulating abortion, suggests that the detailed steps of decision making, the often hidden motives of the decision makers, can be as important as the eventual decisions themselves. Yet the Court, unlike the Congress and the presidency, has by and large escaped public scrutiny. And because its members are not subject to periodic reelection, but are appointed for life, the Court is less disposed to allow its decision making to become public. Little is usually known about the justices when they are appointed, and after taking office they limit their public exposure to the Court’s published opinions and occasional, largely ceremonial, appearances.

The Justices Behind Roe v. Wade is an account of the inner workings of the Supreme Court from 1969 to 1973—the first four years of Warren E. Burger’s tenure as chief justice of the United States. However, it is not intended as a comprehensive review of all the important decisions made during the period.

The Court conducts its business during an annual session called a term, which begins each October and continues until the last opinion is announced in June or early July. The Court recess runs from then until the next October.

Normally, there are seven decision-making steps in each case the Court takes.

1. The decision to take the case requires that the Court note its jurisdiction or formally grant cert. Under the Court’s procedures, the justices have discretion in selecting which cases they will consider. At least four of the nine justices must vote to hear a case. These votes are cast in a secret conference attended only by the justices, and the actual vote is ordinarily not disclosed.

2. Once the Court agrees to hear a case, it is scheduled for written and oral argument by the lawyers for the opposing sides. The written arguments, called legal briefs, are filed with the Court and are available to the public. The oral arguments are presented to the justices publicly in the courtroom; a half hour is usually allotted to each side.

3. A few days after oral arguments, the justices discuss the case at a closed meeting called the case conference. There is a preliminary discussion and an initial vote is taken. Like all appellate courts, the Supreme Court normally uses the facts already developed from testimony and information presented to the lower trial court. The Supreme Court can reinterpret the laws, the U.S. Constitution and prior cases. On this basis, the decisions of lower courts are affirmed or reversed. As in the cert conference, at which justices decide which cases to hear, only the justices attend the case conferences. (The nine members of the Court often refer to themselves collectively as the conference.)

4. The next crucial step is the selection of one of the nine justices to write a majority opinion. By tradition, the chief justice, if he is in the initial majority, can assign himself or another member of the majority to write the opinion. When he is not in the majority, the senior justice in the majority makes the assignment.

5. While one justice is writing the majority opinion, others may also be drafting a dissent or a separate concurrence. It can be months before these opinions—a majority, dissent or concurrence—are sent out or circulated to the other justices. In some cases, the majority opinion goes through dozens of drafts, as both the opinion and the reasoning may be changed to accommodate other members of a potential majority or to win over wavering justices. As the justices read the drafts, they may shift their votes from one opinion to another. On some occasions, what had initially appeared to be a majority vanishes and a dissenting opinion picks up enough votes to become the tentative majority opinion of the Court.

6. In the next to last stage, the justices join a majority or a dissenting opinion. Justices often view the timing, the sequence and the explanations offered for “joins” as crucial to their efforts to put together and hold a majority.

7. In announcing and publishing the final opinion, the justices choose how much of their reasoning to make public. Only the final versions of these opinions are available in law libraries. The published majority opinion provides the legal precedents which guide future decisions by lower courts and the Supreme Court itself.



We began this project in the summer of 1977 as two laymen lacking a comprehensive knowledge of the law. We read as many of the cases and as much of the background material about the period as time would allow. We found the work of Derrick Bell, Paul Brest, Lyle Denniston, Fred Graham, Eugene Gressman, Gerald Gunther, Richard Kluger, Nathan Lewin, Anthony Lewis, John MacKenzie, Michael Meltsner, John Nowak, Ronald Rotunda, Nina Totenberg and Laurence Tribe particularly helpful. We thank them, and countless others on whose writings we have drawn.

Most of the information in this book is based on interviews with more than 200 people, including several justices, more than 170 former law clerks, and several dozen former employees of the Court. Chief Justice Warren E. Burger declined to assist us in any way. Virtually all the interviews were conducted “on background,” meaning that the identity of the source will be kept confidential. This assurance of confidentiality to our sources was necessary to secure their cooperation.

The sources who helped us were persons of remarkable intelligence. They had unusually precise recall about the handling of cases that came before the Court, particularly the important ones. However, the core documentation for this book came from unpublished material that was made available to us by dozens of sources who had access to the documents. We obtained internal memoranda between justices, letters, notes taken at conference, case assignment sheets, diaries, unpublished drafts of opinions and, in several instances, drafts that were never circulated even to the other justices. By the time we had concluded our research, we had filled eight file drawers with thousands of pages of documents from the chambers of the 11 justices who served during the period 1969 to 1973.

For each of the four terms we describe, we had at least one, usually two, and often three or four reliable sources in each justice’s chamber, in no case fewer than 20 sources per term. Where documents are quoted, we have had direct access to the originals or to copies. We have attributed thoughts, feelings, conclusions, predispositions and motivations to each of the justices. This information comes from the justices themselves, their diaries or memoranda, their statements to clerks or colleagues, or their positions as regularly enunciated in their published Court opinions. No characterization of a justice could be comprehensive, but we believe those that are provided help explain the decisions and actions.

Bob Woodward

Scott Armstrong






PROLOGUE

EARL WARREN, THE CHIEF JUSTICE of the United States, hailed the elevator operator as if he were campaigning, stepped in and rode to the basement of the Supreme Court Building, where the Court limousine was waiting. Warren easily guided his bulky, 6-foot-1-inch, 220-pound frame into the backseat. Though he was 77, the chief still had great stamina and resilience.

Four young men got into the car with him that fine November Saturday in 1968. They were his clerks, recent law graduates, who for one year were his confidential assistants, ghostwriters, extra sons and intimates. They knew the “Warren Era” was about to end. As chief justice for 15 years, Warren had led a judicial revolution that reshaped many social and political relationships in America. The Warren Court had often plunged the country into bitter controversy as it decreed an end to publicly supported racial discrimination, banned prayer in the public schools, and extended constitutional guarantees to Black people, poor people, Communists, and those who were questioned, arrested or charged by the police. Warren’s clerks revered him as a symbol, the spirit of much that had happened. The former crusading prosecutor, three-term governor of California, and Republican vice-presidential nominee had, as chief justice, a greater impact on the country than most presidents.

The clerks loved their jobs. The way things worked in the chief’s chambers gave them tremendous influence. Warren told them how he wanted the cases to come out. But the legal research and the drafting of Court opinions—even those that had made Warren and his Court famous and infamous—were their domain. Warren was not an abstract thinker, nor was he a gifted scholar. He was more interested in the basic fairness of decisions than the legal rationales.

They headed west, downtown, turned into 16th Street and pulled into the circular driveway of the University Club, a private eating and athletic club next to the Soviet Embassy, four blocks north of the White House. The staff was expecting them. This was a Saturday ritual. Warren was comfortable here. His clerks were less so. They never asked him how he could belong to a club that had no Black members.

As Warren and his clerks moved to lunch, the chief expressed his frustration and his foreboding about a Nixon presidency. Earlier that year, before the election, Warren had tried to ensure a liberal successor by submitting his resignation to President Lyndon B. Johnson. The Senate had rejected Johnson’s nominee, Associate Justice Abe Fortas, as a “crony” of the president. All that had been accomplished was that Nixon now had Warren’s resignation on his desk, and he would name the next chief justice.

Warren was haunted by the prospect. Supreme Court appointments were unpredictable, of course. There was, he told his clerks, no telling what a president might do. He had never imagined that Dwight Eisenhower would pick him in 1953. Ike said he had chosen Warren for his “middle of the road philosophy.” Later Eisenhower remarked that the appointment was “the biggest damned-fool mistake I ever made.”I Well, Warren said, Ike was no lawyer. The clerks smiled. But Richard Nixon was, and he had campaign promises to fulfill. He must have learned from Eisenhower’s experience. He would choose a man with clearly defined views, an experienced judge who had been tested publicly on the issues. The president would look for a reliable, predictable man who was committed to Nixon’s own philosophy.

“Who?” asked the clerks.

“Why don’t we all write down on a piece of paper who we think the nominee will be?” Warren suggested with a grin.

One clerk tore a sheet of paper into five strips and they sealed their choices in an envelope to be opened after Nixon had named his man.

Warren bent slightly over the polished wooden table to conceal the name he wrote.

Warren E. Burger.



Three months later, on the morning of February 4, 1969, Warren Burger, 61, was in his spacious chambers on the fifth floor of the court of appeals on Pennsylvania Avenue, almost midway between the White House and the Supreme Court. President Nixon, who had been in office only two weeks, had invited him to swear in several high-ranking government officials at the White House. When he arrived at the mansion, Burger was instantly admitted at the gate.

Nixon and Burger first met at the Republican National Convention in 1948. Nixon was a freshman congressman and Burger was floor manager for his home-state candidate, Minnesota governor Harold Stassen. At the next convention, four years later, Burger played an important role in Eisenhower’s nomination. He was named assistant attorney general in charge of the Claims Division in the Justice Department, and in 1956 he was appointed to the United States Court of Appeals for the District of Columbia.II On that famously liberal court, Burger became the vocal dissenter whose law-and-order opinions made the headlines. He was no bleeding heart or social activist, but a professional judge, a man of solid achievement.

Now at the White House, the ceremonial swearings-in lasted only a few minutes, but afterward the president invited Burger to the Oval Office. Nixon emphasized the fact that as head of the Executive Branch he was deeply concerned about the judiciary. There was a lot to be done.

Burger could not agree more, he told the president.

Nixon told him that in one of his campaign addresses he had used two points from a speech Burger had given in 1967 at Ripon College in Wisconsin. U.S. News & World Report had reprinted it under the title “What to Do About Crime in U.S.” The men agreed that U.S. News was the country’s best weekly newsmagazine, a Republican voice in an overwhelmingly liberal press. Burger had brought a copy of the article with him.

In his speech Burger had charged that criminal trials were too often long delayed and subsequently encumbered with too many appeals, retrials and other procedural protections for the accused that had been devised by the courts.

Burger had argued that 5-to-10-year delays in criminal trials undermined the public’s confidence in the judicial system. Decent people felt anger, frustration and bitterness, while the criminal was encouraged to think that his free lawyer would somewhere find a technical loophole that would let him off. He had pointed to progressive countries like Holland, Denmark and Sweden, which had simpler and faster criminal justice systems. Their prisons were better and were directed more toward rehabilitation. The murder rate in Sweden was 4 percent of that in the United States. He had stressed that the United States system was presently tilted toward the criminal and needed to be corrected.

Richard Nixon was impressed. This was a voice of reason, of enlightened conservatism—firm, direct and fair. Judge Burger knew what he was talking about. The president questioned him in some detail. He found the answers solid, reflecting his own views, and supported with evidence. Burger had ideas about improving the efficiency of judges. By reducing the time wasted on routine administrative tasks and mediating minor pretrial wrangles among lawyers, a judge could focus on his real job of hearing cases. Burger also was obviously not a judge who focused only on individual cases. He was concerned about the system, the prosecutors, the accused, the victims of crime, the prisons, the effect of home, school, church and community in teaching young people discipline and respect.

The president was eager to appoint solid conservatives to federal judgeships throughout the country. As chairman of a prestigious American Bar Association committee, Burger had traveled around the country and must know many people who could qualify. The president wanted to appoint men of Burger’s caliber to the federal bench, including the Supreme Court. Though the meeting was lasting longer than he had planned, the president buzzed for his White House counsel, John Ehrlichman.

Ehrlichman came down from his second-floor office in the West Wing. Nixon introduced them. “Judge Burger has brought with him an article that is excellent. Make sure that copies are circulated to others on the White House staff,” Nixon said. He added that Burger had constructive, solid ideas on the judicial system as well as for their anticrime campaign. Judge Burger was a man who had done his homework. “Please make an appointment with him to talk,” the president said, “and put into effect what he says.” The chat had turned into a seventy-minute meeting.

Ehrlichman left, concluding that if ever a man was campaigning for elevation in the judiciary, it was Warren Burger. He was perfect, clearly politically astute, and he was pushing all the right buttons for the president. Burger and Ehrlichman never had their follow-up meeting, but from press accounts and bar association talk, Burger knew that Nixon had designated Attorney General John Mitchell, his former campaign manager and law partner, to help find him new judges, including a new chief justice.

Mitchell, Burger understood, was the “heavy hitter,” the one closest to the president. Privately, Burger had expressed doubts to friends whether a New York bond lawyer had the experience to be the nation’s top law-enforcement officer.

On February 18, Mitchell asked for Burger’s help. Shortly thereafter, Burger called at his office in the Justice Department. Knowing that Burger had numerous contacts in legal and judicial circles, Mitchell sought recommendations for nominees to the federal bench. Burger offered some names, and Mitchell wrote down the suggestions. Richard Kleindienst, Mitchell’s deputy, sat in on the end of the hour-long meeting. After Burger left, Mitchell remarked, “In my opinion there goes the next chief justice of the United States.”

A month passed. On April 4, Burger wrote a letter to Mitchell on his personal stationery. “In one of our early conversations you asked me to give you my observations on district judges and others over the country who might warrant consideration for appointment or promotion,” Burger said. He offered three immediate suggestions, adding that “each of these men is especially well qualified.” One of the three names he sent was a federal district judge in Florida, G. Harrold Carswell. Burger also promised to send along other recommendations “from time to time.” Mitchell responded with a thank-you note the same day. Later that month, Burger received an invitation to a White House dinner that the president would give on April 23 to honor Chief Justice Warren.

The president’s toast to Warren was glowing, and Warren in turn rose to praise Nixon. He was concluding his 40 years of public service, he said, with “no malice in my heart.”

The next day, Burger’s longtime archenemy on the appeals court, liberal Chief Judge David L. Bazelon, approached him. Cordially, he pointed out that Burger was the only district or circuit judge at the dinner. “Looks like you’re it,” Bazelon said.

“No,” Burger said, brushing off his old adversary. To Burger, the 59-year-old Bazelon was a meddler—the self-appointed protector of every racial minority, poor person and criminal defendant.

But Washington reporters had also picked up the possible significance of Burger’s White House invitation and began asking him about it. Burger was humble. He neither knew nor expected anything. Asked about other candidates for chief justice whose names were making the rounds, such as Secretary of State William Rogers, Burger downgraded each one. “No, no,” he would tell reporters confidentially, “he wouldn’t be good.” The media made Burger a dark-horse candidate, but there was still a front-runner—Associate Justice Potter Stewart.



A week later, the morning of Wednesday, April 30, Stewart arrived at the Supreme Court late. He hated starting early. Stewart had impressive academic and establishment credentials. Born into a distinguished and wealthy family of Ohio Republicans, he had studied at Hotchkiss and Yale University, where he was Phi Beta Kappa and the editor of the Yale Daily News, before enrolling at Yale Law School, where he was a top student. At age 39 he was appointed by Eisenhower to the Sixth Circuit Court of Appeals. “I can promise you he is not too old,” a leading Senate supporter had said. Stewart quickly came to love the work. He remarked that it involved “all the fun of practicing law without the bother of clients.” Four years later, in late 1958, Eisenhower elevated Stewart to the Supreme Court, one of the youngest justices in history. For a decade, he had dissented from most of the major Warren Court opinions. Now, at 54, he was at his prime, perhaps ready for the final step.

That morning Stewart went straight to his chambers, staring at the marble floor, by habit avoiding eye contact with those he met along the way. A shy man, Stewart was of average height and build, with thin brown hair combed straight back from a receding hairline. In the men’s club atmosphere of the Court, Stewart had found a comfortable shelter. The job was nearly perfect, providing both the prominence of a high government post and intellectual satisfaction, without overexertion. Reaching his chambers, he called John Ehrlichman at the White House. Stewart said he wanted a brief appointment with the president.

Ehrlichman called back shortly. Would three o’clock be okay? He fished for a clue, saying that he had told the president only that it was some matter involving the Court. “Was that enough to tell him?”

Yes, that was enough, Stewart said. Now he was committed to meet with the president, but he still had several hours to think. Stewart knew that he had supporters from Ohio, the Middle West and in GOP circles, who were urging that he be made chief justice. But did he really want it? If he got the job, the new era would become “the Stewart Court.” Technically, the chief was only first among equals, but the post of chief justice had definite prestige.

On the other hand, the chief’s vote counted no more than that of any of the other eight justices. The chief also had the additional chores of administering the Court and managing the building. In terms of pure lawyering, it was better to be an associate justice. All law and no nonsense. Did he want to be involved in all the tedious little decisions? To oversee committees and groups like the Judicial Conference, which was a “board of directors” of the federal judiciary and the judges’ lobby? No, he concluded, he did not want to be bothered. If he got the job of chief, he would rarely see his family and have even less time to relax. His summers at his Bowen Brook Farm in New Hampshire would be disrupted. On a superficial level, there were big pluses. On a deeper level, there were not so many. Less law. More bureaucracy.

There were other considerations. Stewart had seen what President Johnson’s feeble attempt to get his friend Abe Fortas moved from associate to chief had done to the Court. There had been other troubled times when associates had been promoted. The process of getting confirmed might be both contentious and some fun, Stewart thought. A likely target for critics might be his 1964 opinion ruling that a French film, The Lovers, was not hardcore pornography (Jacobellis v. Ohio). He could not define obscenity, he had written, but “I know it when I see it.” It might not be the height of legal sophistication, but the remark expressed Stewart’s Middle Western pragmatism.

The biggest adjustment would be a loss of privacy. Associate justices could live private and relatively anonymous lives. That would change. The job of chief was considered by some to be the most powerful position after the presidency. There would be another FBI check, a Senate investigation, and hearings before the Senate Judiciary Committee. The press would become more interested in him. And when he got down to it, that was perhaps the biggest problem. When he had been nominated for the Court in 1958, then Deputy Attorney General William Rogers had asked Stewart if there was anything in his past that might embarrass him or the administration. Stewart had thought of some things—an editorial he had written for the Yale Daily News endorsing Democrat Franklin D. Roosevelt for president in 1936; or perhaps that particularly drunken evening in his sophomore year. But nothing serious. Now it was a little different. Was it fair to his family? Would he have to wonder whether his private business might appear in the newspapers, if only in a gossip column?

Stewart left his chambers in plenty of time to be at the White House before 3 p.m. His stomach knotted as he drove through the Washington traffic. He was being awfully presumptuous. The president had not offered him the job. But if he took himself out of the running, he wouldn’t have to deal with temptation if it came. If the position were actually offered, it would be harder to say no. Stewart drove through the White House gates and was escorted into the Oval Office.

Nixon greeted him warmly.

The president talked about whom he might pick as his chief justice. “Potter,” Nixon said, “there has been an awful lot of support for you.”

Stewart said he knew that there had been speculation, the inevitable lists. But he had come, he said, to tell the president that he didn’t want it, that he didn’t want to be considered, that he wanted to be out of the running.

Stewart recited his speech. In his opinion there were inherent, perhaps insurmountable, problems in promoting one of the sitting justices. Historically it had not worked. The chief justice had a special role to play as leader of the Court and it might disturb relationships that had been worked out over the years to appoint one of the eight associates to be chief. Promoting a sitting justice would not be the best way, Stewart said.

Nixon paused. “Let me remember who is on the Court,” he said. First he mentioned the hapless Fortas. Nixon looked at Stewart. Slowly he listed the others.

Fortas, Stewart thought? Was the president thinking of appointing Fortas? No, absolutely not; out of the question. But Stewart realized it was possible that Nixon was thinking of another sitting member. The only other Republican was John Harlan, but he was almost seventy and nearly blind. Perhaps Nixon was thinking of a Democrat?

Stewart mentioned that Roosevelt had elevated Harlan Stone, a Republican, to chief justice on the eve of World War II as a nonpartisan act of national unity. Maybe that wouldn’t be a bad idea, appointing a Democrat.

Nixon went down the list of Democrats. There was William Brennan, who had been appointed by Eisenhower, and there was Byron White… could Nixon be thinking of White? Unlikely. White had been a John F. Kennedy appointee, and Stewart knew what Nixon thought of the Kennedys.

Then Nixon mentioned Fortas again. Why? Stewart wondered. Why was Nixon bringing up Fortas? Did he want some reaction? Stewart had little to say about Fortas. It was obvious that it had been a mistake for Johnson to attempt the eleventh-hour elevation of his close friend and adviser. It had hurt the Court, had made for strange, uneasy relations among the members. Stewart said it would be better not to put the Court through that again, nominating someone from the ranks. But Stewart was a little uneasy. He mentioned his own position again and, in a general way, the needs and desires of his wife and children, their high regard for privacy. “It would be unfair to my family,” he said.

Nixon said he understood. He asked more questions about the Court and its members. He was keenly interested, concerned about the federal courts. There was much to do, and as president he wanted to help.

Finally, the two men stood and shook hands, and Stewart left. The meeting had taken longer than he had expected, but he felt a sense of relief.

As he drove back, Stewart regretted that he had given phony reasons for taking himself out, but it had been necessary to protect his family. It was odd the way the president kept bringing Fortas up. What was that about? Stewart wasn’t sure he had done the right thing, but he felt better than he had felt in a long while.



Nixon was giving a good deal of thought to the Court. He wanted to make good on his campaign pledge to turn it around. Replacing Warren was not enough to break the back of the working Warren majority—which had included Warren himself; Fortas; Thurgood Marshall, the first Black member of the Court, who had been appointed by Lyndon Johnson; William J. Brennan, another Eisenhower appointee who had turned out differently than Ike had expected; and William O. Douglas, seventy, a radical libertarian famous for his controversial writings and life, both on and off the bench. Nixon snickered about Douglas’s fourth wife, Cathy, who was 25 and a law student. “Some law firm will love to get her,” he told Ehrlichman.

The five-man liberal majority had support on race and civil rights issues from Byron White and Hugo Black. A new conservative chief justice, with Stewart and Harlan, the only Republicans on the Court besides Warren, would still give the Court only three “strict constructionists”—those who opposed a sweeping, liberal interpretation of the Constitution. White and Black might join the conservatives in certain criminal cases, but one could never be sure. The president needed at least another seat to turn things around, and Douglas seemed most vulnerable to a quiet administration investigation. On taking office, Nixon lost no time putting various federal agencies to work on it. The Internal Revenue Service began an audit of Douglas’s tax returns only five days after the president’s inauguration. At the same time, the FBI was compiling information on Douglas’s connections with Las Vegas casino owner Albert Parvin. Douglas was a director of the Albert Parvin Foundation. But the Douglas investigations were slow in bearing fruit.

Now, unexpectedly, another track opened up. John Mitchell’s Justice Department was providing assistance to Life magazine in its attempt to establish that in 1966 Abe Fortas had accepted a $20,000 fee from a foundation funded by millionaire industrialist Louis Wolfson.III At that time Wolfson had been under investigation by the Securities and Exchange Commission, and had apparently bragged that his friend Fortas was going to use his influence to help. Wolfson was indicted and later convicted, and Fortas secretly returned the $20,000.

When Nixon was informed of the investigation, he realized that Fortas’s actions were perhaps not necessarily criminal. But there was an opportunity not only to get Fortas off the Court but to discredit his strident liberalism. The Fortas investigation became one of Mitchell’s first action projects, and Nixon demanded almost minute-by-minute reports, personally calling the shots from the Oval Office.

On May 1, Mitchell received a memo from Assistant Attorney General William H. Rehnquist. If Fortas had helped Wolfson, it said, they could prosecute him. The next day, May 2, Ehrlichman received a single copy of the advance proofs of the Life article. Spread over six pages, it was headlined, “Fortas of the Supreme Court: A Question of Ethics.” Mitchell had an aide call every major news organization in town to alert them. When the article was released on Sunday afternoon, May 4, Washington exploded. Republicans called for impeachment. Democrats and liberals were stunned.

But Nixon didn’t want an impeachment. It would take too long and might in the end hurt the Court. All Nixon wanted was Fortas’s seat, and he wanted it intact, not devalued. Resignation was the obvious shortcut. With the departure of Fortas and Warren, Nixon could name two justices. That would end the control of the liberals. In his first year, he would have altered the character of the Court.

On Tuesday, May 6, Wolfson surrendered to government investigators a document that showed that the $20,000 was not a one-time payment. The Wolfson Foundation had agreed to pay Fortas $20,000 a year for the rest of his life, or to his widow for as long as she lived.


OEBPS/e9781982196080/fonts/Cormorant-Regular.ttf


OEBPS/e9781982196080/fonts/EBGaramond-Bold.ttf


OEBPS/e9781982196080/xhtml/nav.xhtml


Contents



		Cover


		Title Page


		Dedication


		Authors’ Note


		Introduction


		Prologue


		Part I: Introducing the Justices

		1969 Term


		1970 Term







		Part II: Presenting the Case

		1971 Term


		1972 Term


		Conclusion







		Acknowledgments


		About the Authors


		Index


		Copyright







Guide



		Cover


		Start of Content


		Title Page


		Dedication


		Epigraph


		Introduction


		Prologue


		Acknowledgments


		About the Authors


		Index


		Copyright








		I


		IV


		V


		VII


		VIII


		IX


		X


		XI


		XII


		XIII


		XIV


		XV


		XVI


		XVII


		XVIII


		XIX


		XX


		1


		2


		3


		4


		5


		6


		7


		8


		9


		10


		11


		12


		13


		14


		15


		16


		17


		18


		19


		20


		21


		22


		23


		24


		25


		26


		27


		28


		29


		30


		31


		32


		33


		34


		35


		36


		37


		38


		39


		40


		41


		42


		43


		44


		45


		46


		47


		48


		49


		50


		51


		52


		53


		54


		55


		56


		57


		58


		59


		60


		61


		62


		63


		64


		65


		66


		67


		68


		69


		70


		71


		72


		73


		74


		75


		76


		77


		78


		79


		80


		81


		82


		83


		84


		85


		86


		87


		88


		89


		90


		91


		92


		93


		94


		95


		96


		97


		98


		99


		100


		101


		102


		103


		104


		105


		106


		107


		108


		109


		110


		111


		112


		113


		114


		115


		116


		117


		118


		119


		120


		121


		122


		123


		124


		125


		126


		127


		128


		129


		130


		131


		132


		133


		134


		135


		136


		137


		138


		139


		140


		141


		142


		143


		144


		145


		146


		147


		148


		149


		150


		151


		152


		153


		154








OEBPS/e9781982196080/fonts/EBGaramond-BoldItalic.ttf


OEBPS/e9781982196080/fonts/EBGaramond-Regular.ttf


OEBPS/e9781982196080/images/9781982196080.jpg
ADAPTED FROM
THE BRETHREN

The

JUSTICES BEHIND

THE INSIDE






OEBPS/e9781982196080/images/title.jpg
THE JUSTICES BEHIND

ROE V. WADE

THE INSIDE STORY

Adapted from The Brethren

BOB WOODWARD
AND

SCOTT ARMSTRONG

Simon & Schuster

NEW YORK LONDON TORONTO
SYDNEY NEW DELHI





OEBPS/e9781982196080/fonts/EBGaramond-Italic.ttf


