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FOR HOWARD ZINN




“Are we historians not humans first,


and scholars because of that?”


—Zinn, The Politics of History





Preface


On the morning of March 29, 1965, I stepped into the witness box of the federal district court in Cincinnati, Ohio. I took the stand as a criminal defendant, charged with two counts of violating the draft law: failing to report for a physical exam, and then for induction in 1963 at Fort Knox, Kentucky. Although I had dutifully registered with my draft board in a Cincinnati suburb in 1958, two years later I returned my card to the board, with a letter which explained why I would not carry it. Unwilling to apply for exemption as a conscientious objector, I chose to risk prosecution and prison for my stand against the draft.


My noncooperation began a month after I registered, with my exposure at Antioch College to pacifists, socialists, civil-rights activists, and other critics of the Cold War America in which I was raised. But I did not share the conservative values of most of my suburban, middle-class neighbors—the values of the country club, corporate offices, and comfortable churches. Although I lived like my neighbors and looked like them, white and well-dressed, I was “different” in ways that made me a good candidate for conversion at Antioch—once an Underground Railroad stop in Yellow Springs, Ohio—to rebellion and resistance. My family was Unitarian, from a church which stressed both tolerance and searching inquiry into ultimate questions. During a Sunday-school study of “The Church Across the Street,” I visited Jewish temples, black pentecostal churches, Eastern Orthodox services, and Buddhist ceremonies.


My parents also raised me (and six brothers and sisters) to abhor racism. I attended segregated schools in Delaware before the 1954 Supreme Court decision in the Brown case, and I could not understand why the kids who lived down the road in the black hamlet of Buttonwood could not attend my schools. During the Little Rock school crisis in 1957,1 wrote to a local right-wing newspaper columnist—he screamed “Wake Up, Americans!” every morning—who denounced the Supreme Court as Communist. I defended the Court against his “Paleolithic” views and suggested that “the duty of the Supreme Court is to redefine the purport of the law in light of changing social trends.” Much to my surprise, my letter appeared in his column, with a sinister question at the end: “Obviously, this boy has been taught these things. By whom?” One of my teachers wrote back this answer: “He was taught by Jefferson, by Tom Paine, and by Emerson and Thoreau.” The teacher did not know I wrote the letter—the columnist did not reveal my name—but he was right.


Three years later, in October 1960, I drove with several black and white friends from Washington, D.C. to Atlanta for the first national meeting of the Student Nonviolent Coordinating Committee. I had already been briefly jailed for joining sit-ins in suburban Maryland, where I worked at an Antioch co-op job and lived with black students from Howard University. The SNCC convention in Atlanta—my first trip to the Deep South—moved and inspired me. Speeches by apostles of Gandhi such as Martin Luther King, James Lawson, and Richard Gregg prompted me, once I returned to Washington, to return my draft card as a tangible symbol of a system which relied on force to defend a country still practicing legal apartheid.


Back at Antioch in 1961,1 wrote a leaflet called “An Alternative to the Draft—A Statement to Young Men.” It urged a mass return of draft cards by students who “agree with the nonviolent, direct action methods of the sit-in movement, those students who feel that a law which violates the moral precepts they hold so deeply must be broken, and the consequences accepted.” Although friends and I circulated 5,000 copies to Midwest college campuses, I don’t know whether anyone who read it joined my stand. But it did attract two FBI agents, who showed up at Antioch, identical in snap-brim hats and trenchcoats. They grilled me for two hours and promised to return with a warrant for my arrest on sedition charges. They never returned.


Four years later, still wondering where the FBI agents were, I went on trial before Judge John W. Peck. My lawyer advised me to waive a jury; federal jurors in Cincinnati were mostly retired American Legion members. This decision made no difference to the outcome. Judge Peck bristled with hostility. Since I did not deny my draft-law violations, I took the stand to explain why. My defense was based on my objection to the “Supreme Being” clause of the draft law, restricting exemption as conscientious objectors to those who swore a belief in God. I considered this unconstitutional—I had done research on Supreme Court precedent—and I argued to Judge Peck that the Court’s 1961 opinion in Torcaso v. Watkins had outlawed any religious tests for public office or service. Roy Torcaso had refused to affirm belief in God to obtain a Maryland notary-public commission, and the Supreme Court had upheld his objection.


Judge Peck endured my lecture on constitutional law with obvious impatience. When I finished, he looked down from the bench and asked me a scornful question: “Young man, where did you attend law school?” His tone, and his summary dismissal of my position, left me feeling indignant and angry. He found me guilty and sentenced me to three years in federal prison. My lawyer asked the federal appellate court to reverse Judge Peck, arguing that the Supreme Court decision in the Seeger case, issued just weeks before my trial, struck down the “Supreme Being” clause. The appellate judges split 2-to-1, ruling that, unlike Dan Seeger, I had refused to apply for exemption, and that therefore my reasons for objecting to the religious test were irrelevant. The lone dissenter, Judge George Edwards, suggested that my refusal had been prompted by futility, and that I should now be allowed to apply for exemption under the Seeger test.


After this defeat, I decided to serve my sentence. My lawyer held out little hope for victory in the Supreme Court; I had no funds for another appeal; the American Civil Liberties Union had refused to help me. (I have since forgiven the ACLU, and now serve on the board of its San Diego affiliate.) Between 1966 and 1969, I spent more than two years in federal prison. After my release I attended graduate school in political science at Boston University, receiving a Ph.D. in 1973. Five years later I graduated from Harvard Law School.


During my law training I sought reversal of my draft convictions: After my prison term the Supreme Court ruled that punitive inductions were unlawful, and I proved from draft-board and FBI records that mine was intended to punish me for anti-draft agitation. A federal judge in Cincinnati erased my conviction for refusing Army induction. I was still angry at Judge Peck. I wrote to him that I had graduated from Harvard Law School and that my conviction had been vacated. I asked if he had any second thoughts about my case and about Vietnam, now that the war was lost. His reply was terse—no and no. One last word about Judge Peck and my trials: Indignation and anger can be valuable emotions if they are channeled into constructive outlets. I think this book is such an outlet.
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I relate this personal story to help explain why I began this book; why I wanted to meet and talk with people who, unlike me, took their cases to the Supreme Court. During my law-school years I read hundreds of Supreme Court opinions, and noticed the lack of any description of the parties in most opinions. They were simply names on paper. After I began teaching law, I decided to write a book about three of the Court’s worst decisions, those that upheld in 1943 and 1944 the wartime internment of Japanese Americans. I tracked down the original defendants—Gordon Hirabayashi, Min Yasui, and Fred Korematsu—and learned from talking with them about their courage in facing prison for resisting the concentration camps into which their families and friends had been herded at gunpoint.


My research for that book, Justice at War, uncovered clear evidence that government lawyers had lied to the Supreme Court in all three cases. Aided by teams of young lawyers whose parents had been incarcerated, I helped Gordon, Min, and Fred to get their criminal convictions vacated with the same legal tools I had used in my own draft case. While their cases plodded through the courts—they began in 1983 and ended in 1988—it struck me that many other Americans had displayed equal courage in asking the Supreme Court to uphold their rights under the Constitution. I decided to find and talk with a number of these people and to put their stories into a book.


I chose sixteen cases which I considered important and interesting. They spanned five decades, and involved four major issues: religion, race, protest, and privacy. I felt that these sixteen cases would adequately represent those years and issues. Some I chose because of personal connections: I represented Gordon Hirabayashi; I joined sit-ins as had Robert Mack Bell; my draft case relied on Dan Seeger’s; I used Barbara Elfbrandt’s case to undo a loyalty oath in New Hampshire. These are not, I know, the same cases that others would choose; there are dozens of equally significant cases from the past fifty years, and many fascinating people who began them. But one point of this book is that in fact thousands of Americans have taken courtroom stands on principle and conscience. Not all have reached the Supreme Court, but all have shared a belief in a living Constitution.


Senator John F. Kennedy published his book Profiles in Courage in 1955. He painted sympathetic portraits of eight Americans—all white, all men, all Senators. The sixteen people in this book more accurately reflect America’s diversity. They include women and men. They are black, white, Hispanic, and Asian. They are gay and straight. They are carpenters, bartenders, doctors, and lawyers. They live in all sections of our country. They profess many religions and none. They are united only by their diversity.
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I have many debts to acknowledge in bringing this book to life. Going back to the beginning, Alda and Rusty Irons raised me the right way. Howard Zinn answered my letters written from prison, arranged my admission to graduate school, and served as mentor, friend, and model of the engaged scholar. Indeed, he dedicated a book to me before we even met! Now, twenty years later, I can repay that debt of gratitude. Working as one of Howard’s graduate assistants in his “Justice in America” course at Boston University helped me to understand, as he wrote, that “the small circles of our daily life might be the beginning of justice.”


Laurence H. Tribe taught me a great deal about constitutional law at Harvard. Larry also taught me that the “living Constitution” needs constant nurture from its friends, and protection from its enemies. My work on the internment cases gave me the friendship of Dale Minami, Don Tamaki, Lori Bannai, Dennis Hayashi, Peggy Nagae, Rod Kawakami, Mike Leong, and many other people I did not grow up with in White America. Krista Kiger has infused my life with the spirit of “hesed” that makes her a wonderful person and pastor. Lloyd Gardner invited me to Rutgers in 1988 as the Raoul Wallenberg Distinguished Visiting Professor of Human Rights, an honor which I hope this book repays. Dick McCormick and the Rutgers history department have given me a warm reception. Harry Hirsch, my colleague at the University of California, San Diego, and Paul Clemens, David Oshinsky, and Lloyd Gardner at Rutgers have made valuable comments on the manuscript of this book. My Rutgers graduate assistant, Richard Moser, helped locate photographs for the book. My editor, Joyce Seltzer, has supported me with judicious (forgive the pun, Joyce) criticism and bubbling enthusiasm. George Rowland gave the manuscript the scrutiny of a careful copyediting. Priscilla Long has cared for me for almost half of my life. She has shared my doubts, disappointments, and discouragements. Now that this book is done, she can share my happiness.


I must finally thank the sixteen people who speak in this book. They welcomed me to their cities and towns, shared their stories with me, bared emotions which had been hidden from family and friends, and revealed the courage and conviction that animated both their cases and their lives. They led me across this vast and beautiful country, to such cities as New York, Chicago, St. Louis, and Miami, to Little Rock, Mobile, Tucson, Salt Lake City, St. Paul, and more. In crossing America—by plane, train, subway, and Greyhound bus—to visit these remarkable people, I found the roots of my own convictions.


Let me end this preface with two statements which have animated my own life. One is profane and one is profound; both are important to me. First: Writing of “Olaf, the Conscientious Objector,” the poet e. e. cummings declared that “there is some shit I will not eat.” Each person in this book refused to accept some indignity, some act of intolerance. Finally: Speaking to the graduates of Antioch College in 1859, Horace Mann gave them this admonition: “Be ashamed to die until you have won some victory for humanity.” All the people who tell their stories in this book have won a victory for humanity.





Prologue





“Emotions Bubble and Tempers Flare”


Brown v. Board of Education. Miranda v. Arizona. Roe v. Wade. Most Americans recognize these decisions of the United States Supreme Court. Few would dispute that they are among the most significant that the Court has issued over the past five decades. Racism, crime, and abortion are issues which continue to raise passions in our society. Each of these decisions provoked both praise and protest at the time the Court ruled; politicians, preachers, and pundits joined the chorus of comment. And each decision led to calls for constitutional amendments to reverse the rulings. Although none has succeeded, campaigns to curb the Court have been launched in every session of Congress in this century. Hardly any significant decision of the Supreme Court fails to stir controversy, from pornography to presidential power.


Linda Carol Brown. Ernesto Arturo Miranda. Norma McCorvey. Few Americans can recollect the names of these people who began important Supreme Court cases. Hardly anyone, aside from family and friends, knows anything of their lives. The Supreme Court tells us very little about the people whose cases the justices decide. All the Court wrote about Linda Brown and the other black children who challenged school segregation in Kansas was that “the plaintiffs are Negro children of elementary school age residing in Topeka.” The Court described Ernesto Miranda, who after a relentless police grilling confessed to rape, simply as an “indigent Mexican defendant” who was “a seriously disturbed individual with pronounced sexual fantasies.” Norma McCorvey, seeking an abortion and using the pseudonym “Jane Roe” to protect her privacy, was described in the Court’s opinion as “a single woman who was residing in Dallas County, Texas” and who “alleged that she was unmarried and pregnant.”


Almost without exception, the notoriety of Supreme Court cases is matched by the obscurity of the people who began them. Even when the networks and newsweeklies fulfill Andy Warhol’s prediction that everyone will be famous for fifteen minutes, it is generally lawyers who speak for their clients. Thirty seconds on television, or three inches in a newspaper or magazine, can hardly tell the public more than a person’s name, the barest facts of their case, and perhaps a brief quote about their reaction to the Court’s decision. We usually learn nothing of their background, their family, why they brought the case, how it affected their life, and the future impact of the case. What little we do learn is distorted by the media’s lust for the sensational and the trivial. Hardly anyone who has initiated an important Supreme Court case—or even an “average” case—has spoken directly and at length to other Americans.


This book presents the stories, in their own words, of sixteen Americans whose acts of resistance or affirmation led to the Supreme Court in Washington, D.C. These accounts are intended to remove what John Noonan, once a law professor and now a federal judge, called the “masks of the law” from the faces of real people. They attempt also to break down some of the myths that surround the Court. Anthropologists who have studied tribal ceremonies tell us that masks are often used to conceal the emotion of anger, and to act out tribal mythology. We are raised to believe that anger is an inappropriate response to the law’s promise of impartiality. The rationale for the masking ceremony of the Supreme Court is expressed in the truism that we have “a government of laws, not of men.” Or of women and children, for that matter. Justice is blindfolded. The Supreme Court is not concerned with a person’s race or religion or gender or income or education.


“Our Constitution is color-blind,” Justice John Marshall Harlan wrote in 1896, “and neither knows nor tolerates classes among citizens.” Like most constitutional myths, the Court’s claim of impartiality is suspect. Justice—as does each of the justices—peeks past the blindfold to see who stands before the bench. In many cases, it does make a difference in the outcome whether the party who seeks relief is white or black, believer or atheist, male or female, rich or poor, educated or ignorant.


Another constitutional myth is that the Court decides only issues of law, not questions of character. Justice Felix Frankfurter once disparaged the defendants in a murder case as “worthless creatures.” Nonetheless, he wrote proudly, “the fact that worthless creatures may invoke the protection of the Constitution is not the least of the glories of our country.” But the justices often comb through case records looking for evidence of moral depravity. People who engage in acts such as sodomy cannot celebrate our country’s glories with those of more conventional morality!


A third constitutional myth is that the Court decides cases without reference to politics. Justice Frankfurter, perhaps the Court’s leading mythmaker, once likened his colleagues to monks who took vows of silence and lived in solitude. Frankfurter wrote that “this Court has no excuse for being unless it’s a monastery.” This is the easiest myth to demolish. Frankfurter himself relished politics and peppered his old friend, President Franklin Roosevelt, with advice on policy. Justice Abe Fortas, who later sat in Frankfurter’s seat, provided his old friend, President Lyndon Johnson, with advice on Vietnam and other issues. Not only is the Supreme Court a political institution, but its members often play political roles. And cases are often decided along political lines. Presidents tend to place members of their party on the Court, and justices often—although not invariably—vote along partisan lines.
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Confronted with ceremonial masking and constitutional myth, what can we learn from the sixteen cases in this book? We learn first that the Supreme Court’s profession of “color-blindness,” the ideal of impartiality, has moved in the past fifty years from solicitude for wealth toward partiality to the victims of prejudice. The Court’s historic malevolence against minorities, exposed in the “separate but equal” doctrine of the infamous Plessy decision in 1896, turned to benevolence in 1938. Justice Harlan Fiske Stone, writing for the Court in an “easy” regulatory case, United States v. Carolene Products, suggested that his colleagues strip “the presumption of constitutionality” from legislation that “appears on its face” to violate any provision of the Bill of Rights. Stone urged, in Footnote Four of this historic opinion, that the burden of proof in such cases be shifted from the challenger to the government.


Stone urged that “more exacting judicial scrutiny” be applied to laws that restricted political rights such as voting, free speech and press, organizing, and peaceful assembly. The formula later devised to implement Stone’s test required government officials to demonstrate a “compelling state interest” in restricting such rights. Stone also sheltered religious, ethnic, and racial minorities under the Constitution’s protective umbrella, along with other “discrete and insular minorities” who had experienced prejudice. All such minority groups, named and unnamed, could ask the Supreme Court for “more searching judicial inquiry” of laws which singled them out for discrimination. Again, Stone’s formula required government officials to present “compelling” reasons for disparate treatment of minorities.


Footnote Four, and the burdens it imposed on government officials to justify their actions, did not emerge from a vacuum. One year before Justice Stone wrote the Carolene Products opinion, the Supreme Court went through the trauma of the “Constitutional Revolution” of 1937. The Court’s invalidation of New Deal legislation in 1935 and 1936 helped President Roosevelt to win a smashing electoral victory in 1936, and then to propose his “court-packing” plan in February 1937. Suddenly aware of public opinion, the Court turned from preservation of property rights to protection of personal rights. What we might call the “Second Constitutional Revolution” began with Footnote Four, which reflected not only Roosevelt’s electoral victory but also the civil-rights campaign of black Americans. Frustrated in their efforts to secure congressional legislation to punish lynching, black lawyers and white colleagues mapped an attack on segregation, aimed first at graduate schools in border states and ultimately at elementary schools in the Deep South.


Armed with the “terrible swift sword” of Footnote Four, the Supreme Court launched a crusade for justice. But the justices soon ran into World War Two, which subordinated justice to jingoism. The Supreme Court flunked Stone’s constitutional exam in cases that involved religious and racial minorities. Once the war ended, the Court brushed the mothballs from Footnote Four and struck down most—but not all—laws that impinged on First Amendment rights or discriminated against minority groups. During the heyday of the Warren Court, from 1954 to 1969, the justices struck down virtually every law and regulation scrutinized under the Footnote Four test. One commentator called the test “strict in theory and fatal in fact.” The years of the Burger Court, which ended in 1986, saw a cautious retreat from the “judicial activism” of its predecessor, but not the wholesale reversal of precedent that many had predicted and longed for. Indeed, by expanding “privacy” rights to include abortion, the Burger Court stretched the elastic phrases of the Constitution even wider.


The cases in this book reflect the impact of the Second Constitutional Revolution on American society. They also mirror some of the deepest and most enduring divisions among Americans—those of religion and race, protest and privacy. These four issues have given rise to many of the Supreme Court’s most significant and controversial decisions. They have also stirred passions and even violence. Justice Hugo Black once wrote that “emotions bubble and tempers flare in racial and religious controversies.” This is no less true for political protest and for controversies over privacy issues such as sexual behavior and abortion.


During the entire course of our nation’s history, before and since the Constitution was adopted, Americans have written their prejudices into law. Colonial Massachusetts imposed the death penalty for blasphemy and adultery. “If any man lyeth with man-kinde as he lyeth with a woman,” the same code provided, “both of them have committed abomination, they both shall surely be put to death.” Most of these laws remained on the books after independence; as late as the 1970s, an effort to repeal the Bay State’s blasphemy law died from ecclesiastical opposition. Even after ratification of the Bill of Rights, most states imposed restrictions on Catholics and Jews. No member of either religion could hold public office in New Hampshire until 1876. The most persecuted Americans were blacks, held in slavery until the Civil War and subjected to Jim Crow laws, the American form of apartheid, until the 1960s. Political dissenters were threatened with sedition laws as early as 1798, and during World War I an anti-war speech landed socialist leader Eugene Debs in Atlanta Penitentiary with a twenty-year sentence.


Religion and race, protest and privacy have remained as sources of conflict because of our heterogeneity. Americans are divided into hundreds of religious denominations; more than 30 million belong to racial minorities; political dissenters are small in number but vocal and often abrasive; and groups that fight discrimination on grounds of gender and sexual preference are increasingly militant. Much of the conflict over these issues is channeled into the political system. From city councils to Congress, lobbyists for public-interest groups—disparaged as “special interests” by President Reagan—seek legislation to protect their members from discrimination. They often fail: The legislative process is dominated by defenders of the status quo. Particularly at the local level, politicians do not pull out well-thumbed copies of the Constitution when they debate laws to ban picketers or abortion clinics, or refuse to approve zoning changes that would bring low-income housing (and blacks) into lily-white towns.
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During this era of Footnote Four, more and more Americans who feel their rights have been violated have turned from legislators to judges for relief. The courts have not always welcomed these claims of constitutional rights. “For protection against abuses by legislatures,” the Supreme Court lectured in 1877, “the people must resort to the polls, not to the courts.” But if legislators have created the problem, by enacting laws which violate the Constitution, only judges can provide relief. The courts are inescapably part of the political system as it affects individual rights. A perceptive French visitor, Alexis de Tocqueville, noted in 1835, “Scarcely any political question arises in the United States that is not resolved, sooner or later, into a judicial question.” A century later, Robert H. Jackson, who joined the Supreme Court in 1941, wrote of “government by lawsuit” and noted that “constitutional lawsuits are the stuff of power politics in America.”


How can a single individual of modest income carry out the uniquely American threat, “I’ll take my case to the Supreme Court”? The simple answer is that he or she can’t, without the support of an organization with the resources to play the “power politics” of Supreme Court litigation. Today, the minimum cost of taking a constitutional case from trial to the Supreme Court would be $100,000. With hourly fees which go as high as $500, private lawyers have priced themselves out of cases brought by people of modest means. Some law firms do, however, provide pro bono publico representation of poor people. For example, the prestigious New York corporate firm of Skadden, Arps, Slate, Meagher & Flom donated more than $1 million of lawyers’ time to the Arkansas “creationism” case in 1981.


More often, public-interest legal groups provide lawyers in civil-rights and liberties cases. The two most active and influential of these groups are the American Civil Liberties Union and the NAACP Legal Defense and Education Fund. Founded in 1920 and led for fifty years by Roger Baldwin, the ACLU defends the Bill of Rights for all Americans, regardless of their political position, from Communists to Nazis. This willingness to represent those whose views are feared and hated has cost the ACLU members and donations; defending the right of Nazis to picket city hall in Skokie, Illinois, a Chicago suburb with a large Jewish population, prompted some ACLU members to resign in protest. Only the federal government has appeared before the Supreme Court more often than the ACLU. During the years of the Warren Court, ACLU lawyers won 90 percent of their Supreme Court cases; during the Burger Court years, they lost about half. Significantly, the ACLU was involved in twelve of the sixteen cases in this book, although the cases were not selected for this reason. But these cases raised the kinds of civil-liberties issues that the ACLU exists to support.


The NAACP was founded in 1909 to protect black Americans from discrimination. Its legal arm was created in 1939 to take this crusade into courtrooms. The “Inc. Fund” was headed for more than two decades by Thurgood Marshall, who joined the Supreme Court in 1967. Marshall’s legal team crafted a step-by-step legal assault on segregation which culminated in its greatest victory in 1954, when the Supreme Court struck down school segregation in the Brown case. Since that time, the Fund has separated from its parent group and moved into such conflicts as capital punishment and affirmative action. Although the NAACP was involved directly in only four of the cases in this book, its lawyers have appeared before the Supreme Court more than 200 times, and have the best victory record of any public-interest group.


The decade of the 1970s saw an explosion of public-interest law groups, many modeled on the NAACP legal arm and dedicated to defending members of other racial and ethnic groups. The Asian American Legal Defense and Education Fund and the Mexican American Legal Defense and Education Fund have the same focus and agenda of their progenitor. Feminist groups and defenders of abortion rights have established legal arms as well. The New Right has adopted the public-interest legal model; regional groups like the Pacific Legal Foundation, Mountain States Legal Foundation, and Washington Legal Foundation defend “the precepts of individual liberties and the free enterprise system” with the financial backing of corporate sponsors.


Another form of involvement in rights litigation is the amicus curiae (Latin for “friend of the court”) brief to the Supreme Court. Many religious, labor, and civic groups submit such briefs, in some cases to symbolize support and in others to press a novel legal point on the justices. In the Shelley case that attacked racial covenants in housing, amicus groups included the Grand Lodge of Elks, Protestant Council of New York City, American Federation of Labor, American Jewish Committee, American Association for the United Nations, and a half-dozen others. The Bakke case of 1978, which challenged racial quotas in medical schools, set an amicus record, with 120 groups joining in 58 briefs.


Not only is rights litigation costly, it is lengthy. The sixteen cases in this book took an average of four years between initial filing and Supreme Court decision. Elmer Gertz waited fourteen years for final action on his libel suit against the John Birch Society. All but one case, Gordon Hirabayashi’s challenge to wartime internment, which went straight from trial court to Supreme Court, took at least three years to reach an end.


There is no guarantee, of course, that a constitutional case will even reach the Supreme Court. Since 1925, the Court has exercised almost complete discretion in choosing cases for argument and decision. For several decades, the nine justices have issued about 150 decisions each year. These cases are picked from a docket of four to five thousand requests for review, most often in the form of “petitions for certiorari.” The chances, in other words, of gaining review are less than one in twenty. The figure is distorted by the federal government’s success rate of more than 70 percent in petitions it files; the government participates, as a party or amicus, in about half of all the decided cases. The cases in this book, then, represent a minute fraction of some 8,000 decided since 1940. But they all raise issues of crucial importance: school prayer, racial covenants, loyalty oaths, abortion, school funding, gay rights, and others of equal significance.


Each case in this book has a person’s name attached to the decision. But the Court has told us little more than last names—J.D. and Ethel Shelley are simply described as “Negroes” who “received from one Fitzgerald a warranty deed” to a house in St. Louis. Barbara Elfbrandt is “a teacher and a Quaker” who refused to sign a loyalty oath in Arizona. Justice Byron White could not bring himself to use Michael Hardwick’s name in his opinion which upheld Georgia’s sodomy law; Michael was simply “respondent” to White. And so on.


There are faces behind the “masks of the law,” voices behind the pages of the Court’s opinions, people who speak to us in this book. Each face is distinctive, each voice is unique, each life is different. Backgrounds vary, motivations differ. But this chorus of sixteen harmonizes a common refrain: courage and conviction.
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Lillian Gobitis v. Minersville School District
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Walter Gobitis sued the Minersville, Pennsylvania school board after his children, Lillian and William, were expelled in 1935 for refusing on religious grounds to salute the flag. Courtesy of Lillian Gobitas Klose











I.


“We Live by Symbols”


Only one item appeared on the agenda of the Minersville, Pennsylvania school board at its meeting on November 6, 1935. Superintendent Charles E. Roudabush reported that three students had refused to join the daily ceremony of saluting the American flag that had been customary in Minersville schools since Roudabush arrived in 1914. The superintendent, who prided himself on firm discipline, was particularly annoyed at Walter Gobitis, whose children Lillian and William had first objected to the flag salute. Roudabush and Gobitis had argued about the issue over the past month, but heated debates had failed to resolve their dispute.


Walter Gobitis and his family belonged to Jehovah’s Witnesses, a religious group whose energetic door-to-door preaching and hostility to Roman Catholicism combined to make Witnesses unpopular in towns such as Minersville, where close to 90 percent of the residents were Catholic. Gobitis was a Minersville native who was raised in the Catholic faith, and who took part in the flag-salute ceremony as a schoolboy. He and his family became Witnesses in 1931, when Lillian was eight and William was six, and the children saluted the flag every day until early October, 1935. (Although the family name was properly spelled “Gobitas,” a court clerk’s mistake perpetuated the spelling that the Supreme Court adopted and that persists to this day.)


The clash in Minersville, a town of ten thousand in the hilly anthracite coal region north of Philadelphia, was rooted in conflicting visions of patriotism and contrasting ideas of religious freedom. Flag-salute ceremonies in public schools began during wartime: The New York legislature passed the first mandatory salute law in 1898, the day after the United States declared war on Spain. Only five states enacted flag-salute laws before World War I, but a national campaign began in 1919 as a project of the American Legion, founded that year by veterans to foster “one hundred per cent Americanism.” During the next decade, the Legion campaign was joined by the Veterans of Foreign Wars, the Daughters of the American Revolution, and the Ku Klux Klan, the lattermost of which sought respectability in the 1920s through involvement in “patriotic” activities. By 1935, eighteen states had enacted flag-salute statutes, and hundreds of local school boards in other states had voted to compel all students to participate in the ceremony.


The Gobitis children were not the first objectors to the flag-salute ceremonies that began the school day in thousands of American communities. As early as 1918, when patriotic fervor and anti-German hostility swept the country during World War I, a handful of Mennonite children, members of a pacifist and largely German church, faced expulsion for refusal to salute the flag. Over the next fifteen years, the American Civil Liberties Union recorded a scattering of flag-salute cases around the country, but none had raised any constitutional challenge to compulsory participation in the ceremonies.


Beginning in 1935, Jehovah’s Witnesses became the first religious group to promote a campaign of refusal to join classroom ceremonies, and to press their challenges in court on a constitutional basis. Ironically, in view of later claims that “unpatriotic” Witnesses were aiding Nazi propagandists, the sect’s objections to compulsory flag-salute ceremonies began in Nazi Germany, which banned the Witnesses in 1933 on Hitler’s orders. German Witnesses defied Nazi edicts to join the “raised-palm” Fascist salute in schools and at all public events, and ultimately more than ten thousand were imprisoned in concentration camps. In response to this persecution, the leader of American Witnesses, Joseph F. Rutherford, denounced compulsory flag-salute laws at the sect’s national convention in 1935. Witnesses “do not ‘Heil Hitler’ nor any other creature,” Rutherford told his followers.


Shortly after Rutherford’s speech, his admonition was heeded by Carleton Nicholls, a third-grade student in Lynn, Massachusetts. Earlier that year, the Bay State had enacted a mandatory flag salute law which required students to face the flag with a “raised-palm” salute, identical to the Nazi version. After Carleton’s refusal to continue saluting, his father was arrested when he accompanied Carleton to school and they both refused to stand during the ceremony. This arrest prompted Rutherford, a lawyer whose followers called him “Judge,” to praise Carleton in a national radio address for making a “wise choice” and to proclaim that other Witnesses “who act wisely will do the same thing.”


Walter Gobitis and his family—along with every Witness who could—listened to Rutherford’s speech on their radios, and within a few days Lillian and William, then in the seventh and fifth grades respectively, decided to emulate Carleton Nicholls. Their defiance upset Superintendent Roudabush, who knew he could not lawfully punish them. Neither the state legislature nor the local school board had made the salute mandatory or provided any penalties for refusal to participate. After his appeals to Walter Gobitis failed, Roudabush secured an opinion from the State Department of Public Instruction that the school board could enact a regulation to compel participation in the salute and to expel students who refused.


When the board met in November 1935, its members sat impatiently as Walter Gobitis and the mother of Edmund Wasliewski, a sixth-grader who had joined the objectors, explained the Witness position on the flag salute. “We are not desecrating the American flag,” Gobitis said. “We show no disrespect for the flag, but we cannot salute it. The Bible tells us this, and we must obey.” Gobitis pointed the board members to chapter 20 of Exodus, which warned believers not to “bow down” to any “graven image” which portrayed false gods. The flags of nations were images of Satan, who ruled the secular governments of the world, Gobitis told his unsympathetic listeners.


On the motion of Dr. Thomas J. McGurl, an Irish Catholic physician and influential Minersville resident, the board unanimously adopted a resolution requiring all students “to salute the flag of our Country as a part of the daily exercises” and providing that refusal to participate “shall be regarded as an act of insubordination and shall be dealt with accordingly.” Roudabush immediately declared that “I hereby expel from the Minersville schools Lillian Gobitis, William Gobitis and Edmund Wasliewski for this act of insubordination, to wit, failure to salute the flag in our school exercises.” Walter Gobitis left the meeting with a parting shot to Roudabush and the board: “I’m going to take you to court for this!”
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Eighteen months passed before Gobitis made good his promise to sue the school board. During this time, Lillian and William attended a makeshift Witness school located thirty miles from Minersville. With the joint participation of Witness lawyers from the sect’s Brooklyn headquarters, and the American Civil Liberties Union, Gobitis filed suit in the federal district court in Philadelphia on May 3, 1937. His complaint, brought as “next friend” of Lillian and William, argued that school-board members had acted “under color of state law” to deprive the children of rights to freedom of religion and speech guaranteed by the U.S. Constitution. The Due Process clause of the Fourteenth Amendment, stated the complaint, barred states and local governments from abridging any of the First Amendment rights that Congress could not deny to citizens.


As a group, federal judges in the 1930s were largely conservative, both in politics and in their approach to constitutional challenges to the actions of state and local officials. The political uproar over President Roosevelt’s “court-packing” proposal, which reflected Roosevelt’s frustration at the iron grip his Republican predecessors had fastened on the Supreme Court and the lower federal bench, through lifetime appointments of conservative judges, reached its peak shortly after Walter Gobitis filed his suit. Fortunately for Gobitis, his case was assigned to Judge Albert B. Maris, one of Roosevelt’s first judicial appointments in Pennsylvania. Although Maris was a Quaker, from a small religious group noted for pacifism and tolerance, he had served with distinction in World War I.


The lawyers who defended the Minersville school board promptly urged Judge Maris to dismiss the suit, arguing that the flag-salute ceremony had no religious content and was simply a “secular regulation” of the curriculum, adopted for the “reasonable” purpose of “inculcating patriotism” in the students. The board had simply exercised its “police powers” to protect the “health, safety, welfare, and morals” of Minersville students, powers that courts traditionally protected against federal invasion. The board’s lawyers argued that the U.S. Constitution did not restrict the powers of state and local officials, and they also pointed Judge Maris to several state court decisions which rejected flag-salute challenges, including the Massachusetts Supreme Court opinion dismissing the case brought by Carleton Nicholls.


After hearing the board’s arguments, Judge Maris refused to dismiss the Gobitis suit and set the case for trial in February 1938. The judge’s written opinion found the rights at issue not in the First Amendment, but in the Pennsylvania constitution, which protected “rights of conscience” against state and local abridgment. These rights were superior to the “police powers” claimed by the school board, and were included in the right to “liberty” protected by the Fourteenth Amendment. “In applying this principle,” Judge Maris concluded, “the individual concerned must be the judge of the validity of his own religious beliefs.”


When Judge Maris called the case to trial, Lillian and William Gobitis explained their religious beliefs and objections to the flag-salute ceremony in clear and convincing words. Superintendent Roudabush followed them to the witness stand, displaying his contempt for the children’s stand. Asked by Judge Maris if he felt the children “sincerely held” their religious beliefs, Roudabush disagreed: “I feel that they were indoctrinated.” The example of even a few objectors, he claimed, would be “demoralizing” and would spread “a disregard for our flag and country” among Minersville students, including “foreigners of every variety” who needed practice in patriotism to become good Americans.


In his final opinion, issued in June 1938, Judge Maris found it “clear from the evidence that the refusal of these two earnest Christian children to salute the flag cannot even remotely prejudice or imperil the safety, health, morals, property or personal rights of their fellows.” He compared the “sincerity of conviction and devotion to principle” that Lillian and William Gobitis displayed with “that which brought our pioneer ancestors across the sea to seek liberty of conscience in a new land.” Judge Maris ordered the Minersville school board to readmit the Gobitis children and to excuse them from participation in the flag-salute ceremony.


Lillian and William never returned to the Minersville schools. Judge Maris stayed his order, pending the board’s appeal of his decision to the U.S. Court of Appeals in Philadelphia. Another eighteen months passed before the three-judge panel issued its decision, expressed in a unanimous opinion written by Judge William S. Clark. Although Clark was a Republican, first appointed to the federal district bench in 1925, President Roosevelt elevated him to the appellate court in 1938, rewarding Clark’s judicial support of union organizers who faced local repression of their rights of speech and assembly. Victorious in the “Constitutional Revolution” that ended with Supreme Court approval in 1937 of New Deal laws to protect labor organizing, Roosevelt by 1938 had begun to reshape the entire federal judiciary, and he had appointed all three judges who decided the Gobitis case.


Judge Clark’s opinion bristled with scorn for compulsory flag-salute laws. “Eighteen big states have seen fit to exert their power over a small number of little children,” he began. The compulsory salute “happens to be abhorrent to the particular love of God of the little girl and boy now seeking our protection.” After listing more than a hundred opinions upholding the “police powers” of the states, Judge Clark found them too light in balancing the judicial scale against the claims of religious dissenters.
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After two judicial defeats, the Minersville school board first decided against a final appeal to the U.S. Supreme Court. But promises of financial support from “patriotic” groups overcame the board’s initial reluctance. Asking the Supreme Court to hear the case did not guarantee a ruling; five times in recent years the justices had declined to review flag-salute cases decided by lower courts. All those cases, however, had upheld the state or local laws. Declining to hear an appeal from Judge Clark’s opinion, on the other hand, would leave his decision in place. Along with this factor, it seems likely that the Supreme Court looked at the looming war clouds over Europe in deciding to hear a case that raised issues of patriotism and loyalty.


Joseph W. Henderson, the Philadelphia lawyer hired by the Minersville school board, repeated the arguments he had made without success in two lower courts when he appeared before the Supreme Court on April 25, 1940. The core of Henderson’s argument was that the flag-salute ceremony “is not a religious rite” and was intended simply to inculcate “loyalty to the State and National Government.” Two lawyers divided the time allotted to Walter Gobitis and his children. George K. Gardner, a professor at Harvard Law School, presented the position of the American Civil Liberties Union, stressing the primacy of the First Amendment in conflicts with state and local officials. Joseph Rutherford, who practiced law before he began leading the Witnesses, restated the theological objections of his followers to flag-salute laws.


When the nine justices met around their mahogany conference table to debate and decide the Gobitis case, the first to speak was Chief Justice Charles Evans Hughes, a former Secretary of State and Republican presidential candidate in 1916. Hughes assured his colleagues that the case had “nothing to do with religion” and involved only “a question of state power” to foster patriotism in the classroom. The only other justice to speak at length at the conference was Felix Frankfurter, who had arrived in New York City at the age of twelve, an Austrian Jew who spoke no English. Two years later, Frankfurter graduated from high school, his command of English polished by reciting Abraham Lincoln’s wartime appeals to patriotism and national unity.


Impressed by Frankfurter’s “moving statement at conference on the role of the public school in instilling love of country” in the children of immigrants, Chief Justice Hughes asked him to write the Court’s opinion in the Gobitis case. Because none of the justices had objected at the conference, Hughes assumed that Frankfurter would write for a unanimous court.


Frankfurter’s opinion began with a bow to the “grave responsibility” the Court faced in balancing “the conflicting claims of liberty and authority.” The Gobitis case, he noted, forced the Court “to reconcile two rights in order to prevent either from destroying the other.” America’s historic role as a haven for religious dissenters required that “every possible leeway should be given to the claims of religious faith.”


Despite these disclaimers, Frankfurter rejected claims that First Amendment rights deserved special protection against abridgment by legislative bodies. Religious belief, he wrote, “does not relieve the citizen from the discharge of political responsibilities.” Frankfurter venerated the flag as a symbol that fostered “the binding tie of cohesive sentiment” among the citizens. “We live by symbols,” he quoted from his judicial hero, Justice Oliver Wendell Holmes. Frankfurter also tied the flag-salute ceremony to growing concerns about defense preparedness: “National unity is the basis of national security.” He ended his civics lesson with a warning that exempting Lillian and William Gobitis from the salute “might cast doubts in the minds of the other children” and weaken their American loyalty.


Frankfurter expected his opinion to gain unanimous support, and he was upset when Justice Harlan Fiske Stone circulated a dissenting opinion among his fellows. Stone took direct aim at Frankfurter’s claim that “national security” interests could outweigh First Amendment rights. The flag-salute regulation forced the Gobitis children to deny “what they sincerely believe to be the higher commandments of God” and “violates their deepest religious convictions,” Stone wrote. He noted that most laws which restricted personal liberties were aimed at “politically helpless minorities” such as Jehovah’s Witnesses, who were treated with “little toleration” by those who resented their aggressive preaching.


Justice Frankfurter pleaded with Stone to withdraw his dissenting opinion in a private letter which expressed the “judicial restraint” position that Frankfurter had begun shaping. The Supreme Court should not “exercise our judicial power unduly” and thereby hold “too tight a rein” on state and local officials, he argued. Frankfurter bluntly raised the fears of global war that his published opinion skirted. Patriotic observances in preparing for wartime were “surely not irrelevant” in resolving the flag-salute debate, he told Stone. This exchange of letters expressed a basic conflict over judicial power which continues to divide members of the Supreme Court. Frankfurter would defer to “the organs of popular government” while Stone believed “the Constitution tips the balance” in favor of religion.


Frankfurter prevailed by an 8—1 vote in this battle of contending judicial philosophies, and the Supreme Court announced its decision in favor of the Minersville school board on June 3, 1940.
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Supreme Court decisions often are criticized, and some are disobeyed, but few have ever provoked as violent a public reaction as the Gobitis opinion. Frankfurter’s words unleashed a wave of attacks on Witnesses across the country. Within two weeks of the Court’s decision, two federal officials later wrote, “hundreds of attacks upon the Witnesses were reported to the Department of Justice.”


The Justice Department officials listed several of the most violent incidents. “At Kennebunk, Maine, the Kingdom Hall was burned. At Rockville, Maryland, the police assisted a mob in dispersing a Bible meeting. At Litchfield, Illinois, practically the entire town mobbed a company of some sixty Witnesses who were canvassing it, and it was necessary to call on the state troopers to protect the members of the sect.” The federal officials were horrified by reports that the “chief of police and deputy sheriff had forced a group of Jehovah’s Witnesses to drink large doses of castor oil and had paraded the victims through the streets of Richwood, West Virginia, tied together with police department rope.” Equally horrifying, a Nebraska Witness was kidnapped, beaten, and castrated by vigilantes. The federal officials traced these terrorist acts directly to the Supreme Court’s opinion in the Gobitis case. “In the two years following the decision,” they wrote, “the files of the Department of Justice reflect an uninterrupted record of violence and persecution of the Witnesses. Almost without exception, the flag and the flag salute can be found as the percussion cap that sets off these acts.”


Attacks on Witnesses fell off once the nation’s attention shifted to wartime battlefields in Europe and the Pacific, but the widespread publicity they received damaged the Supreme Court’s image as the ultimate arbiter of justice. Respected newspapers and scholars heaped criticism on the Court. In a 1942 opinion, three justices—William O. Douglas, Hugo Black, and Frank Murphy—declared that the Court had “wrongly decided” the Gobitis case and hinted broadly their eagerness to reverse that decision. When Douglas reported Black’s change of mind, Justice Frankfurter scornfully asked if Black had been reading the Constitution. “No, but he has read the papers,” Douglas replied.


Two new justices, Wiley Rutledge and Robert Jackson, joined the Court after the Gobitis decision. Their first votes indicated an intention to “tip the balance” toward the Witnesses in future cases. With a new majority in control, the Court agreed early in 1943 to decide a flag-salute case from West Virginia which was virtually identical in facts to the Gobitis case. The children of three Witnesses who lived near Charleston—Walter Barnette, Lucy McClure, and Paul Stull—had been expelled from school after the state board of education adopted a flag-salute regulation in 1942 which quoted liberally from Frankfurter’s opinion in the Gobitis case.


Justice Jackson wrote a powerful opinion in the Barnette case which struck down the West Virginia law. Efforts to foster “national unity” through compulsion and coercion exposed religious dissenters like the Witnesses to the persecution of “village tyrants” and “evil men,” Jackson warned. He cited “the Roman drive to stamp out Christianity” and “the fast-failing efforts of our present totalitarian enemies” as examples of the futility of compelled belief. “Those who begin coercive elimination of dissent soon find themselves exterminating dissenters. Compulsory unification of opinion achieves only the unanimity of the graveyard.”


Justice Frankfurter had refused to protect First Amendment rights from limitation by local officials and electoral majorities. Justice Jackson took direct aim at this deferential position. “The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and officials,” he wrote. “One’s right to life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and other fundamental rights may not be submitted to vote; they depend on the outcome of no elections.”


Jackson ended with an eloquent affirmation of the libertarian ethic that found its first American expression in the Declaration of Independence. “If there is any fixed star in our constitutional constellation,” he wrote, “it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion, or force citizens to confess by word or act their faith therein.”


In deciding the Barnette case, the Supreme Court expressly overruled its Gobitis decision, only three years after it was issued with only one dissent. Underscoring the symbolic impact of this reversal, the Court struck down the West Virginia flag-salute law on June 14, 1943—Flag Day.





II.


“Here Comes Jehovah!”


I was born in Minersville, Pennsylvania, in 1923. Both of my parents were also born in Minersville. Mother was Pennsylvania Dutch, and her family had been there more than two hundred years. Dad’s family came straight to Minersville from a month-long trip from Lithuania. There are a lot of Lithuanians and Middle Europeans in Minersville. I think they must have known someone, and came straight to work in the coal mines, like my grandfather did. My grandmother was a self-made woman, who didn’t even know how to read. She just bought property. Europeans believe in getting property. She opened up a bar, and she took in boarders. Later she opened a grocery store, which became my father’s. As all of her children got married, she gave them a business, and she sent one of my uncles to college. For a little peasant woman, that was something.


We lived in a big house, over the store which was called the Economy Grocery. There were six of us finally, and I was the first. We had to work in the grocery store and we were very glad about that. The majority of the fathers worked in the coal mines, so having a grocery store was much nicer. Some children would lose their fathers with black damp, or a rock fall in the mine.


It was hard in Minersville during the Depression years. I remember Dad had a little account book for the bills that people ran up, all yellow and old. Some people never paid, but he never went after them. When the WPA and relief finally came along, it was quite a help. Those measures were very good. My uncle died on the WPA, from a heart attack, and my aunt was on relief. At least we had food. Everything else was do-it-yourself. We learned to sew, and make do with a lot of hand-me-downs. It was not awful. We were really a jolly family. While we worked we would listen to those old radio shows.


Dad was raised Catholic and Mother was Methodist, although her parents had been Jehovah’s Witnesses since 1904. Mother and all the children were very active in the Methodist church. It was my father that first delved into being a Witness, when my grandparents came to live with us for a while. He started just out of curiosity. What takes so much of their time? When they were gone, he would look into their literature, because they didn’t want to make him a captive audience. So we would come home from Sunday school and he would ask what we had learned, and he would say, Oh, look at this, look at that! Dad would enthusiastically call attention to Scriptures that indicated hell was man’s common grave instead of torment, and also delightful verses from Isaiah that we felt would mean also a literal earthly paradise. Pretty soon we were having a Bible study in our home and not going to church.


In the summer of 1935, Judge Rutherford, the president of the Watchtower Society of Jehovah’s Witnesses, gave this talk on the radio about what the Scriptures say on emblems. He said that he himself wouldn’t give a salute to the flag, not because he didn’t respect the flag as a symbol of the country but because of what the Scripture says about worshipping an image of the State.


We were all at different schools, but we liked them very much. I loved school, and I was with a nice group. I was actually kind of popular. I was class president in the seventh grade, and I had good grades. And I felt that, Oh, if I stop saluting the flag, I will blow all this! And I did. It sure worked out that way. I really was so fearful that, when the teacher would look my way, I would quick put out my hand and move my lips. We knew that Carleton Nicholls up in Lynn, Massachusetts, took a stand against the salute in school. He was expelled from school, and the story was in the newspapers.


My brother William was in the fifth grade at that time, the fall of 1935. The next day Bill came home and said, I stopped saluting the flag. So I knew this was the moment! This wasn’t something my parents forced on us. They were very firm about that, that what you do is your decision, and you should understand what you’re doing. I did a lot of reading and checking in the Bible and I really took my own stand.


I went first to my teacher, Miss Anna Shofstal, so I couldn’t chicken out of it. She listened to my explanation and surprisingly, she just hugged me and said she thought it was very nice, to have courage like that. But the students were awful. I really should have explained to the whole class but I was fearful. I didn’t know whether it was right to stand up or sit down. These days, we realize that the salute itself is the motions and the words. So I sat down and the whole room was aghast. After that, when I’d come to school, they would throw a hail of pebbles and yell things like, Here comes Jehovah! They were just jeering at me. Some of my girl friends would come and ask what it was about. That was nice. One-on-one is a lot easier.


They watched us for two weeks, my brother and I and Edmund Wasliewski, who was another Witness who wouldn’t salute. With my brother, the teacher tried to force his arm up and he just held onto his pocket. After two weeks, they had the school-board meeting and Dad and Mom both went. They had grown up with these men on the school board and gone to school with them. The superintendent, Dr. Roudabush, was a very firm type of person, and Dr. McGurl, the board president, was also very firm. The others kind of followed suit.


Dad told the school board why we couldn’t take part in the flag salute. Dad told us he was very nervous at the meeting. The board made its decision right then, without much discussion. The idea was that we were insubordinate, and there would be immediate expulsion. They said at the meeting, Don’t even come to school tomorrow!


After we were expelled, we set up a school at home. There was a girl that helped out my mother in the house, about 16, and she taught us up on the third floor. They did permit us to have our books. Very shortly after that, we got an official letter and they said if you are not in a qualified school you will be sent to a reformatory. This was quite a problem. We didn’t have a qualified teacher. But at that time there were so many children taking a stand, and there were all these newspaper articles about expulsions.


One day, Paul and Verna Jones telephoned us and said, We are beginning a school in New Ringgold, Pennsylvania. They had a hundred-acre farm and it was real scratch. But they were a fine, fine family. They knocked out the wall between the dining room and living room and made it into a big country schoolhouse. There were forty of us all together, and three families boarded us. Twenty-two of us boarded with the Jones. We would sleep three to a bed, and there were beds in the hallways and people everywhere. We had to get up at 6 o’clock and do chores. But it was a lot of fun.


The farm was 30 miles from Minersville, and we had to stay there until the weekend. The roads were little two-lane highways, and it took a good while to make the 30 miles. Finally my father said, We need to have a school bus. We had a panel truck for the store and he put seats on both sides. We would start out at about 6 o’clock in the morning and all along the way we would pick up these little children and they’d be huddled in the winter cold and dark. It took about two hours to get to school, and we would have to go down dirt lanes to get to some of the houses. Dad drove the bus for two years. We didn’t think our ordeal was pitiful. We had a good time. But when I look back, it was pitiful.


There was one girl named Eleanor in the Kingdom School who became a firm friend. We met earlier in 1935 in jail, when we were mobbed in the town of New Philadelphia and put into cells in the fire house. The churches there let out early on Sunday for the convenience of the mob. There were about forty of us that went into New Philadelphia to do witnessing from house to house. I remember being at a door, all alone, when this police car came up and the householder was kind of aghast at this little girl being taken away. I was eleven at that time. The police called me into the car and took me past the mob into the fire house. I remember one girl punched me and the mob was trying to break down the door of the fire house. There must have been close to a thousand people. We did expect trouble, we anticipated that. It was scary. But at the same time, you feel a certain calm when you’re finally in the thick of it. Finally, at the end of the day the mob dispersed. The police kept the men, and the women and children could go home. They finally got out on bail and went back for a trial. I guess they had a few days in jail after that.


That was one of many attacks on Witnesses, like Mauch Chunk, McAdoo, and Kulpmont in Pennsylvania; and Plainfield, Secaucus, and Perth Amboy in New Jersey. My father was in many of those, because we would all go as a group and try to witness, door to door. Many times, they were held a few days in jail. The main thing that made me hesitate about going along was thinking of my friends in the public school. But here were these marvelous friends in the Kingdom School, so it was certainly no loss.


One time when we did street work with our literature in Minersville, two girls passed by. They were my close friends in school, and I overheard them saying, Just think, we used to be friends with her! I remember knocking at a door and the girl inside said to her family, There’s that Lillian Gobitis. But because we went to the Kingdom School we were kind of out of sight, out of mind. One girl in my school, who was really the smartest in the whole class, became a Witness and nine days ago I met her in Florida at one of our conventions. She told me that she asked her mother, Where are the Gobitises? Where’s Lillian? They must have moved away! What happened to us really wasn’t publicized until it got into the courts.


After we had been expelled, one of the Catholic churches in Minersville announced a boycott of our store, and it meant a great deal to us. More children had been born, and it was our living, so it was very important. Business fell off quite a lot. Sometimes my Dad sent my brother to my aunt’s house next door for a loan, because it was kind of critical. After a while, though, time went by and the people felt that this was kind of ridiculous, that the priest would tell them where to buy their groceries. Dad was really well known and he made a go of it by making farmer sausage and kielbasi. People came from everywhere for these things and this is how we survived the boycott. So they came back.


The Kingdom School only went to eighth grade, so I had a problem after the two years. I still needed to go to school, and that’s when I went to the business school in Pottsville, just four miles away, so I was living at home then. I just spent a year there. And after that we got a teacher who was able to teach high school. The teacher we had in New Ringgold was not a Witness but she felt so strongly about children getting expelled that she quit her position in Allentown and volunteered to teach us for a hundred dollars a month. All these families would just get up somehow and pay her. Her name was Erma Metzger, and she was a marvelous person. She became a Witness later. It was such a blessing. They got these school desks out of auctions for about thirty cents each, and books and everything just came out of the woodwork.


We wouldn’t have done anything about our expulsion, but since the school board was so firm in our case, the Watchtower Society said they would like to use ours as a test case. Some schools were very kind and took the children back, but there were thousands that had hard, hard treatment, who were knocked against the wall and beaten and went home crying and almost hysterical.


I remember the trial in our case very vividly. It was in Philadelphia, at the federal court. Judge Maris was a quiet-looking person, a calm-looking person. He was a very agreeable person, not formidable at all. Bill and I had to go on the stand and testify. He explained that the Ten Commandments in Exodus 20 was our reason for not saluting the flag. When it was my turn I explained First John 5:21, “little children, keep yourselves from idols.” I remember the school-board lawyer saying, I object! We have had one scripture and that’s enough, he said. But he was overruled. Dr. Roudabush was very feisty on the stand, very angry and hostile. But we never felt any animosity on our part toward him. Like the Scriptures show, you hope that some day they’ll change, and many do.


We felt completely optimistic about the case. Judge Maris had given such a marvelous opinion, and the three judges on the appellate court gave a favorable opinion. So when it went to Washington, my family went down to hear the argument in the Supreme Court. First there was a corporation case, and there was a lot of shuffling and noise and questions. Then they started our case with Mr. Gardner from the Civil Liberties Union. The justices still were not completely attentive to him. After that, Judge Rutherford argued our case. He did it a lot from a Biblical standpoint, like with Shadrach, Meshach, and Abednego, when they took a stand and wouldn’t bow down to the image of Nebuchadnezzar. And of course he discussed legal things too. It was extremely arresting. You could really hear a pin drop! The justices listened so attentively.


With all this rapt attention, we felt very optimistic. And then, months later, we were in the kitchen with the radio on and it was time for the news, and they said, In Washington today, the Supreme Court decided the flag case. It was against us, eight to one. Talk about a cold feeling! We absolutely did not expect that. That just set off a wave of persecution. It was like open season on Jehovah’s Witnesses. That’s when the mobs escalated. The Kingdom Hall in Litchfield, Illinois was totally destroyed by a mob, and there were more than three thousand Witnesses arrested every year for the next three years.


Sometimes a bunch of us teenagers would go out, calling on the homes in a town, and pretty soon a group starts to form, throwing tin cans and rocks at us. We would keep a car nearby and just go to another part of the territory. I remember on Wednesday nights we all did free family home Bible studies with people who wanted to learn more, and we would drop each other off along the road and the last one would pick us up. In this one place, I was driving to pick up Daddy, and a group came and started to let the air out of the tires and surround the car. I stepped on the gas and my father said, Don’t you ever do that again! You could have hurt someone.


But that was such a common thing. Some of the Witnesses were attacked and badly hurt, like Rosco Jones, who went to the Supreme Court to challenge a licensing tax against Witnesses in Opelika, Alabama. He was a black Witness and his wife was arrested in La Grange, Georgia. He went to the local jail to see about her. They took him down in the basement and held him spread-eagled and hit him with an old bicycle tire, and kicked him in the ribs and stomach. Finally he fell unconscious and woke up in a cell. They released him after four or five days and pointed a pistol at him and said, If we ever see you with that black box—his book bag—you’ll have had it! Some people had very hard ordeals, and some of them died later as a result of the injuries. And sometimes there were miraculous escapes.


After our case was decided, my brother Bill was called to the world headquarters of the Jehovah’s Witnesses in Brooklyn. First he was doing what we call Pioneering, full-time service. We were in a bad situation at home, because the store always needed him, and he really was not able to make his quotas in home visits. So he had an opportunity to move to New York and live with a couple in the Bronx for a very nominal rent. Then he said, Lillian, why don’t you come too. By that time, the husband was in prison in Danbury, Connecticut, because of the military. Hundreds of Witnesses went to prison during the war because they were turned down for exemption as ministers. We consider all Witnesses to be ministers, and draft boards refused to recognize that.


So I moved there to the Bronx in New York. That was very interesting. And my partner was Eleanor, the girl that I had met in jail and had gone to Kingdom School with. We each had twenty home Bible studies. The world situation was so bad, the war was still on, and there was a lot of interest in Jehovah’s Witnesses. We subsisted on donations in those days. You could go anywhere on the subway for five cents, and sometimes, when our little rent was due, we would get all worried, but some little old lady would say, Oh, I appreciate you girls coming! It was a free arrangement, but every once in a while they wanted to make a little donation and that took care of the rent for that month. We really had a wonderful time.


After a few months, I was called to the world headquarters in Brooklyn. This was a tremendous privilege, because there were people from all over the country and around the world who were giants of faith. They all had been in full-time service before they went there, and they were from all walks of life. There weren’t many girls called to work there; it was mostly heavy work and we did mostly cleaning.


But we also had a radio station that served New York and Connecticut, and I was given a little part on the show after school every day. It was called Rachel and Uncle John. I was Rachel and Uncle John was played by an elderly gentleman, Mr. Macmillan, who would tell me Bible stories. Working with Brother Macmillan was no ordinary privilege. He had been one of the eight Watchtower officials who were incarcerated in Atlanta Penitentiary in 1919, and during the war years of the ’forties he visited a circuit of twenty-one prisons to encourage the men who were there for their Christian neutrality. Mr. Knorr, who became president of the Watchtower Society after Judge Rutherford died, said that the reason he chose me for the show was because of the flag salute case! So that opened doors.


After we lost our case, we thought that this is it and we’ll just have to endure. Problems in the world were escalating, and we would get reports from Germany about hideous things. There were ten thousand Witnesses in the concentration camps and two thousand were finally killed. We just thought things would escalate until what the Scriptures call Armageddon and it would be the end of this system of things. We just need to endure, that was the feeling.


In 1943, we went back to Washington for the Supreme Court hearing in the Barnette case from West Virginia. This was a case that was almost the same as our flag-salute case. The people in that case were all cousins; the Stulls and McClures were cousins of the Barnettes. They were in the courtroom too, but no one thought to introduce us. A few years ago, we had a traveling minister down here in Atlanta named Dave McClure, and we went to a meeting where my husband told his experiences from the German concentration camps. And Erwin said, Dave, why don’t you tell us your experiences from your case. And that was really an occasion, because it’s like, you know this story but you really don’t know how it ended. So he told about how on the school bus the kids were always picking fights with him. He was kind of a tough one and he’d battle his way out of the fights, and this was a daily thing. When their case went before the courts, the opposition lawyer didn’t prepare because he thought it was an open-and-shut case. We’ll just go by the Gobitis precedent and that’s all!


In the Barnette case, we felt more optimistic this time, like there’s a light at the end of the tunnel. We never thought it would come to court again. Already, there were rumors that Justices Murphy and Douglas and Black were changing their minds. We also knew that Justice Murphy was having his portrait done for the capitol in Michigan, where he had been governor, and the artist was one of Jehovah’s Witnesses. He had long conversations with Justice Murphy while he was sitting for his portrait, and Murphy was expressing that he surely had second thoughts. And the newspapers, and Eleanor Roosevelt in her column, My Day, and Attorney General Biddle, all began to express sympathy for us. This was ridiculous, they said, treating us like Communists. These are little children, following their convictions. So the atmosphere changed, and the Court was won over on Flag Day—June 14, 1943. We really never thought that day would come.


Then our work took on a whole different nature. The missionary school, which was called the Gilead School, opened up right after that, in Ithaca, New York. We had people from all walks of life and countries. Nationalism is so foolish, and when we have ethnic or national or economic barriers, what richness of friendship we lose! Since Jehovah’s Witnesses don’t have that problem, we really made wonderful friends. Well, there were a series of conventions in Europe in 1951, and I was given a plane ticket by Mr. Macmillan. His son was in Europe in the military and had sent him a ticket, but he said, Rachel, I’m so old and tired and I’ve been in Europe so often with the Witnesses. You want to go so badly, so please use this ticket. And I surely did!


Since I was from the world headquarters I was allowed to stay at all the branches in Europe, and I met Erwin Klose at the branch in Wiesbaden, Germany. One evening they had a get-together and there was a concert pianist and violinist and singing. Erwin was a wonderful tenor, and when it was over I went up to tell him I thought he had a marvelous voice. He just kept smiling and I kept talking, and I found out later he did not understand one word of English! He had been arrested eleven times in Germany and occupied Holland and Belgium, and the Gestapo was always pursuing him.


After that Erwin took a crash course in English so he could attend the missionary school at Ithaca, and after he graduated we dated. He was sent to Austria and they permitted me to go through the Gilead School too. And in 1954 I sailed away to Vienna, Austria, and joined him in marriage and in missionary work. We just had a storybook life in Vienna. When I look back, I think that the very thing that caused me to lose my friends, the flag-salute case, was what caused Mr. Knorr to choose me for the service in which I had this storybook life.


After we came back to the United States, I went to work for a while and Erwin started a business in New York, representing a man we had met in Vienna who made tamping machines for railroad tracks. Erwin was very successful and later sold the business after it was a million-dollar business. Then we lived for six years in Canada and then we came to Atlanta in 1967. We were going where the need is greater. We had a beautiful home in New York and in Canada, but when we moved to Atlanta we decided to live in a mobile home, and we’re still in the same mobile home twenty years later!


Our children did not have the problems my brother and I had in school as Jehovah’s Witnesses. When we moved to Atlanta, Stephen was twelve and Judith was ten. They were granted exemptions from the flag salute in school, which had been the objective of all the court cases. One day Judith came home and said all the girls were waiting for her in the girls’ room, and they shoved her to the floor and she had to battle her way out of it. Erwin asked me to go to the school counselor and he said, Mrs. Klose, they did that because she is one of Jehovah’s Witnesses. That was during the miniskirt time and we didn’t let her wear miniskirts. That was part of the ridicule, calling attention to her as a Witness. And the counselor said, I will not have that in my school, so he called the parents and everyone apologized.


It has been more than fifty years since I took a stand on the flag salute, but I would do it again in a second. Without reservations! Jehovah’s Witnesses do feel that we’re trying to follow the Scriptures, and Jesus said, They persecuted me, and they will persecute you also. We do expect that before the end there will be a tremendous, all-out wave of persecution. Jehovah’s Witnesses are now banned in over forty countries. So we really try to build up our faith, to meet the apathy about religion that we meet from door to door. Still and all, the case affected our lives so much that Erwin and I would never have met each other without it, and we have passed its lessons on to our children.
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Gordon Hirabayashi was a University of Washington senior in 1942 when he defied the military curfew and exclusion orders that forced Japanese Americans into wartime internment camps. Courtesy of Steven Okazaki, Mouchette Films, San Francisco, CA











I.


“A Jap’s a Jap”


On the morning of May 16, 1942, Gordon Kiyoshi Hirabayashi arrived at the FBI office in Seattle, Washington. Somewhat formal in demeanor, the University of Washington senior shook hands with Special Agent Francis V. Manion and introduced his companion, Arthur Barnett, a young lawyer and fellow member of Seattle’s Quaker community. Five days earlier, Gordon had defied a military order that required “all persons of Japanese ancestry” to register for evacuation to the state fairground at Puyallup, south of Seattle. From this temporary home, where Army troops herded them into cattle stalls and tents, the uprooted Japanese Americans would be shipped to “relocation centers” in desolate areas of desert or swampland, from California to Arkansas. Forced into exile, more than 120,000 Americans of Japanese ancestry endured wartime internment in America’s concentration camps, housed in tarpaper barracks and guarded by armed soldiers.


After a few minutes of small talk, Gordon handed Agent Manion a neatly typed four-page document, headed “Why I refused to register for evacuation.” Gordon’s statement reflected his anguish as a Quaker volunteer over moving evacuees to the Puyallup fairground. “This order for the mass evacuation of all persons of Japanese descent denies them the right to live,” he wrote. “It forces thousands of energetic, law-abiding individuals to exist in a miserable psychological, and a horrible physical, atmosphere.” Gordon pointed out that native-born American citizens like himself constituted a majority of the evacuees, yet their rights “are denied on a wholesale scale without due process of law and civil liberties.” His statement ended on a defiant note: “If I were to register and cooperate under those circumstances, I would be giving helpless consent to the denial of practically all of the things which give me incentive to live. I must maintain my Christian principles. I consider it my duty to maintain the democratic standards for which this nation lives. Therefore, I must refuse this order for evacuation.”
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