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Preface

Readers may welcome some explanation why our three authors reversed the sequence of events by tackling the problems of beyond the best interests of the child earlier than those that do come before. I can only surmise that in 1973 the difficulties and mistakes surrounding child placement loomed so large and clamored soinsistently for solution that the questions when and for what reasons these children find themselves at the mercy of statedisposition were pushed into the background. However, as a listener to their discussions, I can testify that even at the earlierdate the points concerning protection for the parent-child relationship or the necessary state intrusion into it were neverabsent from the authors’ minds. They were merely biding their time, waiting for the already anticipated writing of a secondbook.

Three authors, with different backgrounds and on the basis of different experiences, cannot be expected to tackle one andthe same task in one and the same manner. Again, a common language had to be devised to satisfy the needs of two professionsand of the lay reader. In addition, however, agreement had to be reached on a number of questions about the advantages anddisadvantages of state intervention, about the merits and demerits of present-day parents in general, and about the risk whenparents are entrusted with the final say in the serious matters of child rearing which used to be their sole prerogative in bygone days.

Discussion, no doubt, profited from previous experience. While mutual stimulation, pressure toward logical argumentation,and detailed exposition of points had remained the same, the participants knew more of each other’s preferences, convictions,and idiosyncrasies. Accordingly, controversies, even though perhaps heated at the beginning, were solved more quickly andopinions merged more readily.

That every statement in this book has been weighed and doubted until confirmed by the working of three critical minds has,I trust, not detracted from the ease with which the book can be read and, therefore, from the readers’ satisfaction and approvalof the final formulations.

DOROTHY BURLINGHAM   
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Part One
The Problem, Our Convictions, and a Framework for Examining State Decisions to Intrude on Parent-Child Relationships
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Chapter 1
The Problem and Our Convictions


When and why should a child’s relationship to his parents become a matter of state concern? What must have happened to orin the life of a child before the state should be authorized to investigate, modify, or terminate an individual child’s relationshipwith his parents, with his family? Considering what a child loses when he passes, even temporarily, from the personal authorityof parents to the impersonal authority of the law, what grounds for placing a family under state scrutiny are reasonable?What can justify overcoming the presumption in law that parents are free to determine what is “best” for their children inaccord with their own beliefs, preferences, and life-styles?

We did not ask these questions in Beyond the Best Interests of the Child.

In Beyond the Best Interests of the Child we restricted our inquiry almost exclusively to problems involving children already caught up in the legal system. We focusedprimarily on contested child placements “where the adults involved [including parents as well as state and private agency personnel] resort to the legal processfor a resolution of their disputes.”1 We did not endorse existing grounds for coercive state intrusion on parent-child relationships, but generally took them asgiven. We did not consider, for example, whether the divorce of parents or the separation of unmarried parents should in themselvesbe grounds for the state to intervene—to decide not only who should have custody of their children but also to dictate thecircumstances under which the newly established or reaffirmed legal relationships should be changed. Nor did we question theunderlying justifications for invoking state authority to make placement decisions in such variously labeled proceedings asneglect, abandonment, abuse, delinquency, foster care, separation, and divorce. We sought merely to establish guidelines,based on psychoanalytic knowledge and reinforced by common sense, for assuring that the least detrimental placement wouldbe selected by the least detrimental procedure for each child whose custody had become a matter of state concern.

The guidelines that we developed in Beyond the Best Interests of the Child rest on two convictions. First, we believe that a child’s need for continuity of care by autonomous parents requires acknowledgingthat parents should generally be entitled to raise their children as they think best, free of state interference. This convictionfinds expression in our preference for minimum state intervention and prompts restraint in defining justifications for coercively intruding on family relationships. Second, we believe thatthe child’s well-being—not the parents’, the family’s, or the child care agency’s—must be determinative once justification for state intervention hasbeen established. Whether the protective shell of the family is already broken before the state intrudes, or breaks as a resultof it, the goal of intervention must be to create or re-create a family for the child as quickly as possible. That convictionis expressed in our preference for making a child’s interests paramount once his care has become a legitimate matter for the state to decide.

So long as a child is a member of a functioning family, his paramount interest lies in the preservation of his family. Thus,our preference for making a child’s interests paramount is not to be construed as a justification in and of itself for intrusion.* Such a reading would ignore the advantages that accrue to children from a policy of minimum state intervention. The goalof every child placement, whether made automatically by birth certificate or more deliberately following direct interventionby administrative or court order, is the same. With the possible exception of the placement of violent juveniles,2 it is to assure for each child membership in a family with at least one parent who wants him. It is to assure for each childand his parents an opportunity to maintain, establish, or reestablish psychological ties to each other free of further interruptionby the state.

With these convictions and that common purpose in mind, in Beyond the Best Interests of the Child we proposed and explained the following guidelines for determining the placement and process of placement for children whosecustody becomes the subject of legal action:


Placement decisions should safeguard the child’s need for continuity of relationships.

Placement decisions should reflect the child’s, not the adult’s, sense of time.

Placement decisions must take into account the law’s incapacity to supervise interpersonal relationships and the limits ofknowledge to make long-range predictions.3



These guidelines, designed originally to pour content into the best interests standard—or what we call the least detrimentalavailable alternative standard*—have substantial implications for defining justifications for state intrusion on family relationships.

The question we pose and seek to answer in this book is: “Why and under what circumstances should the state be authorizedto invade family privacy and to overcome the presumption of parental autonomy?” But before attempting an answer, we focusfirst on the meaning of and reasons for favoring a policy of minimum state intervention.

In the eyes of the law, to be a child is to be at risk, dependent, and without capacity or authority to decide free of parental control what is “best” for oneself.To be an adult is in law to be perceived as free to take risks, with the independent capacity and authority to decide what is “best” foroneself without regard to parental wishes.5 To be an adult who is a parent is therefore to be presumed by law to have the capacity, authority, and responsibility to determine and to do what is “good”for one’s children, what is “best” for the entire family.


As long ago as 1840 Jeremy Bentham observed:

The feebleness of infancy demands a continual protection. Everything must be done for an imperfect being, which as yet doesnothing for itself. The complete development of its physical powers takes many years; that of its intellectual faculties isstill slower. At a certain age, it has already strength and passions, without experience enough to regulate them. Too sensitiveto present impulses, too negligent of the future, such a being must be kept under an authority more immediate than that ofthe laws….6



That “more immediate authority” is the authority of parents. They offer children protection and nurture, and introduce themto the demands and prohibitions as well as to the promises and opportunities of society. Charged with the duty of initiatingthe relationships of their children to the adult world and to its institutions, parents shelter their children from direct contact with the lawby being their representatives before it.

By 1926 Freud brought a psychological dimension to Bentham’s societal view of the “feebleness of infancy.” He refers to “thelong period of time during which the young of the human species is in a condition of helplessness and dependence,” that “incomparison with … most animals…. it is sent into the world in a less finished state,” and “the dangers of the external worldhave a greater importance for it.”7 He explains how this “biological factor” on the one hand burdens the parents with the full weight of responsibility for thesurvival and well-being of their offspring and, on the other hand, assures that the day-to-day ministering to the child’smultiple requirements will turn the physical tie between them into a mutual psychological attachment.

Such constantly ongoing interactions between parents and children become for each child the starting point for an all-importantline of development that leads toward adult functioning. What begins as the experience of physical contentment or pleasurethat accompanies bodily care develops into a primary attachment to the person who provides it. This again changes into thewish for a parent’s constant presence irrespective of physical wants. Helplessness requires total care and over time is transformedinto the need or wish for approval and love. It fosters the desire to please by compliance with a parent’s wishes. It providesa developmental base upon which the child’s responsiveness to educational efforts rests. Love for the parents leads to identification with them, a fact without which impulse control and socialization would be deficient.8 Finally, after the years of childhood comes the prolonged and in many ways painful adolescent struggle to attain a separateidentity with physical, emotional, and moral self-reliance.9

These complex and vital developments require the privacy of family life under guardianship by parents who are autonomous.The younger the child, the greater is his need for them. When family integrity is broken or weakened by state intrusion, hisneeds are thwarted and his belief that his parents are omniscient and all-powerful is shaken prematurely. The effect on thechild’s developmental progress is invariably detrimental.10 The child’s need for safety within the confines of the family must be met by law through its recognition of family privacyas the barrier to state intrusion upon parental autonomy in child rearing.11 These rights—parental autonomy, a child’s entitlement to autonomous parents, and privacy—are essential ingredients of “familyintegrity.” * “And the integrity of that life is something so fundamental that it has been found to draw to its protection the principlesof more than one explicitly granted Constitutional right.”12

Two purposes underlie the parents’ right to be free of state intrusion. The first is to provide parents with an uninterruptedopportunity to meet the developing physical and emotional needs of their child so as to establish the familial bonds critical to every child’s healthy growthand development. The second purpose, and the one on which the parental right must ultimately rest, is to safeguard the continuing maintenance of these family ties—of psychological parent-child relationships—once they have been established. The two purposes are usuallyfulfilled when the parental right is assigned at a child’s birth simply on the basis of his biological tie to those who producehim. Likewise, for the adopted child, these purposes are usually met when the parental right is assigned simply on the basisof his legal tie to those who adopt him. But the assignment and recognition of parental rights do not guarantee that biologicalor adoptive parents will exercise them or that these parents will establish significant psychological ties to their child.Indeed, when parents abandon a child or when parents and children are separated “too long,” their legal entitlement cannotand does not prevent the establishment of familial ties—psychological bonds—between their child and longtime substitute caretakerswho have no parental right, no legal claim to raise him. These new relationships merit the same protection from state interventionas is accorded to the relationships in functioning biological and adoptive families.13 Thus, rights which are normally secured over time by biological or adoptive parents may be lost by their failure to providecontinuous care for their child and earned by those who do.*

Put somewhat differently, two stages in the parent-child relationship generally define the right of family integrity thatdeserves recognition and protection from interruption by the state. The first is the stage at which the opportunity for the development of psychological ties between parent and child exists; the right usually comes about through a child’sbeing placed with natural parents at birth, or through legally sanctioned adoption. These opportunities merit protection fromstate intrusion because it is only through continuous nurture of the child within the privacy of the family that the secondstage can be reached. At that stage, primary psychological ties between parent and child have been established and requirefor their maintenance continuous nurture free of state intrusion. The liberty interest in these familial bonds, including bonds established betweenchildren and longtime fostering adults who are not their parents, has not yet been clearly perceived or firmly establishedin law. It is as deserving of recognition and protection as is the first stage, normally associated with biological reproductionor with adoption.15

Beyond these biological and psychological justifications for protecting parent-child relationships and promoting each child’sentitlement to a permanent place in a family of his own, there is a further justification for a policy of minimum state intervention.It is that the law does not have the capacity to supervise the fragile, complex interpersonal bonds between child and parent.16 As parens patriae the state is too crude an instrument to become an adequate substitute for flesh and blood parents. The legal system has neitherthe resources nor the sensitivity to respond to a growing child’s ever-changing needs and demands. It does not have the capacityto deal on an individual basis with the consequences of its decisions, or to act with the deliberate speed that is requiredby a child’s sense of time. Similarly, the child lacks the capacity to respond to the rulings of an impersonal court or socialservice agencies as he responds to the demands of personal parental figures. Parental expectations, implicit and explicit,become the child’s own. However, the process by which a child converts external expectations, guidance, commands, and prohibitionsinto the capacity for self-regulation and self-direction does not function adequately in the absence of emotional ties tohis caretakers.

A policy of minimum coercive intervention by the state thus accords not only with our firm belief as citizens in individualfreedom and human dignity, but also with our professional understanding of the intricate developmental processes of childhood.

To recognize how critical are the developmental stages and how essential are autonomous parents for the protection of theirchildren is also to recognize that parents may fail. Not all parents are able or willing to safeguard their child againstthe succession of risks which bedevil development from dependent infancy to independent adulthood. They may fail to protecttheir child from unwarranted risk. Family privacy may become a cover for exploiting the inherent inequality between adult and child.17 It may prevent detection of the uncontrolled expression of both the unconscious and conscious hatred some parents have fortheir children. Family privacy ceases to benefit the child and becomes a threat to his well-being, to his safety, and occasionallyto his life. Those dangers justify state intervention.

Yet, to acknowledge that some parents, whether biological, adoptive, or longtime foster, may threaten the well-being of theirchildren is not to suggest that state legislatures, courts, or administrative agencies can always offer such children somethingbetter, and compensate them for what they have missed in their own homes. By its intrusion the state may make a bad situationworse; indeed, it may turn a tolerable or even a good situation into a bad one.

The intact family offers the child a rare and continuing combination of elements to further his growth: reciprocal affectionbetween the child and two, or at least one, caretaking adult; the feeling of being wanted and therefore valued; and the stimulationof inborn capacities. Available alternatives too often fail to offer the whole series, and accordingly leave one or the otherpart of the child’s personality without developmental support.18 Recognition of these shortcomings should alert the law to ask in every case whether removal from an unsatisfactory home isthe beneficial measure it purports to be.

Identifying children in serious jeopardy requires more than the vague and subjective language of “change of conditions ofcustody” in divorce statutes and “denial of proper care” in neglect and abuse statutes that give administrative agencies and courts unguided discretion to supervise and even terminate parent-child relationships. Suchstatutes must be revised to protect all families—poor and well-to-do, minority and majority, biological, adoptive, and longtimefoster. They must provide these ongoing relationships with safeguards from unwarranted state-sponsored interruptions. Theymust prevent judges, lawyers, social workers, and others from imposing their personal, even if professional, preferences uponunwilling parents. To that end we ask and seek to answer:


What ought to be established and by what procedure before the “best interests of the child” can be invoked over the rights of parents to autonomy, the rights of children to autonomousparents, and the rights of both parents and children to family privacy?



* “[T]he child’s interest should be the paramount consideration once, but not before, a child’s placement becomes the subjectof official controversy” (Beyond the Best Interests of the Child, p. 105; emphasis supplied).

* “The least detrimental alternative … is that specific placement and procedure for placement which maximizes, in accord withthe child’s sense of time and on the basis of short-term predictions given the limitations of knowledge, his or her opportunityfor being wanted and for maintaining on a continuous basis a relationship with at least one adult who is or will become hispsychological parent.”4

* We use the phrase “family integrity” rather than “family autonomy” to encompass the three liberty interests of direct concernto children (parental autonomy, the right to autonomous parents, and privacy) in order to avoid the confusion caused by usinginterchangeably “family autonomy” and “parental autonomy.”

* “As to the question of the right of the father to have the custody of his infant child, in a general sense it is true. Butthis is not on account of any absolute right of the father, but for the benefit of the infant, the law presuming it to befor his interest to be under the nurture and care of his natural protector, both for maintenance and education.” Chief JusticeStory in United States v. Green, 26 F. Cas. 30, 31 (C.C.R.I. 1824) (No. 15, 256).14
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Chapter 2
The Framework


What should be the role of law in protecting children from parental exploitation and both children and parents from exploitationby the state? In other words, under a policy of minimum intervention, what should the law require before the best interests of a child may become a matter of state determination? These questions call for identification of thosecircumstances that should justify invading the right of parents and their children to feel at home with one another1 and to be secure in their persons and dwellings.2

We postpone substantive answers to our questions (a) until we have described and explained the requirements that any grounds for coercive state intrusion on parent-child relationships must meet; and (b) until we have identified the pointsof decision and clarified their functions in applying any ground for intervention to a specific family.

FAIR WARNING AND POWER RESTRAINT

The law has given two distinct responses to the question, “What should justify substituting the state’s judgment for that of parents with regard to the care of a particular child?” The first has been to set relatively precise limits onparental judgment concerning matters about which there is a clear societal consensus. For example, parents are not free tosend their children into the labor market or to refuse to let them attend school or be immunized against certain contagiousdiseases.3 Legislative enactments like those concerned with child labor, compulsory education, and immunization are infringements uponparental autonomy which give parents fair warning of what constitutes a breach of their child care responsibilities and provideadvance notice of the extent of the state’s power to intervene. In thus defining the authority to intrude in precise terms,legislatures also restrict the power of administrative agencies and courts to breach the state’s general commitment to familyprivacy and parental autonomy.

The second form which legislative responses take, and the one on which we focus in this book, sets relatively vague and impreciselimits upon authority to intrude and thus fails to provide fair warning. Those statutes concern child care matters about whichthere is no clear societal consensus. They delegate to administrators, prosecutors, and judges the power to invade privacyalmost at will—“the authority of ad hoc decision, which is in its nature difficult if not impossible to hold to account.”4 Though everyone may agree that children ought not to be “neglected” or “abused” or that their “best interests” should beserved, there is little agreement about the meaning of these terms.5 For example, legislative enactments which simply make “denial of proper care” the standard for investigating or determining “neglect,” and “significant change of circumstances” the standard for modifying custody after divorce, provideneither meaningful advance warning to parents nor adequate guidance for courts or administrative agencies.

This second form of legislation, unlike the first form, invests judges and state agency personnel as parens patriae with almost limitless discretion in areas generally under the exclusive control of parents. Such legislation is used to justifythe ad hoc creation of standards of intervention in case-by-case determinations to investigate, supervise, and supervene parental judgments.It invites the exploitation of parents and children by state officials. Acting in accord with their own personal child-rearingpreferences, officials have been led to discriminate against poor, minority, and other disfavored families.6

To reduce unwarranted intrusions on family integrity, the laws of child placement must be recast both to provide fair warningfor parents and children and to restrict the power of state officials.* Legislatures, therefore, should define prospectively and with greater precision than they currently do their responses tothe question of primary focus, which is: “What must be established to overcome the strong presumptions in law (a) that parentshave the right, the capacity, and the obligation to care for their children in accord with their own notions of child rearing;and (b) that children have the right to uninterrupted and permanent membership in a family with such parents?”

But specificity of statutory language will never be enough to preclude unjustifiable invasions of family privacy or the unnecessaryrupturing of familial bonds. Nor will rules be enough to assure that those who unjustifiably violate family integrity willbe held accountable for their abuse of power. Rules are only a first and necessary condition for realizing the goals of fairwarning and power restriction. Another necessary condition is that those who are empowered to intrude must understand as wellas share the philosophy that underlies a policy of minimum coercive state intervention. A tradition in the administrationof child placement laws that is sensitive to the notion of family integrity must be fostered.

Further, we must recognize and work to avoid the consequences of a fantasy too often shared by those who formulate and enactjustifications and procedures for intrusion. The fantasy is that only the most competent, most skilled, and most sensitivelawyers, judges, doctors, social workers, foster parents, family helpers, and other personnel will implement the grounds forintrusion under the laws of child placement. There will always be a substantial number in authority who will prevent thisfantasy from becoming a realistic expectation. For that reason it is important to place a heavy burden of proof upon thosewho are empowered to intrude. It is equally important to establish procedures for intrusion which make highly visible thefunction, nature, and degree of intrusion that is justified at each point of decision.

QUESTIONS FOR DECISION

Guided by the doctrine of minimum state intervention and the requirements of fair warning and power restriction, we can identifyand clarify the critical decisions in a child placement process by focusing on three questions :


1. WHAT SHOULD CONSTITUTE PROBABLE CAUSE FOR INQUIRY BY AGENTS OF THE STATE INTO INDIVIDUAL PARENT-CHILD RELATIONSHIPS AND WHATSHOULD THEY BE REQUIRED TO FIND BEFORE BEING AUTHORIZED TO SEEK MODIFICATION OR TERMINATION OF A SPECIFIC PARENT-CHILD RELATIONSHIP?



What events provide reasonable bases for authorizing an investigation by a child protective services agency or by a courtin order to determine whether an action should be brought to establish the need to modify or terminate a parent-child relationship?Should, for example, the imprisonment, hospitalization, or death of a parent, the divorce of parents, or a child’s poor performanceat school be treated as triggering events?

What must an inquiry uncover before parents can be forced to defend their entitlement to care for and represent their child?For example, should “physical neglect,” “emotional neglect,” spanking for discipline, a parent’s continued absence from achild, or a parent’s express wish to give up a child be considered sufficient for authorizing an agency to initiate an actionand a court to determine who will be the child’s caretaker or parent?

Whatever constitutes a ground for modification or termination would, of course, constitute a ground for investigation. However,not all grounds for inquiry would necessarily constitute a sufficient cause for seeking to modify or terminate a relationship.For example, the imprisonment or death of a parent might be justification for an inquiry only to determine whether a childhas another parent or whether provision has been made for his care.

Further, even if a ground for modification or termination could be established, there would be no justification for initiatingan action if the state knew beforehand that it could not offer a less detrimental alternative.


2. WHAT SHOULD CONSTITUTE SUFFICIENT CAUSE FOR THE STATE TO MODIFY OR TERMINATE A PARENT-CHILD RELATIONSHIP?



How heavy an evidentiary burden must be met before the court is authorized to find that a ground for modifying or terminatinga particular parent-child relationship has been established? On whom should the burden of persuasion rest? “This burden issaid to have both a location and a weight: the location specifies the party that loses if the burden is not met, and the weightspecifies how persuasive the evidence must be in order to carry the burden.”7


3. IF THERE IS SUFFICIENT CAUSE FOR MODIFICATION OR TERMINATION, WHICH OF THE AVAILABLE ALTERNATIVE PLACEMENTS IS THE LEAST DETRIMENTAL?



The guidelines which we developed in Beyond the Best Interests of the Child were designed to pour content into the meaning of “least detrimental available alternative” and thus to enable a court oragency to answer this question. If the state cannot or will not provide something better, even if it did not know this atthe time the action was initiated, the least detrimental alternative would be to let the status quo persist, however unsatisfactory that might be.8

STAGES OF DECISION

The three questions are seldom, if ever, confronted separately in child placement decisions. Yet each question is, in a realsense, answered in a continuous, though often muddled, flow of decisions by legislators, child care agency personnel, andjudges. Since the answers and the sequence in which they are reached directly affect and often undermine society’s commitmentto family integrity, there is a need to refine further and to identify for separate consideration the three critical stagesof decision in the law of child placement which correspond to these three questions. They are the stages of invocation, adjudication, and disposition. Each stage is defined in terms of functions and in terms of the degree and kind of coercive intrusion on family integritythat should be authorized.

Invocation has two functions. One is to determine whether to investigate a particular child’s condition or circumstances. The other, if the results of the investigation warrant it, is to commence a legal action to overcome the presumption of parental autonomy and to obtain a court order authorizing the modification or termination of a familial relationship.

Adjudication has three functions. First, it is to require the state to make full disclosure, particularly to the parents concerned, of the statutory ground—the facts that constitute a particular justification for intervention—forseeking the authority to modify or terminate. Second, it is to provide parents with an opportunity to respond on their own behalf and as representatives of their child to the state’s claim. Finally, it is to determine whether a statutory ground for supervening parental autonomy has been established.

The functions of disposition depend upon what is determined at adjudication. If the court adjudicates that no ground has been established, dismissal of the action is of course the only function. However, if the court adjudicates that a statutory ground has been established, that thepresumption of parental autonomy has been overcome by the state or waived by parents (for example, by those who cannot agreeon who shall have custody in a divorce proceeding), the individual child’s interest becomes the paramount consideration.* Disposition then has three functions. The first is to provide all parties to the adjudication with an opportunity to inform the court of their respective views about what placement alternatives are available and would best meet the needs of the child. Thesecond is to recognize the child’s status as a party and to assure him of an opportunity for a conflict-free representation of his own interests. The third and ultimate function is for the court to determine the child’s placement and the conditions of this placement. In effect, an adjudication which does not lead directly to dismissal becomes a suspended judgment. This ought not to be acted upon until the court decides, following a hearing in which the child now has party status, whatdisposition will provide him with the least detrimental placement to accord with his best interests.10

DEGREES OF INTRUSION

Coercive intrusion may vary in kind and degree at each decision stage, depending upon the function of the decision and whomakes it, When child protective services, for example, invoke the process by making inquiry about a particular child or family,the state intrudes. State agencies further intrude when they initiate an action by charging a ground for intervention. Suchintrusions are violations of family privacy. Except in emergencies involving the risk of serious bodily injury to the child,parents should be left free to continue to care for the child and to represent his interests through the adjudication stageuntil they have been disqualified by proof of the ground charged. Once there is an adjudication that a ground has been established, the state is authorized to intrude further (a) by appointing counsel to represent the child’s interest during the dispositionphase; and (b) by placing the child in accordance with its notions of his best interests.11

In divorce it is the parents who invoke the process. In effect they waive their autonomy by asking the court to make a disposition.The degree of initial intrusion varies with the extent to which the court determines custody against the wishes of at leastone of the parents. The state further intrudes if the court is authorized, as it is but ought not to be, to make a dispositionwhich limits the autonomy of the custodial parent through the imposition of conditions and by the retention of continuingjurisdiction.12 Such invasions of the integrity of the “new” family serve no legitimate function of the disposition stage. They violate theprinciple of minimum state intervention and in effect create a classification of families which are discriminated against.

The degree of intrusion on family integrity at each stage of decision should be no greater than that which is necessary tofulfill the function of the decision. This is because any interference with family privacy alters the relationships betweenfamily members and undermines the effectiveness of parental authority. Therefore we propose that three corollaries of ourpolicy of minimum state intervention become guiding principles in the formulation and administration of the laws of childplacement. They are the principles of least intrusive invocation, least intrusive adjudication, and least intrusive disposition.

Under these principles, for example, intrusion at invocation would never be justified once the state became aware that it did not have the resources to provide a less detrimentalalternative even if it were able to establish a ground for intervention. Further, intrusion at invocation would be kept tothe minimum consistent with fact-finding. This principle recognizes that if the evidence is insufficient to adjudicate a groundfor supervening parental authority, the case would be dismissed and the child would remain with his parents. On the part ofthe parents, such investigations may arouse anger toward the child who is the “cause” of the intrusions, and this may be followedby punitive action and increasing family tension. Children, on their part, react even to temporary infringement of parentalautonomy with anxiety, diminishing trust, loosening of emotional ties, or an increasing tendency to be out of control. Theyounger the child, and the greater his own helplessness and dependence, the stronger is his need to experience his parentsas his lawgivers—safe, reliable, all-powerful, and independent.

We urge, therefore, that at no stage should intrusion on any family be authorized unless probable and sufficient cause forthe coercive action has been established in accord with limits prospectively and precisely defined by the legislature.

With this in mind we focus primarily on the first two points of decision in the child placement process as we seek to determineand define what grounds ought to be sufficient to justify invocation or an adjudication to modify or terminate a parent-child relationship.

* It is another matter to determine whether a particular ground for intervention, even though it satisfies the requisites offair warning and power restriction, is in the best interests of families and children. See Part Two.
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