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Foreword


This book grew out of a project initiated by Musawah, the global movement for equality and justice in Muslim families. Musawah, which means ‘Equality’ in Arabic, is led by Muslim women who seek to publicly reclaim and redefine Islam’s spirit of justice for all. Initiated in 2007 by Sisters in Islam, the Malaysian women’s rights group, Musawah was launched in February 2009 in Kuala Lumpur at a gathering that brought together over 250 women and men, activists, scholars and policymakers from 47 countries, including 32 countries that are members of the Organisation of Islamic Cooperation.

Musawah links scholarship with activism to bring new perspectives on Islamic teachings, with the objective of inserting women’s voices and concerns into the production of religious knowledge and legal reform in Muslim contexts. As a knowledge-building movement, Musawah’s first project was to rethink the two concepts qiwamah and wilayah, which are commonly understood in Muslim legal tradition as mandating men’s authority over women. These legal concepts shape the ways in which the Muslim family is understood and gender relations are structured, and continue to underpin the discriminatory legal framework that governs family life and women’s rights in Muslim law and practice.

The decision to prioritize the issue of qiwamah and wilayah as Musawah’s first feminist knowledge-building project was driven by the urgent need to rethink these discriminatory legal postulates in light of the changing realities of women’s lives today. This five-year Knowledge Building Initiative on Qiwamah and Wilayah brought together scholars trained in different academic fields with Musawah activists and researchers to engage with Muslim legal tradition in a serious, rigorous and critical fashion. These participants offered a range of knowledge and skills related to Muslim legal tradition, feminist methodologies, women’s lived realities, and diverse legal systems, which led to rich discussions that explored the possibility and necessity of reform.

The primary objective of the project was to produce new feminist knowledge through rethinking the ideals and realities of the two key legal concepts qiwamah and wilayah in the context of twenty-first-century understandings of equality and justice. The initiative consisted of three main elements. The first entailed collaboration with scholars to conduct theological, sociological and legal studies of the two concepts within Muslim legal tradition. The second was a participatory Global Life Stories Project with teams of academics and activists in ten countries (Bangladesh, Canada, Egypt, Gambia, Indonesia, Iran, Malaysia, Nigeria, Philippines and the United Kingdom) which undertook documentation and analysis of women’s life stories in order to shed light on how qiwamah- and wilayah-based norms and practices have shaped their experiences. The final element involved opening spaces – such as in-person and electronic discussions and communications – where scholars and activists from different regions could work together to develop new understandings of the two concepts.

This team of scholars and activists met several times to build evidence-based knowledge and progress towards meaningful change in Muslim gender norms. Five main workshops and seminars were held in various places as part of the project: Cairo, Egypt (January 2010); Jakarta, Indonesia (July 2011); Amman, Jordan (November 2011); Bali, Indonesia (April 2012); and Kuala Lumpur, Malaysia (December 2012). These meetings were organized to exchange knowledge, provide critical feedback to the draft scholarly papers, develop the methodology used in the life stories documentation process, and build new understandings and analysis of the life stories. Local scholars and women’s rights groups joined the Musawah team in discussions and reflective debates in the cities where the meetings were held.

As founding director of Musawah, I am proud that this initiative, in key aspects of its design and research processes, reflects the Musawah belief that the production and sharing of knowledge must be participatory and interdisciplinary, recognize non-traditional forms of expertise and begin from contexts rather than texts. We believe that in this way the knowledge produced will be grounded in the lived realities of women and men, such realities then informing the approach to the text and the questions to be asked.

Since its launch in 2009, Musawah has gained an international reputation for its groundbreaking holistic approach to knowledge production, public education and law reform to advance the rights of women living in Muslim contexts. It is contributing critically to the new feminist voices in Islam that appeal to the higher objectives of the faith in order to challenge patriarchal interpretations of the Shari‘ah from within Islamic tradition. Using a holistic framework that integrates Islamic teachings, universal human rights standards, contemporary state constitutions and laws and the lived realities of women and men, it seeks to apply feminist and rights-based approaches to the understanding of equality and justice in Muslim legal tradition. Such approaches help reveal the tension between the egalitarian and hierarchical voices in the tradition and uncover women’s voices that have been silenced in the production of religious knowledge so that their concerns can be heard and their interests can be promoted.

We in Musawah would like to record our deepest gratitude to the three coeditors of this book, who were closely involved in all aspects of our Knowledge Building Initiative on Qiwamah and Wilayah. Ziba Mir-Hosseini, as the convener of the Knowledge Building Working Group, tirelessly and passionately led the conceptualization of the initiative, worked closely with the contributors to this book and nursed it through every stage in order to maintain clarity of mission and concept. Mulki Al-Sharmani and Jana Rumminger, as members of the Knowledge Building Working Group, took responsibility for organizing and implementing the various activities undertaken in this initiative, particularly the process of producing and editing this book. In addition, Mulki Al-Sharmani, as the coordinator of the Global Life Stories Project, led the process of implementing the project in the ten participating countries, guiding and nurturing the teams of researchers based in these countries as they gathered data on women’s realities and analysed their findings. Jana Rumminger, as the coordinator of the initiative, held various parts of the work together with her usual meticulousness and dedication, ensuring consistency and precision. In the Musawah Secretariat in Kuala Lumpur, we call them our dream team.

This book, which offers new understandings of qiwamah and wilayah, will be followed by other outputs from this knowledge-building initiative. They will be made available on the Musawah website (http://www.musawah.org). It is hoped that the new knowledge produced through this project will contribute to reform towards equality and justice for women living in Muslim contexts and build a new Muslim legal framework that regards marriage as a partnership of equals.

Zainah Anwar

Director, Musawah
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Note on Translation and Transliteration


Translation and transliteration are always thorny issues. Most of the authors provided their own translations of Arabic texts; this has been noted in each chapter. For the sake of consistency, the translation of Qur’anic verses and terms follows Abdullah Yusuf Ali, The Meaning of the Holy Qur’an (1989), unless otherwise noted.

For transliteration, we have tried to standardize the contributors’ varied usages by adapting the International Journal of Middle Eastern Studies system, with few diacritical marks. Inconsistencies undoubtedly remain, but readers who are familiar with Arabic should have no trouble recognizing the terms.



Introduction


Ziba Mir-Hosseini, Mulki Al-Sharmani and Jana Rumminger

Muslim legal tradition does not treat men and women equally. At the root of this discrimination lies the assumption that men are and should be in charge of women, expressed in the concepts of qiwamah and wilayah that place women under men’s guardianship. Qiwamah generally denotes a husband’s authority over his wife and his financial responsibility towards her. Wilayah generally denotes the right and duty of male family members to exercise guardianship over female members (e.g. fathers over daughters when entering into marriage contracts) and grants fathers priority over mothers in guardianship of their children. These two concepts underlie the logic of most contemporary Muslim family laws and are manifested in legal provisions that regulate spousal and parental duties and rights. In some Muslim contexts, the two concepts have also been the basis for placing legal and/or social restrictions on women’s participation in the public sphere and their undertaking leadership positions.

As constructed in classical fiqh (Islamic jurisprudence) and reflected in present-day laws and practices, these two concepts played and continue to play a central role in institutionalizing, justifying and sustaining gender inequality in Muslim contexts. Behind these laws and practices lies an ancient idea: men are strong, they protect and provide; women are weak, they obey and must be protected.

Qur’anic verse 4:341 is often invoked as the textual basis for the assumed normativity of male authority and hierarchical gender relations. The concept of qiwamah – the term itself does not appear in the Qur’an – is derived from the term qawwamun (translated as ‘protectors and maintainers’) in the above-mentioned verse (see Abou-Bakr in this volume). The root qama can have many meanings in Arabic, such as ‘stand up’, ‘comply’, ‘proceed’, ‘provide for’, ‘revolt’, ‘endure’, ‘lift up’. Terms based on the root qama occur in the Qur’an only two other times, in verses 4:135 and 5:8, where kunu qawwamin is commonly understood to mean ‘stand out firmly’ (see Lamrabet in this volume).

The second term, wilayah, does occur in the Qur’an, but not in a sense that endorses men’s authority over women.2 Yet this is the interpretation of the term enshrined in juristic rulings on marriage.

In relation to marriage and relations between spouses, however, other terms appear several times: ma‘ruf (common good) and mawaddah wa rahmah (love and compassion). Why did the classical jurists not choose to translate these two terms into legal rulings? Why and how did verse 4:34, and not other relevant Qur’anic verses, become the foundation for the legal construction of marriage? How, and through what juristic processes, was men’s authority over women legitimated and translated into laws? What does male guardianship, as translated in the concepts qiwamah and wilayah, entail in practice? Why are these two concepts still the basis of gender relations in the imagination of those modern-day jurists and Muslims who resist and denounce the notion of equality in marriage as alien to Islam? How can we rethink and reconstruct them in ways that can accommodate gender equality? In other words, how can we argue for an egalitarian construction of family laws from within Muslim legal tradition?

These questions are central to the ongoing struggle for equality and justice in Muslim families. This book is a contribution to that struggle and suggests answers to some of the questions, telling us why and how male dominance came to be entangled within Muslim legal tradition, showing how it is produced and sustained in contemporary times and indicating paths to gender equality and justice from within the tradition.

The book’s main thesis is that the concepts of qiwamah and wilayah have mistakenly been understood as placing women under men’s authority, with the result that they have become the building blocks of patriarchy within Muslim legal tradition. Those who seek to establish an egalitarian construction of gender rights in Muslim contexts must rethink and reconstruct these concepts and the readings of Islam’s sacred texts on which they are based.


NEW KNOWLEDGE AND ENGAGEMENT WITH TRADITION

Patriarchy and gender inequality are not unique to Muslim contexts (Lerner, 1986). Nor are Muslim women a homogeneous group with uniform challenges. Extensive literature documents the complex and multi-layered inequalities that women in different Muslim contexts confront, and which are not reducible to religion (e.g. Kandiyoti, 1991; Joseph, 1996; Bodman and Tohidi, 1998). But it remains true and relevant that legal discrimination against women in many Muslim societies is traceable to state codes that draw on Islamic jurisprudence such as family laws (Mir-Hosseini, 1993; Sonbol, 1996; Welchman, 2004; Tucker, 2008). The power of juristic doctrines in shaping Muslim gender norms is not limited to codified family laws, but is also reflected in systems of uncodified religious rulings and interpretations that Muslim communities throughout the world, whether in majority or minority contexts, live by and use to organize their family life and relations (Quraishi and Syeed-Miller, 2004; Fournier, 2010; Menski, 2011; Hammer, 2013).

The most pervasive gender-based legal inequalities that confront Muslim women relate to spousal and parental roles and rights. In many Muslim family codes, men can unilaterally repudiate their wives, take four wives, have legal claim to their wives’ obedience (translated as wives’ residence in and sometimes confinement to the matrimonial home and consent to sexual relations with husbands) and have sole guardianship over children. Women’s access to divorce is usually restricted; they often cannot have guardianship of their children; and their claim to spousal maintenance is often contingent on their ‘obedience’ to their husbands.

In the last few decades, numerous scholars have specifically tackled patriarchal interpretations and text-based sources of gender inequalities in Muslim legal tradition.3 This emerging field of knowledge has often been termed and contested as ‘Islamic feminism’.4 In particular, many have focused on verse 4:34.5 Most of this literature, however, has dealt with the second part of the verse and the notion of nushuz (disobedience) and whether husbands are allowed to beat their wives as a form of spousal disciplining.

In recent years, critics have attempted to identify epistemological and methodological gaps in Islamic feminism as a field of knowledge (Rhouni, 2010; Seedat, 2013b; Hidayatullah, 2014). Others have developed and built on this area of knowledge, particularly in its methodology and epistemological insights (Mir-Hosseini et al., 2013; Abou-Bakr, 2013; Aslan et al., 2013). In the spirit of the latter, this book seeks to develop feminist knowledge that is grounded in Muslim tradition while engaging critically with it.

The contributors, scholars from different disciplines and backgrounds, came together in a Musawah research initiative to address a lacuna in the debates over family law reforms and approaches to women’s rights in Muslim contexts. On the one hand, a large majority of Muslim religious scholars are gender blind; they are unaware of feminist theories and the importance of gender as a category of thought. On the other hand, many women’s rights activists and campaigners in Muslim contexts, in line with mainstream feminism, have long considered engagement with religious ideas and practitioners to be counter-productive; they want to work only within a human rights framework and avoid any religion-based arguments. But the epistemological heritage of feminism, alongside its denotation as a consciousness, can enable us to understand what we know about women and gender in all branches of knowledge, including religious thought.

The contributors use their expert knowledge and skills to challenge, rethink and redefine the main concepts that sustain the patriarchal assumptions and biases that are institutionalized in Muslim legal tradition. Different contributors trace how the concepts qiwamah and wilayah originated and have been used in the tradition and in contemporary laws; shed light on the ways in which these two concepts lie at the root of legal discrimination against Muslim women; and unpack the underlying premises of the concepts and the discourse and doctrines that they have produced.

Our aim is to demystify these concepts and reinterpret them through feminist knowledge that is grounded in Muslim legal tradition and its core theological and ethical principles. We seek to facilitate a systematic and reflective conversation between this tradition and Muslim feminism – a conversation that can inform general awareness, change policy and reform laws in the quest for Muslim gender justice. We believe this conversation so far has been haphazard. Through the multidisciplinary studies of qiwamah and wilayah that are presented in this volume, the contributors bring to this conversation their insights about interlinked aspects of the textual and legal bases of Muslim gender inequality, and what reflects and sustains this inequality in public discourses and social practices. We provide alternative understandings of the two concepts, drawing on Qur’anic ethics and principles, Sufi concepts that are central to the theological principles guiding God–human relations, and a holistic feminist approach that links Muslim tradition to modern forms of knowledge, such as theories of knowledge, justice and equality, as well as feminist methodologies. Above all, we ground these understandings in lived realities and women’s experiences.


OVERVIEW OF CHAPTERS

The book comprises ten chapters that build on and communicate with one another. In the first chapter, ‘Muslim Legal Tradition and the Challenge of Gender Equality’, Ziba Mir-Hosseini sets the stage by discussing why this multi-dimensional new knowledge about qiwamah and wilayah is a necessary political and epistemological project for Muslim feminists who engage with religion in their quest for gender equality and justice. She frames the project in the context of the twentieth-century shifts, both global and local, in the politics of religion and relations between Muslim legal tradition, the state and social practice. She maps out how the idea of gender equality emerged as a challenge to Muslim legal tradition, and then sheds light on the efforts that have been underway since the early twentieth century to produce new knowledge about the notions of gender equality and justice in Islamic legal thought. She details the methodologies of three important reform thinkers (Tahir al-Haddad, Fazlur Rahman and Nasr Abu Zayd) whose texts appeared at significant moments in the century: codification, the rise of political Islam and the rise of Islamic feminism. Her chapter shows links between the democratization of the production of knowledge, and ways in which the struggle for egalitarian family laws in Muslim contexts is embedded in the larger struggle for social justice and democracy.

The next set of chapters examines how particular passages in Islam’s sacred texts have become the basis for gender inequality in Muslim legal tradition. In ‘The Interpretive Legacy of Qiwamah as an Exegetical Construct’, Omaima Abou-Bakr traces the development of ideas of male authority and superiority through the treatment of the concept of qiwamah in exegetical literature (tafsir). Applying a genealogical reading to interpretations of verse 4:34, she shows how qiwamah became constructed as a juristic concept that in turn shapes hierarchal gender rights in the family domain and affirms male authority and superiority versus female dependence and inferiority. She documents the significant changes in understandings of verse 4:34, from the classical exegete al-Tabari in the tenth century to modernists such as Muhammad ‘Abduh. She also reviews some of the main interpretive approaches adopted by a number of contemporary reformist scholars to provide alternative readings of the verse and the notion of male authority.

In ‘An Egalitarian Reading of the Concepts of Khilafah, Wilayah and Qiwamah’, Asma Lamrabet sets out to unearth the core ethical values that underlie the Qur’anic message and to recover the Qur’anic meaning of qiwamah. She draws a sharp distinction between, on the one hand, the positive and empowering meanings of the terms qiwamah and wilayah in the Qur’an and, on the other, the gendered hierarchical meanings with which the two concepts have become imbued in Islamic jurisprudence (fiqh) and in exegesis (tafsir). By returning to their original meanings and linking them to another key Qur’anic concept, istikhlaf (equality in building human civilization), she frees both concepts from their patriarchal baggage. Her analysis of the three concepts and their relation to one another shows that, rather than denoting male authority and superiority, qiwamah and wilayah are part of the Qur’an’s core message to all human beings, regardless of gender, race or class, to assume the responsibility of building human civilization, doing good and forbidding evil, and realizing justice in both public and private spheres.

In ‘Producing Gender Egalitarian Islamic Law: A Case Study of Guardianship (Wilayah) in Prophetic Practice’, Ayesha Chaudhry builds on Lamrabet’s quest for the alternatives in the tradition by shedding light on new readings of ahadith (prophetic reports) concerned with marriage and consent that provide trajectories for egalitarian gender rights. She examines selected ahadith on wilayah in regard to women’s consent and marriage. She considers both the challenges and the opportunities presented by each hadith to Muslim feminists who are committed to recovering the Prophet Muhammad’s example in establishing an egalitarian vision of marriage. Chaudhry sheds light on prophetic messages and acts that interrupt patriarchy and reflect concern for women as full human beings.

In the final chapter of this section, ‘Islamic Law, Sufism and Gender: Rethinking the Terms of the Debate’, Sa’diyya Shaikh explores how Sufi thought, and in particular a number of core concepts related to the God–human relationship and human beings’ spiritual calling on this earth, can provide a corrective to juristic constructions of gender relations and rights. She examines two Sufi concepts and shows how they can provide a basis for rethinking Muslim juristic tradition on gender. The first concept is the notion that ‘every human being has the ability and responsibility to strive towards and realize the same ultimate goals, and gender is irrelevant to the realization of such existential goals’. She explains that this Sufi concept can provide us with a theological and ethical basis for resisting patriarchy. She draws on the work of the thirteenth-century Sufi thinker Ibn al-Arabi for the second concept, the Sufi notion of the relationship between human nature and God and the human state of complete spiritual realization (al-Insan al-Kamil) as a reflection of refined divine attributes. She shows that commitment to spiritual advancement as part of seeking the path of a closer God–human relationship, which is incumbent on men and women, can be the basis for egalitarian gender relations and roles. By bringing Sufi perspectives to debates on gender in Islamic law, she draws attention to how Muslim feminists can create spaces from which they can rethink the formulation of the fiqh canon in light of the ‘deepest existential and religious priorities in Islam’.

The next four chapters are case studies that show how male authority is manifested, negotiated and bypassed in contemporary laws and practices. In ‘Qiwamah and Wilayah as Legal Postulates in Muslim Family Laws’, Lynn Welchman examines how current Muslim family laws have included or discarded the concepts of qiwamah and wilayah as legal postulates that shape the ways in which the concept of the Muslim family is understood and family relations are structured. Focusing on Arab Muslim family laws, she shows how countries have taken varying steps in reforming areas of family laws that are most shaped by the two concepts, namely spousal maintenance, wifely obedience, divorce, parental guardianship and custody of children. She pays special attention to the Moroccan and United Arab Emirates (UAE) state codes as two case studies that present opposite ends of a continuum of approaches to reform. She concludes that the scope and nature of reforms in family laws depend on multiple factors such as political will, effective and sustained advocacy and an enabling societal environment.

In ‘Islamic Law Meets Human Rights: Reformulating Qiwamah and Wilayah for Personal Status Law Reform Advocacy in Egypt’, Marwa Sharafeldin takes the reader through a case study of how Egyptian activists have grappled with Islamic law and human rights norms as they have sought to reform the country’s personal status laws in light of problems arising from the lived realities of women. She investigates the complexities involved when non-governmental organizations (NGOs) attempt to develop and promote new understandings of qiwamah and wilayah in contemporary Muslim family laws. Through analysis of extensive field data on the advocacy efforts of a network of Egyptian NGOs that mobilized to reform the personal status law in the period 2007–10, she examines how the activists understood and navigated Islamic law and human rights norms and formulated propositions and arguments that cannot be neatly classified as egalitarian or as patriarchal and discriminatory. She also probes the multiple factors that shaped the interpretive process undertaken by the activists as they developed their understandings of qiwamah and wilayah. The most significant of these factors are the problems women face in their lives, as well as the personal beliefs, relationships and engagements that individual activists have with their own religious tradition.

In ‘“Men are the Protectors and Maintainers of Women…”: Three Fatwas on Spousal Roles and Rights’, Lena Larsen explores how practising European Muslims and religious actors, namely muftis, deal with the shifting realities of spousal roles in Muslim families, in which wives are increasingly shouldering the responsibility of providing for their families. Larsen examines selected fatwas issued by the renowned mufti Syed ad-Darsh and the European Council for Fatwa and Research that tackle the issues of spousal maintenance, qiwamah and women’s new economic roles in the family. She shows how muftis, in light of the new realities of Muslim families, arrive at nuanced understandings of qiwamah that still maintain the husband’s obligation to provide if he is able to, but also leave room to reinterpret the husband’s role as encompassing a diverse range of care responsibilities, and to encourage (though not obligate) working women to help provide for their families. These fatwas reflect the complex process through which muftis try to strike a balance between a number of challenges: to issue fatwas that are responsive to the new realities of Muslim families; to balance the interests of the petitioners and the need to maintain the harmony of familial relations; and not to go beyond the boundaries of mainstream transnational Islamic religious discourse, which still maintains hierarchical gender norms.

In ‘Understanding Qiwamah and Wilayah through Life Stories’, Mulki Al-Sharmani and Jana Rumminger report on Musawah’s Global Life Stories Project and seek to show why it is methodologically important to revisit qiwamah and wilayah in terms of how women experience the two concepts as they are manifested in laws, policies and gender norms. The Global Life Stories Project, part of the Musawah Knowledge Building Initiative on Qiwamah and Wilayah, documented and analysed the life stories of fifty-eight Muslim women in ten countries (Bangladesh, Canada, Egypt, Gambia, Indonesia, Iran, Malaysia, Nigeria, Philippines and the United Kingdom). The authors describe the methodology that was developed and used in the project and explain how this process was guided by Islamic ethics and feminist research principles. They discuss some of the initial key findings, focusing on the striking disconnect between the juristic and legal construction of gender roles and the lived realities of many Muslim women. Many women play active economic roles in their families and do not receive the protection and sustenance they are promised by the legal postulates of qiwamah and wilayah. Yet women’s economic contributions to their households do not necessarily lead to egalitarian gender relations. The findings also highlight the shifts and developments that have taken place in women’s self-knowledge and relations vis-à-vis normative systems and Muslim legal tradition. Finally, the authors reflect on the layered significance of the project as well as the challenges encountered.

‘The Ethics of Tawhid over the Ethics of Qiwamah’, which serves as a conclusion, is a first-person account by the prominent theologian Amina Wadud of her personal and intellectual trajectory of grappling with the concept of male authority and gender inequality as articulated in dominant classical and contemporary readings of verse 4:34 and the legal and social norms that have been based on these interpretations. Her analysis draws on her understandings and perspectives on these issues and certain events that she has witnessed in her life journey. She also reflects on how her thinking about these issues has developed. She then proposes and explains the ‘tawhidic paradigm’ as ‘a way to reach the goal of a society that is built on Islamic ethics’ and to overcome ‘the injustice that qiwamah entails in our time and in many Muslim contexts’.

The chapters in this volume engage critically with qiwamah and wilayah, two core concepts around which the edifice of gender inequality in Muslim legal tradition is constructed. They problematize dominant exegetical and juristic understandings of qiwamah and wilayah; unearth alternative and empowering interpretations of the two concepts in the Qur’an and Sunnah; propose ethical and just alternatives to traditional juristic constructions of gender relations and rights; map ways in which contemporary Muslim family codes are premised on the two concepts or have been reformed to align more closely with conceptions of justice in which gender equality is inherent; and shed light on how Muslim women in selected countries experience and negotiate religious interpretations, social norms and laws that are informed by qiwamah and wilayah. Read as a whole, this volume presents new knowledge and ideas that make a compelling case for gender equality and justice from an Islamic perspective.
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NOTES

1 The verse reads, ‘Men are the protectors and maintainers of women, because Allah has given the one more [strength] than the other, and because they support them from their means. Therefore the righteous women are devoutly obedient, and guard in [the husband’s] absence what Allah would have them guard. As to those women on whose part ye fear disloyalty and ill-conduct, admonish them [first], [Next], refuse to share their beds, [And last] beat them [lightly]; but if they return to obedience, seek not against them means [of annoyance]: For Allah is Most High, great [above you all].’

2 The word wilayah itself appears in verse 18:44, where it refers to God’s protection of humans, and in verse 8:72, where it refers to the parameters of protection that early Muslims in Mecca and Medina owed one another in their pursuit of safety from persecution and the right to worship. Words related to wilayah such as wali and its plural awliya’ appear in many verses as an attribute of God or to describe human beings in particular contexts and stories in the Qur’an. But none of the verses on which the jurists based the doctrine of wilayah in regard to marriage guardianship (2:221, 2:232, 2:234, 2:237, 4:2, 4:3, 4:6, 4:25, 24:32, 60:10, 65:4) uses the term wali or wilayah. For more on wilayah, see Masud (2013, pp. 132–3).

3 See, for example, al-Hibri (1982), Hassan (1987), Mernissi (1991), Wadud (1999; 2006), Webb (2000), Barlas (2002), Mir-Hosseini (2003), Shaikh (2004), Abou-Bakr (2004), Ali (2006; 2010) and Lamrabet (2007; 2012).

4 See, for example, Abou-Bakr (2001), Mir-Hosseini (2006; 2011), Tohidi (2007), Barlas (2008), Badran (2009; 2011), Moll (2009), Vanzan (2010), Sholkamy (2010), Ali (2012) and Seedat (2013a).

5 A representative, but not comprehensive, list of such works includes Shaikh (1997), al-Faruqi (2000), Abou El Fadl (2001), Mubarak (2004), Bauer (2006), Ali (2006), Mahmoud (2006), Silvers (2006), Scott (2009) and Chaudhry (2013).



Muslim Legal Tradition and the Challenge of Gender Equality*


Ziba Mir-Hosseini

The twentieth century saw a proliferation of debates among Muslims on the theme of ‘the status of women in Islam’. Much of the argument was apologetic – a defence against modernists’ criticisms of the discriminatory family laws and unequal gender relations that were understood to be justified by Islamic texts and Muslim legal tradition.1 Muslim women advocates of equality between men and women in law, let alone in social or political life, were late to find a voice, though only marginally later than their counterparts among non-Muslims.

In this chapter, I trace the story of how the idea of gender equality emerged as a challenge to Muslim legal tradition during the twentieth century. The rise of nation states and of the modern concept of citizenship in Muslim contexts in the early part of the century brought the beginnings of developments, such as the growth of literacy among both men and women and the rapid growth of mass media, which radically, and at an accelerating speed, changed the way in which knowledge was produced and distributed. Major transformations in the politics of religion, law and gender in Muslim contexts accompanied a sharpening confrontation between two notions of justice and two modes of knowledge production. The pre-modern ideas that informed Muslim legal tradition encountered modern ideals of universal human rights, equality and personal freedom. Laws and practices that supported male authority over women, once considered natural and common sense, came to be seen as unjust and discriminatory. Established patriarchal interpretations of the Shari‘ah have been strongly challenged, and the textual sources that supported them have been criticized as hypocritical, or at best contradictory.

I begin by outlining the notion of male authority as constructed by classical jurists, which continues to be reflected in contemporary Muslim family laws. I then explore the endeavour that has been underway since the early twentieth century to produce new and transformative knowledge about the notions of gender equality and justice in Islamic legal thought. I focus on three texts by reform thinkers that appeared at significant moments in the history of family law reforms, which together offer a framework and a methodology for reinterpreting Islam’s sacred texts relating to family and gender relations. I do this against a background of the shifts in the politics of religion, law and gender in Muslim contexts since the early twentieth century that led, by the end of the century, to the emergence of feminist voices and scholarship in Islam. I end with the implications of these developments for the project of constructing egalitarian family laws from within an Islamic framework.


MALE AUTHORITY AS A LEGAL POSTULATE

At the heart of the unequal construction of gender rights in Muslim legal tradition is the idea that God has given men authority over women. Defenders of male authority frequently invoke, as their main textual justification, Qur’anic verse 4:34, from which classical jurists derived the concept of qiwamah, developing it into a guiding principle to define and regulate gender relations. Thus we should start with this verse and the ways in which it has been interpreted and translated into legal rulings. It reads,

Men are qawwamun [protectors/maintainers] in relation to women, according to what God has favored some over others and according to what they spend from their wealth. Righteous women are qanitat [obedient], guarding the unseen according to what God has guarded. Those [women] whose nushuz [rebellion] you fear, admonish them, and abandon them in bed, and adribuhunna [strike them]. If they obey you, do not pursue a strategy against them. Indeed, God is Exalted, Great.

Kecia Ali, from whom I have taken this translation, leaves the italicized words untranslated, pointing out that any translation of each of these key terms amounts to an interpretation (Ali, n.d.). I have inserted translations that approximate the consensus of classical Muslim jurists and are reflected in a set of rulings (ahkam) that they devised to define marriage and marital relations. These rulings rest on a single postulate: that God made men qawwamun over women and placed them under male authority. For these jurists, men’s superiority and authority over women was a given, legally inviolable; it was in accordance with a conception of justice that accepted slavery and patriarchy, as long as slaves and women were treated fairly. They naturally understood the verse in this light; they used the four key terms in the verse to define relations between spouses, and notions of justice and equity.

This is what Lynn Welchman (2011, p. 7) refers to as the qiwamah postulate – using ‘postulate’ in the sense defined by Masaji Chiba (1986, p. 7): ‘A value system that simply exists in its own right’. It operates in all areas of Muslim law relating to gender rights, but its impact is most evident in the laws that classical jurists devised for the regulation of marriage and divorce. Welchman’s chapter in this volume illustrates how the postulate works in contemporary family laws.

I have discussed elsewhere the legal structure of marriage in classical fiqh or jurisprudence (Mir-Hosseini, 2003; 2007; 2012); here I merely outline its salient features. The jurists defined marriage as a contract of exchange and patterned it on the contract of sale (bay‘), which served as a model for most contracts in fiqh. The contract, called ‘aqd al-nikah (the contract of coitus), has three essential elements: ijab, the offer made by the woman or her guardian; qubul, acceptance by the husband; and mahr, a gift from the husband to the person of the bride. The contract establishes a set of default rights and obligations for each party, some supported by legal force, others by moral sanction. Those with legal force revolve around the themes of sexual access and compensation, as expressed in two central legal concepts: tamkin (also ta‘a) and nafaqah. Tamkin, obedience or submission, specifically sexual access, becomes the husband’s right and thus the wife’s duty; whereas nafaqah, maintenance, specifically shelter, food and clothing, becomes the wife’s right and the husband’s duty. But if a wife is in a state of nushuz (disobedience) she loses her claim to maintenance.2 Whereas the husband has the unilateral and extra-judicial right to terminate the contract by talaq or repudiation, a wife can only terminate the contract with her husband’s consent or the intervention of the court – if she produces a valid reason.3

There were, of course, differences between and within the classical schools over the meanings of these three interrelated concepts – nafaqah, tamkin and nushuz – but they all shared the same conception of marriage, and the large majority made a woman’s right to maintenance dependent on her obedience to her husband. They disagreed, Ibn Rushd (1996) tells us, over ‘whether maintenance is a counter-value for (sexual) utilization, or compensation for the fact that she is confined because of her husband, as in the case of one absent or sick’ (p. 63). And it was within the parameters of this logic – men provide and women obey – that notions of gender rights and justice acquired their meanings.

This is not to deny that classical jurists were concerned with women’s rights or their welfare; they did their best to protect women against a husband’s potential abuse by narrowing the scope of his authority to the unrestricted right to sexual relations with his wife. This in turn limited a wife’s duty of obedience to her sexual availability, and only when it did not interfere with her religious duties (for example, when fasting during Ramadan, or when bleeding during menses or after childbirth). Legally speaking, if we take the classical fiqh texts at face value, according to some of them a wife had no obligation to do housework or to care for the children, even to suckle her babies; if she did these, she could demand ‘wages’. Likewise, a man’s right to discipline a wife who was in a state of nushuz was severely restricted; he could discipline her, but not inflict harm. For this reason, some jurists recommended that he should ‘strike’ his wife only with a handkerchief or a miswak, a twig used for cleaning teeth (Mahmoud, 2006, footnote 35). But they made no attempt to limit a man’s right to talaq (unilateral divorce), although there are numerous moral injunctions that could have enabled them to do so. For instance, there are sayings of the Prophet to the effect that talaq is among the most detested of permitted acts and that when a man pronounces it God’s throne shakes. In its legal structure, talaq, unlike marriage, was defined as a unilateral act that needed neither grounds nor the consent of the wife.

Whether these rulings reflect the Qur’anic conception of marriage or corresponded to actual practices of marriage and gender relations is another area of enquiry that recent scholarship in Islam has started to uncover. Studies on courtroom practices give us a much more complex picture of marital relations and court practices in pre-modern times (Rapoport, 2005; Sonbol, 1996; Tucker, 2000), while those which examined the Qur’anic concept of marriage show the theological error in the very idea that God has given men authority over women (Hassan, 1987; 1999; Wadud, 1999; 2006; Barlas, 2002; al-Hibri, 1982; 2003). Five chapters in this volume (Abou-Bakr, Chaudhry, Lamrabet, Shaikh and Wadud) give us very cogent arguments and convincing textual evidence to this effect and offer alternative egalitarian interpretations of Islam’s sacred texts.

I suggest that the juristic construct of qiwamah, developed in the context of the marriage contract, provided the rationale for other legal disparities, such as men’s rights to polygamy and to unilateral repudiation, women’s lesser share in inheritance, and the ban on women being judges or political leaders. That is to say, women were not qualified to occupy positions that entailed the exercise of authority in society because they were under their husband’s authority and not free agents and they would thus be unable to deliver impartial justice. Similarly, since men provided for women, women’s lesser share of inheritance was just. These inequalities in rights were also rationalized and justified by other arguments, based on assumptions about innate, natural differences between the sexes, such as women being by nature weaker and more emotional, qualities inappropriate in a leader, and that they are created for childbearing, a function that confines them to the home, which means that men must protect and provide for them.4


MEETING THE CHALLENGE OF EQUALITY: REFORMIST APPROACHES

With the advent of modernity, the idea of male authority over women started to lose its hold. From the turn of the twentieth century, Muslim reformist thinkers have tried to reconcile what they understood to be fundamental principles in Muslim law and ethics with modernist conceptions of justice and gender relations.

In what follows I discuss and contextualize three reformist writings that appeared at key moments in the politics of Muslim family law reforms. The first is a 1930 book by the Tunisian Tahir al-Haddad, Women in the Shari‘a and in Our Society,5 written in the context of the early twentieth-century debates surrounding codification, when fiqh rulings were being grafted onto modern legal systems. The second is an article by the Pakistani Fazlur Rahman, ‘The Status of Women in Islam: A Modernist Interpretation’ (1982b); it was published when political Islam was at its zenith and Islamists, proclaiming the slogan ‘Return to Shari‘ah’, were dismantling earlier reforms. The third is a paper by the Egyptian Nasr Abu Zayd, ‘The Status of Women between the Qur’an and Fiqh’ (2013), written when Muslim feminist voices had already emerged and were in conversation with reform thinkers like him.

I have chosen to focus on these three particular writings for several reasons. First, they offer a framework for rethinking the notions of justice and gender relations that underpin classical fiqh rulings. Each of these texts tells us about not only the state of the debate at the time, but also the forces against which Muslim reformists have had to struggle. Secondly, all three authors met a great deal of opposition in their own countries, where their ideas were declared heretical; all three paid a price for their ideas and for going against official dogma. Yet, thirdly, their writings proved instrumental in shaping later discourse and developments and inspired the feminist scholarship in Islam exemplified in this volume.


The first moment: codification

During the twentieth century, many Muslim-majority countries adopted new legal codes relating to marriage and family. The new codes were based on classical fiqh rulings, but incorporated reformed elements in order to accommodate some modern expectations and realities.6 Reforms were introduced from the framework of Muslim legal tradition, by mixing principles and rulings from different fiqh schools and by procedural devices, without directly challenging the patriarchal construction of marriage and marital relations.7 They focused on increasing the age of marriage, expanding women’s access to judicial divorce and restricting men’s right to polygamy. This involved requiring the state registration of marriage and divorce, or the creation of new courts to deal with marital disputes. The state now had the power to deny legal support to those marriages and divorces that did not comply with official, state-sanctioned procedures (Mir-Hosseini, 2009).

While making some concessions to contemporary demands for improved rights for women, the effect of these reforms was not only to give the state an unprecedented authority to enforce its chosen prescriptions for marriage procedures and family practices, but also to entrench traditional patriarchal interpretations of the sacred texts and the legal and ethical assumptions behind them.8

The first of our texts appeared in this political context of the codification and superficial reform of Muslim family laws. Tahir al-Haddad (1899–1936) studied Islamic sciences at Zaytouna, the prestigious centre of religious studies in Tunisia, and qualified as a notary in 1920. He opted for journalism and became involved in the movement for independence from France. He developed a keen interest in workers’ and women’s conditions and became active in the trade union movement. His activism made him deeply concerned about the situation of workers and women and the injustices to which they were subjected. In 1927 he published a book on labour law and in 1930 a second book, Our Women in the Shari‘a and Society, which contains his critique of the way in which women were treated in Tunisian society, which al-Haddad attributed to erroneous interpretations of Islam’s sacred texts. This book caused an immediate uproar in Tunisia; he was denounced and his degree revoked by his seminary colleagues in Zaytouna, and he was declared an apostate.9 Al-Haddad died in 1936 in poverty and isolation.

Our Women in the Shari‘a and Society is part of a nationalist and reformist debate on the ‘status of women in Islam’ that was ignited by the encounter with Western colonial powers.10 Critical of fiqh rulings, reformists called for women’s education, for their participation in society and for unveiling. One subtext in this debate was the repudiation of the colonial premise that ‘Islam’ was inherently a ‘backward’ religion and denied women their rights; another was the quest for modernization and the reform of laws and legal systems as part of the project of nation-building. Without women’s education and their participation in society, the modern, independent and prosperous state for which they were struggling could not be achieved.11 Al-Haddad’s book was distinctive in one major respect: it went beyond mere criticism by providing a framework for rethinking fiqh legal concepts.

There are two related elements to al-Haddad’s framework. First is the distinction between norms and prescriptions that are essential to Islam as a religion, thus eternal, and those which are contingent, thus time and context bound. In al-Haddad’s words:

We should take into consideration the great difference between what Islam brought and its aims, which will remain immortal in eternity, such as belief in monotheism, moral behaviour, and the establishment of justice, dignity and equality among people. Furthermore, we have to consider the social situation and the deep-rooted mind set that existed in Arab society in the pre-Islamic era when Islam first emerged. (Husni and Newman, 2007, p. 36)

The second element is what he termed al-siyasa al-tadrijiyya, the policy of gradualism, which he argued governed the process of legislation in the Qur’an and Sunnah. In Islam the ‘highest aim is equality among all God’s creatures’, but it was not possible to achieve this aim in the seventh century and during the lifetime of the Prophet; ‘the general conditions in the Arabian Peninsula forced the legal texts to be laid down gradually, especially those concerning women’ (Husni and Newman, 2007, p. 104). ‘Islam is the religion of freedom’, but it tolerated ‘the selling and buying of human beings as goods, and their exploitation as animals for the duration of their lives’ (Husni and Newman, 2007, p. 48). This toleration was a concession to the socioeconomic imperatives of the time. It was not then possible to do away with slavery altogether, but the Qur’an and the Prophet encouraged the freeing of slaves and made it crystal clear that the principle is freedom. For exactly the same reason, patriarchy was tolerated then, but again the Qur’an made it clear that the principle in Islam remains equality.

This framework enabled al-Haddad to offer different readings of verses 4:34 and 2:228 – the two verses that constitute the prime textual support for the institution of male authority over women.12 He argues that both verses must be read in the context of the marriage and divorce practices of the time and the privileges that men enjoyed before Islam; the intent in both verses was to restrain these privileges and to protect women in the face of them. This becomes clear when we read these verses in their entirety and in conjunction with those which precede and follow them. In verse 4:34 a husband is required to provide for his wife, so that ‘the continued growth of the world’ can be ensured; he is given the right to ‘correct’ his wife’s behaviour in order to prevent a greater ill, namely divorce. This verse is not speaking about the rights and duties of spouses, but is about the course of action to be taken when there is marital discord, and it offers ways to resolve such discord. This becomes clear in the verse that follows, which reads, ‘If you have reason to fear that a breach might occur between a couple, appoint an arbiter from among his people and an arbiter from among her people; if they both want to set things right, God may bring their reconciliation’ (4:35). Men are addressed because they are the ones who, then as now, have the power to terminate marriage, and the objective was to restrain this power and give the marriage a chance. Likewise, with respect to verse 2:228,13 which the jurists read as evidence of men’s superiority, al-Haddad maintains that it must be read in its entirety and in connection with the previous and following verses, which are all related to marital separation and the protection of women. The final part of the verse speaks of men’s power to divorce, and this is what ‘men having a degree over women’ is about; divorce was in their hands.

With respect to marriage and gender roles, there are again two important elements in al-Haddad’s approach. First, he rejects the argument that women are unfit for certain activities and that their primary role is motherhood. ‘Islam did not assign fixed roles to men and women…Nowhere in the Qur’an can one find any reference to any activity – no matter how elevated it may be, and whether in government or society – that is forbidden to woman’ (Husni and Newman, 2007, p. 39). Yes, men and women are different; women give birth and are physically and emotionally suited to care for children, but this in no way means that Islam wanted them to be confined to the home and to domestic roles. The problem is not with Islam but with patriarchy, with reducing women to sex objects; it is ‘primarily due to the fact that we [men] regard them [women] as vessels for our penises’.14

Secondly he breaks away from the transactional logic of marriage in fiqh, and places mutual affection and cooperation at the centre of the marital relationship:

Marriage involves affection, duties, intercourse and procreation. Islam regards affection as the foundation of marriage since it is the driving force, as witnessed by the following verse:

And among His signs is this, that He created for you mates from among yourselves, that you may dwell in tranquillity with them, and He has love and mercy between your (hearts): Verily in that are signs for those who reflect. (verse 30:21)

As for duty, this refers to the fact that husband and wife have to work together to build a life. In this sense, duty both preserves and enhances the emotional ties that exist between them and which enable them to carry out their duty wilfully. (Husni and Newman, 2007, p. 57)

By shifting the focus from verse 4:34 to verse 30:21, al-Haddad was able to break the link not only between maintenance and obedience as constructed in classical fiqh texts, but also between male authority over women (qiwamah), as derived from verse 4:34, and male superiority (darajah), derived from verse 2:228. By contextualizing these verses, he was able to offer an egalitarian interpretation of both. This also enabled him to make freedom of choice (hurriyyat al-ikhtiyar) the starting point for regulating marriage. Love and compassion, al-Haddad argues, cannot develop in a relationship that is imposed; women, like men, must have the freedom to choose their spouses and must be able to leave an unwanted marriage, and this is what Islam mandates.

Al-Haddad’s ideas and proposals for reform were indeed radical for the time, which to a large extent explains the harsh reaction of the clerical establishment to his book. He went much further than other twentieth-century reformers, even arguing for equality in inheritance, an issue that became a priority for Muslim women’s movements only in the next century.15 But in 1956, in a changed political context, when the nationalists/modernists had prevailed and Tunisia was an independent nation state, many of al-Haddad’s proposals for reform were adopted. Under the leadership of Habib Bourghiba, the modernists embarked on reform of the judiciary, and among their first acts was the codification of family law. The new code made polygamy illegal and gave women equal access to divorce and child custody, though the inheritance laws remained unchanged. All these reforms were of course introduced from above; when women were still not vocal participants in the debate.16


The second moment: the rise of political Islam

Following the Second World War, more Muslim-majority countries, including newly founded states such as Pakistan, broke away from their colonial rulers and, along with increasing modernization in various forms, came under the control of monarchies or republics of different political hues. Political movements proliferated, in different shapes and combinations – Marxist, nationalist and, increasingly, Islamist.

The rise of Islam as both a spiritual and a political force in the 1970s brought a reversal of the movement towards secularization of laws and legal systems. Some of the reforms introduced earlier in the century by modernist governments were dismantled, for example in Egypt, but particularly in Iran, where political Islam had its greatest triumph in the 1979 popular revolution that brought clerics into power. In the same year, Pakistan introduced the Hudood Ordinances that extended the ambit of fiqh to certain aspects of criminal law. Yet 1979 was also the year when the United Nations General Assembly adopted the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), which gave gender equality a clear international legal mandate.

Our second text, ‘The Status of Women in Islam: A Modernist Interpretation’, appeared in 1982, when political Islam was at its zenith and Islamists, proclaiming the slogan ‘Return to Shari‘ah’, were busy reversing earlier reforms. Fazlur Rahman (1919–88) was another reformer whose ideas met a great deal of opposition in his own country, Pakistan. The formation of his ideas belongs to the tail end of Western colonialism in Muslim contexts, when processes of nation-building, modernization and reform of the judiciary, and codification of family law were well underway. Rahman was more of a scholar than an activist; his intellectual genealogy is from reform thinkers in the Indian subcontinent. He was instructed in traditional Islamic sciences by his father, a renowned Islamic scholar, and went on to study Arabic and Islamic studies at Punjab University in Lahore and Islamic philosophy at the University of Oxford.

In 1961 he was invited by General Ayub Khan to help reform religious education in Pakistan, and he became director of the Islamic Research Institute, an intellectual think tank tasked with steering the path of modernization and reform in ways that would not offend the religious establishment (Saeed, 2004).17 His reformist ideas and critical approach to Islamic tradition made him a target for Ayub Khan’s influential religious and political opponents. The fiercest opposition came from religious conservatives and centred on the question of women’s rights and the reform of family law. Rahman began to receive death threats and eventually decided to return to academic life in the West. In 1968 he was appointed professor of Islamic thought at the University of Chicago, where he remained until his death in 1988, leaving behind an impressive body of publications. His work in turn has been the subject of study, and played an important role in the development of Islamic studies in the US.18 But his vast output, all in English, remains almost unknown in the Arab world and in traditional religious circles, and his influence in his own country, Pakistan, has been limited.
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