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For my mother and father






Introduction “A Moral Hero”


There are silences in American history. The suppression of the US Constitution to impose legally enforced segregation, from the 1880s to the 1910s, is one of those hushed intervals. The decades of the Gilded Age were rigorously chronicled as a kind of rolling carnival, with the breathtaking excitement of industrial progress clashing with the grim reality of social regression, all to the tinkling tune of a player piano. But there was, between the notes, an untold story.

In this hidden narrative, millions of American families fulfilled Abraham Lincoln’s promise of a new birth of freedom after the Civil War, obtaining skills, starting businesses, exalting in a liberty unimaginable during slavery, and flexing some powerful political muscles. Then, as the narrative turned, those actions were ruthlessly extinguished, not all at once but through a slow, menacing starvation. The ingredients for success—education, access to public accommodations, voting rights, and, ultimately, money—were gradually withdrawn, each deprivation, in turn, receiving the legal imprimatur of the United States Supreme Court. Outside the walls of segregation, there was no recognition of their struggles, their accomplishments, or the tragedy of their lost hopes. There was only silence.

Among powerful white officials, one person’s voice rang out. He reminded the nation that the post–Civil War amendments to the Constitution promised equal protection under the law. He advocated eloquently for Black rights, along with the health and safety of immigrant industrial workers and the rights of people in places such as Puerto Rico, Hawaii, and the Philippines, which were ruled by the United States in a time of imperialism.

One can see him now: John Marshall Harlan, a proud, portly, good-humored gentleman, a father of six, adorned scrupulously in the pressed black suit and robe of a justice of the US Supreme Court, even if within his cheek he balances a wad of tobacco and beneath his velvet chair rests a brass spittoon. No rebellious outsider was he: a lifelong leader in his Presbyterian church, an arch-believer in the American system, a Civil War veteran, and even a onetime slave owner in his native Kentucky. Yet there was within him a striking difference with the dozens of justices with whom he served over his thirty-four years on the court from 1877 to 1911. He saw things that they did not. He acted on impulses that they didn’t share.

Three Supreme Court rulings during his long tenure are usually accorded places among the very worst in court history—decisions that, after a century or more, are measured both by their flawed reasoning and the staggering numbers of people who suffered with their consequences. Even today they are remembered in legal shorthand: Plessy. Lochner. The Civil Rights Cases. Harlan dissented in all three. In two of them, he was the only justice to disagree with the majority. Before Harlan, dissenting opinions in Supreme Court cases were few and far between—strange and often unnoticed footnotes. Harlan turned the act of dissenting into something more significant: an appeal to the next generation of jurists. He spent thousands of hours holed up under gas lamps creating doctrines that would find their true light in the electric future. They were beacons to escape from the maze of tainted opinions laid down by the court’s majority.

When, in 1947, a conservative Supreme Court brushed aside a murder defendant’s claim that a California prosecutor had violated his privilege against self-incrimination, forcing him to testify against himself, the court’s majority breezily noted that such a privilege did not apply to state courts, despite the Fourteenth Amendment’s promise of “due process” of law. One justice pointed out that since the inception of the Fourteenth Amendment—roughly seventy years—“the scope of that amendment was passed upon by forty-three judges. Of all those judges, only one, who may be respectfully called an eccentric exception, ever indicated” that the amendment extended the Bill of Rights to state courts and governments.

Within another twenty years, the court’s position would change. The “eccentric” exception would become something like the rule. The one judge, Harlan, would be seen as more right in his interpretation of the law than his forty-two colleagues had been. It would become the greatest expansion of constitutional liberty since the ratification of the Fourteenth Amendment itself.

Harlan’s prescience—his ability to look over the horizon and envision the stresses on the superstructure of American life a hundred years in the future—was extraordinary. It reached its greatest altitude in cases involving the men and women freed from slavery. When almost all of white society determined, in the face of bitter disputes over Reconstruction measures, that reconciliation between North and South was more important than enforcing constitutional rights for Black Americans, the Supreme Court was almost entirely complicit in the deal. Harlan was not. In case after case, he laid out a framework for what would become the twentieth-century civil rights movement. Among jurists, he alone expressed the view that when rights are denied to one group, it endangers the protections of all. He alone believed that sowing “the seeds of race hate” in the law would cripple the nation for generations to come.

“The white race deems itself to be the dominant race in this country,” he wrote in opposing the court’s decision in the seminal 1896 case of Plessy v. Ferguson, “… but in the view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color blind and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. The humblest is the peer of the most powerful. The law regards man as man and takes no account of his surroundings or his color when his civil rights as guaranteed by the supreme law of the land are involved.…

“Sixty million of whites are in no danger from the presence here of 8 million blacks. The destinies of the two races in this country are indissolubly linked together, and the interests of both require that the common government of all shall not permit the seeds of race hate to be planted under the sanction of the law. What can more certainly arouse race hate, what more certainly create and perpetuate a feeling of distrust between these races than state enactments, which, in fact, proceed on the ground that Black citizens are so inferior and degraded that they cannot be allowed to sit in public coaches occupied by white citizens? That, as all will admit, is the real meaning of such legislation as was enacted in Louisiana.”

Thus, Harlan ripped away the fig leaf of “separate but equal,” the doctrine embraced by all his brethren that would be the law of the land for sixty years, and exposed its racist underpinnings. At the time, though, neither the majority opinion nor Harlan’s dissent aroused much attention in the white community. Like parties to a conspiracy open and obvious to all, most white Americans understood that the outcome of Plessy v. Ferguson was foreordained. By 1896, most Black Americans had come to this sad realization as well, including those among the elites who, just a few decades earlier, were eager to embrace the American system and strive to win the respect of the white majority.



One of those early Black leaders was, to all appearances, John Marshall Harlan’s brother. Robert Harlan grew up alongside John Marshall Harlan and went on to an extraordinary career. His stunning success as a horse-racing impresario, gold rush entrepreneur, financier of Black-owned businesses, world traveler, state representative, and leading Black citizen in Ohio made an obvious impression on the Supreme Court justice. Robert was also the justice’s secret defender, helping him wiggle out of a politically embarrassing situation that threatened to derail his career before he joined the court, and then using his own contacts to push for John’s appointment. Robert liked to joke that he received a half day of schooling—which he did, before the teacher in Danville, Kentucky, informed the man who raised him, John’s father, that no Black children could be taught at the school, no matter how light their skin. Robert was thereafter taught at home.

Throughout his life, Robert Harlan’s parentage would be a matter of hushed discussion, except in the Black press and a few racing publications, where he was sometimes openly noted to have been the son of John’s father, James Harlan, and an enslaved woman. In the world to which he was born, the presence of a light-skinned Black child on a farm with slaves wouldn’t have been unusual, and some would have speculated that he was John Marshall Harlan’s brother. What was unusual was that Robert was raised that way, as a member of the family. James Harlan brought up Robert to take advantage of every opportunity accorded him, and as his opportunities expanded, so too did the scope of success.

The boldness of Robert’s exploits—from crossing the ocean to bring Kentucky-style horse racing to the jockey clubs of England, to making an unannounced visit to President Ulysses Grant at his seaside retreat, to debating French politics with the erudite Massachusetts senator Charles Sumner (an exchange that one newspaper report suggested was conducted in French)—made a mockery of the notions of racial inferiority that so often laced the opinions of the Supreme Court majority. Even in the face of stiff resistance by less affluent Black people, who saw the shifting winds of their race’s fortunes far earlier than he did, Robert urged them to keep their faith in American institutions. He fought for legislation to allow Black people access to inns and restaurants and public transportation, while founding schools and leading Ohio’s first Black state militia unit, arguing that men who are newly free ought to be first in line to defend American freedoms.

Celebrating the passage of the Fifteenth Amendment to the Constitution in 1870, which granted Black people the right to vote, Robert spoke before an audience of Black and white people at a Cincinnati jubilee and offered his prophecy, his creed: “Knowledge is power; and those who know the most, and not those who have the most, will govern this country. Let us combine and associate and organize for this end. In the pulpit, in the press, in the street, everywhere let our theme be education, education; until there cannot be found anywhere a child of us that is not at the school. With this endeavor carried out, who can measure the progress that may be made in a single generation of freedom by a poor, despised, and enslaved race? Then, indeed, would vanish prejudice; then would the noble martyrs of our cause not have died in vain, and human slavery would evermore be an impossibility.”

It was an impressive vision, dazzling in its idealism, but one that ran afoul of the seeming immutability of racism. For as John fought to preserve the gains of the Reconstruction era in the Supreme Court, Robert and his family provided a real-life illustration of how those changes in the law choked off hope and ambition.

Under segregation, the many triumphs of Robert’s life would fade into the vast silence enforced by the walls placed around those of his race. In 1917 his son Robert James Harlan—raised and educated as a tuxedoed prince of the Black aristocracy—saw his federal salary as a clerk in the Register of the Treasury chopped by the administration of Woodrow Wilson as part of an effort to cleanse the federal workforce of Black people.

“You can understand how hurtful it is to me to be reduced when on every side, salaries are being increased,” he wrote to his friend and high school classmate William Howard Taft, the former president. “And having a clean record, and a high rating for efficiency, makes it more humiliating… because of a moral lapse made by my grandfather—why should I pay a vicarious atonement?”



As a white man, John Marshall Harlan and his heirs were untouched by discrimination. His reputation was not. As a justice of the Supreme Court, his life’s work in revealing what he considered the almost religious providence of the Constitution was largely ignored by white jurists and legal historians as long as his opinions were shrouded in dissent. In the Black community, however, he was “a moral hero,” in the words of Frederick Douglass.

“There is no man in this country to whom the colored race is more indebted,” the Washington Bee, the dominant Black newspaper in the nation’s capital, declared when Harlan died in 1911. Bells tolled in Black churches across the country, and thousands of mourners gathered for services, with no expectation that a single white person would attend, so total was the separation between Black and white America. In the years to come, books would be written about the Supreme Court of Harlan’s era that didn’t even mention the race cases that sparked many of his dissents.

Then, slowly but inexorably, Harlan began to be regarded not only as prescient but right on the law—and not only on racial matters. First came the Sixteenth Amendment, ratified in 1913 codifying Harlan’s view, expressed in a furious dissent, that real estate rents and stock dividends, the prime source of wealth for the richest Americans, should be subject to the federal income tax. Then a New Deal–era Supreme Court reversed a thirty-year precedent, angrily refuted by Harlan, that blocked health and safety laws designed to protect children and other exploited workers in factory sweatshops.

Finally, a young Black lawyer named Thurgood Marshall began traveling the back roads of the South, trying to persuade victims of segregation to step forward as plaintiffs in a fresh appeal for equal rights—a step that could jeopardize their homes and their lives, making them targets of the Ku Klux Klan. He was armed only with Harlan’s dissenting opinion in Plessy v. Ferguson—Marshall’s bible, as his close colleague Constance Baker Motley, a pioneering African American lawyer and judge in her own right, put it later. The fact that even a single jurist in the half century of segregation had stood apart from the others, declaring that the Constitution meant what it said about equal protection under the law, was a powerful incentive, Motley explained. The difference between one and none was that between hope and no hope, light and darkness. It suggested that, against all evidence to the contrary, some white people were able to look beyond the prejudices of the moment.

Few Americans outside the legal academy know the name of John Marshall Harlan. All too often, even his admirers cast him as an oddity, a man out of his time, the enigmatic prophet who foresaw the liberal Constitution to come. But Harlan didn’t merely predict the rights revolution of the twentieth century—the system of equal protection and due process of the laws that Americans rely upon today—he helped to inspire it. His philosophy, vision, and writings were the seeds from which the modern Constitution grew.

While the source of his wisdom wasn’t visible to his contemporaries, it wasn’t all that mysterious, either. Born in the heartland and raised on a steady diet of writings by the Founding Fathers, Harlan was the perfect embodiment of the American idea. As his border state was torn asunder by slavery, he found few answers in the documents he revered or the political traditions he admired; like Lincoln, he came to see slavery as more than just the moral wrong that abolitionists preached about, but rather a direct challenge to the American freedom and ideals he cherished. This he believed all the more fiercely for his own injured pride, the way his own actions were tarnished by slavery. He was late to the abolitionist cause, a Unionist who was slow to regard slavery as anything other than a conflict to be avoided.

Unlike most of his contemporaries, however, Harlan didn’t lower his guard after the failure of Reconstruction. While most Americans saw the compromise that North and South eventually submitted to—peace in exchange for segregation and the systematic repression of Black lives—as the only hope for restoring the nation, he saw it as a recurrence of the old cancer. Inequality under the law was an existential threat that would always be present, whether through the “Jim Crow” laws that subverted Black people in the South or the callous ambitions of American imperialism, which served to repress native Hawaiians, Filipinos, Cubans, and Puerto Ricans. The bulwark against it was the Reconstruction-era amendments to the Constitution, and the powers they extended to the federal government to crack down on state-supported injustices.

Harlan was more than just a legal theorist. He was a man who suffered through war and peace, victory and defeat, shame and redemption. He acted on what he saw before him. He understood the power of ideas, but also the power of individuals. He learned firsthand, from his family, that those born into slavery could drink just as deeply of freedom as white men could. If the origins of today’s system of justice are visible in Harlan’s dissents, so too are they visible in his life. The story of the Constitution isn’t set in a courtroom. It’s an American saga, but also a family saga—many family sagas. That of John and Robert Harlan is one of them. Out of the Salt River of Kentucky flowed a tale that, silent in its time, now resounds in the laws of the land.






Prologue “One Man with God Is a Majority.”


New York’s Grand Opera-house was in the midst of a triumphant four-week run of performances by Edwin Booth, the greatest Hamlet of his generation, that Saturday in 1879 when twenty-six-year-old William R. Davis Jr. and his companion approached the huge doors of the heavily marbled theater. An enormous palace-like creation on Twenty-Third Street and Eighth Avenue, the Grand Opera-house was a symbol of New York’s post–Civil War economic boom. It had been built, amid much jittery expectation, just three years after the fighting ceased, to present world-class entertainment to an affluent audience. Davis, who had been born enslaved in South Carolina, was no less a symbol of the changes wrought by the Civil War.1

The bright-eyed young man and the light-skinned woman who accompanied him strode purposefully toward the theater and were met by the doorkeeper, Samuel Singleton.

“These tickets are no good,” he said, instructing them to get a refund at the box office.

They did, and then persuaded a young white customer to go to the window and buy them two other seats. This time Davis’s lighter-skinned guest strode into the theater several steps in front of him, encountering no obstacles, while he was told his ticket was invalid. Protesting that he needed to reach his partner, Davis was held back by ushers. Police rushed to the scene and told him he could not enter because he was Black.2

Davis wasn’t shocked by this turn of events. He may even have expected it. An agent of the Progressive American, a plucky Brooklyn-based weekly newspaper edited by the aptly named John J. Freeman, Davis and his boss had made it their mission to expose racial double standards. The Progressive American fought aggressively for New York’s Black community, taking on such causes as integration of the city’s public schools.3 In fact, four years earlier, Davis had been turned away from another of New York’s leading arts venues, Booth’s Theatre, on account of his race. Booth’s had been owned by the very same Edwin Booth who was preparing to perform at the Grand Opera-house that Saturday. Davis’s attempt to make a federal case of that earlier incident had fizzled, and many New Yorkers couldn’t help but wonder if, as he approached the doorkeeper at the Grand Opera that Saturday, he was secretly aiming to get kicked out again.4

The fact that both of his challenges to the racial prejudices of the city’s theaters occurred at performances by Edwin Booth—whose younger brother, actor John Wilkes Booth, had assassinated Abraham Lincoln—only added to the conjecture.



Davis’s ejection from the Grand Opera caused an immediate dilemma for New York authorities because of a federal law passed four years earlier. After years of delay, the Republican-led Congress had finally mustered the votes in a lame-duck session to pass a sweeping civil rights law that made it a crime to bar people from stores, inns, or transportation on account of their race. It further required federal officials to step in to enforce the law if the state refused to do so.5

The law was Congress’s most far-reaching attempt to put teeth into the postwar amendments to the Constitution, which the Southern states had ratified as conditions of their reentry into the Union. The Thirteenth Amendment, ratified in 1865, banned slavery and all “involuntary servitude.” The Fourteenth Amendment, ratified in 1868, barred states from violating equal protection and due process under the law, or from depriving citizens of the “privileges and immunities” of their status; it also gave the federal government the power to pass laws to enforce the rights granted under the amendment. The Civil Rights Act of 1875 was Congress’s most extensive use of that power.6

The act was the crowning achievement of a generation of Black politicians and their allies, though it came at a moment when whites were fast abandoning the cause of freed men and women. For all its political significance, its actual requirements were a matter of dispute. To millions of Black people, it represented access to the bare rudiments of economic life: stores, inns, restaurants, trains, and streetcars. To millions of whites in the South and the North, it represented the unacceptable and long-dreaded “social equality” between Black and white people that many politicians had promised would never occur.



Robert Harlan, the leading Black Republican in Ohio, the most politically important of all the states for its role in both producing and choosing presidents, had been one of the leaders crusading for the act. For years before the passage of the civil rights law, he goaded the white leadership of his party to back it, even traveling to Long Branch, New Jersey, unannounced, to speak to President Ulysses S. Grant in person at his seaside retreat. But he had every reason to fear it might never happen.7

Light skinned and immaculately attired, Robert Harlan was an emblem of the “mulatto,” or mixed-race, aristocracy that came to power in the Black community after the war. Though every inch a man of action—staging horse races in frontier towns, betting on cockfights in Cuba with the legendary Mexican general Antonio López de Santa Anna—he affected the look and manner of a Victorian gentleman of high order. It was no more than what many white grandees did: the men who bragged about their log cabin upbringings while smoothing their silk cravats. But in a member of the Black aristocracy, the same affectations provoked a different reaction. The Cincinnati Enquirer, a Democratic paper unfriendly to Harlan’s politics, described him in 1870 with a mixture of ridicule and grudging admiration: “the noble and majestic Robert Harlan, the Colonel of the Black Battalion and the Moses of a Despised Race.”8

Harlan’s gentlemanly bearing, along with his gambler’s air of opportunism, were cast in a different light when, in August 1873, a political rival named Peter Clark called a statewide convention of Black people to protest the lack of racial progress under Republican leadership. A surprisingly large crowd answered Clark’s call, filling the pillared city hall and courthouse in the former state capital of Chillicothe, Ohio.

“I have no doubt that the office seeker among colored men will be like white office seekers, actuated by a selfish motive, mainly,” Clark, who had been born free into a mixed-race family and later became a pioneering Black educator, intoned, in a veiled reference to Harlan and his ilk. “But to the mass of us, who can never be officeholders, the value of the thing is found in the recognition of our equal citizenship. It is the assurance that the last stronghold of slavery has failed. It is the guarantee of future peace and unmolested liberty.” Clark was talking about the long-hoped-for civil rights bill, which had yet to materialize eight years after the end of the war. He accused the Black aristocracy of accepting spoils from “a party which favors us as a class only in proportion as it is driven by its own necessities.”9

Hearing of Clark’s attacks, Harlan hustled the ninety miles from Cincinnati and made a dramatic appearance on the convention floor. Dressed in his usual sartorial splendor, he didn’t try to answer Clark’s accusation of self-interest; instead, he preached fidelity to the character of President Grant, the former Union commander who was still sainted in the Black community. Grant, he insisted, would deliver on the promised civil rights bill.

“We will hopefully and confidently await the assembling and action of the government in the forthcoming session of Congress for the realization of our just expectations,” Harlan explained, soothing the crowd.

The patience proved to be justified—but barely so. The Civil Rights Act did indeed pass in the next Congress, but it took a bizarre series of coincidences to make it happen.

Senator Charles Sumner, the Massachusetts abolitionist who, in 1856, had paid for his antislavery stance with a vicious beating at the hands of a South Carolina congressman, died in March 1874 at the age of sixty-three. For the last four years of his life, Sumner had focused his exertions on the passage of the Civil Rights Act, only to be thwarted in every attempt. At a joint House-Senate memorial service, eulogists spoke so movingly of Sumner’s commitment to equal rights that, to the surprise of many, his grieving Senate colleagues approved the bill as a final tribute. Meanwhile, in the House, Republicans suffered a staggering defeat at the polls in 1874, going from a 199-to-89 majority to a 183-to-106 deficit—losing almost half their seats. The results proved that the country was turning firmly against hardline Reconstruction policies toward the South, but the Republicans’ rejection was so sweeping it removed any incentive to hold back. With literally nothing to lose, the outgoing majority approved the Civil Rights Act during the lame-duck session in early 1875. President Grant honored his promise to sign it but was so fearful of a backlash that he declined to stage a public signing ceremony.10

Relieved by the eleventh-hour fulfillment of his party’s promise to Black Americans, Robert Harlan wrote a letter of thanks to the congressman who did the most to get the bill through, Benjamin Butler, a former Union general who was so hated in the South for his punitive occupation of New Orleans that he carried the nickname “the Beast.”

“Dear Sir,” Robert began. “Allow me in the name of the colored people of Cincinnati and of the whole country to thank you for your noble effort in pushing the Civil Rights Bill through Congress.” Robert then offered a humble question, asking if Butler “would be kind enough to inform me if colored men are entitled to the privileges of saloons and barber shops under its provinces.”11

The Beast wasn’t so gracious in response. Butler sent a copy of his letter to Harlan to the New York Daily Herald and had it republished around the country. After mocking Robert for seeking equal access to sinful drinking establishments, to which, in Butler’s opinion, neither Black nor white people should aspire, he turned to the question of barber shops.

“The trade of a barber is like any other trade, to be carried on by the man who is engaged in it at his own will and pleasure, and the civil rights bill has nothing to do, and was intended to have nothing to do, with its exercise,” wrote Butler.

So, it wasn’t so clear, in the end, what equal access to public accommodations would mean in real terms, on the ground, where many white waiters and innkeepers and ticket takers had no intention of serving freed men and women.12



Whatever his goal in making his letter public, Butler’s move served to complicate attempts by well-meaning public officials to enforce the act. Just months after its enactment in 1875, prosecutors tried to persuade a federal grand jury to indict the man who refused to sell William R. Davis Jr. tickets to Booth’s Theatre, in the Black journalist’s initial attempt to test the law. But defense attorneys pointed to Butler’s letter to Robert Harlan to argue that the law wasn’t meant to give Black people equal access to theaters. The grand jury declined to issue the indictment.13

Four years later, when Davis was blocked from entering the Grand Opera-house, he finally found success: a grand jury indicted Samuel Singleton, the man who forcibly denied him entrance to the theater, for violating the Civil Rights Act of 1875.

Nonetheless, the questions about the proper scope of the act were anything but resolved. Cases were piling up around the country. Black Americans demanded justice and, even more importantly, access to public accommodations, while the white defendants claimed they wanted nothing more than to run their businesses as they saw fit.

In San Francisco, a Black man named George M. Tyler was forcibly prevented from taking the seat he’d purchased in the orchestra section of Maguire’s New Theatre, after allegedly being told by the ticket taker, “We don’t admit no Negroes.”14

In Jefferson City, Missouri, delegates to the state Republican convention crowded into Nichols House, one of the most comfortable inns in the city. When a Black Delegate, W. H. R. Agee, applied for a bed, the proprietor, Samuel Nichols, refused to accommodate him because, he argued, white guests would leave rather than be served alongside him.15

In Grand Junction, Tennessee, a well-to-do formerly enslaved woman named Sallie Robinson purchased two first-class tickets for a train to Lynchburg, Virginia. When she and her light-skinned, blue-eyed nephew tried to enter the car designated for “ladies and first-class passengers,” they were refused, and a conductor forcibly blocked her way, pushing her and calling her “girl.” He claimed later that he thought the finely dressed, dark-skinned woman was a prostitute traveling with a younger john. Robinson insisted she was denied entry because of her race.16

In Hiawatha, Kansas, on what was still the western frontier, a formerly enslaved man named Bird Gee was ejected from the City Hotel after a confrontation with a white boarder who claimed that Gee had taken his chair at the dinner table. Gee, a forceful figure who had served in the Union army, was accustomed to asserting his rights. He had been one of the few Black veterans to apply for a pension, taking his case all the way to the US Supreme Court. When he lost, he vowed to abandon white society altogether and live in Indian territory. He made good on his promise and ended up earning a fortune as a land speculator in Oklahoma.17

All these cases raised a common question about the Civil Rights Act of 1875—and it wasn’t as simple as the one posed by Robert Harlan to Benjamin Butler. Rather, the lawyers defending the hotel clerks and railroad conductors and theater ushers claimed that the law was unconstitutional because the Fourteenth Amendment should restrict the actions only of state governments, not individuals. All agreed that a state could not explicitly ban Black people from public accommodations. But the owners and operators of private businesses, the lawyers insisted, should be free to make their own decisions about whom to serve.

The question wasn’t easily answered by legal precedent, since the postwar amendments were meant to change the Constitution, to protect the rights of the freed men and women. There was only one body that could decide whether the changes were significant enough to give the federal government the power to enforce civil rights: the Supreme Court.



The Supreme Court of the early 1880s was an unusual group of justices compared to those who came before and after. They had more in common with one another than their fondness for facial hair, the flowing beards and muttonchop whiskers that covered their faces like masks of virtue. For one thing, the justices represented only a little more than half the country. Eight of the nine were northerners or westerners, along with just one nominal southerner, from the border state of Kentucky; the rebellion, followed by twenty-three years of Republican control, had kept any Confederates off the court. The justices were united in having supported the union, creating a presumption of concern for the freed men and women. They were also, however, far more business friendly than many other courts before and since. Almost all the justices had made their fortunes in private law, representing the corporate interests that were starting to put the gilt into the Gilded Age.

Some followed the standard nineteenth-century path of rags to riches; others were born rich but became much richer. Joseph Philo Bradley came from poor wheat farmers in upstate Catskill, New York, hauling homemade charcoal to market, but amassed a fortune as counsel for the Camden & Amboy Railroad monopoly.18 Stephen Field came from an intellectually ambitious family in western Massachusetts, but he, too, earned his fortune handling business transactions, representing gold-rush speculators in California.19 Another justice, Samuel Blatchford, was even richer, having founded what would become New York’s most powerful law firm. His appointment was a reward from President Chester Arthur, his fellow New Yorker.20

The one southerner stood apart. He was John Marshall Harlan, whose background differed in more than geography. Though he came from one of his state’s best-known families, he was far less wealthy than his judicial colleagues. Named for his father’s hero the great Chief Justice John Marshall, the longest-serving chief justice in US history, from 1801 to 1835, Harlan was raised from birth to take a seat on the Supreme Court. His conception of justice wasn’t sullied by money or corporate interests, but his background was hardly pristine. As a very young man, he had owned slaves and supported slavery right up through the Civil War. He was also on the record as having initially opposed the postwar amendments to the Constitution, maintaining that his state of Kentucky—which had painfully resisted the Confederacy—should be rewarded by getting to make its own decision on whether to free its slaves based on a popular vote.21

All these differences made Harlan a figure of suspicion among northern Republicans when he was nominated for the court in 1877, as a kind of human olive branch to the South extended by President Rutherford Hayes. Amid the tense negotiations over the disputed presidential election of 1876, in which competing fraud claims led three southern states to send dueling teams of electors in Washington, Hayes tried to soothe the fury of the Democratic South by promising to put a southerner on the court. Harlan, a Union loyalist and Republican convert from Kentucky, was as close as Hayes could come to finding a southerner who was at least marginally acceptable to northern Republicans. Still, many Republican senators were skeptical that Harlan would ever be able to transcend his slave-owning past and embrace the spirit of the postwar amendments.

“As sure as you and I live, we will both see the hour when he will be the sycophantic friend and supplicant tool of the Democratic Party,” wrote one Republican loyalist to the chairman of the Senate Judiciary Committee after Harlan’s nomination. “He was that when he thought it was in his interest to be so. He will be so again when he believes his interests require it.”22

Not everyone doubted Harlan’s conversion to Republicanism. Abraham Lincoln’s second attorney general, James Speed, a fellow Kentuckian, marveled at how forcefully the former slave owner had turned on the institution. Speed telegraphed the Judiciary Committee that Harlan had “sloughed off his old pro-slavery skin and has since then been an earnest, open, and able advocate of what he had thought wrong or inexpedient.” Even in the prewar days, when the very young John Harlan had backed compromises on slavery, Speed wrote, “the idea that ruled his course was the integrity of the country. For that he was ready to sacrifice everything.”23

Five years after his confirmation, it still wasn’t clear which John Harlan had arrived on the bench: the renowned backer of compromises or the man who had thoroughly committed himself to equal protection and due process of the law.

At forty-nine, still the youngest member of the Supreme Court, he had yet to reach a defining moment. Affable and eager to be liked, Harlan often deferred to his more senior brethren. Though he lacked the money to meet the social obligations of his position in a grand style, he and his wife, Malvina, eagerly followed Washington protocol, delighting in the myriad entertainments available to a couple of their station. They had no desire to offend the Washington crowd.24

But there was something about the upcoming civil rights cases on the court’s docket that struck a different chord with him than with his colleagues—and, really, almost every other white official in the nation’s capital. He had made a unique journey from Kentucky to Washington. Unlike all but two of his older colleagues, Harlan had served in the Union army, seeing war firsthand. He’d also experienced something that other Union veterans on the court hadn’t: he’d seen his state shattered like an eggshell by slavery, the cracks running through the living rooms of families whose sons chose different sides. Officers from Massachusetts or New York had headed off to war in plumed uniforms to the sounds of marching bands and a rainbow of confetti; young John Harlan had faced the unforgiving enmity of former friends, while taking up arms against his neighbors. In Frankfort, Kentucky, he ordered the shelling of his own neighborhood to root out insurgents. His horror wasn’t just war itself, but division: the way he had seen the politics and social fabric of Kentucky shredded over slavery for years even before the fighting commenced.

There were other, more intensely personal reasons why he was prepared to approach these cases with more than the usual amount of diligence. Few in the white community either knew or paid much attention to the fact that the new justice had grown up in the same home as Robert Harlan, watching the formerly enslaved man, who was often treated more like a brother, rise to prominence by dint of his extraordinary talents. And just a few months before the court had convened, John had experienced what he considered the most shattering experience of a life full of upheavals: the death, by typhoid fever, of his beloved eldest daughter, Edith, the joyful heart and guiding light of his family. Of all his six children, the twenty-three-year-old Edith had especially bonded with Washington, DC, helping her mother with her social engagements while volunteering to teach the children of freed men and women in a local industrial school. In his moment of anguish, John wrote to his son James, then a student at Princeton University: “Wherever I go & whatever I may be doing, her presence will be recognized in its influence upon me.”25

Now Harlan had a unique opportunity to pour all that he had learned into his work on the court. The decisions that he and the other justices made would establish the legal framework for postwar America and the nation’s path to civic peace and prosperity. But it wasn’t yet clear which path that would be.



To increasingly large numbers of Americans, having lived through the painful and at times violent occupation of the South, the road to peace was clear: reconciliation, allowing for a fair measure of autonomy for the states of the defeated Confederacy, whose views, especially on race, were unlikely to change.

The Civil Rights Act of 1875 remained an irritating itch for white business owners in both the South and the North. By the time that five individual cases—including William R. Davis Jr.’s expulsion from New York’s Grand Opera, Bird Gee’s rejection by the frontier hotel, and Sallie Robinson’s refused entry to the ladies’ car on the train—were bound up into one challenge to the constitutionality of the Civil Rights Act, it was 1883. In the eight years since the act had passed, federal troops had been withdrawn from the South, where they had protected Black people, and former Confederates were back on the voting rolls. As a result, almost all Black people elected to political office had been swept from power, and the shift from Republican to Democratic governments left the freed men and women effectively shut out from vast numbers of patronage jobs. Racial violence, which had been rampant in Louisiana, Mississippi, Alabama, and other pockets of the Deep South even before the removal of troops, had become a form of systemic oppression. Between 1875 and 1883, nineteen Black men were lynched in Kentucky alone, part of an escalating epidemic. Local authorities looked the other way. The Chicago Tribune, a bastion of northern Republicanism, became alarmed enough that it began running a national tally of lynchings in 1882. It recorded forty-eight such murders of Black people across the United States that year and fifty-five more in 1883.26

The Supreme Court, meanwhile, was struggling to come to grips with the changes to the Constitution. There could be little doubt that the three new amendments were meant to elevate the freed men and women to full citizenship, but what exactly constituted the rights of a US citizen was unclear. In giving the federal government the power to pass legislation to enforce the Fourteenth Amendment, the framers intended to reorder the relationship between the nation and the states, giving the national government more clout. But how far did that power go? Did Congress have the right to insist that businesses serve all citizens?

The court’s first decisions on the force of the new amendments sent mixed signals. When an all-white jury in West Virginia convicted a man of mixed race named Taylor Strauder of murdering his wife, he appealed the decision on the grounds that the state had banned Black people from the jury pool. The Supreme Court said it was wrong to do so. But the presumptions in the opinion by Justice William Strong—who described how slavery had left the Black race “abject and ignorant,” similar to “mere children,” and “unfitted to command the respect of those who had superior intelligence”—portended a different outcome. On the very same day, the court came down with another decision that dramatically restricted remedies for Black defendants convicted by all-white juries. That ruling held that unless a state had an actual law banning Black people from jury service, as West Virginia did, there was little that federal officials could do to intervene. If a state judge, on his own accord, kept Black people out of the jury pool, the proper remedy was through the state courts, not the federal ones. In states of the former Confederacy, that meant no remedy at all.27

Now Black leaders felt a sense of slowly building panic as the court prepared to rule on whether Congress had the power to order businesses to serve them. Unlike other high-profile cases, when the justices convened in the former Capitol Senate chamber—the very room where the Civil Rights Act’s prime author, Charles Sumner, had been beaten nearly to death for his abolitionist views—there would be no verbal fireworks, no passionate assertions of any sort. By agreement, the parties submitted their arguments in writing, and the justices then retired to consider them in light of “the weight of authority which always invests a law that Congress deems itself competent to pass,” as Justice Bradley put it in the court’s opinion.28

The argument of the defendants—the various innkeepers and ticket takers who had rejected Black customers—was straightforward. They asserted that the Constitution had always existed solely as a check on government, not individuals. The fact that the Fourteenth Amendment expanded the Constitution to cover the actions of states didn’t change that basic fact. Therefore, Congress could act only to correct injustices by state governments, not business owners and employees like themselves.

The solicitor general of the United States, Samuel Field Phillips, argued in favor of the prosecution. A holdover from the Grant administration, he was widely respected as a supporter of civil rights. There was, he noted, substantial reason to believe that the framers of the Fourteenth Amendment meant to allow just such a law as the Civil Rights Act of 1875. After all, part of the impetus for the amendment itself was concerns about the constitutionality of a similar statute, the Civil Rights Act of 1866. How could anyone argue that the amendment wasn’t meant to cover the conduct of private businesses, when it was enacted with just such a purpose in mind?29

Moreover, the government pointed out, the types of businesses covered by the act were already recognized as interests of the state. “The relationship of innkeepers to the State differs from that of a man engaged in the more common avocations of life,” Field’s assistants wrote in the government’s brief. “The former is required to furnish the accommodations of his inn to all well-behaved customers who are prepared to pay the customary price.” As such, inns are “essential instruments of commerce,” as are railroads. Theaters, he added, with somewhat less conviction, are also “under a license from the state.”30

This expansive view of what constitutes the actions of state governments had roots in the common law long before the advent of the Fourteenth Amendment, when judges sometimes took notice of the public interest in supposedly “private” railroads and inns—they had an obligation to serve all customers. But using such cases as a justification for sweeping federal legislation hit the wrong note with justices who had spent their careers defending railroad-led monopolies from threats of government regulation.

Justice Bradley issued a decision that paid immediate tribute to the rights of private businesses to operate as they see fit. “In this connection, it is proper to state that civil rights, such as are guaranteed by the Constitution against State aggression, cannot be impaired by the wrongful acts of individuals, unsupported by State authority in the shape of laws, customs, or judicial or executive proceedings,” he declared. Phillips, in arguing for the law, had maintained that the framers of the Fourteenth Amendment had intended to change that presumption of deference to states’ rights. The nation had just learned through “bitter, costly experience” of the need for a stronger federal role in enforcing civil rights; that was the whole idea behind the Fourteenth Amendment. But Bradley’s opinion, an otherwise diligent parsing of legal theories and constitutional history, showed no recognition of the plain fact—obvious to all but the most obtuse observers—that the new Democratic-led state governments in the South were not about to enforce the rights of freed men and women, and that their refusal to do so was the act of defiance that had activated the federal law.

Bradley’s deeper feelings, and those of his colleagues, may have been revealed in two telling passages. In one, he expresses a fear of a stronger federal hand in cases beyond those involving race. “If this legislation is appropriate for enforcing the prohibitions of the amendment, it is difficult to see where it is to stop,” the justice wrote. “Why may not Congress with equal show of authority enact a code of laws for the enforcement and vindication of all rights of life, liberty, and property?” Thus, the economic fears of the Gilded Age conspired with its racial insecurities to leave Black people unprotected.

In a passage that seems quite extraordinary at a time when the Chicago Tribune was counting lynchings by the dozen, Bradley avers, “When a man has emerged from slavery, and by the aid of beneficent legislation has shaken off the inseparable concomitants of that state, there must be some stage in the progress of his elevation when he takes the rank of mere citizen and ceases to be the special favorite of the laws, and when his rights as a citizen, or a man, are to be protected in the ordinary modes by which other men’s rights are protected.”

The court’s decision was announced on October 15 to headlines across the country, sending an electric shock of fear through Black men and women everywhere.

It was noted that Justice Harlan, alone, did not agree with the decision.



Dissent. It trembled in the veins of maverick jurists throughout human history but rarely found expression. In America, it was given an actual role in the law. The idea of a dissenting opinion emerged almost by accident when the chief justice for whom Harlan was named, John Marshall, ended the convoluted practice of each court member offering his own opinion, in order to produce a more forceful majority ruling. Thereafter, justices were free to register their equally forceful disagreements, though only one, the avowed Jeffersonian William Johnson, availed himself of the option with any regularity.31

As Harlan pondered his response to the court’s opinion in the Civil Rights Cases of 1883, he could look for inspiration to at least one famous expression of disagreement in the relatively recent past: Justice Benjamin Curtis’s dissent in the infamous Dred Scott case of 1857. In declaring that no one whose ancestors came on slave ships could be a citizen, and that the federal government had no power to prevent slavery in the territories, the court’s sweeping decision in the Dred Scott case helped bring on the Civil War. Curtis’s dissent, admirable as it was, was a one-off; he promptly resigned in frustration. Harlan, by contrast, was counting on having several more decades in his tenure.32

Yet he was about to veer away from his fellow justices in a fundamental way, with his interpretation of the postwar amendments at perilous odds to theirs. He had foreshadowed this rupture ten months earlier, when his colleagues stepped in on their own accord to overturn the federal prosecution of a Tennessee sheriff and nineteen other armed white men who’d seized four Black men from a jail, beating them and killing one. The gang was prosecuted under a federal law, championed by President Grant, that aimed to curb the growing power of the Ku Klux Klan. Though neither the prosecution nor the defense had asked the Supreme Court to consider the constitutionality of the law, the justices intervened anyway, declaring that the Fourteenth Amendment did not give the federal government the power to police ordinary crimes. This meant that Black people would have to rely on state governments led by former Confederates to protect them from the Klan—which would be no protection at all, as Harlan understood well from his days in Kentucky. He claimed the court’s assumption of jurisdiction was improper, and that alone should invalidate the decision, so he offered no opinion on the merits. His objections were so lightly noted that the ruling was often wrongly reported as unanimous. But the other justices’ eagerness to weigh in—the zeal that led them to order the sheriff and his accomplices to go free—clearly made an impression on Harlan. He had seen firsthand the havoc wreaked by the Ku Klux Klan. Now here was the Supreme Court refusing to allow the federal government to do anything about it.33

As Harlan holed up in his study at his Washington row house on Massachusetts Avenue—a home his family would soon vacate because they felt it was haunted by memories of young Edith34—he could catalogue numerous ways in which he believed his colleagues had erred in the Civil Rights Cases of 1883. For one thing, their assessment of the original intent of the Fourteenth Amendment glossed over its link to the Civil Rights Act of 1866, which covered some of the same types of discrimination as confronted William R. Davis Jr., Bird Gee, or any of the other victims in the case. He also felt the justices gave short shrift to the Thirteenth Amendment, which banned not only slavery but also, as the Supreme Court had previously acknowledged, “badges of servitude”: What would such a badge look like if not being prevented from joining other citizens at railroads, inns, or theaters? And then there was the matter that inns, railroads, and theaters were regulated by states; even accepting Bradley’s argument that the Fourteenth Amendment applied only to state governments, weren’t such institutions licensees of the state government and therefore extensions of its power?

But as days went by, Harlan grew dispirited. Any of these arguments alone could have been a reason to decide the case the other way, but none captured the larger sense of injustice—the betrayal of the most vulnerable of all Americans, the freed men and women—that drove Harlan to break with the rest of the court.

As he agonized, sleepless night after sleepless night, his wife of twenty-eight years, Malvina, tried to soothe him. Finally, she had an idea. John had long made a hobby of collecting items relevant to American history. At one point, he had saved for posterity the very inkstand that the late chief justice Roger Taney had used to write the Dred Scott decision. Then, in a rash act of generosity, he promised to give it to Taney’s niece as a family keepsake. When the time came to turn it over, however, he couldn’t find it. Unbeknownst to him, Malvina had hidden it, knowing its significance to both her husband and the country.

As the frustrated justice sat hunched over his desk, with no words forthcoming from his pen, Malvina crept to his side. Quietly, she put the inkstand on his desk. Later, she would insist it was almost an act of magic: the ink from Taney’s well began flowing in Harlan’s script. The connection was more logical than supernatural. To John Marshall Harlan, the words “Dred Scott” meant many things. They symbolized the daunting power of the court to strangle the hopes of millions. They also represented the immutability of the court’s decisions; barring a reversal by the court itself, there was no way for the country to escape the shackles of its opinions. As a twenty-four-year-old lawyer in Frankfort, John had sensed in his bones that the civil war he had long worked to avoid, that had shadowed every act of his nascent political career, would be unavoidable after the Dred Scott decision. The Supreme Court had put the country on a path to war.35

Now, less than two decades after the end of that war, in which at least 620,000 Americans had died, the court was nullifying its most important outcome. He couldn’t stop it, but at least he could register his dissent in a way that would inspire future cases.

“The opinion in these cases proceeds, it seems to me, upon grounds entirely too narrow and artificial,” he began. “I cannot resist the conclusion that the substance and spirit of the recent amendments to the Constitution have been sacrificed by a subtle and ingenious verbal criticism. ‘It is not the words of the law but the internal sense of it that makes the law; the letter of the law is the body; the sense and reason of the law are the soul.’ Constitutional provisions, adopted in the interest of liberty, and for the purpose of securing, through national legislation, if need be, rights inhering a state of freedom, and belonging to American citizenship, have been so construed as to defeat the ends the people desired to accomplish, which they attempted to accomplish, and which they supposed they had accomplished by changes in their fundamental law.”36

John went on to outline his legal case; why he felt the majority was ignoring the plain meaning and intent of the Thirteenth and Fourteenth Amendments, and how inns and railroads should be considered more like public services than purely private endeavors. At the end of his long discourse, however, he returned to the larger themes evoked at the start: the betrayal of promises made and delivered—and the racial double standards inherent in the court’s actions. After all, in the 1850s, when Northerners questioned Congress’s power to approve the highly punitive Fugitive Slave Act on the grounds that slavery was a state matter, the court brushed aside the challenge, even though there was no constitutional language whatsoever to guide the decision; now, with the postwar amendments having been enacted specifically to strengthen federal power to enforce civil rights, the court eagerly stepped in to limit that power.

“It is, I submit, scarcely just to say that the colored race has been a special favorite of the laws,” Harlan wrote. “The statute of 1875, now adjudged to be unconstitutional, is for the benefit of citizens of every race and color. What the nation, through Congress, has sought to accomplish in reference to that race is—what has already been done in every State of the Union for the white race—to secure and protect rights belonging to them as freemen and citizens; nothing more.…

“The supreme law of the land has decreed that no authority shall be exercised in this country upon the basis of discrimination, in respect of civil rights, against freemen and citizens because of their race, color, or previous condition of servitude. To that decree—for the due enforcement of which, by appropriate legislation, Congress has invested express power—everyone must bow, whatever may have been, or whatever are now, his individual views as to the wisdom of policy, either of the recent changes in the fundamental law, or the legislation which has been enacted to give them effect.

“For the reasons stated, I feel constrained to withhold my assent to the opinion of the court.”37



Three decades later, Malvina Harlan wrote: “It was, I think, a bit of ‘poetic justice’ that the small inkstand in which Taney’s pen had dipped” when he stripped away Black rights would be the same pool of ink from which John Marshall Harlan issued the stoutest defense of Black civil rights in the nation’s history up to that time.

The inkstand had done more than inspire a memorable judicial opinion. It unleashed a new passion in its author. No longer would John Marshall Harlan be the compliant junior justice. For three decades hence, he would be the court’s troubadour for the rights of African Americans and oppressed workers of all races, relentlessly calling out what he saw as the willful prejudices of his colleagues.38



The force of Harlan’s opinion was widely noted in the Black community. Virtually every Black newspaper, dozens of them around the country, sang the praises of the opinion and its author. “It is refreshing to find a man upright and righteous where so many appear to run after false Gods,” declared the New York Globe. The Washington Bee stated, “Justice Harlan, of the Supreme Court, a Kentuckian, will ever be held in high regard by our race.”

The praise for Harlan was balanced, in full proportion, by the devastation felt by Black people who realized that the legal path to freedom would be foreclosed to them for a generation or more. These views were of no consequence to most whites in the country, who were now secure in knowing that eight out of nine justices—if not, annoyingly, all of them—were protective of their right to discriminate. Almost immediately, the doors of white America began to close to people of color. The impact of the decision became visible in Whites Only signs pasted on the doors and windows of businesses—emblems of discrimination that would endure for eight decades or more and block the paths of more Americans than just the descendants of enslaved men and women.

In the South, where the court’s consideration of the Civil Rights Act of 1875 was intently watched, there was jubilation at its defeat. The Atlanta Constitution ran a headline declaring “A Triumph of Law and Sense,” while echoing Bradley’s sentiment that the decision prevented Black people from getting special favors under the law.

The Constitution also reported the scene at Atlanta’s DeGive’s Opera House, whose manager had been facing federal prosecution under the act. On October 15, as word of the court’s ruling rattled around the country by telegraph, the theater was in the midst of its evening performance. The leader of the acting troupe interrupted the final act of the play to announce the news.

“The audience instantly grasped the full purport of the announcement and burst into such thunderous applause as was never before heard within the walls of the operahouse,” the newspaper reported. “The people smiled at each other with beaming faces and congratulations were exchanged all through the audience. It was welcome news to everyone, excepting only the dusky occupants of the colored galleries. These were silent and evidently smitten with dumbfounded consternation. Not a note of applause came from those solemn rows of benches, and their occupants evidently believed that the decision meant the total abrogation of the chief blessings that are involved in the facts of their emancipation and citizenship.”39



Frederick Douglass, the abolitionist leader who had been born enslaved and did more than any man to promote the cause of freedom, despaired at the outcome of the Civil Rights Cases of 1883, calling the court’s decision “an act of surrender, almost akin to treachery.” Harlan’s opinion was the only saving grace. Douglass wrote a letter to Harlan declaring that his opinion was not only the greatest legal treatise in decades but also that “it should be scattered like the leaves of autumn over the whole country, and be seen, read, and pondered upon by every citizen of the country, and if I had means, I would cause it to be published in every newspaper and magazine in the land.”40

Taking to the pages of the national journal the American Reformer, Douglass urged all believers in justice to drink in Harlan’s words, not Bradley’s. Compared to Harlan’s “broad and generous” rendering of the issue, “the decision of the eight judges was like an egg shell to a cannon ball.”

And the prophet-like Douglass wrote movingly of the difference between one and none, of having at least one map to guide the way forward. He sought to comfort his followers by calling on them to envision the day when the country would see the light like Harlan did.

“In the early days of the Anti-Slavery conflict, when Anti-Slavery men were few and were often ridiculed for their numerical insignificance, I was wont to console myself with what seemed to many a transcendental idea, that one man with God is a majority; that if such a man does not represent what is, he does represent what ought to be, and what ultimately will be,” Douglass wrote. “The colored people and their friends may well enough avail themselves of this sublime consolation in their present situation, and in view of the righteous and heroic stand taken in defense of liberty and justice by Justice John M. Harlan.”41






Book One







Chapter 1 A Father’s Prophecy


John Marshall Harlan was born on the precipice; on the very hinge of a society splitting in half.

To the north of his hometown of Danville, Kentucky, an abolitionist wind was blowing after shocking reports of dozens of men, women, and children hacked and bludgeoned to death in the infamous Nat Turner slave rebellion less than two summers before Harlan’s birth on June 1, 1833.1 To the south, feelings were hardening in the opposite direction. Overseers wielded whips and chains to keep enslaved men and women in line, while statesmen moved to preserve and expand their states’ legal rights to handle their property in any way they deemed fit.

In Kentucky, all these views were stirring uneasily, making the state a crucible of the nation’s growing divide over slavery. All sides had stakes in Kentucky. It had large plantations surrounded by log slave cabins, but also many smaller farms with just a handful of enslaved men and women living in close contact with their masters. It had farms with no slaves, just hardworking families, and also, at the bottom of its social strata, a growing population of free Black laborers.2

Kentucky’s most admired political leader, Henry Clay, was silky of dress and smooth of voice. He was a wealthy slave owner who nonetheless supported clear limits on an institution he disliked but never disavowed.3 Clay’s views fit his state, if not his country. Ever since Kentucky had broken off from its aristocratic parent, Virginia, four decades earlier, the new state had cultivated its own distinct sense of pride and gentry, with original families like the Clays and the Harlans building a nirvana in the bluegrass that they called “the Athens of the West.”4 A dispute over slavery wouldn’t just put Kentucky at odds with its neighbors but also with itself, casting its economic and social differences in a sharp and deadly relief. A national furor over slavery was poison to Kentucky’s marrow. That’s why Henry Clay dedicated his formidable political talent—the best of his generation, everyone agreed—to forging the compromises necessary to tamp down tensions within the state and across the nation.



In the year of Harlan’s birth, all of Kentucky’s factions were, almost miraculously, finding agreement in an unlikely place: a ban on the importation of slaves. The bill appealed to plantation owners as a way of protecting their human investments, to moderates as a step toward the “gradual” emancipation they thought would salve tensions, to abolitionists as a push in the right direction, and to poor whites as a way of removing enslaved competitors and, for that matter, keeping Black people out of Kentucky. The new law, called the Nonimportation Act, went through, but the common ground on which it stood began to crumble almost immediately. When it came to slavery, Kentuckians already seemed locked into their own positions. Self-interest ruled, and the interests of Black people usually fell by the wayside.5

Above the sea of self-interest, however, there were high clouds of statesmanship. Aristocrat-politicians from the Bluegrass State named Breckinridge, Crittenden and even Henry Clay’s abolitionist cousin Cassius M. Clay took turns playing leading roles in the national drama over slavery.6 They were each impressive enough, but for five decades, the state’s ardor for national leadership was most personified by Henry Clay himself, a bantam rooster with a dramatic voice and an urgent cause: the preservation of the Union. No one doubted the sincerity of his commitment to the United States or the validity of his fears for its future. Nonetheless, he was playing a weak hand. Millions of Americans shared his moderate instincts, but there was frustratingly little they could do, in terms of policy, to bridge the gap between the abolitionists and states’-rights conservatives in the South.

That didn’t stop Clay from trying. Most of his exertions went into a long-simmering idea that he felt might just garner support across the slavery divide: colonization. Over years and even decades, masters could free their enslaved men and women, perhaps for compensation, and generous-spirited abolitionists would pay their way “back” to Africa, though most enslaved Americans had been born in the United States. Nonetheless, to its proponents, the colonization scheme offered the hope for a just outcome, a rewinding of the clock, letting the descendants of those who were ripped from their homes return to their ancestral continent. Meanwhile, America would be cleansed of its sins and free to develop under the principle of human equality—without having to extend that equality to an unwanted race.

Clay, who had helped found the American Colonization Society in 1817 and later became its president, believed that by the 1830s, the colonization movement was finally starting to gain steam.7 It had established a settlement in Liberia, on the West African coast, and raised money to send freed men and women there. Despite an alarmingly high mortality rate for the Black colonists, due to the high prevalence of disease in the swampy climate, Clay retained a belief that moving formerly enslaved people to Africa would avoid the pain of abolition in America, while slowly decreasing the number of slaves.8 And in the colonization movement, as in others of his initiatives, the “Great Compromiser” had a friend and ally in James Harlan, father of John Marshall Harlan.9



Tall and bespectacled, with the quizzical expression of a man just looking up from a book, James Harlan was a generation younger than Clay and something of a protégé. He was one of his state’s rising aristocrat-politicians, with mounting fame as a prosecutor. He had spent four years as Commonwealth Attorney, the Danville area’s leading crime-fighter.10 Law was more than a profession for him—it was a passion. Amid the nation’s roiling politics, he believed the rule of law should be an anchor, a source of firm boundaries, so that disputes couldn’t get out of hand. At thirty-three, he was already well along toward achieving his goal of collecting the best private law library in Kentucky. His trove would eventually tally between 600 and 750 volumes, including 200 to 225 law books, at a time when this sort of knowledge represented real power—he could cite legal precedents unknown to other Kentucky lawyers.11 With the arrival of another son—John Marshall Harlan was the sixth child and fifth boy born to him and his wife, Eliza—he was adding another desk to the family law firm that was his fondest ambition.

“Another big, red-haired boy.” That was how Aunt Betty, one of the family’s dozen enslaved men and women, announced the birth.12 James was in the habit of naming his sons after his friends and his heroes. Three years before John’s birth, he named a son Henry Clay Harlan. Two years later, when a fourth son was born to him and Eliza, he availed himself of his father’s privilege of naming the boy after himself. Now, with another boy in the cradle, he dusted off a name with almost mystical significance: that of the most famous of American jurists, Chief Justice John Marshall. It was Marshall who had asserted the power, left unclear in the Constitution, that the Supreme Court would be the final arbiter of constitutional questions—that if the court declared a law to be unconstitutional, the president and Congress must comply. Marshall’s role was unique in American history. He single-handedly invoked the rule of law over politics. To James Harlan, names were prophecies, and he attached to his and Eliza’s fifth son that of the greatest American jurist who ever lived.13

Growing up amid intensifying strife, John wouldn’t have to look further than his own name to remember that law transcended politics, that the US Constitution was the guarantor of liberty, and that the primacy of that document was what separated the United States from all the kingdoms abroad. Those were the heartfelt views of John Marshall and of James Harlan. For the newly christened John Marshall Harlan, American history would be as much a religion as the family’s Presbyterian faith. Both would be applied with rigor, with the scholarly James as the family’s setter of standards.



The Harlans’ belief in America—in the special destiny of the land that they loved—was rooted in their own stake at Harlan’s Station, near Danville, Kentucky. The very names given to their family home—the Old Stone House—and the water that flowed to it—the Salt River—suggested strength and permanence. In fact, the roots of this society, carved out of the wilderness, were shallow. The land was just a few decades removed from the control of the Shawnee, and many of the white inhabitants still lived as in the pioneer days, wearing animal skin coats and carrying flintlock rifles.14 To the Harlans and other old families, however, their two generations in Kentucky might as well have been ten or twelve: they raised their children to be gentlemen and ladies of an enlightened, refined civilization.

That civilization was largely the product of an expedition conducted in the last days of British rule in Virginia, commissioned by a much-despised royal governor from his palace in Williamsburg, in 1774.15 An adventurer named James Harrod was called upon to pull together a team to explore the western reaches of the colony. Two Virginian brothers, James and Silas Harlan, eagerly signed up, seizing an opportunity to make their fortunes in the West.16 Harrod’s expedition bush-whacked its way to the soft grassy valleys of central Kentucky, where Harrod built a fortification around what is now Harrodsburg, and the Harlan brothers constructed their own stockade a few miles away at Harlan’s Station.17

For the settlers, Indian attacks were an abiding threat, and the colonists feared for their lives. During the American Revolution, loyalists and British commanders joined forces with Shawnee warriors to roust the settlers from their homes. The land, however, was fertile enough to give the Harlans hope for the future; Silas, the elder of the two brothers, became engaged to a woman from a prominent southern Virginia family, whose robust health and strong limbs seemed well suited to the pioneer life. Before he could marry her, he answered an urgent call to join Daniel Boone and other Kentucky militiamen to defend their settlements against attacks by Indians spurred on by British loyalists.

It was 1782. Lord Cornwallis had already surrendered to General George Washington at Yorktown ten months earlier, effectively ending the American Revolution, but battles still raged on the frontier. Silas Harlan and Daniel Boone were among roughly 180 irregulars who massed together in northeastern Kentucky to pursue the Indians and their Tory-American allies who had raided a stockade about six miles from Lexington. True to his reputation as the shrewdest of frontiersmen, Boone sensed that the Indians were using overly conspicuous trail markings to lead the Americans into an ambush near the Licking River in Fayette County, about eighty miles from Harlan’s Station. But discipline wasn’t a strength of the frontier militia. When a hotheaded frontiersman rejected Boone’s advice and galloped into the trap, hollering, “Them that ain’t cowards follow me!” many of his comrades obliged.18 The Indians opened fire, killing dozens of Kentuckians, including Boone’s twenty-three-year-old son, Israel. Silas Harlan was among those who lost their lives at the Battle of Blue Licks, in the dying gasp of British rule.19

Silas’s bride-to-be, Sarah Caldwell, shifted her affections to his brother James and produced seven sons, including James Jr. It was the robust Sarah, who died two years before John Marshall Harlan was born, who gave the Harlan men their strength. Family legend divided their offspring into two tribes: the Big Reds and the Little Blacks. Sarah was the progenitor of the Big Reds, and her little grandson John was merely the latest prototype.20



By 1833, it was a placid world in that sylvan corner of Kentucky, the frontier having moved westward and the Indian Wars becoming memories for old men in coonskin caps. A dirt road lined with a low stone wall trailed the Salt River leading onto the Harlan property, six and a half miles from Danville center. Along the trickling river, there was no obvious bank: tufts of grass and weeds rolled down the little eroded incline and disappeared beneath the surface. The Salt River provided only a brief, reflective interruption to the undulating tall grasses. Bright neon algae spotted the surface, but where the algae wasn’t, the water was clear and bright, and the young Harlan children, idling over the bridge over the Salt River, could look down in the shadow and count fish and turtles and frogs, and see the moss and stones on the river bottom as clear as on dry ground.21

The Old Stone House, with its weathered solidity, attached itself to the hill above. Made of limestone in the style favored by the Pennsylvania Quakers, with twin chimneys bookending a red triangular roof and four rectangular windows on the face of the home, the house had been built around 1785 by James and Sarah for their large family. In time, James Jr. filled it with his own growing family, while some of his brothers built houses of their own nearby.22 For a small boy looking down from the house, the rolls of hills dotted with hay bales and barns, the mists that hung over the farmland on cold mornings, and the clouds backing up to the blue sky gave the illusion that the bluegrasses of Kentucky might just stretch on forever.

In reality, there were dangers over those hills. The troubled politics of Kentucky and the nation were one. So, too, was a persistent sense of lawlessness. “Human life in Kentucky is not worth the snapping of a man’s fingers,” bemoaned one local judge.23 In the year of John’s birth, there was another vivid reminder of the proximity of mortality. In a single stroke, a cholera epidemic wiped out about one-twelfth of the population of Lexington, about thirty miles from where John was born. Many famous Kentuckians, including Henry Clay, Mary Todd Lincoln, and even the Kentucky-born Jefferson Davis, the latter back to recruit soldiers for the US Army, were in the city at the time, bearing witness to the tragedy while fearing for themselves and their own. Many others took refuge in the countryside.24

For the wealthiest Kentuckians, the most desirable place to retreat from the plague was about ten miles down the road from Harlan’s Station. Graham Springs, where wealthy plantation owners, businessmen, and their kin could luxuriate in hot medicinal baths while waiting out the pestilence of the city, was built by one of the state’s most colorful entrepreneurs, Christopher Columbus Graham. A medical-doctor-turned-innkeeper-and-developer—and an ex-Indian fighter, to boot—Graham promised his clientele a restorative cure combined with distinctive Kentucky hobbies such as drinking, card playing, and horse racing. In his “Saratoga of the West,” the troubles of the city were drowned in a sea of pleasure.25

James didn’t approve of such amusements. But the mere presence of Graham Springs, and a showman like Christopher Columbus Graham, signaled to aristocratic-minded families like the Harlans that a different Kentucky was emerging on the edge of their secluded paradise.

This new Kentucky, built around the animal pleasures of horse racing and cock fighting, excited the imagination of the one family member whose precise status must have been confusing to the young John. At seventeen, Robert Harlan was a strapping young man with a golden smile. He was also a smooth, persuasive talker. Living by his wits, he confidently sallied forth into the world around Harlan’s Station, with its mix of Black and white, frontiersman and aristocrat. Though technically enslaved, the handsome, light-skinned Robert took advantage of his master’s indulgence to roam far from home, following his gambler’s eye for fresh opportunities. His outsized ambitions came about largely because he was a special favorite of his master, James Harlan, who educated him and gave him a position of trust within the family.

Throughout the slaveholding states, there were, in certain homes, light-skinned family members like Robert, who hovered in an odd status. Neither servant nor master, they seemed to enjoy special privileges and education. Aware of their good fortune relative to the others held in slavery, their attitudes were more optimistic as well; they enjoyed just enough favor within the household to imagine their lives as something other than the product of unremitting toil but harbored no fanciful illusions about their place in the world outside their homes.26

Robert had moved into the Old Stone House when he was eight, in 1824, a few years after James’s marriage to Eliza. He came to Harlan’s Station from Mecklenburg County, Virginia, a rural expanse of giant plantations with scores of field hands ruled by whippings. Robert’s mother was light skinned and literate; she took her precocious son on a journey almost as harrowing as that of the Harrod expedition, across hundreds of miles of wilderness. She wanted her talented boy to meet his father, believing that a reunion would lead to better opportunities. Several accounts published during Robert’s lifetime said that, upon arriving in Kentucky, the mother and son learned that the father was dead, and that James Harlan, for unknown reasons, stepped in to raise the boy. Other accounts reported that James himself was his father.27

In the odd etiquette that surrounded the slave culture, outsiders would have assumed that Robert was the progeny of a Harlan man and an enslaved woman; many would have believed that man was James.28 But neither they nor other family members would have been likely to say much about it; no explanation would have been demanded or proffered. It was a form of ritual denial, the product of an institution that defied moral boundaries and expectations. The offspring of such liaisons were left in an unspoken limbo, grateful for favors but left at the door of opportunities routinely given to whites.

James was only sixteen when Robert was born, but his mother Sarah’s extended family owned plantations in the vicinity of Mecklenburg County. A youthful sexual encounter with an enslaved woman could have made him Robert’s father, but no one except Robert’s mother would have known the truth.29 For reasons that were mysterious even to those close to him, James took an intensely personal interest in Robert, acquiring him in slavery but not his mother, who ended up being sold down South. Though oftentimes it was the women of the home who determined whether to educate an enslaved child, James himself made the decision to teach Robert.30 James’s attachment to Robert may have confounded other members of the household, but they dared not question it: James ruled his roost with an iron hand, and even Eliza did not feel empowered to question his decisions. Later, after Robert had grown into a man of wealth and prominence, he would give his own son the name of Robert James Harlan, a tribute to the man whom he considered his father in thought, word, and deed.31



James’s friends and family admired him for his restraint, not aggression, but that belied his unusual force of character. His daughter-in-law noted that he was “such a shy and reserved man that his family, while holding him in affectionate reverence, stood rather in awe of him.”32 His sons’ interactions with him were formal and lacking in demonstrable emotions, but there was never any question whose approval they sought or whose political views they emulated.

James knew where he stood on the great questions of the day. He also knew which political leader he revered—Henry Clay—and which he detested: Andrew Jackson.33 The hero of the Battle of New Orleans, “Old Hickory” rose to the presidency as the nation’s first populist hero. Jackson cast himself as the man of action determined to roust the educated elites, personified by Clay and John Quincy Adams, his predecessor in the White House. He sowed fears of the meddling hand of the federal government and sought to shift power back to states—closer to the small farmers and laborers who provided the bulk of his support. His advocacy for stronger state governments and less federal intrusion was initially welcomed by rich Southern whites, who feared any interference with slavery.34 The South’s reigning political visionary, South Carolina’s John C. Calhoun, served as Jackson’s vice president.35

Thin and wiry, with sunken eyes and flaring brows, the zealous Calhoun was busy perfecting the states’-rights ideology that would eventually lead to secession. But when, in the early 1830s, he and other southerners test-marketed their theory of nullification—that a state could reject a federal law and, if an accommodation were not reached, quit the Union—even Jackson rose up in opposition. In protest, Calhoun quit the vice presidency and returned to the Senate to fight for the right to nullification. Like a railroad worker laying down track, he was setting the legal groundwork for the Southern states to leave the Union, though his stated goal was merely to reduce the high tariffs that hurt the Southern economy. Under Henry Clay’s leadership, Congress eventually relented on the tariffs, and Calhoun’s dream of nullification receded for a while.36

The South, however, seemed emboldened by Congress’s capitulation, while Northerners fumed at a tariff policy that they deemed insufficiently supportive of the growing industrial economy. All were aware that an underlying motivation for Calhoun’s manipulations was preserving slavery, and here it was dragging down policies that many Northerners considered important to the development of interstate commerce. For landlocked Kentucky, that meant giving up on improvements in transportation and building up cities, steps that would lead away from a slavery-based economy and toward a stronger industrial base like that of its neighbor to the north, Ohio.

Jackson and Calhoun were such formidable forces that competing politicians like Clay and Massachusetts senator Daniel Webster, who often differed on slavery, found common ground in opposing them. James Harlan joined Clay and Webster in recognizing the need for a new party to bring together opponents of Jacksonian policies.37 They dubbed it the Whigs, adopting a name used by patriots during the Revolutionary War. In policy terms, the Whig Party often meant different things to different people, especially along sectional lines. But its underlying philosophy was what kept its members in line. If Jackson’s Democrats represented the rule of the people, the Whigs represented the rule of law.38

James found the Whig Party to be a comfortable home. He was enamored enough to run for Congress himself on the Whig ticket. He won and headed off to Washington for what turned out to be two terms in office. Thus, for four crucial years of John’s upbringing, from 1835 to 1839, his father was only a part-time resident of Harlan’s Station.

In the distant capital, James did battle with Jacksonians as a deathless ally of Clay, who represented Kentucky in the Senate.39 The last two years of Jackson’s presidency and the first two of Jackson’s handpicked successor, Vice President Martin Van Buren, were marked by tensions over Jackson’s efforts to destroy the Second Bank of the United States, which Jacksonians saw as a tool of the elites, but which Whigs like Harlan and Clay envisioned as a vehicle for taming the boom-and-bust cycles that plagued the nineteenth-century economy.40

James threw himself wholeheartedly into partisan battles, even volunteering to manage the Whig campaign against the Democratic candidate for governor of Kentucky, who happened to be a personal favorite of Jackson’s. Holed up in a Danville hotel one evening, he was awakened by a knock on the door. It was a message from his Jacksonian rival, demanding a duel. James was more comfortable going into a fight with a law book than with a gun, but he did not intend to let a challenge go unanswered. He quickly accepted. Given the choice of weapons, he deliberately chose unorthodox terms: rifles, pressed to the chest.

The response came back: James’s terms were “too barbarous” to accept.41

Harlan relatives told the story to attest to James’s physical courage, steely resolve, and instinct for politics—especially since he followed up by distributing pamphlets denouncing the Jacksonian candidate, Thomas Moore, for his cowardice and hounding him from politics.42

James applied a similar intensity to his attempts to enforce compromises on slavery, but with less success. That was because his moderate impulses often pulled against each other. He made no secret of his disdain for slave drivers. In the state capital of Frankfort, he once encountered a man leading a parade of chained people to market, including elderly men and children, while wielding a leather whip. James bolted into the middle of the street to challenge the man. “You are a damned scoundrel,” he intoned for all to hear. He then proceeded to church, dragging a wide-eyed young John in tow.43

But when rumors began floating that James was an abolitionist who used questionable legal techniques to free a mother and child from their master, he denounced the charge. Alerted by a friend to the rumors, he wrote back that the claims were “as palpable falsehoods as ever were concocted or uttered by mortal man.” Whoever called him an abolitionist “lied in his throat.” In a scratched-out portion of the letter, he declared that he held abolitionists and those threatening secession in equal contempt: “Each deserves the gallows.”44

The scratch-out reflected the extent to which slavery gnawed at James’s conscience. He went on in the same letter to say he wouldn’t hesitate to represent a slave seeking freedom if there were good legal cause.45 But his moral objections to slavery weren’t strong enough to risk splitting apart the Union. Plainly, he would accept slavery if the Union could be preserved. In letters with Clay, the two friends despaired over the way the slavery issue was tormenting the nation, believing there were troublemakers on both sides.46 James started attending meetings of the American Colonization Society, which Clay headed, hoping to ship formerly enslaved men and women to Africa.47

At the same time, his daughter-in-law recalled, he was quick to see the human potential in his own property. That was her somewhat oblique—and inadequate—explanation for his unusual interest in Robert. But there was little doubt that James believed that African ancestry was not an absolute bar to achievement. Robert, James believed, was destined for bigger things. Shortly after purchasing the boy, James made the unusual gesture of personally escorting him to the schoolhouse near Harlan’s Station to enroll him in class and was angered when the schoolmaster later sent him home with the explanation that Black students weren’t allowed to receive lessons.

For the rest of his life, Robert would joke about having received “half a day’s schooling.”48

To James, it was no joke.



Barred from school, Robert spent much of John’s early years barnstorming the state in search of work and money. His daily life was different from those of John’s four older brothers among James and Eliza’s brood, Richard, William, Clay, and James Jr. Each of those boys was being groomed in the same manner: to follow an almost cloistered regimen of legal study. Robert, whose obvious intelligence was denied an outlet in academics, was, paradoxically, liberated by prejudice. Having done all he could to educate Robert, James recognized that the young man’s race barred him from any of the elite positions to which James aspired for his sons with Eliza; thus, he gave his approval to less high-minded pursuits available to the young man, such as raising and racing horses.

This Robert was quick to embrace. In his midteens, Robert collected cash by “gunning and selling coonskins,” according to a later newspaper account, and then used his earnings to learn to be a barber, one of the few trades available to Black men, opening his own shop near Harlan’s Station. But he saw an even greater opportunity in the Kentucky turf—the world of horsemanship that Kentuckians saw as their special distinction and birthright.49

Kentucky was already staking its claim to being the Yorkshire of America. The thirty-mile radius around Lexington was known as the Bluegrass region, where the topsoil hid a base of Ordovician limestone, producing a type of grass that was said to nourish horses into the leanest and fastest the world over.50 In true American style, some of those fast horses were the progeny of workhorses, while others were born of steeds brought over by British soldiers.51 In some Kentucky towns, horses outnumbered people, and racing “meets” drew villagers from their homes like a town fair, the way that team sports would in later eras.52

The purveyors of racing—horse owners, trainers, jockeys—were eager entrepreneurs, and Black men, for once, weren’t excluded. The wealthy horse owners who belonged to the Kentucky Jockey Club used their enslaved men to train and ride their horses, opening the sport to people who otherwise would be pushed to the sidelines.53 One turfman of the era compared the scene at races to a backgammon board, with Black and white people dotting the landscape in almost equal numbers.54

In smaller towns, racing was even more democratic, with meets encompassing no longer than two to four days, from Wednesday through Saturday, and open fields substituting for a well-groomed track.55 Heats typically began at noon. Horses would advance to the starting line at the summoning of a drum roll, and another roll of the drum or flare of a bugle would signal for riders to mount up. A final, single tap of the drum would launch the horses into the race.56

Figures of scant means like Robert could, through sheer cunning, identify potential winners and take home leather pouches stuffed with winnings. There weren’t any set odds on horses; all betting was informal, usually conducted in a saloon to the accompaniment of liquor and billiards (hence the term “betting pool”).57 Robert sought to make his mark in this throbbing world. No one was going to give any betting tips to a teenaged slave, so he had to learn to size up an animal by sight. As a bettor, he had to be able to pry his winnings from the most drunken, two-pistol rabble-rouser.

He needed both courage and wits to traverse Kentucky as an enslaved man, even one whose master granted him unusual latitude. All slaves that were away from their homes for more than four hours were required to carry a pass,58 and even though the law was only spottily enforced, gangs of vigilantes prowled the countryside in search of runaways. “Negro hunting, Negro catching, Negro watching, and Negro whipping… constituted the favorite sport for many youthful whites at the time,” offered Kentucky historian J. Winston Coleman.59 Robert’s light skin and literacy provided a buffer of sorts—he didn’t look or act like a runaway—but he risked trouble every time he left Harlan’s Station.

He didn’t have to go far, though, to learn more about horses than most men could glean in a lifetime. At Harlan’s Station, he was already on the edge of the Bluegrass region, the epicenter of American racing. Harrodsburg, where he kept his barber shop, had a popular racetrack.60 And a steady stream of high-stakes gamblers—including some of the nation’s first millionaires—spent summers behind the Doric columns and on the rolling lawns of Graham Springs, where racing was a popular pastime.61

In the eyes of young John, Robert loomed as a man of action, intrepid where his other brothers were bookish, unafraid of the sometimes violent world outside Harlan’s Station, and eager to participate in the rough-hewn rituals of frontier life.



John could look at Robert like an adventuresome uncle, cousin, or family retainer from a very different mold. The mold that John came from was cast for James and Eliza’s firstborn, Richard Davenport Harlan, and refitted for William, Clay, and James Jr. ahead of him. John wasn’t lost in that crowd, however: the mold seemed to have yielded something closer to perfection in its fifth iteration. Naturally bright and studious, with the ease of manner befitting a fifth son and sixth child who had to navigate his own way through a family that eventually reached eleven, John was a willing adherent to the strict regimen of faith and scholarship laid out by his father. His older brothers and older sister, Elizabeth, were his closest companions. Two more sisters, Laura and Sally, followed him, as did a brother, George, who died in infancy.62

Of them all, John seemed most eager to emulate Clay. While all of James and Eliza’s sons were destined for legal careers, Clay and John stood out for their interest in the world of politics. Clay—as Henry Clay Harlan was known in the family—was the most instinctively attuned to issues outside Harlan’s Station, an essayist and budding politician from his grade school years. John, three years younger, followed in Clay’s footsteps: a journal from their boyhood features literary and philosophical writings by the precocious Clay, while young John—perhaps already envisioning an important career—practiced signing his name.63

Then and always, politics would take a backseat to God. The family’s spiritual anchor was the First Presbyterian Church in Danville. Its simple dignity reflected the traditionalism of its theology: a redbrick church with a tall bell tower, it had austere wooden pews and a nave adorned with stained glass windows. Each Sunday morning, the Harlans piled into a carriage and made the journey to Danville. Other than the monthly court day—a Monday when families would trek into town for what had, by the mid-nineteenth century, become a sort of social holiday—attending church on Sunday was the best opportunity to meet up with friends and extended family scattered around the region.64

Even by the standards of a deeply religious state like Kentucky, Danville was a devout town.65 Its many churches—all Protestant, with Presbyterians and Methodists leading the way—knotted together the community, including enslaved people and freed men and women. Even the First Presbyterian, which would later be known as the “Old First,” in recognition of its buttoned-down, upper-class image, had Black worshippers lining the rear pews. Presbyterians weren’t necessarily believers in racial equality, but their faith had a leavening effect on their views of slavery. It regarded men as souls and thus obliged its followers to acknowledge the humanity of all.66

However, traditional churches like the Harlans’ frowned on social crusades such as abolitionism, believing that such movements reflected too much human agency and too little faith in God.67 Thus, slavery could be both morally objectionable and part of God’s mysterious plan. Like their politics, the Harlans’ faith both tolerated and objected to slavery. In church, John heard few echoes of the cries of abolitionism from Northern pastors, but plenty of warnings about the difficult moral currents of slavery. His pastor was one of the most respected theologians in the state, John C. Young, an educator who also served as president of Centre College, Danville’s esteemed place of higher learning. Like James Harlan, Young had a distaste for bondage—freeing his own slaves at two different points in his life—but the only absolute in his sermons was the notion that a master, having undertaken responsibility for a slave, must act with fairness and justice.68

“Our dealings with our servants comprehend a very large part of that conduct for which we are to be responsible at the bar of God; is it not, then, of the utmost consequence to ourselves that these dealings should be all regulated by principles of religion?” Young declared in “The Scriptural Duty of Masters,” a widely published sermon he delivered in 1846. “The Bible lays down precepts for the master and for the servant, because each has the happiness and well-being of the other in his power. There is, however, more need for the authority of religion to enforce the duties of the master, especially the master who holds the servant in involuntary bondage; for while he has power to coerce the servant to yield him in some good degree what is his due, the servant has no reciprocal power to coerce the master.”69

As a child, John was a diligent reader of the Bible, already immersing himself in Presbyterian theology, a lodestar that would guide every turn of his life and career. Reverend Young was a trusted mentor, one who would later play a crucial role in his education.70 But when John was just seven years old, in 1840, the Harlan family parted ways with the Old First and left behind the Old Stone House and the Salt River. James Harlan was about to advance his political destiny, joining the Whig administration as Kentucky’s secretary of state.71 This meant that the family had to move to the state capital of Frankfort, where James would take his place at the center of Bluegrass State politics, in all its glaring contradictions.






Chapter 2 Journey into the Heart of Slavery


Robert Harlan didn’t make the move to Frankfort. James and Eliza’s departure for the capital opened a new chapter in his independence. At twenty-four, he had been racing his own horses for five years.1 His barber shop in Harrodsburg provided regular income, and though he was still technically enslaved, he acted like a free man, traveling the state in search of racing meets.2

But questions about his past weren’t far from the surface of the smoothly self-sufficient life he had built for himself. He had no parents to speak of; his only identity was as the ward of James Harlan, whom he saw as a mentor and savior from the shackles of slavery. At Harlan’s Station, perhaps while cleaning out his desk for the move, James showed Robert a letter that his mother had written to James fourteen years earlier, two years after he had bought the eight-year-old Robert and she had been sold down South. It was sent from Pointe Coupee, Louisiana, a place whose ignominious history hung over it like Spanish moss. Four decades earlier, twenty-three enslaved men and women had been hanged, with their decapitated heads displayed on posts, and another thirty-one flogged as punishment for one of the most famous uprisings in history.3

The news that his mother was living in bondage in such a place had a frightening and sobering impact. If Robert was now old enough to take control of his own life, he was also ready to navigate the torturous byways of the South to find the woman who meant more to him than any other. He would use his own survival skills to locate her and free her from her plantation hell. James, who must have known the feelings he would engender by showing Robert the letter, may even have approved of the idea. Robert decided on the spot to embark on a rescue mission to Louisiana.

The easiest way to begin the nearly eight-hundred-mile journey to Pointe Coupee was by steamboat, a languid and glamorous form of travel that was in its heyday. Ever-larger ships with white-washed sides and decks layered like wedding cakes plied the waters from Ohio to the cusp of the Gulf of Mexico. Their slowly turning paddle wheels and belching smokestacks were part of the iconic imagery of the Mississippi River. The frequent trips back and forth along the inland waterways turned ports like St. Louis and New Orleans into bustling centers of commerce. The ships, meanwhile, acquired an allure of their own. Towns along the Mississippi, in the hands of fundamentalist preachers, had banned gambling, sending all their cardsharps and bettors offshore, to the river, beyond the reach of the law. Professional gamblers spent weeks on the steamboats, booking passage up and down the river, for the chance to challenge wealthy travelers to poker, faro, and other betting games. With their ruffled shirts and freshly pressed black suits, they made up in style for what they lacked in respectability. They were a rakish, opportunistic lot. Cultivating an image of boundless wealth helped them win the confidence of their marks. Free Black people also found solace on the river, away from the slave hunters and vigilantes who roamed the forests along the shore. Gambling was one of their few means to make money. For a young man eager to achieve his fortune, the trip itself would be a chance to learn the gambling trade by observing some of the best con artists of the era.4

Robert would have drunk in every detail of the gamblers’ dress and manner, not to mention their card playing, because he himself was already cultivating such an image on the racing circuit. But his journey was, at heart, a voyage of love and hope for the woman who cared enough about him to bring him to Harlan’s Station, seeking a better life for him even if she could not share it. Now she was mired in a virtual slave swamp, and he was going to find her.

Arriving in Pointe Coupee, after what would have been days of traversing mosquito-infested wetlands, Robert discovered that his mother had been sold farther south to the Attakapas, a remote planting region worked with enslaved labor. Journeying deeper into the fetid heart of Louisiana, he reached his mother at last. What he discovered in the Attakapas may have surprised him: she had a husband who may have heard little about him or his life in the North. By one account later in his life, Robert bought his mother her freedom and begged her to return with him to Kentucky. She, however, made the understandable decision to stay in Attakapas with her husband.

He departed wistfully, with the satisfaction of having been reunited with the woman who gave him the gift of a better life. But he made the long trip back up north by himself.5



With the Harlans having decamped from the Harrodsburg area, Robert gave up his barber shop and moved to Lexington, a city in the midst of its own halcyon days as the “Athens of the West.” Known for its educational institutions and lush horse-breeding farms, it was, by Kentucky standards, open minded and progressive in feeling.6 The hometown of Henry Clay counted roughly seven thousand inhabitants, including immigrants from Germany, Wales, Ireland, and Scotland.7 But behind its gentrified façade, Lexington still had traces of Kentucky’s wild frontier edge, with its threat of violence and lawlessness.8

A disproportionate share of Kentucky’s free Black people were clustered in Louisville and Lexington, but they represented only a few hundred people at most; enough to be a presence, but also to remain a distinct minority within a minority.9 There were far more enslaved people, living in shacks or cottages behind their masters’ homes, creating tiny, back-alley Black communities.10 While a third of free Black people were economically successful enough to own homes of their own, they were still subject to race-based regulations aimed at preventing slave revolts; there were, for example, strict limits on the numbers of Black people who could gather on the streets, and police would crack down on any grouping that was large enough to seem threatening.11

Despite the evident tensions, Robert saw Lexington as a place to put down roots. He opened a grocery store and began earning a steady income. The stability put him in the mind-set to find a wife of his own, falling quickly in love with a Lexington woman named Margaret Sproul. The two were married on November 19, 1840, with Fayette County records attesting that they were both “free.” This wasn’t quite true in Robert’s case, and the fact that the clerk saw the need to make the same assertion about Margaret suggested that she, too, was of mixed race.12

Happy in his home life, Robert poured his energy into his grocery business and rapidly expanding family. He and Margaret would welcome five daughters in the next eight years, though their lives would be tinged with grief: two of their girls died in early childhood. Living as a Black family in a slave state wouldn’t prove to be as hospitable as he’d hoped, either. As he strived to provide for his family, Robert’s ambition helped to sustain him; his dreams were always bigger than Kentucky.13



John’s political initiation came in 1844 when, as an alert eleven-year-old, he witnessed the slow-motion collapse of Henry Clay’s all-but-certain victory in that year’s presidential campaign against Tennessee Democrat James Polk, a former congressman and governor. It was the third time that his and his father’s political hero had gone down to defeat in a national election. John made the plebiscite a subject of intense study, the focus of his interest in politics and statesmanship. As a result, Clay’s failure hit him with the bitter force of boyhood disappointment. It felt like the death of a dream. John had charted Clay’s campaign with the meticulous and intense curiosity with which other boys mapped out historic battles. Politics was no game for the Harlan men or for many other Kentuckians of their era. Every election posed an existential threat. The prospect of another Democrat winning the presidency was terrifying to any son of James Harlan, and the horror was all the greater for being so unexpected. James and other devotees of Clay, the Whig Party’s nominee, had been especially confident of their man’s chances because of the unraveling of the Jacksonian coalition in the Democratic Party. But Clay’s campaign foundered again on the horns of sectionalism.14

“I remember that many of Mr. Clay’s friends talked of his defeat… as meaning the ruin of the country,” John would later write, still unable to stanch the pain of the loss, relating the “widespread grief among [Clay’s] political and personal friends,” including, of course, the man whose opinion mattered more to him than anyone else’s, his father.15

The most contested issue in the election was the proposed annexation of Texas, for eight years an independent republic on the southwestern flank of the United States. Despite its independent spirit, Texas was too weak to perpetually defend itself against Mexican land claims and incursions. From the US point of view, annexation would remove Texas as an obstacle to future expansion to the Pacific, which many Americans considered their destiny. In the delicate politics of slavery, however, annexing Texas would be a profoundly disturbing event. It would likely enter the Union as a slave state, upsetting the fragile balance of power that Clay himself had engineered in the Missouri Compromise twenty-four years earlier, as a youthful Speaker of the House. Many northerners strongly opposed annexation, fearing that slave states would achieve a permanent majority; southerners, including Polk, embraced it.16

As John monitored the returns from Frankfort, the election unfolded slowly, with states choosing their presidential electors at different times. All looked promising for Clay until the results from New York came through. Once considered strongly in the Whig camp, the Empire State ended up tilting to Polk because of a forceful third-party challenge by newspaper editor James G. Birney. A fellow Kentuckian once based in Danville, Birney had been among the Bluegrass State’s leading abolitionists and a thorn in Clay’s side before shifting his operations to Ohio. Like many unyielding opponents of slavery, Birney had been infuriated by Clay’s seeming equivocation on the Texas question. True to his moderate instincts and openness to compromise, the Whig nominee had declared in a series of letters that he might consider annexing Texas if he could do so without destabilizing the Union. The letters were a sop to moderates in the South, and few expected Clay to support annexation. But Birney wasn’t appeased, and his candidacy siphoned off enough support to give the state of New York to Polk. New York alone provided enough electoral votes to swing the election to Polk and the Democrats.17

For John, the experience offered two important lessons. One was the extent to which slavery represented a profoundly destabilizing force, infecting all corners of political life. The other, he felt, was the danger of extremism, as represented by Birney, whom he believed had deliberately aided Polk in hopes that a Democratic victory would so enrage the North as to push the slavery debate to a crisis point.18 Against those powerful currents, young John came to believe that the decent, patriotic Clay—the one man willing to put the nation’s interest above sectional concerns—was no match.



The implications of the Polk victory hit home for the Harlans in more than just bruised feelings. Polk did indeed annex Texas, triggering a crisis with Mexico. When disarray in Mexican leadership made it difficult to negotiate a peace deal, vast numbers of Americans rose up in anger, inflamed with war fever.19 The Clays and Harlans, despite being in the opposition party, quickly found themselves swept up in the furor. Henry Clay himself made a widely quoted quip about wanting to “capture or to slay a Mexican.” His own son, thirty-five-year-old Henry Jr., a West Point graduate, eagerly signed up to fight, despite being the father of five young children who had recently lost their mother.20 Richard Davenport Harlan, at twenty-three the eldest of James and Eliza’s brood, joined the Kentucky volunteers, who filled their enlistment goal in five days.21 Clay Harlan—the most idealistic of John’s brothers—started recruiting a company of his own, even though he was barely on the cusp of seventeen at the time. At thirteen, John tried to sign up alongside his elder brother. The company was never called upon, probably because of the boys’ ages, but their lust for patriotism and adventure was unabated.22

Polk sent troops to the disputed lands, prompting an attack by the Mexican army. The president obtained a congressional declaration of war, though many Whigs remained skeptical, if not outright opposed. General Antonio López de Santa Anna, the attacker of the Alamo, once again commanded the Mexican forces.23 Richard Harlan, Henry Clay Jr., and many other Kentuckians—including Cassius M. Clay and three of John’s uncles and cousins—were mustered under the command of the erratic General Zachary Taylor, known more for his fearlessness in pursuing the enemy than his strategic cunning.24

In February 1847 Taylor established a position in the hills above a Mexican village called Buena Vista, essentially daring Santa Anna, whose loosely trained army consisted of three times as many men, to attack. Taylor’s troops bravely held off Santa Anna’s forces over two days of brutal combat, with heavy losses on both sides. John’s brother and other relatives survived. His cousin, “Big Jim” Harlan, even went down in Kentucky lore for bucking his musket to rout sixteen Mexicans using only a “bean pole.”25 But among the 267 Americans who died was Henry Clay Jr., leaving his elderly parents awash in grief and concerned for the fate of their five orphaned grandchildren.26 Taylor, it turned out, had defied orders by venturing so far into Mexico, and lost much of his command. He had been a foolhardy leader in many ways, but his victory was cheered throughout the United States, and the little-known Taylor was suddenly a name on the tongue of every American.27



Henry Clay received the news of his son’s death at his plantation in Lexington, to which he had retired after his 1844 defeat.28 By 1847, he was just past his seventieth birthday and presumed to be done with politics. But he quickly apprehended how excitement over the war was creating an ever-greater lust for expansion, which would, in turn, create irresolvable conflicts over slavery. While Polk and other war supporters grandly envisioned a larger union, they were, Clay believed, planting the seeds of its dissolution. That was enough to lure the old warrior back into the public square.

“The day is dark and gloomy, unsettled and uncertain, like the condition of our country,” Clay declared on November 13, 1847, speaking before a huge crowd in the Lexington marketplace, which may have included a young Illinois congressman named Abraham Lincoln. “The public mind is agitated and anxious and is filled with serious apprehensions as to its indefinite continuance, and especially as to the consequences which its termination may bring forth, menacing the harmony, if not the existence, of our union.”29

In the front of the audience, seated beside his father, fourteen-year-old John Marshall Harlan was in awe. Here was one of the truly great men of the century holding forth with eloquence on the fate of the Union and of the war that held its grip on so many families, including the Harlans. “I remember that during the whole time of Clay’s speech, I sat at his feet, and was charmed with his magnificent, bugle voice,” John would later write to his own son.30

Clay’s Mexican War speech would reverberate around the nation, planting fresh doubts about the war and the future of slavery. For John, the speech provided indelible lessons in what it meant to be a statesman, a Whig, a Kentuckian. Clay’s willingness to stand against the wind and point the way to a better future thrilled him. For James and many other Clay admirers, it signified something more immediate and, to them, exhilarating: the old man still had some political life left in him.31



As he entered his thirties, as a husband, father and breadwinner, Robert Harlan faced a painful reality: families of mixed race like his own were increasingly under siege as anger surrounding the national debate over slavery spilled over into the communities of the South. In Robert’s home environs of Lexington, a vigilante gang began targeting the homes and businesses of prosperous Black men like himself, as well as those of white abolitionists. The gang members hid their racism and violence behind war paint, and called themselves the Black Indians. They were neither Black nor Native American. Underneath the dark paint, their faces were white, and the hatchets they carried weren’t tomahawks. In 1845, in an explosion of violence, the gang broke into the Lexington offices of the True American, an abolitionist newspaper published by Cassius M. Clay. After wreaking havoc inside, they spilled out into a Black neighborhood and began beating men randomly, leaving one free Black man tarred and feathered in the public square. Stunned by the attack, the abolitionist cousin of Henry Clay moved his newspaper north to the free state of Ohio. Black families like Robert’s weren’t able to pick up and leave as quickly or easily.32

After each spasm of violence, the gang members melted back into the population of Lexington, their faces blending into the white crowd, and the authorities would do no more than throw up their hands.33 Every few months, the Black Indians would pop up again. The more successful the Black family, the more likely they’d be a target—especially Black businessmen, whom the Black Indians dubbed “sassy n----rs.” Robert was constantly on guard, aware that all that he and Margaret had built could crumble in seconds.34

He found his means of escape after a man named James Marshall discovered gold in Coloma, California, on January 24, 1848. It didn’t take long for word of the miraculous find to make its way eastward.35 By that summer, it reached Kentucky.36 The news was explosive, life changing. For Robert, who was lightning quick to spot opportunities where a Black man could be given a chance—from selling coonskins to barbering, from horse racing to opening a grocery store—the mass exodus to California seemed a moment to seize. Instinctively, he understood that prejudice would be slow to take hold in unmapped corners of the little-known coast. The gold rush would be a colorblind scramble. The first in line would take home the greatest rewards.

With his innate self-confidence, Robert could envision making a fortune in the West, then returning to share it with Margaret and the girls. He would earn enough for his family to leave the Black Indians behind and build a new life in a free state. He had little time to waste. Already thousands of prospectors were flocking westward with nothing but the shirts on their backs. Robert was prepared to join them. First, he had some business to attend to: securing his own freedom. James Harlan was more like a father than a master, but as the nation’s disputes over slavery became more severe, so too did the types of retribution meted out against men and women who were deemed runaways. Robert could no longer risk a long journey without proof of his freedom.

In September 1848 James Harlan petitioned the Franklin County, Kentucky, court for a deed of emancipation for Robert Harlan. The court soon declared that Robert—who, the clerk scrawled in splintered English, “is ascertained to be of the following description vis thirty two years 12th decr next six feet high yellow big straight black hair blue eyes a Scar on his right wrist the Size of a dime”—was now officially a free man. Robert insisted on paying $500 to James, in the form of a promissory note.37

Robert knew exactly where he planned to earn that $500: A dusty little place called Coloma, California.



Robert’s emancipation came at the end of a brutal summer for James. The fraying of the nation’s politics weighed heavily on him. For three months after Henry Clay’s speech against the Mexican War, James had helped to lay the groundwork for yet another Clay presidential campaign. Then, in February, came the signing of the Treaty of Guadalupe Hidalgo, ending the war and extending the southern edge of the United States to the Rio Grande River. The successful conclusion of the war seemed to obliterate the entire rationale for another Clay candidacy, but the enthusiasm generated by his speech in Lexington kept him in contention; many even considered him, at seventy-one, the front-runner for what would be his fourth presidential nomination. The challenge to Clay for primacy among the Whigs came not from within the party but from an upstart outsider who rejected almost all its precepts: Zachary Taylor.38

Ever since the stunning electoral success of Old Hickory, Andrew Jackson, parties had been eager to nominate generals—as the Whigs had successfully done eight years earlier with “Old Tippecanoe” William Henry Harrison. Often, these generals lacked any discernible ideology or record on the issues of the day, but their battlefield heroism was enough to win the trust of many Americans. Now “Old Rough and Ready,” as Taylor was called, let it be known that he was prepared to lead the Whig ticket, as long as it wasn’t encumbered with too much Whig baggage.

The Taylor challenge enraged the Harlans and other Clay supporters because of its sheer cynicism. The ironies were stacked high. Henry Clay was going up against the man whose rash actions had led his son to his death. And that man was refusing to endorse any of the defining positions that Clay and Webster and James and other Whig leaders had established in creating their party.39

Young John, who monitored the contest as scrupulously as he did four years earlier, but with perhaps fewer expectations, later put it ruefully, “The Mexican War occurred, and out of that contest came Zachary Taylor.”

Nonetheless, Clay’s political weakness, as much as Taylor’s strength, would be a factor at the cacophonous nominating convention in Philadelphia. The Mexican War speech, while initially hailed as a triumph, had wiped out much of Clay’s Southern support. Even his longtime admirer Abraham Lincoln was ready to throw in his lot with Taylor. Clay just didn’t seem electable.40

But James Harlan didn’t see fit to choose a man for president just because he seemed electable. He traveled the better part of seven hundred miles to the City of Brotherly Love to woo undecided Whig delegates to back Clay. The opulence of its setting belied the convention’s eagerness for a candidate who could appeal to the common man. The Whigs installed themselves in the famed upper saloon of the Chinese Museum in Philadelphia, a gathering place that was noted for its Grecian columns, lavish balls, and annual Philadelphia Horticultural Society flower show.41 But it soon became clear that the only candidacy in bloom that season would be Taylor’s, not Clay’s.

James and other Clay loyalists, including the famed newspaper editor Horace Greeley, strategized in their makeshift headquarters in the office of Philadelphia mayor John Swift to make Clay, not Taylor, the last man standing.42 The Whigs had announced that they would hold four ballots, and the Clay forces envisioned winning the plurality of votes on the first ballot, then picking up the backing of various native-son candidates in succeeding ballots. But the softness of Clay’s support became apparent almost immediately. There were persistent reports—some accurate, some erroneous—of mutinies in Clay’s Kentucky delegation. The notion that even Whigs in his own state doubted his viability may have led wavering delegates to side with Taylor. When the results of the first ballot were announced, it was Taylor, not Clay, who had a plurality. And Clay’s support dwindled further from there.43

By the fourth ballot, there was only one vote left for Clay in the Kentucky delegation: that of James Harlan.44

James, one Kentucky newspaper wrote, “voted first and last the truth.”45 It was a display of loyalty that Clay and his family would never forget.



Fifteen-year-old John did not make the trip with his father to Philadelphia, instead tracking the convention debacle from home. Despite the outcome, the bruised and battered Clay remained John’s hero. In an atmosphere in which both abolitionists and states’-rights conservatives seemed willing to destroy the Union to get their way, only Clay was speaking up for the national interests that the Harlans considered sacred.

It would turn out that the Great Compromiser had yet another act in him. Returning to Washington as a senator from Kentucky, Clay would push through the Compromise of 1850, a series of measures that included admitting California as a free state; letting the Utah and New Mexico territories decide by popular sovereignty whether to be slave or free; banning slavery in the District of Columbia; and, most significantly, enacting a highly punitive Fugitive Slave Act.46

There was much for both sides to like and dislike in the compromise, but most agreed that Clay’s exertions on its behalf, coming while his health was collapsing due to tuberculosis, were a poignant act of political will.47 That November, the ailing Clay spoke before the Kentucky Legislature in Frankfort for one last time, putting an emotional exclamation point on his love of the Union. More than a half century later, John would recount every detail of Clay’s final address, remembering, “He was in full dress on that occasion, except that his cravat was black. Standing on the aisle of the House, as he spoke, he strode backwards or forwards, traversing the whole aisle, and looked as if he felt himself to be master of the situation. His manner was that of a great general, ready to join issue with any one who was opposed to the Compromise Measures… or who questioned his motives.”

Disconcerted by the Whig Party’s nomination of Taylor and his subsequent victory, Clay now recognized that he occupied a political island of his own. He seemed to welcome the freedom, after all the years of trying to forge compromises with others. He could muse, as an old man, that there was dignity and integrity in such a position. Clay’s bitterness about partisan politics informed the most memorable line of his speech, the one that implanted itself in the memory of the teenaged John: “If there be any man on this broad earth who feels himself perfectly independent, I am that man.”48

That Clay’s lifelong crusade had turned into a lonely one only ennobled it in John’s eyes. That Clay would die fearing, perhaps even knowing, that the civil war he had long sought to prevent was just around the corner didn’t diminish the righteousness of his cause or the courage of its bearer.



Robert’s race against time, and against hordes of like-minded adventurers from the East Coast, would take him on one of the more treacherous journeys in the mapped-out world. He would have to make his way through a rain forest, disease-infested swamp, and famously deadly shipping narrows. His goal was to make it to San Francisco before the end of 1848, knowing that there were hundreds of thousands of greedy and anxious men in his wake. For companionship and protection, he linked up with several other Kentuckians. The first leg of this journey—from Lexington to Panama—would follow the same path that once had led him to his mother.49

Robert would have taken a steamboat down the Mississippi again, this time staying aboard to the end of the line in New Orleans. There he would have booked passage on a sailing ship to Panama. Docking at the Panamanian port of Colón, he and his mates commenced to travel by mule, canoe, and foot across the forested expanse of the territory.50

A neck of land just sixty miles wide, the isthmus of Panama was the shortest route to the Pacific, but it was deceptively dangerous. There was no well-trod path from sea to sea. Robert and his party had to hack their way through poisonous jungles, climb over and around the jagged mountains that formed the Continental Divide, and paddle through tangled wetlands. Yellow fever and malaria were constant companions. Some of the men in Robert’s party took sick and died, never making it to Panama’s Pacific coast.51 Reaching Panama City, he discovered that the large steamers that North American newspapers had promised would transport men on the perilous three-thousand-mile journey northward to San Francisco simply didn’t exist; instead, he joined a crowd of hundreds on the rickety docks in hopes of buying passage on old, overcrowded, and often filthy vessels.52 The coastal voyage to San Francisco consumed the better part of two weeks, buffeted by powerful tides, fog, and winds before threading through the narrow and rocky strait known as the Golden Gate.53

Upon arrival, the crew probably ditched the ship in the harbor. At the height of the gold rush, as many as forty-five boats arrived in San Francisco Harbor every day, with too few piers to handle them. Captains realized they could make more money in the desert panning for gold than on the ocean returning to Panama. They left their ships to rot, but not before ransacking them as fodder for the tent cities rimming the harbor.54 There was a voracious hunger for all types of supplies: a thousand feet of lumber, worth $1,000 in New York City, was going for $14,000.55

Fires blew through this makeshift metropolis on an almost monthly basis, only to have more tents and ramshackle structures spring up again within days.56 Saloons and hotels were popping up everywhere, while merchants set up shop on street corners to peddle overpriced shovels and pickaxes. Amid all the bustle and lawlessness, there was little appetite for the racial tension Robert faced in Kentucky. “The streets were full of people hurrying to and fro,” reported the eminent travel writer Bayard Taylor in 1850. “It is by chance… that the New Yorker is distinguished from the Kentuckian, the Carolinian from the Down-Easter, the Virginian from the Texan. The German and Frenchman are more easily recognized. Peruvians and Chileans go by in their brown ponchos, and the sober Chinese [are] cool and impassive in the midst of the excitement.”58

Robert, whose Kentucky upbringing imbued him with the conviction that gambling was a demonstration of a gentleman’s panache, was very much at home. With few women on hand, drinking and card playing consumed men’s evenings. Visitors counted as many as a thousand gaming parlors, or one for every twenty-five people: “Gambling was the amusement, the grand occupation of many classes… the life and soul of the place,” wrote the three authors of the 1855 book The Annals of San Francisco.57 The larger gambling houses, called hells, clustered around the center of town. Hastily hung glass chandeliers dangled precariously from the ceilings; gilt mirrors and plush furniture added to the air of soiled glamour. As if to remind the men of what they couldn’t have, many of the hells were decorated with hastily drawn paintings of naked women. The city’s original hell, aptly named El Dorado, vibrated beneath a giant tent that later gave way to a shed that cost $40,000 per year in rent, a testament to the riches being exchanged within.59

Robert readily partook of the gaming houses, though he would later deny that his fortune came from gambling. Rather, as an experienced store owner, he opened his own establishment in gold rush–era California and took advantage of the massive inflation on even the most basic goods—a process that would have mimicked gambling in the trading of cash or gold for products and then selling them at a spectacular markup. Most likely, he collected money any way that he could—perhaps even by taking out a pan and prospecting for golden nuggets in the California riverbeds.60

One way or the other, he returned to Kentucky with a fortune that was the envy of most of his contemporaries; news reports counted his wealth at between $45,000 and $90,000—or between $1.4 million and $2.8 million in 2021 dollars, though the money would have gone even further in the booming western frontier of his era.61 Robert was now, by all estimates, rich beyond the imagination of all but a handful of his Lexington neighbors. By the age of thirty-two, a man who had been born enslaved in a county full of field hands had traveled the world, opened businesses, immersed himself in the sport of horse racing, joined in the gold rush, and come away with serious means.

Robert made the long journey home with the satisfaction of having defied the greatest odds known to man—passing from slavery to wealth, the kind of story that entranced readers of nineteenth-century fiction and won applause for traveling theater companies. Robert’s mind would have been overflowing with plans. He would leave Lexington. Quit Kentucky. Be a man of the world. The free states beckoned. There he could help other freedmen find their own footing. And he could provide a new life for Margaret and the girls.

With his eyes on those horizons, Robert would have backtracked his way through the Panamanian jungle, dragging his chest full of gold. On the Atlantic coast, he boarded a ship for New York. After docking in Manhattan, he contracted with a bank to secure his fortune.62 When he finally made it to back to Lexington, however, he found not joy but tragedy. A grim message awaited him: Margaret had died while he was out west.

He was now a widower with three surviving daughters. He had no wife and no home.63



In all his years to come, Robert would seek to repay the family that raised him, to show that he was there as a brother, willing to share his money and influence with those he considered kin.

A few years after Robert returned from California, when James and Eliza’s family gathered to celebrate the wedding of their eldest daughter, Lizzie, to a fine young doctor from Indiana named James G. Hatchitt, the polished and sparkling wedding gifts were displayed for all to admire. Most impressive of all was the beautiful handmade piano for the music-loving Lizzie, sent with full compliments on the joyful occasion by her now wealthiest of relations, Robert Harlan.64






Chapter 3 Faith and the Founding Fathers


John’s sense of patriotism found even greater expression at Centre College in his old hometown of Danville. John’s childhood minister John C. Young presided over the college as a stern but kindly father figure. Reverend Young shared most of James Harlan’s nationalistic political views along with his Presbyterian faith. He invested the United States with a special providence and suggested its democratic institutions carried an almost religious mandate.1

John followed in the footsteps of his brother Clay, who had just completed his own academic career at Centre. Moving in with one of his father’s brothers, John took up residence near the Danville campus where, despite a strict Presbyterian ethos that marked bars, theaters, and horse races as off-limits, he was able to engage in the occasional collegiate hijinks.2 He joined Beta Theta Pi fraternity, which had just organized on campus, its founders having transferred from Miami University in Ohio.3 Colleges of any type were few and far between on the frontier. Established in 1819 by the Kentucky General Assembly and named for its central position in the state, Centre had an illustrious reputation.4 It offered more than just rigorous instruction in religion and classics: there were classes on subjects as varied as moral philosophy, economics, physiology, international law, the US Constitution, civil architecture, and zoology.5

It also emphasized rhetoric, forcing students to hone their skills in public speaking by composing original speeches every week.6 In the nineteenth century, public speaking was a source of entertainment and improvisation, as well as political suasion. In developing his own voice, John drew on his outsized sense of national pride. Whether or not his speeches addressed the feud over slavery directly, the great issue of the time echoed within his every syllable. It was as if John wanted to grab his listeners by the lapels and remind them of the greatness of the Constitution precisely so that they would join him in protecting and preserving the Union at any cost.

John liked to contrast the genius of the American system, with the people as sovereign, with the despotic reigns of monarchs abroad; he begged his countrymen to appreciate the novel virtues of the American rule of law over men.

“The name, the fame, the achievements of our heroes, were sounded abroad, and served as a watchword to the lovers of liberty all over the world,” the teenaged John declared during his first year at Centre, in the swooning rhetorical style popular in the nineteenth century. “Our country was the birthplace of modern freedom; but no sooner had her opinions acquired strength and maturity, than she flew forth in other climes, to establish her temples on the ruins of baronial castles and feudal prison-houses.”7

For John, the “baronial castles and feudal prison-houses” were emblems of Europe’s despotic class system, which stifled people’s natural yearnings for freedom. The mere example set by the United States of a different model of governing was enough to incite revolutions and inspire reform movements around the world. He probably meant to imply that it would be unthinkable for Americans, who gained so much from this system, to squander it either by attempting to force the abolition of slavery on unwilling neighbors or by defiantly tethering themselves to the outmoded slave economy.



While John was extolling the greatness of the American system, Robert was escaping its despotism by moving his daughters and Margaret’s mother to the free state of Ohio. From the time he had been a child at the Old Stone House, Robert had felt the lure of the Ohio River, the border between Kentucky and freedom.8 Cincinnati, the city on the other side of the border, had all the pulsating energy of a thriving port, a gateway for thousands of people arriving each year by steamboat from as far south as New Orleans and as far north as Pittsburgh.9

To white travelers from the gentler precincts of the East Coast and Europe, Cincinnati was “Porkopolis,” a giant hog pen. Fanny Trollope, the English novelist, visited in 1832 and took note of its dozens of meat-packing plants and the smells that emanated from them. “If I determined to walk up Main-street, the chances were five hundred to one against my reaching the shady side without brushing by a snout fresh dripping from the kennel,” sniffed Trollope in her widely read book Domestic Manners of the Americans. For decades afterward, European writers seemed determined to outdo Trollope with ever-richer evocations of the city’s appalling pig effluence.10

Meanwhile, the stench of Porkopolis fell hardest on its Black neighborhoods, the East and West End areas along the Ohio River, dubbed Bucktown and Little Bucktown, with Little Africa between them. Bucktown abutted Deer Creek, the primary dumping ground for the meat-packing district.11

For many Black people, however, Cincinnati was more than a ghetto plagued by pig odors: it was a beacon of hope; the first glimpse of freedom for enslaved men and women traveling on the Underground Railroad and for free Black people coming north by steamboat.12 For Robert Harlan, who spent most of his childhood 120 miles from Cincinnati, the city was synonymous with the dream of a free life. “Even in boyhood, Cincinnati had been a promised land to him, and when in trouble, he always threatened to run off to Cincinnati,” the Cincinnati Commercial would later report in a profile of Robert.13 Upon returning from the gold rush, Robert immediately laid plans to move to the metropolis to the north. He wasn’t alone: by the late 1840s, Cincinnati’s population had swelled to well over a hundred thousand, making it the largest city in the West, more than ten times the size of Lexington.14

Robert would have crossed paths with plenty of Ohioans in his years in Kentucky, through his grocery business and horse racing meets. He knew that opportunities for Black people were greater in a free state, even if Ohio fell dramatically short of anything like racial equality. In fact, Cincinnati was a cauldron of racial strife. The chains that held Black people in the South were loosened here, but only enough to produce more furious pulling and tugging, which, in turn, prompted greater pushback from itinerant whites. Life in the Queen City was brutal enough that some Black people claimed to find it little better than slavery. “I thought upon coming to a free state like Ohio, that I would find every door thrown open to receive me, but from the treatment I received by the people generally, I found it little better than Virginia,” wrote the African American memoirist John Malvin in the 1820s. “I found every door closed against a colored man in a free state, excepting jails and penitentiaries, the doors of which were thrown wide open to receive him.”15

In 1829, two decades before Robert’s arrival, Cincinnati was upended by some of the nation’s first race riots, as mobs of between 200 and 300 white men ransacked the city’s Black Fourth Ward, destroying homes and shops. The rioters were trying to force about 1,500 Black laborers out of their jobs, presumably to free up more work and higher wages for whites.16
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