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      “In this extraordinary and deeply disturbing book, Buzzy Hettleman, a long-time warrior for struggling learners in our schools, tells us about the children trapped in the flawed systems we provide for them. He lays out in painstaking and shocking detail the enormity of this crime, and what needs to be done to remedy this broken system. Everyone who cares about the education of all of our children should read this book.”

      Robert E. Slavin, Director, Center for Research and Reform in Education, Johns Hopkins University (from the Introduction)

      “Kalman R. Hettleman is a marvel, an experienced policymaker and political activist with an unrivaled understanding of how and why some schools work and others don’t. In this book, he reveals what is actually going on in our nation’s special education programs and why we can’t seem to give struggling students the help they need and deserve.”

      Jay Mathews, Washington Post education columnist

      “Kalman (Buzzy) Hettleman’s book is a masterpiece. Based on his own experience in the field as well as policy research, it brilliantly analyzes the policies and politics that have contributed to the failure of educational reform efforts on behalf of students with disabilities and other struggling learners. Frontline practitioners, parents and policymakers should embrace his proposals for reform.”

      Donald D. Deshler, University of Kansas Distinguished Professor Emeritus of Special Education and Founder, Center for Research on Learning

      “Some will be uncomfortable with Hettleman’s premise for the book. But none can quibble with his unflinching and dogged commitment to students identified with a disability, and his fierce passion and insights in fighting battles for all struggling learners who deserve the best instruction possible.”

      Edward J. Kame’enui, Professor Emeritus, University of Oregon and Founding Director, National Center for Special Education Research, Institute of Education Sciences, U.S. Department of Education

      “Kalman Hettleman has written a much-needed book for parents, educators and policymakers. His analyses are groundbreaking and answer many questions about why so many students struggle to learn and don’t succeed. Most important, his recommendations for reform are do-able if we summon the national will.”

      Ulrich Boser, Senior Fellow, Center for American Progress and founder of the Learning Agency

      “Parents of children with dyslexia will be informed and aroused by this book. All of us connected with the Dyslexia Tutoring Program recognize Kalman ‘Buzzy’ Hettleman as a consummate advocate for all students with learning challenges, particularly those from low-income families.”

      Marcy K. Kolodny, CEO, Dyslexia Tutoring Program, Baltimore, MD

      “Hettleman makes waves and not all will agree with him. But his stark portrayals of the failures of present day special education are undeniable. And his recommendations for addressing these failures are grounded in evidence.”

      Candace Cortiella, Director, The Advocacy Institute
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      To all the devoted parents and teachers I have worked with, who know the system must change and will answer a call to action to bring it about.

      And to Myra, who everyday makes it possible for me to try to do my part in the struggle.
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Introduction


      Robert E. Slavin

      Director, Center for Research and Reform in Education, Johns Hopkins University

      This book by Kalman “Buzzy” Hettleman is a true crime detective story. The victims are millions of children who are denied effective education. For reasons not of their own making, they live in a wasteland between general and special education. They are called struggling readers, or struggling learners, or students at risk, or students who are disabled. Behind their backs they are called “dummies” or much worse things. But we put far too much effort into deciding what to call these students, far too little into teaching them.

      Struggling readers start off in life like anyone else. They are beautiful, as all children are. They love to learn, and grow rapidly in language and understanding of the world around them, as all children do. They are natural scientists, full of curiosity and excitement about learning, as all children are. A very small number of children suffer serious disabilities, such as visual or hearing impairment or severe cognitive problems that are apparent to anyone. But the problems of struggling learners are only apparent from 9:00 to 3:00 on school days. During school hours, they comprise the clear majority of students who are found eligible for some form of special education. Other struggling learners may not receive special education, but are in the lowest reading groups, the lowest-performing classes, and/or the lowest-achieving schools. It is not inconsequential that struggling learners are far more likely than other students to be from disadvantaged or minority families, but these demographic facts do not explain how they become struggling learners, as much as they explain why their problems are rarely solved.

      The damage done to children who have preventable or treatable learning problems, and to our school systems and society, need hardly be enumerated. Students who fail in school lose the enthusiasm they came with, and begin to act out (wouldn’t you?). They see success in school as out of their reach, so they seek success in other avenues, including anti-social behaviors. Our neglect breeds a self-perpetuating class of under-achieving and often alienated citizens, composed largely of once-promising, once-motivated young people failed by our schools.

      Now that we have established who the victims are, what is the crime? In any human population, there is bound to be variation. Some kids are faster runners than others, some have great musical or artistic skills, and some do not. Aren’t learning skills just the same? Where is the crime here?

      To understand the situation, consider the state of medicine in ages past. Millions of children used to die in childbirth, or of measles, tuberculosis, typhoid, polio, malaria, infections, smallpox, and so on. Childhood mortality was just seen as God’s will.

      Now imagine that we decided today, despite all the medical advances made mostly in the 20th century, to stop trying to prevent or cure childhood illnesses. Parents who could afford medical care could buy it, but those who could not—well, too bad. Millions of disadvantaged children would needlessly die, but is that murder? Would it be a crime?

      I think most people would agree that withholding proven treatments and causing millions of unnecessary illnesses or even deaths would be a moral outrage. A crime by any definition, if not on the law books.

      Returning to education, we are in exactly the same position. We have proven programs and practices that are known to be able to prevent school failure or to successfully solve problems that arise despite vigorous attempts at prevention. There are many programs, especially for elementary schools, known to improve reading and math learning, learning for students in general, and for struggling learners in specific. Then there are one-to-small group and one-to-one tutoring approaches able to ensure that virtually every student who has a reading or math problem can get off to a good start and keep up in these crucial subjects. Proven approaches have been known for at least a decade, and more of them are validated in high-quality, rigorous research every year. These programs can be expensive, but their costs are trivial compared to what we spend on education in general, and even more so when you consider the costs of special education and retentions in grade.

      Allowing so many students to fail, when their failure could have been effectively prevented or quickly remediated, is a crime, by any definition. At best, it is a shortsighted misallocation of public funds. When you consider the effects on individual children, what word fits better than “crime”?

      Now that we’ve established the crime and the victims, let’s consider the perpetrators. The problem here is that there are so many. But let me start with who they are not.

      
        	• It’s not teachers, who work heroically in a deeply flawed system to do the best they can to rescue those children they can rescue.

        	• It’s not principals or other administrators, who work as hard as the teachers within the same flawed system.

        	• It’s not the parents, who send to school the best kids they have.

        	• It’s not the kids, who do their best until they finally begin to understand that their best is not going to be good enough.

      

      The crimes against struggling learners are not perpetrated by evil people. Quite the contrary, they are people who truly care about making things better. But they are people who do not know, or choose not to know, that outcomes could be far better for struggling learners. They are people who imagine that simple solutions, such as more money, or new federal or state regulations, or higher standards for teachers, or charter schools, or copying Finland or Singapore, are all we need to do. More money and other structural and regulatory changes will certainly be needed to solve the problem of struggling learners, but these structural changes are not enough in themselves if we neglect proven instructional programs and practices.

      The most important “perpetrator” is not anyone in particular. It is complacency. Everyone says they wish schools were better, and they are concerned about struggling learners and disadvantaged students in an abstract way, but their own kids’ schools are pretty good, and their own kids are doing ok, so they do not put their passion into other peoples’ schools.

      So we’ve identified the victims, the crime, and the perpetrator. Here’s how this story should end:

      “Complacency! Come out with your hands up! We’ve got you surrounded. You know your rights, so we’re going to read you your responsibilities:

      
        	• You will commit yourself to caring about struggling learners enough to ensure that they are no longer struggling learners.

        	• You will find out what programs have been proven to prevent failures in reading and math, and will commit to applying these as broadly as possible to ensure success for every child in your care.

        	• You will create conditions in schools to support learning about, implementing, and evaluating proven programs until the problem of struggling readers is solved.”

      

      In this extraordinary and deeply disturbing book, Buzzy Hettleman, a long-time warrior for struggling learners in our schools, tells us about the children trapped in the flawed systems we provide for them. He lays out in painstaking and shocking detail the enormity of this crime, and what needs to be done to remedy this broken system.

      Everyone who cares about the education of all of our children should read this book and then take action to solve these problems. We must urgently do this before another generation of children eager to learn is victimized by a system willing to do everything for them except to give them proven instruction, and make certain it works.

      Baltimore, Maryland

      September 30, 2018

    

  
    
      
Preface


      Kenny, when I first met him, was in the 10th grade at a public high school in Baltimore. He was a 16-year-old low-income African-American who lived in a poor inner city neighborhood. The high school he attended required high grades and test scores for admission. He liked video games and to hang with friends. He had a girlfriend, and didn’t like school very much.

      So far, no big surprises. Kenny sounds like a teenager who, if you’ve watched Homicide or The Wire, was better off than many peers in a city like Baltimore. But there’s more you need to know about him.

      Kenny was reading at a kindergarten grade level.

      Let that sink in. Though in the 10th grade and in a selective high school, Kenny barely knew the names and sounds of the 26 letters of the alphabet and how to read words like cat, bat and rat.

      How could that be? He had good attendance. And unlike many peers, he had never been a behavior problem. So why was he never taught to read? And how in the world, since he couldn’t read at all, could he do high school work and pass his courses?

      This book will answer these questions. But for now, let’s try to imagine how Kenny felt. It’s not easy, but let’s try to put ourselves in the shoes of a 10th grader who is not severely disabled, yet, in his own mind and in the eyes of his classmates, is a big “dummy.”

      We can better imagine how his parents felt. Heartbroken and in utter despair, knowing that their son had gone from kindergarten to 10th grade without being taught to read. Knowing that their son was totally unprepared for college or a good job. Knowing that their son hid his pain and frustration but suffered deeply from self-awareness of his academic failings.

      And while this probably doesn’t occur to you, how do you think his teachers felt? I’d say sad, empathic, determined to help him as much as they could and, more than anything else, helpless. Many had sought additional aid for Kenny at various points but were rebuffed by the “system.”

      This book exposes the “system.” It is the tragic tale of Kenny and tens of millions of other schoolchildren who are never taught basic skills in reading, writing and math. In these pages, you will learn how and why this amounts to the crime of educational abuse by public school systems across the U.S. Most of the victims, like Kenny, are poor and minority and concentrated in large urban school systems. But you will be shocked at how many struggling learners in suburbs and rural areas, from rich and middle class homes, in red and blue states, are also victimized.

      It’s educational abuse because school systems could do much better than they’re doing, even with limited resources. This means, more than anything else, timely assistance when children first struggle to learn to read. The framework for this is called “Response to Intervention” or RTI. RTI sounds abstract, but it’s real, we know how to do it, and it can make all the difference in the world to Kenny and other struggling learners. It can also make all the difference in the world to parents who suffer alongside their children.

      I hope this Preface grabs your attention, but even more I hope it makes your blood start to boil. If so, you will begin to understand my own state of mind as I wrote the book. I am a policy wonk and have churned out over the years innumerable articles and reports, laden with detailed analyses, policy proposals and footnotes. I have said, only half-kiddingly, that my literary ambition was to write the great American memo.

      Still, I want this book to be more than policy diagnoses and prescriptions and a call to action. I want it also to be a memoir of sorts, chronicling my journey through decades of work to improve public schools. Over that time, I have represented pro bono over 200 struggling learners, chiefly in Baltimore but also elsewhere in Maryland. I have developed and advocated for policy reforms in Maryland and nationally.

      And I have done some good on both fronts. The greatest reward has been making a difference in an individual child’s life, and easing the anguish of parents who had felt forsaken. But overall, most days and weeks and years I’ve felt a lot of frustration and anger.

      It’s bad enough that I have seen hundreds of students and families victimized. But the frustration and anger are compounded because I know that they suffer needlessly. Needless it is, because despite the seeming intractability of problems related to poverty, race and public schools, we do have the ways and means to reform K-12 education in our country. As a nation, we also have the will. If Americans are united in these troubled times behind any national mission, it is to improve public schools.

      Well, if we know the way and have the will, what’s holding us up? There is no simple answer in this book or anywhere else. But there are attainable reforms, and there is no acceptable excuse for our national inaction.

      And so my frustration and anger seep through these pages. Obviously you don’t have to look farther than the book’s title to get that message. I have been advised by respected colleagues to tone it down. The term “educational abuse,” they say, will turn off readers, particularly educators. But I have resisted that advice. The abuse ruins the lives of children and torments their parents. Just ask Kenny and his family. I want readers to know the truth and feel what I feel daily in my work: their pain.

      You’ll learn the origins of the abuse, why so many students like Kenny are mislabeled as disabled, and what can be done about it. At the same time, despite all the sad stories and daunting obstacles, I hope you’ll come to share my optimism about the possibilities for significant change. There is hope if, as a nation, we understand what’s at stake, and unite and fight for what is right.

      Before fully getting underway, there are several cross-cutting issues of great importance that I want to point out. The first is fear that my blunt accusation of educational abuse—though I stand by it, as I’ve already said—may be misunderstood. Specifically, that it may be taken as an indictment of teachers. That is farthest from my mind and the opposite of my belief.

      Frontline teachers are heroes of mine and they should be yours. This book is dedicated to them. The overwhelming majority are dedicated and able; yet, they are underpaid and undervalued by our society as whole. You may know that already. But what you probably don’t realize is the extent to which they are hung out to dry by their own leaders in the upper ranks of national, state and local educational agencies. Throughout the book, I try to make clear the distinction between the rank and file of teachers, who are the very good guys, and the educational establishment as later defined. It’s the latter that bears—along with all of the rest of us—a share of the responsibility for our nation’s failure to provide an adequate education to millions of children, predominantly from poor and minority families.

      Another concern has to do with how “special education” is portrayed. Special education is as complex, misunderstood and woeful as any aspect of K-12 schooling, and a thrust of the book is on those students in special education who don’t belong there. I call them the “mainly mislabeled.” However, special education is usually better for students who are truly disabled. They have severe disabilities, most of which, though not all, include significant cognitive impairment. Students with these severe disabilities belong in truly “special” education. And they are not victims of the educational abuse at the center of the book.

      They—despite all my criticisms of special education—have been relatively well served by it. The exclusion and sheer neglect that gave rise to the initial federal law governing students with disabilities in 1975 are long gone. To be sure, there is some over-identification of students with severe disabilities. Some of it is even purposeful because schools are held to lower standards for the achievement of these students. Still, for those who are truly disabled, expectations and services should be substantially raised. This is far more likely to happen if, as advocated in the book, there is a reinvention of special education so it serves only students who are truly disabled. We should go back to the future since that’s what the original federal law intended.

      Let me now say a few preliminary words about what I bring to my role as education reform crusader. For about 20 years, I have participated in over 500 meetings with school based staff who determine the Individualized Education Programs (IEPs) of students in special education. From this experience in the trenches and policy research, I have written four published reports that spell out the inadequacies and illegalities in the system nationwide. At the same time, I have worked to reform policy on the inside as a member of the Baltimore City school board and as an outside advocate. I have been the chief architect of a nationally recognized reform that raises the bar for expectations and academic progress of students in special education (though it has not yet been well implemented). Hopefully, this work on the ground outweighs the fact that I have no professional educational credentials.

      Finally, this book is dedicated not just to teachers but to the hundreds of parents of struggling learners, inside and outside of special education, who I have represented over the years. Whatever their family composition and income level, their love for their children and their David-like determination to fight the school system Goliath are awe-inspiring. These parents don’t give up, and we dare not either.

      To that end, I hope the book informs, engages and, yes, enrages you. So much so that we are more determined than ever to take political action and bring about reform. To borrow from Dr. Martin Luther King, Jr., let’s work together so that the arc of public education once again bends toward justice for all our schoolchildren.

    

  
    
      
PART I


      THE INDICTMENT

    

  
    
      
Chapter 1


      Preview of Coming Infractions

      
        Usually it’s the teaching that’s disabled, not the students.1

      

      Millions of American schoolchildren are victims of educational abuse. These children are struggling learners who fall behind early in learning to read, write and compute. They almost never catch up. Many become mislabeled as disabled and, let’s tell it like it is, “dumped” into a special education system that for them is deplorably ineffective. In the Preface, you saw what happened to Kenny. Most struggling learners are doomed to fail in school and to suffer lifelong harm.

      This doesn’t have to happen. This book will show that better instruction—better instruction that we already know about—will enable the great majority of all struggling learners to succeed. And the fact that many of them are poor and minority children is not a credible alibi for our national failure. We all—including educators and policymakers—need to learn this lesson. Parents, especially, must, first, be informed about the educational abuse and, second, mobilize to lead the battle to bring about reform.

      Because we know what to do but don’t do it, the charge of educational abuse is not rhetorical overkill. The legal definition of criminal child abuse varies from state to state. But in every state it is a crime when someone abuses, neglects or fails to take proper care of a child. And these crimes do not require an intent to harm.2 It is more than enough that there is injury and gross negligence. If a child dies or is harmed because a caretaker fails to seek medical care, it is abuse. So when struggling learners are denied the right educational medicine, and when as a result they face bleak economic and social futures and are educationally and emotionally scarred for the rest of their lives, is there any doubt they are the victims of abuse?

      Our nation should stand indicted. We desperately need a jarring wake-up call to action, and this book tries to sound the alarm. This Chapter overviews the content of the book, framed at the outset by the case of Marcus. Marcus, another student I represented as an advocate, is much younger than Kenny, and is another tragic example of how the educational abuse happens.

      MEET MARCUS

      Marcus is African-American and his Mom is a low-income single parent. He has a low-average IQ, but it is well within the range that would enable him, if taught using research-based instruction, to earn passing grades. Yet, when his Mom first came to see me, she tearfully told me that although he was in the 6th grade, he was reading at a kindergarten level.

      He fell behind as soon as he entered kindergarten, falling further behind in the first and second grades. Still, the school did not substantially alter his instruction. He was provided minimal extra assistance and repeated the second grade.

      In the third grade, he was referred for eligibility for special education, but the school special education team found “no suspected disability.” Although he was already about two years behind his peers, the team found that he had not fallen far enough behind to warrant special education.

      A year later, when Marcus was by then about four years behind his same-age peers in reading (and not much better off in math), he was found eligible for special education under the classification of Specific Learning Disability. However, the special education that he got was not very special. He still was not prescribed research-based interventions. He was mainly given the same dumbed-down work over and over again. The gap between his performance level and enrolled grade level widened farther.

      All the while, gradually from the second grade on, his behavior deteriorated. He argued or fought with classmates. He often refused to do his classwork or homework. He talked back to teachers. He faked illnesses to keep from going to school, crying that he didn’t want to go. When Mom contacted me, the school, based on his behavior, was ready to change his designated disability from Learning Disability to Emotional Disability and put him in a segregated program for emotionally and behaviorally disturbed students. The school still had no significant plan to improve his reading instruction.

      If he was in any way emotionally disturbed, it was not because of an underlying mental health condition. Rather, he was disturbed—unmotivated, upset and acting out—because he was so far behind his peers and unable to keep up with classwork. He wasn’t “disturbed” at home, only at school.

      I was able to prevent him from being mislabeled with an Emotional Disability and placed in an even more segregated special education program. Instead, his Individual Educational Program (IEP) was revised so that he received 45 minutes of one on one tutoring. four days per week. No miracle has occurred. He is still behind and struggling. Yet, his reading level and his behavior have significantly improved. For sure, when he is in the 10th grade, he will not be in the same dire straits as Kenny.

      Still, Marcus, like Kenny, deserved a lot better. Suppose each of them had been given evidence-based small group instruction and one-to-one tutoring as necessary. They could have caught up and kept up with classmates. And under the law they should have received this instructional assistance.

      This book will peel away the layers of illegalities and injustices that caused both of them, instead, to be abused by the Baltimore public school system. It will show how and why millions of other struggling learners nationwide are similarly victimized.

      We begin by defining the several groups of struggling learners who populate these pages.

      WHO ARE THE STRUGGLING LEARNERS?

      Marcus and Kenny wound up being found eligible for special education. But the focus of the book is less on how to reform special education, as bad as it is for struggling learners, and more about keeping children out of special education in the first place. Stated another way, this book is not mainly about students with actual disabilities. It’s about struggling learners who don’t receive timely evidence-based instructional interventions in general education and as a result perform far below their grade level, especially in reading.

      Many of them are mislabeled as disabled and found eligible for services in special education. But not all. Most struggling learners remain in general education without any special education services.3 So which struggling learners become eligible for special education and which don’t? Our school systems are so broken that it is nearly impossible to tell.

      Practice nationwide is a maze of varying interpretations and methods of determining eligibility for special education.4 There are huge variations from state to state, from school district to school district, from school to school, and even from classroom to classroom. Two experts have noted that the sorting process is “barely more accurate than a flip of the coin.”5

      Both classes of struggling learners are victimized. Most of those who remain in general education without any special education services fail to meet proficiency standards. But it is the struggling learners who are mislabeled as disabled and wind up in special education who are wronged the most. Chapter 5 details how special education, despite its lofty aims and legal promises, is not nearly special enough. Students who receive special education services continue to fall further and further behind. It seems almost inconceivable but most students in so-called “special” education would have fared better academically if they had remained in general education without any special education services.6 And they would also have been spared the stigma and segregation that students in special education endure.

      This leads us to another threshold delineation that is equally essential.

      THE DIFFERENCE BETWEEN “MAINLY MISLABELED” AND “TRULY DISABLED” STUDENTS IN SPECIAL EDUCATION

      The “Big Lie,” exposed in Chapter 2, is that the over six million students in special education nationally are actually disabled. In fact, the overwhelming majority aren’t disabled in the true sense of a medical disability. Under federal law they should not even qualify as students with disabilities.

      The “Big Truth” is that except for students with the most severe disabilities, struggling learners should not be referred to special education unless they have first received adequate instruction in general education alone. But this law is violated every day. Astonishingly, as many as three-quarters of all students are found eligible for special education because this legal (and common sense) requirement is ignored in school systems large or small and urban, suburban or rural.

      Yet, we do almost nothing about it. A fundamental reason is that educators fail to distinguish between the two relatively distinct populations of students who receive special education services. First, there are students with severe disabilities who are not able to meet the same academic standards as non-disabled peers. Most of them have significant cognitive disabilities. Let’s call them the Truly Disabled. Second, there are struggling learners who do not have severe disabilities and are able to meet the standards with the right supports. Let’s call them the Mainly Mislabeled.

      The line, to be sure, is not exact.7 Disability classifications under the federal Individuals with Disabilities Act (IDEA) are imprecise educationally as well as clinically. True disabilities lie along continuums. And there are large variations nationwide in the percentages of students with disabilities, ranging from 17.5 percent in Massachusetts to 8.6 percent in Texas.8 Variations are even larger in the percentages within the various disability classifications. For example, the percentage of students in special education classified as having a Specific Learning Disability is 60.4 percent in Iowa and 18.6 percent in Kentucky.9

      Still, the differences are distinct enough to guide policy and practice. The Every Student Succeeds Act (ESSA), like its predecessor the No Child Left Behind Act, mandates that all states and school districts must be held accountable for ensuring that all students, including all students in special education, are held to the same academic standards. Yet, at the same time, ESSA and IDEA draw a distinction and allow states to develop alternate assessments based on less-demanding alternate academic standards for the Truly Disabled.10

      The Truly Disabled

      The Truly Disabled students, as a general rule, “will have been identified as disabled during infancy and early childhood and preschool years, frequently by health-care professionals or early childhood education specialists, and they will already have begun receiving intervention services before they enter elementary school.”11 A large majority of these students have significant cognitive abilities. Others suffer predominately from deafness, blindness and physical disabilities.

      It is these students who are the public face of special education. Their disabilities tend to be physically visible, arousing instant recognition and empathy—for example students with multiple physical disabilities or with Down syndrome. The heroic struggles of these students (and their parents who fight long battles to get appropriate services for them under IDEA) are often featured in the media.

      Yet, the public prominence of these students masks an astonishing surprise: These students comprise only about 15 to 20 percent of all students who are found eligible for special educations.12

      The Mainly Mislabeled

      The remaining students in special education—those who do not have severe disabilities—are predominantly struggling learners who are mislabeled as disabled. They comprise the very large majority of all students in special education who are found eligible under the disability classifications of Specific Learning Disability, Speech or Language Impairments, Other Health Impairment (mainly attention deficit disorders), Emotional Disability, and, in some instances, Autism. They generally have the cognitive ability to meet state standards if they receive proper instruction. But their instruction falls far short.

      A “dream team” of the nation’s leading experts on reading estimated that about 70 percent of struggling learners wind up unnecessarily and wrongfully in special education.13 The National Center on Educational Outcomes, the leading research organization on accountability for the achievement of students with disabilities, has found that “The vast majority of special education students (80–85 percent) can meet the same achievement standards as other students if they are given specially designed instruction, appropriate access, supports and accommodations, as required by IDEA.”14

      Arne Duncan, when U.S. secretary of education under President Obama, bravely took up the cause of these struggling learners. He said, “No belief is more damaging in education than the misperception that children with disabilities cannot really and shouldn’t be challenged to reach the same high standards as all children.”15 Yet, his position was widely ridiculed. Policymakers and many educators rolled their eyes in disbelief. Mr. Duncan, they thought, must be living in educational la-la land. How can these students be expected to meet the same academic standards as non-disabled peers? They are disabled, aren’t they?

      No, most of them aren’t, as stated above. Chapter 2 will further unravel how they become mislabeled as disabled, and dispatched illegally to inferior instruction and stigma and segregation in special education. But let me jump ahead and preview the most powerful and insidious cause for the mislabeling: simple expediency.

      Expediency is the mother of special education invention. When general education teachers are overwhelmed by too many struggling learners who are far behind their peers and impede instruction and class management, they turn in desperation to special education. Dumping these students in special education is their lifeline to keep the whole class from sinking. That makes things better for general education teachers and other students, but the plight of students who are mislabeled as disabled only gets much worse.

      Baltimore—surprise, surprise, since my city is otherwise a poster child for urban decay, including its deficient schools—is a national pioneer in trying to improve instruction in special education. But alas, implementation of the policy is lagging, as admitted in Chapter 5.

      THE ROAD TO REFORM

      Is it really possible to rescue struggling learners in general education and special education from school failure? Right now—in general education or special education—struggling learners are likely to die slow academic deaths. Here’s a sample of the national data that tells the catastrophic tale.16

      
        Struggling Learners in General Education (That Is, Those Students Who Don’t Receive Any Special Education Services) Nationwide

        In the fourth grade, only 30% of students in general education alone achieved proficiency in reading and 35% in math. In the eighth grade, the numbers are 34% in reading and 27% in math.

      

      
        Struggling Learners in Special Education (That Is, Those Students Who Do Receive Special Education Services) Nationwide

        In the fourth grade, only 10% of students in special education achieved proficiency in reading and 14% in math. In the eighth grade, the numbers are 8% in reading and 7% for math.

      

      And the scores are not improving.

      If you can bear it, there’s more data in Chapter 3. And believe it or not, the data is even worse than it looks. Chapter 3 reveals how school systems shamelessly inflate test scores and cover up much of the damage done to struggling learners. In both general education and special education, struggling learners pass from grade to grade only because of blatant grade inflation. If they don’t later drop out, as alarming numbers do, their high school graduation diplomas are usually bogus; most struggling learners have not learned anywhere near enough to be legitimately college or career ready.

      So the road to school reform begins in the academic pits. Then it must surmount steep hurdles if it is to get anywhere. Most daunting of all, from their first day in pre-kindergarten or kindergarten, many struggling learners carry in their backpacks all the disadvantages of impoverished families and neighborhoods. Do we in fact know how to deliver the classroom teaching that will enable them and other struggling learners to succeed? It wouldn’t be fair to level the harsh charge of educational abuse without offering credible evidence that our schools can do much better than they do. Outspoken advocates like me should put up or shut up, and in Chapter 4, I take on the challenge. It can be done. Here’s a preview of how.

      The Right Instruction at the Right Time

      Let me beat skeptics to the punch. Yes, there is no simple answer or quick fix. Education reforms are forever coming and going without reversing the academic misfortunes of struggling learners, especially students who are poor and minority. But one basic strategy with transformative potential has been grossly neglected.

      It’s called Response to Intervention (RTI). RTI, as explored in Chapter 4, is a framework for timely identification of struggling learners and interventions. It incorporates:

      
        	
• Assessment as early as pre-kindergarten and kindergarten to discover students who are falling behind developmentally appropriate milestones in learning the basic skills of reading, writing and math.

        	• Evidence—based instruction to address their skill deficits.

        	• Progress monitoring to determine whether the extra instruction is working.

        	• More progressively intensive instructional interventions if students don’t stay on pace to achieve age-appropriate standards.

      

      It’s hard to dispute the logic of the process. Students get the right medicine as soon and in the necessary dosage as they need it. If done right RTI, as we’ll see in Chapter 4, will literally cause most so-called special education disabilities to disappear.

      But logic and evidence alone have never been enough to cure the deep ills of public schools. As we will see in later chapters, there are formidable obstacles that stand in the way of effective implementation of RTI on a nationwide scale. Nonetheless, I’ve always taken heart from the famous children’s story I’ve read to four sons and eight grandchildren: The Little Engine That Could. RTI could be the engine that, against mountainous odds, carries struggling students to new heights of achievement.

      So far, however, the RTI engine is stuck in the station awaiting a national go-signal. RTI has not been implemented, much less succeeded, on a large scale in any large school system. Yet, to borrow from G.K. Chesterton’s lament about the absence of Christian ideals, RTI has not been tried and found wanting; it has been found difficult, and left untried. To end the educational abuse of millions of American schoolchildren, that must change.

      WHO ARE TO BLAME FOR THE ABSENCE OF RTI AND THE EDUCATIONAL ABUSE?

      Why is RTI stuck in the station? And who are mainly responsible for the tragic fate of struggling learners? In Chapters 6 and 7 I line up the usual, and some unusual, suspects in two large groupings: “All of Us” and “Educators.” All of Us are the policymakers, parents and the general public who don’t put up the money for world-class public schools. We don’t provide classroom teachers with the small pupil-teacher ratios, training and other classroom supports to fuel the engine of RTI.

      We also do very little these days to address the conditions of poverty and inequality that cause the learning deficits of so many struggling learners. All the while, we are bogged down in ideological education wars that detour reform from its main destination: classroom instruction.

      Educators, too, must share the blame with the rest of us. Educators violate federal laws governing eligibility for special education, resist the use of evidence-based best instructional practices, and don’t manage well the money they have. It is painful to say but educators who labor valiantly and deserve our gratitude are sometimes their own worst enemies.

      Let me repeat, because it is so crucial, a point introduced in the Preface: my anxiety that my criticisms of Educators may be misunderstood. An indictment of the universe of individual teachers and other school professionals is farthest from my mind. Throughout the book I strive to make clear that general education and special education teachers and other personnel who are integral to special education (primarily psychologists, social workers, speech and language pathologists, and occupational therapists) care deeply and work tirelessly. Yet they work under inadequate conditions—such as excessive class sizes and caseloads, weak curricula, woeful training and far too little supervisory support—that undermine their professionalism.

      They are betrayed by what the famed educator E. D. Hirsch called “the controlling system of ideas that currently prevents needed changes from being contemplated or understood.”17 The controllers of these ideas and protectors of the status quo are found in the upper ranks of what, in Chapter 7, I describe as the “education establishment.” The education establishmentarians include federal and state regulators, teachers colleges, and national associations of K-12 education professions. Chapter 7 will show how they, albeit unwittingly, contribute to the educational abuse that harms students and inflicts collateral damage on teachers.

      Don’t be fooled, however. Many if not most frontline teachers know they’re being let down by the forces that be. But they are afraid to speak up because of fear of retribution. Innumerable times, school staff have stopped me in hallways and told me privately (several with tears in their eyes) that they agreed that the child I was representing needed more services. But they were afraid to say so. Several teachers or other staff have gone even farther, calling me in the evening to tip me off that a student is being egregiously under-served and harmed, and hoping I will take on the case.

      I should be charged with teacher-abuse myself if throughout the book, I do not do everything possible to make clear that frontline teachers are victimized too. The wrongdoing is institutional, not individual. And the most fundamental root cause of all the wrongdoing—by All of Us as well as Educators—is low expectations.

      Our society in general harbors low expectations for struggling learners, particularly those who are poor and minority. The unjustified low expectations become self-fulfilling prophecies of failure, and we then tend to blame the victims. I have witnessed time and time again that when low-income students struggle to learn to read, schools attribute the poor performance to poor homes rather than poor instruction. Later in the book, you’ll meet Devon who I represented when he was in fourth grade and reading at kindergarten level. In his case, the school’s main defense was that his single parent Mom had not made him try harder in school or helped him enough with homework. I have virtually never heard any school attribute a student’s low achievement to inadequate instruction. Blaming the victim is rampant.

      One proof of this is too telling to hold for a later chapter. In a scholarly study, 50 school psychologists, who play a key role in determining eligibility for special education, were asked how often they found that the child’s learning problems were due primarily to inappropriate teaching practices. “The answer,” the study reported, “was none.” The surveyed psychologists admitted “that informal school policy (or ‘school culture’) dictates that conclusions be limited to child and family factors.”18

      True, educational and economic family circumstances are potent influences. But demography is not destiny. Effective instruction—particularly early identification and intervention delivered via RTI—can overcome disadvantaged circumstances. And, therefore, “blaming the victim” is wrongful and abusive educational malpractice.

      WHAT SHOULD WE DO NEXT? WHAT ARE THE POSSIBILITIES AND POLITICS OF REFORM?

      How do we get from here—the abuse of struggling learners and a badly broken system of special education—to where we want to go, particularly aboard the engine of RTI? Chapters 8 to 10 explore pathways through the political thicket. No reform route is a sure thing. Some recommendations are more long-shot and long-term than others. But there is one underlying certainty.

      The Feds Must Lead the Way

      The path out of the K-12 wilderness will have to be blazed by the federal government. This seems counter-intuitive if not outright crazy. Isn’t our country’s love affair with state and local control of public schools as torrid as ever? Wasn’t the aggressive federal role in the No Child Left Behind Act snuffed out with the law’s repeal? And in the era of Donald Trump, aren’t the national political winds blowing in the direction of a shrunken federal presence in all domestic policies?

      Yes, yes, yes. Nonetheless, consider the alternatives. First, don’t expect reform from within. There is little to no reason to believe that the education establishment will turn on itself and expose its own deep shortcomings. Habits of mind—including low expectations and the tendency to blame the victims—are hard to shake. And educators are taught not to rock the bureaucratic boat: to get along, go along with the way things are.

      Second, don’t expect state and local governments to be profiles in leadership either. Chapter 8 describes the folly of faith in state and local action to end abusive practices that disproportionately harm children in poverty. Historically, the U.S. has sometimes risen above deference to state and local control to ensure civil rights and an economic safety net for its neediest citizens. But it takes time and is usually a last resort. Winston Churchill famously said, “You can always count on Americans to do the right thing after they’ve tried everything else.”

      This is what has happened with basic rights in public K-12 education. Brown v. Board of Education and desegregation did not occur until 1954. It was the case with the first federal aid targeted to assist low-income students, the Elementary and Secondary Education Act of 1965; President Lyndon B. Johnson, a former school teacher, proclaimed “I deeply believe that no law I have signed or will ever sign means more to the future of America.” And it was the case with the first federal law establishing the rights of students with disabilities, enacted in 1975; that law was primarily intended to guarantee a “free and appropriate” education to students with severe disabilities who were excluded from public schools altogether or warehoused in inferior schools.

      In these landmark instances, the feds had to step in because state and local school systems were not willing or able to provide equal educational opportunity. Now, the feds must step in again to stop the nationwide educational abuse of struggling learners.

      A new generation of federal actions is ready to be born. At their core lies the principle that the right to succeed in school—to be prepared for higher education, jobs and civic participation—is a fundamental civil right. That right lies waiting to be recognized in the U.S. Constitution and almost all state constitutions. It just hasn’t been enforced. And students who are mislabeled as disabled and other struggling learners are the scarred poster children who prove it.

      Chapter 9 contends that the best road to reform runs through the White House and Congress. The Every Student Succeeds Act (ESSA) could be amended to guarantee students the right to adequate instruction that will enable them to meet state academic standards. At the same time, loopholes and ambiguities in IDEA could be replaced with unequivocal definitions that separate the Truly Disabled from the Mainly Mislabeled. Amendments to ESSA and IDEA—if followed by monitoring with teeth in it—could go a long way toward reducing the underachievement and eliminating the educational abuse of struggling learners.

      None of these federal reforms rules out creative initiatives and professional judgments by state and local educators. Amendments to ESSA and IDEA would only delineate the basic right to an adequate education and standards by which state and local educators can be held accountable. That is, when it comes to guaranteeing the rights of schoolchildren, the feds would prescribe what must be done; states and locals can go their own ways in figuring out how to do it.

      The Reinvention of Special Education

      The amendments to ESSA and IDEA could also lay the foundation for reinvention of special education altogether, as spelled out in Chapter 9. The big idea is that special education would be exclusively reserved for students who are Truly Disabled. Actually, as Chapter 2 tells, it would be less reinvention and more restoration of what special education was supposed to be in the first place. As Margaret J. McLaughlin, a professor at the University of Maryland and special education policy expert, has put it, let’s

      
        alter the current construct of “disability” under the IDEA and take special education policy back to its roots as an educational law that pertains only to students with clear and evident disabilities. . . . This could focus the resources on those students most in need of specialized long term education and related services as opposed to having special education programs provide compensatory services for students whose only “disability” has been poor or insufficient general education.19

      

      If special education were re-engineered along these lines, it would no longer be possible for general education to dump struggling learners into special education. At the same time the mission of general education could be fortified with the money and management to provide RTI-like interventions for all struggling learners.

      Equally important, the truly disabled students would benefit dramatically from having special education all to themselves. Fewer disability classifications and students (recall that students who are severely disabled constitute only about 15 to 20 percent of all current students in special education) would enable classroom instruction and related services to be more specialized. Teachers would be better trained. The system could be held more accountable.

      And last but hardly least, there would be more money for services for the students who are truly disabled. In the realpolitik of public education (discussed in Chapter 10), there is competition over policy attention and scarce dollars between the political constituencies for students with severe disabilities and other students in special education. Bottom line, the current system in which so many students are mislabeled as disabled “robs the genuinely handicapped of funds and services they need. . . .”20

      Resort to the Courts

      The speed at which the nation undertakes reinvention or other legislative and administrative reforms will be accelerated by class action lawsuits in the tradition of Brown v. Board of Education. Four decades of school finance litigation, asserting a constitutional right to adequate school funding, may be running out of steam. However, there are several trailblazing lawsuits that claim a “right to read” for struggling learners under the U.S. Constitution. Reading is a proxy for the right to an adequate education in its entirety. Literacy is the indispensable foundation not just for success in school but for economic and social well-being.

      One pending class action filed in Berkeley, California is based on alleged violations of IDEA, similar to those identified in this book. They include the failure to provide “appropriate RTI” defined as “intensive early and research-based intervention.”21

      Another broader suit has arisen in Detroit. Brought in U.S. district court in 2016, it claims that students in general and special education “have been denied access to literacy by being deprived of evidence-based literacy instruction and by being subject to school conditions that prevent them from learning.”22 The denial, according to the class action complaint, violates the Due Process and Equal Protection clauses of the 14th amendment of the U.S. Constitution. While the lower court recently dismissed the suit, an appeal is likely.

      These suits, and copycat ones sure to follow, face long roads and uncertain futures. But they build on the legacy of historic civil rights cases on behalf of poor and minority families and children. And there are grounds for optimism. Lawrence Tribe, a celebrated constitutional law scholar at Harvard University, expects the Detroit case to make history “much as Brown v. Board of Education did.”23 At the least, the “right to read” cases will raise public awareness of educational abuse and generate political pressure for reform.

      Chapter 10 lays out political strategies and tactics for the struggle ahead.

      PARENTS AND TEACHERS UNITE!

      For any reform action to succeed at the federal, state or local levels, All of Us must get our political act together. But who can be counted on to put on the pressure and lead the charge?

      Parents

      This book seeks to be a guide for parents in understanding the causes of educational abuse of their children who are struggling learners and the possibilities for reform. But it also comes with a big homework assignment. And that is for parents to unite with teachers and lead the fight for reform.

      You would think that the parents of struggling learners who are victimized in general education and special education would constitute a large pool of volunteers ready to enlist in the political battle. After all, struggling learners comprise as many as half or more of all public school students. Yet, no such movement exists and it won’t be as easy as you might imagine to mobilize one.

      One reason that parents of struggling learners haven’t coalesced is because their common cause, as seen throughout this book, is so misunderstood and concealed. At best, the interventions for struggling learners get lost in the political clamor behind more politically sexy issues, like privatization, testing and attacks on teachers unions.

      Even when it comes to fighting for more money, the cause is set back by an unholy alliance of some usually stalwart liberals with conservatives. Some liberals proclaim that until our nation addresses poverty and inequality in jobs, housing, crime, drugs, health and so on, schools will be able to do very little to enable poor children to overcome the odds against them. Unwittingly, these liberals are strange bedfellows of conservatives who for different reasons—they believe family factors are paramount—come to the same conclusion: more money spent on schools would be a waste or not cost-effective.

      Nonsense. To be sure, our nation must combat the disadvantages of poor and minority students with government programs outside and inside schools. Such programs would make the task of teachers much easier. Yet, wayward liberals need to more strongly recognize that more school funding and better management of it (see Chapters 6 and 7) can, by themselves, go a long way toward reversing the academic misfortunes of all struggling learners, no matter what their family income and racial or ethnic identity are.

      Another fundamental drawback in mobilizing a fighting constituency is the fact that parents who have the most at stake are disproportionately poor and minority. That makes them and their children politically disabled.

      However, don’t think for one second that lower income parents are less caring and less heartbroken than upper income parents when their children fail in school. Rather, their economic and political powerlessness means they lack the wherewithal to protect their children from educational abuse. Marcus’s mother bombarded the school system with pleas for more assistance as early as the first grade, before he was placed in special education. But she lacked the know-how and money to force school officials to take her pleas (and his failure to learn to read) seriously.

      Chapter 10 will highlight how parents of struggling learners in general education have virtually no individual legal rights to challenge the system. And it isn’t all that much better for parents of students in special education who are supposed to have extensive parental rights under IDEA. These so-called rights exist on paper not in practice.

      For example, parents are supposed to participate as partners when school staff meet to decide on the Individual Education Program (IEP) for their child. They are supposed to be given extensive documents including evaluations and be fully informed about instructional options. But much of the process is highly technical, and school members of the IEP team can be resistant, if not hostile, to parents who ask challenging questions. The whole process is lopsided in favor of schools. Parents are also supposed to have numerous avenues of appeal, but these are almost invariably beyond their financial reach. Chapter 10 suggests steps to make parental rights more of a reality.

      Ironically, in the political arena, the prospects are more hopeful for parents of students who are Truly Disabled. Unlike the great mass of struggling learners, students with severe disabilities are more visible and amenable to single-focus national and local advocacy groups such as those for Down syndrome, autism, deafness and blindness. Unfortunately, collective action is sometimes missing or weak because of competition over funding. Moreover, sometimes advocacy groups for students with severe disabilities bump heads with advocacy groups for other students in special education, such as those with dyslexia or ADHD.

      Mobilizing Teachers Unions and Other Professional Associations

      Chapter 10 also poses the challenge of creating solidarity between educators, including teachers unions and other professional associations, and parents. Educators have tended to be absent or tardy, rather than fighting side by side with parents. In part this is a carryover from frequent clashes at IEP meetings. Of course, parents and teachers should be on the same side. When school members of IEP teams are defensive and resentful of my advocacy for better services for students, I tell them “I am advocating for you too!” Better services for students mean more resources and better job satisfaction for teachers.

      Most teachers understand this, as many confide to me privately. Still, individual teachers are reluctant to go out on a limb, fearing retribution in assignments or promotions. Individual administrators shy away too for similar reasons. This leaves unions and other professional associations to speak up and act out—unions especially.

      Political action is in the unions’ DNA. Sometimes it overly protects unsatisfactory teachers, but on balance teachers unions pack the heaviest firepower and do the most to capture the most resources for public school systems. They have not, however, taken up the cause of struggling learners in a way that would greatly benefit students and teachers.

      While unions have the most political potential, other associations of education professionals must also awake to the challenge. These include pillars of the education establishment including associations of administrators, school superintendents, school boards, and related services providers like psychologists, social workers, speech and language pathologists and occupational therapists. There is an abundance of them. Yet, they tend to be driven, like advocacy groups, by competition for scarce resources and fail to coalesce around collective causes like the plight of struggling learners. If they fail to rise to the challenge, their inaction will be a betrayal of their professional responsibilities and ethics.

      A CALL TO ACTION

      Ok, this overview of the book has been long on bad news and gigantic obstacles to be overcome if the educational abuse of struggling learners is to end. Still, I have flunked my task if I have not also conveyed the overriding message that reform is possible. RTI is do-able. And parents and teachers, if united, can be a political force to reckon with, especially when the political winds in our country change direction.

      Our national politics is cyclical. In K-12 policy, momentum for a renewed national reform movement will build if half of our schoolchildren continue to be unable to proficiently read, write and compute, All of Us will demand the end of this educational abuse.

      And the fight can be won, even against the political tide that carried Donald Trump to the presidency. The American people are unified on at least one powerful desire: to improve the education of our children. We are even willing, polls show, to pay more taxes if that’s what it takes.

      Let’s do whatever it takes. Let’s build a platform of policy and practice reforms that links more money to evidence-based and well-managed best instructional practices within the framework of RTI. And let’s lobby like hell for action. We owe this legally and morally to children whose lives are ruined by educational abuse. And we owe it to ourselves. Our nation cannot prosper economically or survive socially if we do not transform struggling learners into well-prepared citizens.

      This book then is more than an indictment of our schools. It is a collective call for action. The pages that follow are meant to empower parents, teachers and policymakers in this do-or-die national struggle.
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