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PROLOGUE

  An Expensive Dinner

  for MasterCard
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  THE NIGHT OF July 10, 1989, I hosted a buffet dinner at my Manhattan apartment for my fellow assistant attorneys general from fourteen states. Everyone assembled on West Sixty-Sixth Street for my mostly green banquet of chili, broccoli soup, salad, tabouleh, and pasta with pesto. Although the get-together at my place was intended to be social, allowing me to show off my wife and kids and our views of Central Park and the Chagall windows of the Metropolitan Opera House to colleagues from cities like Baton Rouge and Austin, the dinner conversation was dominated by a discussion of the credit card giants, Visa and MasterCard, whose combined market share was more than 95 percent. These companies had announced the merger of their separate debit card networks, forming a new joint network called “Entree.” The general opinion was that this debit card merger was designed to dominate that fledgling but inevitably huge business and destroy competing debit card networks like NYCE, MAC, STAR, and Shazam.

  The fourteen states had responded to the announcement of the merger with a letter stating their intent to sue Visa and MasterCard. As head of the task force that coordinated antitrust enforcement for all fifty states, I was lead counsel of the team. The investigation that had led up to that day had taken sixteen months, and we were now ready to act. The lawsuit we would soon file against Visa and MasterCard was not merely the culmination of that sixteen-month probe: It was the tangible result of nearly a decade of work. That night, we talked about the progress that the states had made in our efforts to fill the void created by the Reagan administration’s virtual abdication of antitrust enforcement. Many of my dinner guests had participated in every step of this effort.

  A full-day meeting with Visa had occurred that day, and a similar meeting with MasterCard was scheduled for the next day. Meetings like those we were holding with the bankcard associations are usually offered to target companies prior to civil suit or indictment. They rarely change anything but are used by both sides as an opportunity to learn something from the other side prior to formal hostilities. These particular meetings, however, wound up changing the entire course of dealings between me and the targets, and especially with MasterCard.

  The meeting earlier that day with Visa had been polite, if inconsequential. Most of it had been consumed by Visa’s substantially and sadly accurate explanation of how the symbiotic relationship between Visa and MasterCard and the lack of real competition between them was the product of antitrust enforcement decisions made by our counterparts in the Federal Antitrust Division. By 1989, the antitrust laws had been sapped of much of their vitality. After eight years, in which Reagan administration antitrust officials had systematically dismantled the enforcement agencies and waged a campaign in Congress and the courts to trivialize the law, state attorney general (AG) enforcement, which I coordinated, was the last and only line of defense. Visa predicted that if the state AGs were to try to break up the Entree joint venture, we would fail—as the many previous antitrust suits against Visa and MasterCard had.

  At 11:00 PM that night, after my dinner with the other Assistant AGs and hours before a scheduled meeting with MasterCard, Tim Cone, a young colleague, called to tell me about a conversation he had overheard at former baseball star Rusty Staub’s new restaurant on Fifth Avenue. Tim, his fiancee Diana, and his father Terry Cone, a senior partner at the Cleary Gottlieb law firm, heard three men discussing the meeting they were going to have with me the next day. The men said that an investigator would be hired to uncover something about me that I wouldn’t want revealed and that they would threaten to expose me unless I backed off MasterCard.

  From Tim’s description, I was reasonably sure that one of the three men was Bob Norton, MasterCard’s general counsel, and that another was Stanley Robinson, a senior antitrust partner at the Kaye Scholer law firm. I told Tim that I didn’t take the conversation seriously and considered it macho dinner bluster, perhaps fueled by alcohol. Tim put Terry Cone on the phone, who related the same story and told me that the discussion about the investigator had come in the middle of a sober, serious, and straight-faced discussion of legal issues and tactics that would be used to defend MasterCard. He said he had practiced law for many years, knew what he had heard, and was positive that the men were serious about their plan to investigate and then threaten me.

  I called my boss, New York Attorney General Bob Abrams, and we convened a midnight conference call with Mary Ellen Burns, the chief of the AG’s Public Advocacy Division, and Jack Ryan, our chief of criminal prosecutions, who had skillfully conducted the highly publicized Tawana Brawley grand jury investigation, involving  sensationalized allegations of sexual abuse and mistreatment of a teenage African-American girl by white police and prosecutors in an upstate New York community. We agreed that I should call back the Cones and ask whether they would identify the three men prior to the meeting. I also asked them immediately to memorialize the conversation they had overheard, without further discussing it. They agreed to do this. The Cones also told me that the men had agreed to walk out of the meeting at exactly 12:30 PM and say that there was “nothing more to discuss.”

  The next day, prior to the meeting, the three MasterCard lawyers were identified by Tim Cone, who was positioned behind a glass barrier where he could see, but not be seen from, inside the room where he was positioned. Then the meeting began. In contrast to the previous day’s meeting with Visa, the session with MasterCard was aimless. The three MasterCard lawyers talked and joked with each other and broke four times in just two and a half hours. At precisely 12:30 PM they got up, and Bob Norton said that the meeting was over because there was “nothing further to discuss.” I realized that the Cones were probably correct about what they had heard the night before.

  According to a plan that we had established the previous night, I asked the MasterCard lawyers to speak with me privately and escorted them into Mary Ellen Burns’s office, where she and Jack Ryan were waiting. Turning to Norton, now identified as the lawyer who had said I would be investigated and threatened, I asked if they had dined at Rusty Staub’s restaurant the previous night.

  “Yes,” Norton said.

  I asked Norton if he were hiring an investigator to try to uncover illegal or embarrassing activities I had or was engaged in. Norton unraveled. He just started talking: “Oh my God, Oh my God. I know you’re not supposed to talk in bathrooms. I know you’re not supposed to talk in elevators. I said it. I said it. But I didn’t mean it! It was a joke. You’ve got to believe me, it was a joke! No matter what we found out about you, we wouldn’t use it. If you used drugs, we wouldn’t use it. If we found out about some weird sexual behavior, we wouldn’t use it. No matter what, we wouldn’t use it. Lloyd, you’ve got to believe me!”

  Norton continued to rattle on about other illegal and embarrassing things they might uncover if they were to investigate me, which they wouldn’t have, but in any event would never reveal about me. This went on for a while in a panicked stream of consciousness reminiscent of Sherman McCoy’s confession in Tom Wolfe’s The Bonfire of the Vanities. Stanley Robinson and the other MasterCard lawyer seemed paralyzed. Robinson finally said, “Bob, shut up.”

  I turned to Robinson, a man then in his late sixties and one of the big names in antitrust at the Kaye Scholer law firm, which then had one of the premier antitrust practices in the United States. I told him that if he wanted to know something about me, he didn’t have to hire an investigator—he could just ask his law partner and my friend, Josh Greenberg, or Bob Kandel in his firm’s real estate department, who was my classmate at both Williams College and Columbia Law School.

  Robinson said, “You have to believe me, Lloyd, that I didn’t think Bob was serious.” I asked him what he had done to make sure that “Bob” wasn’t serious. He did not answer.

  I told Robinson I was distressed about where our profession was headed. “Stanley, ten years ago, if a client of yours had said something like this, you would have fired the client on the spot. And five years ago, you would have, at least, made sure that it was just talk. But now, you just assumed that it wasn’t serious, without doing anything to make sure.” I then said to all three of them, “Get out of our offices. I will figure out what I am going to do about you and about this.” They literally ran out of the office.

  That day, I got calls from several acquaintances at Kaye Scholer. They begged me not to take action against Stanley Robinson or their firm. Josh Greenberg, the head of Kay Scholer’s antitrust department, told me that Robinson’s career had been distinguished, full of good and charitable works, and that Robinson had been his mentor. Besides that, Josh added that Robinson was about to retire. In fact, Stanley Robinson would continue to practice and represent MasterCard for several years.

  I called Hal Lieberman, the chief counsel of the Departmental Disciplinary Committee for New York’s First Judicial Department in Manhattan. I told him about the incident, leaving out names. Realizing that I might be under some duty to report what had happened, I said the facts involved a friend of mine. Without directly saying so, Lieberman let me know that he understood that I was talking about myself. He said “my friend” was probably obliged under the disciplinary rules to report the incident to his office.

  I thanked Hal for his advice and said I would pass it along to my friend. I did not, however, report Robert Norton, Stanley Robinson, or the incident. I believed that pressing an ethics complaint could make it difficult for me to litigate against MasterCard. This case was more important than putting some jerks in their place.

  I was also just beginning to realize the magnitude of what would be involved in our attempts to break up the Entree joint venture. The MasterCard incident reminded me of the infamous effort by General Motors to discredit Ralph Nader during his early crusade against the “unsafe at any speed” Chevy Corvair. MasterCard’s discussion about discrediting me suggested that what we had discovered, in a relatively cursory investigation of Visa and MasterCard, was just the tip of an anticompetitive iceberg.

  Moreover, the broader issues of what I considered to be the abandonment of antitrust enforcement by the Department of Justice and the abdication of the Federal Reserve’s stewardship of the U.S. payment system and its privatization by the Visa/MasterCard bank cartel, was a matter of great importance to the economy of the country. Like their colleagues at the federal antitrust agencies, the Reagan-Bush officials at the Fed were fanatical believers that the market would cure everything and always deliver optimal results. So, as electronic debit card transactions started to replace paper checks and cash, the Fed had begun to abandon its traditional role of regulating the nation’s payment system. The result was a great transfer of wealth from stores and consumers into the pockets of the banks and Visa/MasterCard.

  I swallowed my private anger against MasterCard and proceeded in court with the Entree case. Visa and MasterCard quickly folded and abandoned their debit card merger, as described below. These events would eventually lead to the historic Merchants’ case against Visa and MasterCard seven years later. The inside story of that second case, which lasted seven more years, is the subject of this book.

  THE LAWSUIT FILED on October 25, 1996, is officially called In re Visa Check/MasterMoney Antitrust Litigation. It is sometimes referred to as The Wal-Mart Case or The Merchants’ Case against Visa/MasterCard to distinguish it from a lawsuit brought by the United States against Visa and MasterCard two years later.

  The Merchants’ case and this book are about an effort to stop certain business practices and alter the anticompetitive structure of an industry using the U.S. antitrust laws as the instrument of change. That is what the antitrust laws were designed to do, and, once in a generation, what they actually achieve. In the Merchants’ case, my law firm, Constantine & Partners, which had eight lawyers when the case began and seventeen when it ended, represented Wal-Mart, Sears Roebuck, Circuit City, The Limited, Safeway, and a class of five million stores against Visa and MasterCard. These bankcard associations were joint ventures owned by most of the country’s banks. Visa and MasterCard were represented by four of the largest law firms, including Clifford Chance, the biggest law firm in the world.

  In Means of Ascent, Robert Caro quotes Lyndon Johnson as saying, “If you do everything you will win.” I thought of that quote constantly throughout the case, and it became a mantra for our litigation team. But unlike Johnson, we didn’t cheat. We did everything else and won.

  The case was settled on April 30, 2003, after a jury had been impaneled for trial. Although the cash payment made by Visa and MasterCard to my clients was only the third most significant part of the settlement, that payment alone exceeded the combined total paid in the previous eight largest federal antitrust class action settlements. I began writing this book on November 23, 2003. It was important for me to begin writing then because the court’s award of attorneys’ fees had not yet been made. Although many people involved, as well as most observers of the case, consider our fee to be the most interesting event, I consider it incidental. It is a collateral benefit or damage of the case, depending on the point of view.

  During my moment of celebrity following the settlement, I was profiled in the New York Times, which ran the headline, “He Won’t Discuss Money, But He Now Accepts Visa,” and the subheading, “Settlement $3 Billion, Taking on Master-Card, Priceless.” The money that I wouldn’t discuss was the amount of our attorneys’ fee, which had not yet been awarded, but was months later. It was important for me to begin writing about the Merchants’ case without that event intruding, although I could not escape its looming presence.

  The court estimated that the settlement would save stores and shoppers upward of $87 billion in the first decade alone. However, the actual tally of just these quantifiable benefits will not be complete for many years, after many moves and countermoves are made by merchants, shoppers, Visa, MasterCard, banks, and competing payment networks such as American Express, Discover, STAR, PULSE, and NYCE. As these moves are made and the savings are tallied, and other unforeseen benefits accrue, more articles or books about this case may be written by others. This is mine.


  
PART I
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  Origins


  
Opening Statement
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  IT’S A FALLACY that lawyers who specialize in big-case business litigation are wannabe athletes. We are athletes, and to be successful we must have some of the physical attributes required in other great sports, including extraordinary stamina.

  The training for my sport and epic contest in the Merchants’ case began under my father, Connie Constantine, a track star at Curtis High School on Staten Island, a boxer in Tuscaloosa, Alabama, and a football star at Syracuse University, who briefly played in the NFL. I was schooled and coached first in New York City, where I was born, and later at Herricks High School on Long Island, where I wrestled, played tennis, and was a football star but of a magnitude many notches below my father. Until he died, in May 1966, at the end of my freshman year at Williams College, my father—and mother—never missed any of my games or matches, not even a Friday afternoon freshman football game in Middlebury, Vermont—a fourteen-hour roundtrip from our home in Manhasset. After my father died, I lost interest in football but went through the motions for several more seasons.

  Meanwhile, I was following the path of a stereotypical late ‘60s student activist at Williams. I attempted to levitate the Pentagon and worked for the McCarthy Campaign in the 1968 New Hampshire Democratic primary. I tried to gain some understanding of what my black friends at Williams were experiencing by becoming an exchange student at Howard University during the disastrous ’68 spring semester, when both Dr. King and Bobby Kennedy were murdered. I was a protege of Professor Frederic Schuman, a brilliant apostle of world government. And although I am Jewish, another major influence at Williams was Conrad van Ouwerkerk, a radical Dutch Jesuit whose ethical framework helped support my evolving commitment to advancing the greater good. After confiding these typical youthful yearnings to these two professors and one other, Professor James MacGregor Burns, I took their consensus advice and headed for law school, comforted by the thought that Gandhi had been a lawyer.

  After Williams, I unhappily attended Columbia Law School, graduating in 1972. The unhappiness was my fault, not the school’s. Columbia Law wasn’t Williams and wasn’t supposed to be. It was more vocational than I had expected. Moreover, Columbia didn’t afford me four to five hours a day of basketball, squash, and tennis. I would have quit law school had it not been for an internship that I got in a Legal Services office in Queens, New York, during my second year.

  Clients of Legal Services are poor people who are usually grateful to get any kind of lawyer, even a student masquerading as one, as I did during my second and third years at Columbia. I gave my clients all the skill I had, which at first wasn’t much. They gave me a reason to stay in law school and a sport where I really could excel. In my legal pleadings and briefs, and in the courtroom, I became an athlete of my father’s caliber. I became the person I wanted to be. I was brash, audacious, brave, and sometimes reckless.

  After graduating from Columbia, I stayed in Legal Services for eight more years, litigating a series of civil rights and constitutional cases involving welfare and immigration statutes, abused prisoners, and discrimination against the disabled, gay people, and immigrants. I reveled in my role as an angry young man “speaking truth to power” for my poor and disenfranchised clients. But the real truth was that, although I cared deeply about my clients and “left it all out on the field” for them, I was working on my moves, using their problems as my training vehicle.

  One day, during my first year out of law school, I went to the state appellate court in Brooklyn to file an exotic, but technically permissible, constitutional challenge to a provision of New York’s Civil Practice Law and Rules. Using this technicality, the New York attorney general had indefinitely delayed, without due process of law, payment of a badly needed money judgment I had won against the state for one of my welfare clients. While I waited in the clerk’s office for a judge to sign the order to show cause, which was the procedure to get my constitutional challenge before New York’s Appellate Division, Second Department, the court’s legendary clerk, Abe Selkin, appeared and asked to speak with me.

  Selkin was an old curmudgeon, famous for his intellect, his tyrannical rule over a pool of law clerks, and his intolerance for any practitioner who couldn’t navigate the Appellate Division’s endless and seemingly senseless rules. So when he appeared to speak with me, I was ready for a whipping. Instead, he complemented me on the papers I had filed. He told me that my arguments wouldn’t be successful but said they were a great piece of work, and he offered me a job. He asked me, “Why are you wasting your time working for these people?” I didn’t have to ask him what he meant, and simply responded with an impression of the then popular comedian, Cliff Arquette, whose stage name was Charlie Weaver. In a booming voice that filled the courthouse, I bellowed, “These are my people.” He shook his head and walked away, and so did I, and I never turned back.

  I felt like I had found my home, and during the next eight years the conviction grew that I would stay with Legal Services for my entire career. However, during what turned out to be my last two years with Legal Services, I had two cases that resulted in my leaving the job I had thought was my life’s work. Both cases were class actions, a device used to represent a large number of plaintiffs who are all making the same or very similar claims against the defendants.

  The first case was called Jones v. Califano. I represented a class of thousands of aged, blind, and disabled people suing the United States and New York State for using a bureaucratic technicality to deprive them of part of their public assistance. I had shown that this technicality violated the law. But each time I sued, the government would pay off my client, the individual named plaintiff to necessarily maintain a class action, and thus “moot” the dispute and defeat the class action. So, I kept on filing class actions, and when Federal Judge Kevin Duffy once again denied my class motion and dismissed the case, after Ms. Jones was paid off, I appealed to the United States Court of Appeals for the Second Circuit. I argued that the government and courts were playing a cynical game on the backs of my elderly and disabled clients. In a somewhat novel decision, the Second Circuit agreed with me and thousands of poor people were finally paid their full subsistence benefits.

  Toward the end of the Jones case, I represented another class, this one comprising all the gay prisoners in the Brooklyn House of Detention, who were suing New York State and New York City for being deprived of certain “privileges” given to straight prisoners. These privileges included access to the prison gym, chapel, library, and dayroom. The excuse for this discrimination was that the gay prisoners were being protected from the straight prisoners. After we sued, the government quickly folded and found ways to allow the gay prisoners to use these facilities, but four of my clients wanted to continue the suit and obtain money damages for their mistreatment. My co-counsel, Professor Stacy Caplow of Brooklyn Law School, and I told our clients that there was virtually no chance that they would be awarded damages by a typical Brooklyn jury. Our clients were black, gay, convicted felons. One was serving time for a homicide. After a weeklong trial, a jury of white ethnics that included Italians, Greeks, and Jews found for our clients and awarded them $10,000 each—a result that shocked everyone in court and led to a second-page story in the New York Daily News that was written in a tone of outrage and intentionally paired with a story about former Miss America Anita Bryant’s anti-gay campaign.

  Someone was watching these two class actions. A staff led by activists had been brought in by the new liberal New York Attorney General Bob Abrams. Bob had succeeded a moderately conservative Republican, Louis Lefkowitz. Bob Hermann, a senior lawyer on Abrams’s staff, took note of my victories against the attorney general’s office in these two cases and asked me if I wanted to work in the Abrams administration. Initially, I dismissed the idea, telling Hermann that I wasn’t going to help the state deprive people of their civil rights and welfare payments. But Hermann told me that Abrams had brought in a new team and a new agenda. He said that the AG’s office would now be on the same side as Legal Services and other activist legal groups—most of the time. He said I could prosecute affirmative public interest cases rather than defend the government. I asked what the “affirmative” litigation bureaus were. He named consumer protection, civil rights, environmental protection, securities, and antitrust, and offered me several middle-managerial positions in these bureaus.

  Still skeptical, I said I wouldn’t leave my great job in Legal Services for a middle manager’s position. I would accept a bureau chief’s position or nothing. He said they had just replaced all the Lefkowitz bureau chiefs except those in antitrust and observed that I had no credentials for that job. He was right. Although I had enrolled in an antitrust course at Columbia eight years before, I had actually shown up at precisely one class, reading the cases on my own. That was the totality of my relevant experience. That, and the fact that I slept every night with a former antitrust lawyer for the Federal Trade Commission (FTC), my wife, Jan.

  I said I would take that antitrust job or nothing, and convinced Hermann to recommend my hiring to Abrams. My distant, but favorable, recollection of antitrust law involved decisions written by Supreme Court Justice William O. Douglas, the lion of the disenfranchised and oppressed. Justice Douglas’s antitrust decisions read like his civil liberties opinions; they left me with the impression that antitrust was to economic freedom what civil rights and liberties were to social and political freedom. I wanted to test that impression and wanted to test my skills against my high-priced Columbia Law classmates whose meat and potatoes were defending big antitrust cases.

  I was scheduled to interview with the attorney general several weeks later. I purchased a new suit and cut my shoulder length hair for the big day. However, the day before the interview, it was “postponed” with the false explanation that Abrams had been called out of town. Years later, I found out that when Abrams had read my résumé, he had refused to interview me and upbraided his staff for sending a person with no experience to head the largest state antitrust office in the country.

  After the “postponement” of my initial interview in the early spring of 1980, a young partner at White & Case accepted the job but backed out after his wife realized that the job paid $40,000 (less than half his private sector salary but almost double mine in Brooklyn Legal Services). My interview with Abrams was rescheduled for a new date several months after the cancellation, and I was given another false explanation. Although I didn’t know the real story, I was suspicious and annoyed, especially about the haircut. This time, I went into the interview long hair and “an attitude.”

  When Abrams asked the obvious question about my lack of experience, I attacked. I told him I had done some research and that his antitrust office was doing little or nothing. I told him I was a good litigator, that litigation was litigation, and that I could master a new substantive area quickly. Set back on his heels and somewhat amused, Abrams hired me. Or so I thought. Years later, he admitted that he had hired me because of my knowledge of New York Yankees trivia, revealed during the interview.

  My initial ignorance of antitrust law was a great asset. I didn’t understand all the things we weren’t supposed to do, and I didn’t understand the tertiary role of state antitrust offices, well behind the federal antitrust agencies and the private bar. Although antitrust law had once been primarily the province of state attorneys general, by the 1920s, antitrust law was dominated by massive battles among U.S. antitrust agencies and big private law firms. This relegated the states to the occasional small local dispute.

  I brought to my new job the fervor and self-righteousness of a “poverty lawyer.” I knew that my new causes and clients were right. Their goals of economic and market freedom were closely related to those of my former clients fighting for their civil rights and liberties. My new role as head of Antitrust Enforcement for New York State felt very much like my old job, and I started to rebuild my new shop on the model of a Legal Services office, hiring my old colleagues.

  During the next eight years, as the Reagan administration effectively abandoned antitrust enforcement and tried to repeal the laws through legislation and court advocacy, we took over. I began a movement in the antitrust offices of the state attorneys general. The AGs adopted uniform enforcement guidelines, which I wrote, that made it possible to collectively enforce the antitrust laws in cases and  investigations involving groups of states. I was lead counsel in many of these. In the late 1980s, most of the difficult, visionary and cutting edge antitrust cases emanated from the states. My student intern, Eliot Spitzer, witnessed these early efforts and got his first taste of how the states could flex their muscles and supplant federal agencies that were asleep at the switch. In some of these cases, five or ten states would band together. In one case, nineteen states, in others, more than forty.

  On my last day on the job, January 7, 1991, I filed and settled a case where, for the first time, all fifty state attorneys general joined together in a single antitrust case and sued Mitsubishi for fixing the price of video equipment. And the year prior to that, I led the fourteen states that had filed suit against Visa and MasterCard for merging their debit card operations as described in the opening of this book. That 1989 lawsuit, now referred to in the industry as the Entree case, forced Visa and MasterCard to abandon their joint debit card operation and laid the groundwork for the Merchants’ case. The Merchants’ case was the contest that I had been training for all my life.


  
The Cartel Revealed
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  THE PLAN TO boycott American Express was recklessly broadcast in a telegram sent on March 11, 1987, to 5,500 U.S. banks by Visa’s CEO, Charles Russell. Russell warned the banks, members of both Visa and MasterCard, that American Express had just entered the credit card market with a revolving credit card called Optima. Russell’s telegram, sent from Visa’s sprawling, campus-like headquarters in the San Francisco Bay area, urged the banks to boycott American Express, to stop selling Amex Travelers Cheques, and to terminate other business relationships with Amex.

  Lawyers for American Express sent me a copy of the Visa telegram. Two things startled me: the blatancy of its call for a boycott of American Express and the explicit address to MasterCard banks as well as Visa banks. I soon learned that Visa and MasterCard were not really competitors. Visa and MasterCard then were, and still are, card networks and brands that also process electronic payment transactions. The same big banks—such as Citibank, Bank of America, Wachovia, Wells Fargo, and Chase—called the shots at both credit card companies. These big bank owners/members of both companies offered virtually identical products. Some of these products were labeled Visa and others MasterCard, but other than the paint job, the products were the same.

  In what I learned was called Visa and MasterCard “duality,” these same big banks ran Visa and MasterCard under virtually identical rules that specified the way that cardholders, stores, and banks use their cards and networks. In fact, the networks held regular meetings to align these rules. This noncompetitive and anticompetitive system of duality was also bank jargon for the fact that virtually every bank that offered Visa credit cards to its customers also offered MasterCard credit cards on the exact same terms and price. Every store that accepted Visa credit accepted MasterCard credit. The two products functioned identically and were priced almost identically, despite the different names and advertising attempting to convey the impression that they were different.

  Under duality, it made sense that Visa’s CEO would explicitly call on “MasterCard” banks to boycott American Express. It made sense, but doing it so publicly was stupid. To an antitrust enforcer, it was like a front-page ad in the Wall Street Journal that said, “Just in case you were wondering, Visa and MasterCard don’t really compete.” That, precisely, was my interpretation of the Russell telegram.

  Within days, I got the backing of most state attorneys general to threaten Visa and the banks with antitrust action unless the incipient boycott was called off. Within weeks, the banks that were in the process of terminating business relationships with American Express backed down, and the few who had already stopped selling Amex products rescinded their actions. Barry Brett, one of the outside counsel for Visa, described the Russell telegram to me as “an orphan with nobody willing to admit authorship.”

  Although the venality, misrepresentation, and smugness of these companies was no worse than other industries I took on (cable television springs to mind), Visa and MasterCard had something that set them apart for me. It was the sheer audacity of the cartel that they jointly coordinated: It comprised virtually every U.S. bank. Economics taught that cartels—organizations in which companies that would otherwise compete agree to fix and coordinate their prices and the products they offer—are unstable and that the greater the number of participants, the greater the instability. Visa and MasterCard allowed thousands of banks to act together to fix prices, to promote inferior standardized products, and to suppress competitors and competing technologies.

  Initially, one group of big banks ran Visa, and another MasterCard. After duality, the same banks owned and ran both, allowing this massive cartel to operate and remain stable. The fact that this grand conspiracy was unconcealed and that neither the Department of Justice, the Federal Reserve, nor anyone else seemed to care, told me that this was my chance at improving something that affected every American.

  Entree: The Cartel’s Assault on the Cashless Society

  Our brief investigation of the boycott also disclosed that Visa and MasterCard had agreed to join forces in an emerging market by forming a new debit card network called Entree. In explaining the competitive significance of this action to my staff and the state AGs, the best analogy I could come up with was a hypothetical merger of Coke and Pepsi to monopolize a new beverage market, one that would be much bigger than cola. The problem with that analogy was that Coke’s and Pepsi’s cola products really competed, while in 1987 Visa’s and MasterCard’s credit card products in reality did not.

  By 1987, it was already clear to many people that debit card transactions would eventually far surpass credit cards. Predictions made throughout the 1970s and 1980s of the coming “cashless society” were shorthand for expectations of an enormous debit card market. By 1987, the explosive growth in the credit card market had begun to slow down. Despite the fact that most consumers had one or more credit cards and most merchants accepted them, more than 90 percent of retail purchases were still paid for with cash and checks. Almost all utility, mortgage, rent, insurance, and other recurring payments were made with checks. It was foreseeable that most of these paper transactions would eventually be replaced by safer, faster, and more convenient electronic debit transactions. So the fact that Visa and MasterCard were barely competing in the credit card market was less important to me than their efforts to merge their debit card operations under the banner of the new Entree debit network.

  In 1987, there were more than a hundred regional and local ATM networks operating in the United States. Many, such as PULSE, STAR, Most, NYCE, Honor, Avail, Cactus, Accel, and Yankee 24, had already, or would soon, become debit card networks by allowing their ATM cards to be used at stores with a personal identification number, or PIN, to purchase goods.

  My office, joined by a dozen other state AGs, began an investigation of Entree. We issued investigative subpoenae to Visa and MasterCard under the authority of New York’s antitrust law and got the networks to agree that the information they produced could be shown to any other attorney general’s office that wanted to see it. Throughout the 1980s, AGs used such multi-state antitrust investigations as a way of pooling scarce resources and collectively acting as a de facto national antitrust agency, without any statutory authority to do so.

  Companies like Visa and Master-Card usually complied with the states’ sharing procedure because, if they didn’t, they could be forced to produce documents under separate subpoenae issued by twenty, thirty, or even all fifty states. For years, because states actually did little antitrust enforcement, the possibility of facing so many state probes (a legal possibility throughout the twentieth century) was only theoretical. After a series of well-publicized efforts, in the 1980s, companies decided that it was better to submit to a coordinated multi-state investigation than to battle numerous separate state inquiries. In the case of Entree, Visa and MasterCard seemed to submit passively.

  But what I initially perceived as passivity by Visa and MasterCard was actually a blend of arrogance and condescension toward the states. That became clear as meetings with our adversaries became frequent. The bank associations were implicitly saying, “We’re not afraid of you.” They were going to teach us about the wonderful things Visa and MasterCard and their member banks had done for the world. They told us that they were the most efficient organizations ever conceived and that we would come to believe this just like our more important counterparts at the Reagan FTC and Antitrust Division. I had obtained portions of the Department of Justice’s antitrust file on Visa/MasterCard under a law that made this confidential material available to state AGs. The file showed that the Antitrust Division knew what Visa and MasterCard were doing, and it demonstrated the federal government’s tacit approval.

  Visa was relying not just on the Department of Justice’s laissez-faire attitude, but, in particular, on the Nabanco antitrust case in which Visa defeated a price-fixing claim made by a processor of its credit card transactions. Nabanco and other processors installed terminals at checkout counters and routed payment transactions to networks like Visa, MasterCard, Discover, American Express, STAR, and NYCE for the network’s permission to accept the card (“authorization”) and for transferring funds to the merchant as payment (“settlement”). In 1979, Nabanco challenged Visa’s practice of fixing the price of a fee that was paid by every merchant in every Visa credit card transaction. (Though the suit charged only Visa, MasterCard had the same practice of fixing the fee.) This fixed fee—paid to the bank by the processor, who then passes the charge along to the store—is called the “interchange fee.” Regardless of the store, the processor, the merchant’s bank, or the shopper’s bank, this interchange fee was set by Visa. Nabanco claimed this was price-fixing, a basic antitrust violation. Nabanco also claimed that fixing these prices eliminated competition that otherwise would have occurred in the credit card market, with thousands of banks negotiating with hundreds of processors and millions of stores over the prices of accepting Visa credit card transactions. The artificially high prices for the credit transactions were raising the prices paid by the stores and their shoppers by hundreds of millions of dollars annually.

  After five years of litigation, Visa prevailed in the Nabanco case. The U.S. District Court in Florida and the U.S. Court of Appeals for the Eleventh Circuit found that although Visa was fixing prices, an antitrust sin of the first magnitude, this particular price-fixing was not only benign but also a necessity for the Visa network to survive. The court lauded Visa for the imaginative way in which it formed a payment system among competing banks, as contrasted with the American Express and Diners Club systems, which were each owned by a single financial institution. The court said that this acceptable form of price-fixing couldn’t harm competition in the credit card market because there was no such market. The court opined that credit cards competed with cash, checks, money orders, traveler’s checks, and debit cards in one big payment market, which the industry called the “Wampum” market.

  Battles over market definition are often the most crucial contests in antitrust cases. The plaintiff defines the market narrowly. The defendant tries to broaden it. So, when the NFL was charged with monopolizing the professional football market, as it often was by competitors like the old AFL and USFL, it would respond (and has responded in many cases) that it competes with Major League Baseball, the NBA, the WNBA, the NHL, and even the Professional Bowlers Association for the hearts and minds of sedentary people. In Nabanco, the endorsement of the Wampum market was tantamount to a court not merely accepting the NFL’s claim that it competes with professional bowling but also with movies, TV, radio, live theater, and all other forms of entertainment. Visa and MasterCard waved Nabanco around like a cross at those who would dare attack them.

  The State Attorneys General Terminate Entree

  Thirteen state attorneys general sued Visa and MasterCard on July 26, 1989. Utah joined later. The states’ complaint alleged that Visa and MasterCard jointly monopolized the credit card market and that they were jointly attempting to monopolize the emerging market for debit card transactions. The complaint detailed MasterCard’s previous acquisition of the Cirrus national ATM network, Visa’s previous acquisition of the Plus national ATM network, and Visa’s control of the Interlink debit card network. We alleged that, under the banner of the new Entree network, Visa and MasterCard intended to monopolize and control the development of the debit card market.

  Prior to the complaint, Visa and MasterCard had already eliminated their most important competition by buying or controlling the Cirrus, Plus, and Interlink networks. When Visa and MasterCard acquired Plus and Cirrus, they knew that these national ATM networks were planning to make their ATM cards function at stores as debit cards, using the cardholder’s same PIN. Visa and MasterCard prevented Plus and Cirrus from doing that and becoming integrated ATM/debit networks. Limited to ATMs, these networks were uniquely inefficient. They were like telephone companies whose lines couldn’t be used for Internet access.

  Visa’s co-option of Interlink was the flip side of what MasterCard and Visa did to Cirrus and Plus. Interlink was a debit-only network, and by far the biggest. Interlink had more than half of all the PIN- authorized debit transactions in the United States. Visa bought control of Interlink and never allowed the system to become an ATM network. Years later, Visa took other actions to suppress Interlink and use it as a baseball bat to clobber the regional ATM/debit networks such as STAR, NYCE and PULSE. But I am getting ahead of the story.

  In July 1989, all that we knew was that Visa and MasterCard had already picked off the three most important competitors in the debit card market: Cirrus, Plus, and Interlink. In the Entree complaint, the combination of these four debit mergers, (1) Visa with MasterCard in Entree, (2) MasterCard with Cirrus, (3) Visa with Plus, and (4) Visa with Interlink, were collectively alleged to be an attempt and conspiracy to monopolize the debit card market. These are violations of Section 2 of the Sherman Antitrust Act, the basic federal antitrust law passed in 1890, called the “Magna Carta” of free enterprise by the U.S. Supreme Court. We also alleged that these mergers violated Section 7 of the Clayton Act, the anti-merger provision of the federal antitrust laws.

  The Entree complaint explained how these mergers would not only stifle competition in the future but were already doing so. In a harbinger of the Merchants’ case that I would file seven years later, the 1989 complaint explained that Visa and MasterCard each had a debit network operating over its credit card system with transactions authorized by signature instead of a PIN. It asserted that these so-called “off-line” debit transactions were much slower, much less secure and much more expensive for stores than so-called “online” PIN debit transactions. The complaint also alleged that most stores incorrectly believed that these off-line signature debit card transactions were credit card transactions.

  Visa and MasterCard and their banks charged merchants the same price for signature debit card transactions as for credit card transactions—without the loan provided in a credit transaction, and with only a tiny portion of the risk. The complaint asserted that the Visa and MasterCard debit cards looked exactly like their credit cards and that this design choice was intended to fool stores so they wouldn’t get mad about paying high-risk credit card prices for low-risk debit card transactions.

  The stores that did know about these signature debit cards paid these high prices because they were coerced by so-called “tying arrangements,” that force a person to buy a group of products, in order to get the one desired product. When Microsoft says, “If you want my operating system, you have to buy my web browser, or my media player,” that is tying. Under the guise of Visa’s and MasterCard’s virtually identical “Honor All Cards” rules, any store that accepted Visa and MasterCard credit cards was forced to accept their debit card transactions at the same price as credit.
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