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FOREWORD

ROB CHATFIELD

Our system of government is not working! Or that’s what I imagine the Founders were thinking while watching their country stagnate under the Articles of Confederation. That document was intended as a wartime resolution to provide some framework for a united defense. After the Revolutionary War, the system was wholly inadequate. The agreement required unanimous consent for any amendment or structural change to national government. Of the thirteen states, nine of them had to vote affirmatively to pass a law. Government relied on voluntary contributions to pay off debts incurred during the fight for independence. The system of government simply did not work.

Today, there are many who think our current system of government is not working. A partisan divide is caused by those who wish to use government to conform others to their viewpoint, but the United States was never intended as a procrustean system; the right of individuals to BE individuals has always been the defining feature of our system of government. Unanimity was never the intention and safeguards were carefully put in place to defend the right of the individual against a majority of voters.

The Constitution was never perfect. The agreement provided a framework to move forward. It took nearly eighty years to amend the Constitution to abolish slavery throughout the nation. It took another fifty-five years to grant women the right to vote. But the framework allowed for change, and nearly all changes have erred on the side of providing individuals with more—not less—freedom.

Our three-part series, A More or Less Perfect Union, and this companion book started as a side note to a biographical film on economics professor Walter Williams. In that film, Professor Williams laments, “Americans have lost their love for the United States Constitution” and enters into a discussion with Judge Douglas Ginsburg about where this relationship may have gone awry.

The conversation between Professor Williams and Judge Ginsburg planted the seed for a project that might serve to nourish the next generation with an important truth—that freedom is not gained or retained easily.

Enter Bob Chitester, the master video storyteller who originally brought the world Milton Friedman’s ten-part television series, Free to Choose, in 1980. Chitester was a sprightly seventy-five-year-old filmmaker who noticed that an entire generation of Americans had not grown up in the face of the Cold War. That experience provided a unifying condition in the United States and also provided a clear understanding of what is often referred to as American exceptionalism: the notion that our nation has an imperative to defend the principles of personal, economic, and political freedom.

Chitester noticed “Us vs. Them” was being replaced by “Us vs. Us” and set about raising interest in a project that would bring these issues to the forefront of the American public. From the start, this project was intended to spark understanding, not just debate. Chitester understood the power of bringing people together to distinguish between a republic and a democracy, the rationale for the process of amending the Constitution, highlighting those things that make our system of government not only unique, but exceptional.

Judge Douglas Ginsburg was the natural choice to host the project. From the beginning, Judge Ginsburg wanted to look at the Constitution from a fresh perspective to see why people may have fallen out of love with this document. At every turn, Judge Ginsburg’s soft-spoken, poignant, and insightful approach provided a lens for all Americans to see the Constitution through the eyes of the many individuals he encountered. He wanted to tackle difficult issues related to slavery and civil rights. Most important, he wanted to address the areas where our nation is at risk without a clear understanding of the Constitution.

Producer Barbara Potter and director Jim Taylor gathered legal scholars, unsung heroes, and people on the street to present a wide-ranging view of the Constitution. As they neared completion of editing some 135 hours of footage into a three-hour television series, we started hearing from some well-known people that they might like to participate in the project. People like Gregory Fenves, president of the University of Texas at Austin, a descendant of a Nazi concentration camp survivor. People like General Ann Dunwoody and Olympian Jackie Joyner-Kersee, who reflect on patriotism from a sense of unity.

Voices of Our Republic provides an opportunity for We the People to hear from some of these familiar faces, some people featured in the documentary film, and hopefully a few faces that will make you ask, “Who is …?” After all, this melting pot of individuals is what makes America exceptional.

Rob Chatfield is President / CEO of Free To Choose Network

“The conversation between Professor Williams and Judge Ginsburg planted the seed for a project that might serve to nourish the next generation with an important truth—that freedom is not gained or retained easily.”


INTRODUCTION

DOUGLAS H. GINSBURG

JUDGE, US COURT OF APPEALS, DC CIRCUIT

The Constitution of the United States means many different things to many different people. For those of us born here, the Constitution may be a source of comfort, knowing we are protected from arbitrary government. To newly naturalized citizens, it embodies an ideal of freedom for which they have made great sacrifices, leaving their homes and friends behind. And we all can be proud that many other countries have taken our Constitution as a model for their own.

We asked a number of people prominent in American life what the Constitution means to them. They come from many different backgrounds and have had a wide array of careers and life experiences. Unsurprisingly, they gave us a great variety of well-considered thoughts and insights. Running through that variety, however, is a consistent sense of the centrality of the Constitution in American life. In a big and diverse country, which the United States has been from the moment of its founding, the Constitution is what unites us. As Alan Kors has said, unlike other countries, “We don’t have an ethnicity, we don’t have a religion, we have a constitution.” And as Jonathan Rauch has pointed out, “What we do when we become Americans is not swear an oath of allegiance to the United States of America, or to the existing government of America; we swear an oath to the Constitution. It unites us and makes us a country.”

It has rightly been said that this country is unique in the world because it was founded on an idea, the idea that a people could govern themselves. The people would be the masters and the government would be the servant, not the other way around. And so the Constitution provided.

Unfortunately, not every American gives much thought to the Constitution. Too many of us take our liberties for granted. In a 2017 survey, 37 percent could not identify a single First Amendment right. Fewer than half named freedom of speech, and fewer still identified freedom of religion (15%), the press (14%), assembly (10%), or petition (3%). Civics is no longer widely enough taught in our primary and secondary schools.1 But it is never too late for a citizen to study the Constitution. My own love affair with the Constitution did not begin until college and did not mature into a lifelong relationship until I was in law school.

A great deal has changed—in the country and in the Constitution itself—since the Constitution was drafted in 1787 and ratified by the states in 1789. The country has grown from a largely agrarian society in the confines of the eastern seaboard to a great, urbanized power spanning the continent. And the Constitution has been amended twenty-seven times, first in 1791 by the ten amendments known as the Bill of Rights, and most recently by the Twenty-seventh Amendment, which had been proposed as part of the Bill of Rights, but was not ratified by the states until 201 years later, in 1992. In between came the Civil War Amendments to secure the rights of the newly freed slaves; amendments extending the right to vote to women and then to eighteen-year-olds; an amendment allowing a federal income tax; and amendments bringing in and, a mere fourteen years later, ushering out Prohibition.
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The Constitution has also been “interpreted” by the Supreme Court to make certain clauses meaningless and to give other clauses new meaning. That evolution at the hands of the Court has been celebrated by many as a testament to the needed flexibility of the Constitution to respond to new circumstances, and lamented by others, myself included, as a betrayal of the ideals and principles that animated the Constitution in the first place.

It also gave rise to the debate initiated in 1985 by Attorney General Edwin Meese III and Justice William J. Brennan: Original Meaning vs. A Living Constitution. Should a court read the words of the Constitution as those who wrote and ratified them understood them? Or is a court authorized to give those words a new and different meaning in response to new and different circumstances? For example, does “due process” refer, as it did at the Founding, to the procedures to which one is entitled by law and custom before the government can take your life, liberty, or property? Or does it have a “substantive component,” as the Supreme Court has said, that imports into the Constitution rights unrelated to procedure but deemed important by the Court? Or consider the Fifth Amendment, one part of which provides that, so long as the owner is justly compensated, private property may be taken “for public use,” typical examples being to build a road or a post office. Not long ago, however, the Supreme Court read that provision to require only a “public purpose,” so property could be taken from one person and given to another to build an office building as part of an urban renewal plan. But a purpose is not a use. The Rule of Law demands greater fidelity to the words so carefully chosen by the Framers of the Constitution. As Margaret Thatcher said to me (and no doubt others), “The rule of law was Britain’s great gift to the world.” To squander so precious an inheritance would be more than tragic; it would be disastrous for liberty.

“This country is unique in the world because it was founded on an idea, the idea that a people could govern themselves.”

Lewis Carroll grasped the issue in his sequel to Alice in Wonderland: “When I use a word,” Humpty Dumpty said, in rather a scornful tone, “it means just what I choose it to mean—neither more nor less.” “The question is,” said Alice, “whether you can make words mean so many different things.” “The question is,” said Humpty Dumpty, “which is to be master—that’s all.” So, which is to be our master—the Constitution or the Court?

In this volume, more than seventy-five thoughtful and influential people share their views on this and other vital questions surrounding our Constitution.

Read on, see what they have to say, and decide for yourself what the Constitution means to you.
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1 Annenberg Public Policy Center, University of Pennsylvania, https://www.annenbergpublicpolicycenter.org/americans-are-poorly-informed-about-basic-constitutional-provisions/


THE CONSTITUTION OF THE UNITED STATES OF AMERICA

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.

Article. I.

Section. 1.

All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

Section. 2.

The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.

When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power of Impeachment.

Section. 3.

The Senate of the United States shall be composed of two Senators from each State, chosen by the Legislature thereof, for six Years; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year; and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.

The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the Vice President, or when he shall exercise the Office of President of the United States.

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

Section. 4.

The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators.
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