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Foreword



Todung Mulya Lubis has dedicated his life and career to the realisation of the rule of law (negara hukum) in Indonesia. One of Indonesia’s most eminent and respected lawyers, he is recognised there and abroad for his resolute commitment to human rights, social justice and the fight against corruption. Beginning his career in the highly restrictive environment of Soeharto’s ‘New Order’ regime, Mulya committed himself to defending citizens from state oppression. Since the fall of Soeharto in 1998 after thirty-two years of oppressive rule, Mulya has worked to promote reforms to deliver the rule of law as promised by Indonesian’s Constitution, now amended to reflect long-repressed aspirations for liberal democracy. He has also continued to fight for the rights of the marginalised and has become a leading campaigner against the death penalty.


Mulya was born in the small village of Muara Botung, North Sumatra, in 1949 and in 1969 enrolled in the Faculty of Law at the prestigious University of Indonesia. After graduating in 1974, he was offered a scholarship to pursue a Master of Laws at the University of California, Berkeley, which he did from 1977 to 1978.


At the University of Indonesia, Mulya was a prominent student activist, leading demonstrations against the New Order, protesting undemocratic elections and systemic corruption – in particular, the misuse of state funds for the construction of Soeharto’s wife’s vanity project, the Beautiful Indonesia in Miniature Park (Taman Mini Indonesia Indah). In 1974, he organised a major anti-regime protest that led to the cancellation of the licences of several media publications and the detention of a number of activists. As a result of his activism, he too was detained and interrogated by the military, and twice had his passport confiscated to prevent him from speaking out overseas against the New Order.


While still at the University of Indonesia, Mulya also began volunteering at the new Indonesian Legal Aid Foundation (LBH), one of the few non-governmental organisations willing to openly oppose President Soeharto and the military regime that supported him. At LBH, he worked under, and then alongside, Adnan Buyung Nasution, the charismatic founder of the organisation. His time at LBH was to prove instrumental. It was here that Mulya’s activism grew into a commitment to the rule of law and the pursuit of justice.


Mulya worked with LBH for eighteen years, travelling across Indonesia defending the rights of the poor and marginalised, regardless of their ethnicity, faith or gender. He defended labourers who had been unfairly laid off, poor farmers and urban residents who had been evicted from their land, political prisoners, and East Timorese and Acehnese activists, regarded as subversive separatists by the Soeharto regime.


While at LBH, Mulya helped develop the concept of ‘structural legal aid’, which recognises that, to be effective, legal aid must also address the root causes of human rights violations and work to address the structural causes of inequality in society. He also founded LBH’s Human Rights Department and began the tradition of publishing an annual Human Rights Report in 1979, initiatives that became hallmarks of the LBH approach. Mulya went on to serve as director of the Jakarta Legal Aid Foundation from 1980 to 1983.


For his defence of social justice and human rights, Mulya often received intimidating messages and phone calls, as well as abuse and threats of violence—even death threats. His work with LBH also provoked the ire of the Soeharto government, and he was eventually banned from speaking at public events, writing and teaching.


As a form of political exile, he was therefore offered another scholarship in 1987 to study in the United States. There he undertook a second Master of Laws at Harvard Law School, focusing on international human rights, before returning to the University of California, Berkeley, where he completed his PhD in 1990. His doctoral dissertation, ‘In Search of Human Rights: Legal-Political Dilemmas of the New Order 1966-1990’, proved to be a major and influential text. It was the first systematic scholarly study of human rights in Soeharto’s Indonesia and played an important role in fashioning democratic thinking about human rights and the rule of law in Indonesia.


Since the collapse of the New Order regime in 1998, Mulya has continued to make vital contributions to the process of democratic reform, including by supporting public participation in policy formation and implementation. In that same year, he was, for example, one of the founders of the influential and highly regarded human rights NGO, the Commission for the Disappeared and Victims of Violence (KontraS). Today, Mulya maintains a strong belief in the crucial role of civil society in deepening reform and promoting transparency and accountability in the justice sector.


For Mulya, the root causes of corruption are the same as those that lead to abuse of human rights. He was therefore also instrumental in guiding the early years of important anti-corruption organisations Transparency International Indonesia and Indonesia Corruption Watch, coming to believe that corruption and the weakness of rule of law are intertwined problems, as he shows so clearly in this book.


Mulya has also served as the Chair of the Indonesian International Crisis Group (ICG), a member of the board of trustees for the Tifa Foundation (Open Society Foundation), and a member of the board of trustees of the Center for Electoral Reform (CETRO).


Although Indonesian governments have often been annoyed, and even threatened, by Mulya’s determination, outspokenness and independence, some have come to respect him for these same qualities. In 1999, for example, Mulya was appointed as the Deputy Head of the Elections Supervisory Committee for Indonesia’s first democratic elections after the fall of Soeharto. The reforms instituted by the Committee set the essential foundations for subsequent elections in the country, which is now recognised for having among the most free and fair elections in the region.


In 1999, Mulya was also selected as a member of the Commission for the Investigation of Human Rights Violations in East Timor, and visited the newly independent country to document abuses by the Indonesian military. More recently, he was appointed by the government to selection committees for the leadership of the Corruption Eradication Commission (KPK), senior justices of the Constitutional Court, and members of the Witness and Victims Protection Agency (LPSK). In 2018, he became ambassador to Norway and Iceland.


Mulya is a founder and senior partner of Lubis, Santosa and Maramis Law Offices, a corporate law firm, but has also been lead counsel in a number of important human rights cases, often on a pro-bono basis. In one of his most prominent cases, Mulya defended Time magazine in a defamation case brought by Soeharto. The former president sought $US27 billion in compensation because of a 1999 story alleging that he and his family had amassed US$73 billion during his time in power. Underpinning Mulya’s defence of Time was a sense of obligation to defend the hard-won (and then very new) freedom of the press. Following a ten-year struggle, the Supreme Court ruled that Time’s reporting was in the public interest, and that reporting such findings was the job of the press. This was an important moment in the long struggle to build the rule of law in Indonesia.


In recent years, Mulya’s name has become synonymous with the struggle against the death penalty in Indonesia. Mulya acted for two members of the Bali Nine, a group of Australian drug traffickers arrested in Denpasar airport in 2005, who had been sentenced to death. Despite a deep personal opposition to narcotics, he took the cases of Andrew Chan and Myuran Sukumaran because of a belief that the death penalty contravenes the right to life, guaranteed by the Indonesian Constitution.


As was widely reported, Mulya’s efforts over almost a decade to save the Bali Nine members were ultimately unsuccessful. Following the execution by firing squad of Chan and Sukumaran in April 2015, he was devastated. With emotion running high, he tweeted: ‘I failed. I lost.’ He felt that he been able to do little more than ‘delay defeat’, the title he later gave to a fictionalised account of his experiences in this case.


But Mulya’s struggle, and that of the Indonesian and Australian legal teams that worked with him, was not futile. They attracted global attention and reinvigorated the anti-death penalty movement in Indonesia. In fact, Mulya’s eloquent and level-headed defence of human rights made a major contribution to shifting the debate in Indonesia, creating space for an alternative vision of the Indonesian legal system where the death penalty no longer has a central place. At the time of writing, the national legislature was even considering a proposal to amend the Criminal Procedure Code to ensure that death row inmates who demonstrate good behaviour for ten years can receive commutation of their sentence to a term of imprisonment.


Mulya is a poet and a prolific writer, and his main theme has been the ongoing struggle to implement the rule of law in Indonesia. He is widely respected for his critical analysis of the persistent challenges facing the justice sector as it struggles to reform itself to meet the needs of the aspirational democracy that began to emerge after Soeharto resigned in 1998.


As he points out, despite greater attention to human rights and the establishment of important legal institutions, such as the Constitutional Court, the Corruption Eradication Commission and the Judicial Commission, recent years have seen stagnation in reform, and even democratic regression. Mulya has maintained an acute focus on a series of core problems that he sees as causing this backsliding. They include persistent and deep-rooted corruption, particularly in the judiciary, the failure of reform in most law enforcement institutions, particularly the police and prosecution service, and overlapping and conflicting laws and regulations. These are all themes Mulya explores in detail in this book, which builds on lectures he delivered at his alma mater, the University of Indonesia. He teaches at several other universities too, and in 2014 was made an Honorary Professor of Law by the University of Melbourne in recognition of his work on advancing the rule of law.


Todung Mulya Lubis has spent his career working to advance and secure reforms to the troubled Indonesian legal system for the benefit of all Indonesian citizens, often at great risk to himself. This book is one result of that long struggle.


Tim Lindsey
Melbourne
November 2022





Preface



Reformasi in 1998 opened many doors for social activism in Indonesia, and as one of its activists I became obsessed with the issue of corruption. My background as lawyer has dictated my instinct that there have been millions of irregularities, unlawful acts and abuses of power in robbing the wealth of the nation, illegally enriching power holders, businessmen and their cronies. The insane display of wealth in cities throughout Indonesia has angered the people, leading to a widespread anti-corruption movement against Korupsi, Kolusi and Nepotisme (KKN). These three social ills, namely corruption, collusion and nepotism, must be cured, if necessary by confiscating their ill-gotten wealth and sending the ‘corrupts’ to prison.


Anti-corruption organisations, such as Masyarakat Transparansi Indonesia (MTI), Indonesian Corruption Watch (ICW) and Transparency International-Indonesia (TI-I), were established mostly by civil society. At the same time, the need to set up a special agency to eradicate corruption is widely and openly discussed by various groups, intellectuals, academics, politicians, lawyers and social activists. The police and prosecutors who, by law, are in charge of corruption eradication were perceived as part of the problem because of the culture of corruption within their own organisations. If Indonesia is serious about fighting corruption, the task must be assigned to a new agency with all necessary authority to investigate, prosecute and adjudicate the alleged corruption. The establishment of Komisi Pemberantasan Korupsi (KPK) and Pengadilan Tindak Pidana Korupsi (Pengadilan Tipikor) must be seen as a logical outcome of the anger of the people, to which the political elite (executive, legislature and judiciary) have responded positively.


As a lawyer and activist, I was in the middle of efforts to combat corruption. On one hand I was involved in leading ICW and TI-I as, respectively, head of the ICW Ethical Board and Chair of TI-I. I was not part of the leadership in KPK, but I regarded myself as ‘outside counsel’ of KPK, given the fact that KPK summoned me many times to exchange ideas or to advise them about particular legal problems. In addition, the government also commissioned me to be involved in selecting the leadership of KPK as well as mediating the conflict between KPK and the police. In the eyes of many people, I have been perceived as too close to KPK—as ‘orang dalam KPK’ (KPK insider).


It is not an overstatement to say that my engagement with corruption eradication has fascinated me more and more. It always reminded me of my late father, who taught me to play by the rules all the time, not to steal even one single penny. I was taught to be grateful every day for what I have. I feel an adrenaline rush every day when there is an outbreak of corruption cases. I gained an abundance of information and knowledge about corruption and corruption eradication, which inspired me to write a book on political corruption because I saw political corruption as the mother of all corruption. I wanted people to understand corruption and its complexities from an interdisciplinary perspective, and I thought my book would open their eyes to endemic, systemic and widespread corruption. Furthermore, I wanted to teach a course on the ‘sociology of corruption’, which I already started at Gajah Mada University.


In 2013 I joined Harvard Kennedy School as a visiting fellow with the intention of doing my research and writing a book on political corruption in Indonesia. I finished writing the first chapter, but in the middle of my research I was called home to assist the campaign team of Joko Widodo, who at that time was running for President. Joko Widodo, whom I was acquainted with when he was mayor of Solo, had a good reputation as a no-nonsense public official, and I thought he would have accepted the torch to fight corruption if he was elected President. I agreed to return to Indonesia with one promise: that I will be back at Harvard Kennedy School to continue my research. As it turned out, I was stuck in Jakarta. And the book idea was abandoned. I no longer had time to do my research.


In 2018 I was appointed Ambassador of Indonesia to the Kingdom of Norway and the Republic of Iceland. Frankly, I had no thought of continuing to write a book owing to my super-busy schedule in my new career. But when the COVID-19 pandemic began in March 2020, most people had to work from home, and suddenly I found that I had a lot of time again. So I revived my book project and started writing in my spare time. Eventually I managed with great difficulty to finish writing my book on political corruption in Indonesia. I am not completely satisfied with my writing because I want to add more and more, but at the same time I know that no one will be satisfied with one’s writing because of constant changes in one’s surroundings. I decided to send the manuscript to a publisher and let the readers read and react. The book will speak for itself.


Many people influenced my thinking about corruption and corruption eradication, and I would like to express my sincere appreciation and indebtedness to them: Adnan Buyung Nasution, Erry Riyana Hardjapamekas, Arief Soerowidjoyo, Teten Masduki, Natalia Soebagyo, H. S. Dillon, Ismid Hadad, Daniel Dhakidae, Mardjono Reksodipuro, Rizal Malik, Mas Achmad Santosa, Bambang Widjoyanto, Abraham Samad, Busro Muqqodas, Bambang Harimurty, Alexander Lay, Emmy Hafid, Zaenal Arifin Mochtar, Saldi Isra, Denny Indrayana, Laode Syarif, Lelyana Santosa, Smita Notosusanto, Erwin Natosmal Omar and Rachman Tolleng. Young anti-corruption activists from ICW and TI-I have given me their enthusiasm, which swept away my occasional despair. Numerous people from the academic community and media outlets kept reminding me that the fight against corruption must be continued.


Special thanks go to my good friend Tim Lindsey for his constant encouragement and who despite his busy schedule still found time to read and edit my manuscript to make it more systematic and readable. His valuable comments make the book sharper in the historical and analytical context. Another good friend is David Dapice, who when I was at Harvard Kennedy School gave me an economic perspective on corruption. In addition Gustav Papanek, who spent a lot time in Indonesia and knows about the culture and economics of corruption, also took time to read my first chapter and offered some suggestions.


During the writing of this book I have been generously assisted by my secretary in Jakarta, Ingrid Juliana, who compiled materials that I needed to read. In Oslo, my personal assistant, Agung Sudrajat, has been instrumental in organising my time and writing. He also assisted me in doing additional research, including compiling the book’s tables. One other name that I should mention here is Julie Willie, who helped me with the initial editing of my manuscript. My sincere thanks to all for your assistance.


Final editing of this book has been done by Cathryn Game, who in her meticulous way worked word by word and came up with questions and suggestions. Perhaps it has been hard for Cathryn because I might have written the book in Indonesian-language style. But after reading the final edited version of the book I found it much more readable. My appreciation and thanks go to Cathryn. In addition I extend my appreciation to Nathan Hollier, publisher at Melbourne University Publishing, and legal scholar Jeremy Kingsley of Swinburne Law School, who have responded positively upon reading my manuscript and included it in MUP’s Asia Law and Society Series.


My acknowledgements would not be complete if I did not mention my wife Damiyati and daughter Oriza, who have been watching and supporting my work night and day. They know that writing a book on political corruption is my obsession, and they let me spend long hours working on it almost every night. Long-distance support also came from my small family in Jakarta: Tondi, Yurika, Azzira Aeera and Norge. I thank you and love you all.


Todung Mulya Lubis
Oslo, December 2022





Chapter 1



Political corruption in Indonesia


Pak, I am so afraid that you intend to corrupt.


Pramoedya Ananta Toer, Korupsi


Toward Corruption-Free Indonesia.


Komisi Pemberantasan Korupsi, Annual Report 2011


Pramoedya Ananta Toer, a celebrated Indonesian author, published a novel titled Korupsi (Corruption) in 1954. Although not his best novel, Korupsi caught my attention. It was published less than ten years after the fierce struggle for Indonesian independence.1 The novel explores the tensions within a family, between husband, wife and children. Bakir, the husband and father—a kind and caring family man—is the head of a governmental agency in Jakarta. He is touted as a man of integrity. Sadly, his meagre governmental salary is far from sufficient. He is forced to live in poverty, despite his government position. Bakir had worked in this job for more than ten years with little or no improvement in his financial condition. He grows tired of his inability to create a good life for his family, including providing his children with a good education. Meanwhile, his friends become rich and affluent. Bakir decides to upgrade the quality of life of himself and his family. He ultimately determines that he must acquire more money and, if necessary, unscrupulously use his power to do so. The entire family dreams of having a better life. Bakir’s wife, however, wants nothing to do with affluence if it comes at the expense of his integrity and the law. Integrity is a principle she is not ready to compromise. For this reason, she cries and says, ‘Pak, I am so afraid that you intend to corrupt.’


As early as 1954, Pramoedya Ananta Toer accurately predicted that the young Indonesian nation would be damaged by widespread corruption. Toer astutely discerned the stark beginnings of a weakening value system, undermining what the founders had fought for when they declared independence. The desire to create a clean and healthy government with social justice for all is an Indonesian dream. This dream now seems to be a delusion amid a growing landscape of corruption. In fact, corruption is systemic and endemic in Indonesia.


Democracy returned to Indonesia after the end of the thirty-two-year authoritarian rule of Soeharto’s government, but democracy has not yet succeeded in eliminating corruption, collusion and nepotism (korupsi, kolusi dan nepotisme or KKN). According to the Corruption Perceptions Index (CPI) published by Transparency International, a global coalition against corruption, Indonesia’s score has consistently been 30 (out of 100)2 or higher for the last twenty years; a score that has steadily been increasing from 2012 and 2019, only with the latest development in 2020, when it fell back to 37 after reaching 40 in 2019. Looking at South-East Asia more broadly, Indonesia has a slightly better score than Myanmar, Cambodia and Laos, but sits far below Singapore, Malaysia and even Thailand.3


Although statistics obtained for the period 2004–20 indicate that the rank has improved each year, corruption in Indonesia has not diminished at all. Rather, it has inflated or spread, and is becoming more decentralised. There are no longer any provinces or regencies that are free of corruption.4 Every year, the Indonesian Corruption Eradication Commission (Komisi Pemberantasan Korupsi; KPK) publishes an annual report. In its Annual Report for 2012, KPK announced its mission: ‘Toward Corruption-Free Indonesia’,5 reflecting the bold campaign theme of various anticorruption agencies: a zero-tolerance policy against corruption. In 2018, the KPK Annual Report made it clear that this mission— which it abandoned in 20126—had not been achieved. In fact, the report provided a complete picture of how widespread corruption had become throughout the country. In fact, the KPK Annual Report of 2018 recorded 330 corruption cases prosecuted directly by KPK that year involving national and regional parliamentarians, ministers, governors, mayors, regents, commissioners of several state auxiliary agencies, or directors of state-owned enterprises, among others.7


Corruption has long been a part of human history, the dark human vice that tempts individuals in society to live in luxury, join the affluent and aristocratic, and break the chains of poverty. Under Soeharto’s authoritarian government, corruption seemed to be the rule, not the exception.8 For him, maintaining corruption from the top down was the essence of his brutal strategy to foster loyalty and unity within his government, the New Order (Orde Baru). Various shady businesses and social schemes were set up to exploit loopholes within the law, but even so demonstrated blatant non-compliance with the laws by which all were formally bound.9 At this time, corruption was centralised within the government and Soeharto’s extended family became key players in bridging, structuring and restructuring corrupt business ventures. Thus, businessmen, whether local, national or foreign, came to consider corruption as a vital component of their business plans.10


In 1998, Indonesia was in the midst of profound economic strife due to the Asian Financial Crisis that began the previous year. The economy was paralysed and the Indonesian currency, the rupiah, had dropped to its historically lowest level, approximately Rp 16000 to the US dollar. Banks and conglomerates, which served as Indonesia’s economic backbone, collapsed, and capital flight brought Indonesia to a state of political and economic panic,11 called Krisis Moneter (monetary crisis) or Krismon. The government and political elite inevitably disintegrated, and many quickly found political shelters to distance themselves from the disgraced Soeharto. Ironically, some emerged as vocal critics of Soeharto. Even one of his closest protégés, Harmoko, who at that time was the Speaker of the Dewan Perwakilan Rakyat (DPR, or People’s Representative Assembly), the national legislature, straightforwardly asked Soeharto to resign the presidency. Several ministers in charge of economic development also tendered their resignations, leaving Soeharto no choice but to step down.


Outside the presidential palace, massive student-led demonstrations engulfed Jakarta and other major cities. They demanded not only Soeharto’s resignation but also the national eradication of KKN (which in fact seemed to be the principal unifying factor that bound the demonstrators together). Thereafter, the fight against corruption, collusion and nepotism has been politically adopted by successive governments as a route to legitimacy and a means to reconcile the nation after a very costly and bloody conflict had torn it apart.


The next president, Habibie (1998–99), despite being a member of Soeharto’s inner circle and his close confidante, launched bold new policies that were completely different from his predecessor’s. He reintroduced freedom of the press by revoking the law that mandated a licence for all media publications.12 He allowed new political parties to be set up and proposed a draft bill, the Eradication of Corruption Act, to be used as a basis to fight endemic corruption. Credit is often given to Habibie for his resolute determination to lay the foundations for a new Indonesia that could be more democratic and freer from corruption.13 Despite the short period of his incumbency as president, Habibie did far more than was ever expected of a once-obedient crony of Soeharto.14


The political point of no return had now been reached. No one was contemplating a return to authoritarian government, although that was certainly possible under the 1945 Constitution.15 Instead, amendments to the 1945 Constitution were undertaken annually between 1999 and 2002. The Reformasi (Reform) movement emerged, led by students, workers and intellectuals, who took initiatives intended to design a new political architecture for Indonesia that would uphold democracy, the rule of law, human rights and social justice. Even though many wanted to maintain the original 1945 Constitution, the amendments made succeeded in completely reinventing it. Only a few basic provisions were retained from the original text. Where the original 1945 Constitution was known for its short and simple form, the amended ‘new’ Constitution is much more comprehensive, clear and in alignment with universal principles of democracy, the rule of law, human rights and social justice.16 For instance, the term of the President is now limited to two terms of five years (Art. 7), thereby preventing anyone from holding office for life. Additionally, in order to strengthen judicial checks and balances, several ‘state auxiliary agencies’ were introduced: the Constitutional Court (Art. 24c), the Judicial Commission (Art. 24B), the Regional People’s Representative Assembly (Ch. VIIA) and others. Many more of these ‘state auxiliary agencies’ were then set up by new legislation.


One such agency is the Komisi Pemberantasan Korupsi (KPK), established on 27 December 2002 by virtue of Law No. 30 of 2002, on the Commission for the Eradication of Criminal Acts of Corruption.17 Modelled on the Independent Commission Against Corruption (ICAC) in Hong Kong, the KPK was initially an ad hoc institution intended to confront systemic and endemic corruption.18 Legally, the task of eradicating corruption before the establishment of the KPK had always fallen within the domain of the Attorney General’s Office in cooperation with the police. However, instead of fighting widespread corruption, both the Attorney General’s Office and the police copiously engage in corrupt practices. As a result, the Attorney General’s Office and the police have long been considered obstacles to social justice and human rights, and major contributors to the problem of corruption itself, rather than part of any eradication effort. They protected corrupt officials and worked with them to achieve their corrupt purposes, enriching themselves in the process. Thus the establishment of the KPK was primarily a response to the dissatisfaction of the rakyat (the people, excluding the ruling elites) with the inadequate performance combating corruption of the Attorney General’s Office and police, which reflected the deep distrust they have towards those institutions.


Anti-corruption legislation was enacted as early as 1999, when Law No. 31 of 1999 on the Eradication of Criminal Acts of Corruption (Law No. 31 of 1999) was promulgated.19 This replaced Law No. 3 of 1971 on the Eradication of Criminal Acts of Corruption (Law No. 3 of 1971). Law No. 31 of 1999 is a far more complete and comprehensive law both in scope and in substance, as it provides a broader definition of ‘corruption’ and encompasses a wide range of different types of systemic corruption. Law No. 31 of 1999 was later amended by Law No. 28 of 2001, making the definition of corruption even broader, extending its reach to a greater number of acts, including—but not limited to—bribery, gratification, extortion, conflict of interest, and other illicit enrichments.20 Moreover, the scope of the law is no longer limited only to public officials but also to non-public officials, such as politicians, businessmen and social activists. Indonesia’s anti-corruption legislation became the most comprehensive in its history, reflecting Indonesia’s signature (2003) and ratification (2006) of the United Nations Convention against Corruption (UNCAC).21 Since corruption is closely linked to money-laundering, Law No. 8 of 2010 on the Eradication of Acts of Money Laundering was also promulgated, replacing previously ineffectual laws on money-laundering, namely Law No. 15 of 2002 and Law No. 25 of 2003.22


In implementing these comprehensive laws, the government also issued a number of Presidential Decrees, Presidential Determinations and Presidential Instructions (Perpres, Penpres and Inpres). Inpres No. 1 of 2013 is the most recent of these; it details actions that must be taken by governmental agencies, state auxiliary agencies and local governments to combat corruption. Its appendix lists 265 preventive and eradication actions that must be implemented by all governmental agencies, state auxiliary agencies and local governments.23 In 2018, Presidential Decree No. 54 of 2018 was promulgated, setting out a National Strategy for Corruption Prevention. Although it focuses on prevention, it does not preclude the investigation, prosecution and trying of corruption cases.


Once established, the KPK became the conditio sine qua non of Indonesian social justice. The public was impressed by the success stories of the Independent Commission Against Corruption (ICAC) in Hong Kong, and as they lost all confidence in the Attorney General’s Office and police, a powerful movement calling for the establishment of a similar agency in Indonesia emerged. Hence the Indonesian government had no choice but to swiftly establish a new institution to combat corruption. The KPK was born out of the public’s pressing demands, and it is therefore appropriate to note that the KPK is a key outcome of Reformasi.


The KPK is an independent institution, which is required by law to execute its duties and authority free from interference from any power or agency. In combating corruption, the KPK has the functions of coordinating, supervising, investigating, prosecuting and monitoring suspicious financial activity. Law No. 30 of 2002, under which the KPK was born, granted significant power to the KPK to eradicate corruption through a variety of methods, including (non-exhaustively) investigating, prosecuting, freezing bank accounts, wire-tapping, imposing travel bans and detaining suspects.24 No other law enforcement agency in Indonesia’s history has ever possessed authority akin to that of the KPK, which explains the common use of the term ‘superbody’ as a descriptor of it (as described in chapter 3).


Both the Attorney General’s Office and police still hold anticorruption powers as their authority was never fully dismantled. However, cases where the amount at stake exceeds Rp 1000000000, or in cases where there is significant public interest, or that may involve law enforcement officers (judges, prosecutors, police officers and advocates), may by law be taken over by the KPK at its own discretion (although in practice this has sometimes been difficult).25 The KPK decides what to take on or not, on the basis of political importance and the availability of its own resources, such as the readiness of its investigators and prosecutors.26 Therefore its purpose is not to undermine the Attorney General’s Office nor the police but to assist and complement them; nevertheless, the KPK often finds itself in direct conflict with these agencies, seeing that both are plagued with systemic corruption, as will be explained below.


Legally, Indonesia has all necessary laws and regulations required to combat corruption. In fact, it has perhaps the most comprehensive anti-corruption laws in South-East Asia. Indonesia’s failure to properly implement this legislation shows a lack of determination and coordination between various agencies in managing the various resources to devise the right strategy and action plan. In this regard, Indonesia suffers from an imbalance between law and enforcement action.


From an institutional point of view, Indonesia has almost every type of institution or agency designed to combat corruption. In addition to the Attorney General’s Office, the police and the KPK, there is, for example, the Pusat Pelaporan dan Analisis Transaksi Keuangan (PPATK, or the Financial Transaction Reports and Analysis Center), which deals mainly with anti-money-laundering activities.27 Another important agency is the Komisi Yudisial (KY or Judicial Commission), which among other things is tasked with overseeing judges to identify judicial corruption.28 A third is the Lembaga Perlindungan Saksi dan Korban (LPSK or Witness and Victim Protection Agency), which supports whistleblowers and justice collaborators.29 These state auxiliary agencies are legally independent institutions and are required to be free from interference from any powers, whether state or non-state. Legally, they are accountable only to the people through the DPR by way of submitting annual reports, summarising their programs and activities.


There are two other important state anti-corruption institutions, namely, Badan Pemeriksa Keuangan (BPK, or the Financial Audit Body)30 and Badan Pemeriksa Keuangan Pemerintah (BPKP, or the Financial and Development Audit Body).31 The first agency audits all governmental institutions, central and regional, as well as state auxiliary agencies, and in this respect the audit reports may uncover unaccounted amounts of money, or manipulated and corrupted accounting. These reports are then submitted to parliament and can be used by the other anti-corruption agencies to launch investigations. The second agency also does financial auditing, but is an instrument under the auspices of the government and therefore not considered a fully independent agency. However, its findings have, in many cases, also been used by anti-corruption agencies to commence investigations.


Outside the government, the existence of a vibrant civil society and free press strengthened the anti-corruption movement.32 This type of support is an unprecedented phenomenon for Indonesia, considering that before Reformasi, civil society and the press were not allowed to participate in public political debate. Reformasi gave Indonesia a golden opportunity to work out new political strategies and courses of action to fight corruption, to translate into action what has been stipulated in anti-corruption legislation. Combating corruption has been a long sought-after activity. Even since the early years of independence, the Indonesian government established various governmental programs and bodies for this purpose,33 but none were successful because there was never strong political commitment to eradicate corruption. They were launched as populist tools, often designed to please critics and students, who would occasionally engage in demonstrations, demanding the government take firmer action against corrupt officials and businessmen.


From around 2003, when news of corruption was published by the media and discussed openly, the government began to see widespread corruption as a serious crime. The government’s newfound seriousness was most clearly demonstrated by the establishment of the KPK. Between the years 2004 and 2018, the KPK handled approximately 887 corruption cases concerned with the improper procurement of goods and services, corrupt licensing, bribery, money-laundering, budget abuses and obstruction of justice, as detailed in table 1.34


The number of cases, 887, is a relatively small total on a nationwide scale. The total number of corruption cases nationally is quite high if all prosecutions and investigations conducted by both the Attorney General’s Office and police are included. Most corruption cases handled by the Attorney General’s Office and the police are typically petty corruption. Generally, it is the KPK that pursues major corruption charges, and the number it takes on is limited by its resources. The numbers are therefore disappointing compared to other countries with better-resourced anti-corruption watchdogs. In China, for instance, more than 1.1 million corruption cases were handled between 1980 and 2006, 30000 of which involved senior officials, including roughly sixty high-ranking officials such as deputy ministers.35


Table 1: Corruption by type of case, 2004–18


[image: image]


Source: Komisi Pemberantasan Korupsi [Anti-Corruption Clearing House], web.kpk.go.id/id/publikasi-data/statistik/penindakan-2


Even so, the fact that the KPK prosecuted 887 corruption cases over a fourteen-year period is quite an achievement for Indonesia— unprecedented in its history, in fact. Many people lauded the establishment of the KPK in 2003, although there were some who were sceptical and felt only guarded optimism. However, it proved to be a success as it investigated cases considered unwinnable in the past. Gradually, the Indonesian people began to appreciate it and often expressed genuine support for its activities. For instance, when the KPK named Aulia Pohan, brother-in-law to then incumbent President Susilo Bambang Yudhoyono, as a suspect and subsequently prosecuted him, many people realised that it was an entirely new class of anti-corruption agency, one not easily intimidated by power.36 The prosecution of the former Governor of the Bank of Indonesia, Burhanuddin Abdullah, was an example of yet another high-ranking official successfully pursued by the KPK for alleged financial corruption, despite huge political pressure to let him go.37 Importantly, a former Chief Justice of the Constitutional Court, Speaker of the DPR and a Speaker of the Regional Representative Council (DPD) have now also been convicted of corruption.38 There are now also several ministers from the cabinets of both Presidents Susilo Bambang Yudhoyono and Joko Widodo who have also been successfully prosecuted by the KPK.


Arguably, it is not institutions that are corrupt, but those engaged in corruption are often the very people responsible for managing the institutions or leading their operations. Indeed, 887 people tried and sentenced on corruption charges held office within national institutions, including ministers, members of the DPR, governors, mayors, regents, commissioners and directors of state-owned enterprises. (It is possible that in some corruption cases, there is more than one defendant so the actual number may be higher.) The number is relatively small in a nation of 270 million, but they stand as compelling evidence that the Indonesian government is serious about fighting corruption. This is a dramatic improvement from the thirty-two-year period of Soeharto’s regime, during which not one single high-ranking official was ever brought to justice for corrupt practices.39


Table 2 provides the number of corruption cases handled between 2004 and 2018 by the Attorney General’s Office, which both investigates and prosecutes corruption offences. The majority of cases concerned are only petty, small- or medium-sized corruption.


Table 2: Corruption cases handled by the Attorney General’s Office and state funds recovered


[image: image]


Source: 2004–09 Attorney General’s Annual Report 2011, Year 2010 Attorney General’s Annual Report 2012, Attorney General’s Annual Report 2012–16. (Attorney General’s Annual Reports from 2017 until 2020 could not be accessed)


The police investigated corruption cases before the KPK’s establishment, and even now the police still undertake corruption investigations. However, the data is not well organised and corruption cases are often mixed with non-corruption cases, making it difficult to identify relevant cases with confidence. The same problem arises when researching data on corruption cases examined and decided by the Supreme Court. This is because corruption charges are considered ‘special crime’ (pidana khusus), a category that also includes banking and drug cases. However, and despite the incomplete data available, table 3 gives at least an approximation of the number of corruption cases handled by the Supreme Court between 2004 and 2019.


Table 3: Corruption cases handled by the Supreme Court (Cassation)


[image: image]


Source: Supreme Court Annual Reports. For 2004 and 2005, there is no data available. For 2008–10 and 2012, data could not be retrieved owing to the Supreme Court inclusion of corruption in special crime cases together with drug-related crimes and crimes by minors



What is corruption?



There is an array of definitions of corruption. Scholars and practitioners often come up with definitions that reflect their own disciplines and backgrounds. There are those based on legal principles, as stipulated in laws and regulations. There are also more popular definitions, which approach corruption from a public interest perspective by evaluating the act as a matter of public opinion. Conversely, there are definitions that align with economic considerations affecting agency relationships.40 Additionally, there are anthropological definitions, which see corruption as an anthropological and cultural event or deviation.41


Rose-Ackerman, a legal theory scholar, views corruption from a political–economic perspective. She argues that corruption is an elusive phenomenon that is difficult to capture in a single crisp definition. Each definition has its own difficulty. Furthermore, Rose-Ackerman states:




One set of definitions conceptualizes corruption as deviation from some standard, such as the public interest, legal norms, or legal norms and moral standards sanctioned by the people. The second set associates corruption with system-level attributes, such as patrimonialism (as opposed to rational legal bureaucracy), primordial notions of the public interest (as opposed to the civic notion), or systems in which bureaucrats regard public office as a private business.42





Rose-Ackerman adopts the first approach; that is, that corruption belongs in the moral and legal categories. The definition she uses is: ‘corruption is the misuse of public office for private or political gain’.43 This is the definition commonly used by anti-corruption organisations and institutions such as the World Bank, the Asian Development Bank (ADB) and the International Monetary Fund (IMF), albeit with slightly altered wording.44


Another scholar, Klitgaard, offers a more technical definition of corruption, stating: ‘Corruption equals Monopoly, plus Discretion, minus Accountability’, or C = (M + D) – A.45 This definition has been referred to by many activists and anti-corruption organisations as an ideal working definition, although it is narrow in scope, as it is limited to corruption committed by bureaucracies or public officials. In other words, private sector corruption might not be covered by Klitgaard’s definition.


The word ‘corruption’ does not derive expressly from the English language, as many people may presume.46 In fact, it comes from the Latin, corruptio, which means moral decay, wicked behaviour or rotten-ness. There is no such word in original Bahasa Indonesia. If korupsi is now in the Indonesian Dictionary, it is undoubtedly borrowed from its English equivalent. Other Asian cultures also do not recognise the word ‘corruption’, perhaps because Asian cultures are more receptive to the practice of giving and receiving gifts as an expression of appreciation. Even if this practice has become warped by corruption, it does not necessarily follow that Asian values are incompatible with the values of liberal democratic societies.47


One classification repeatedly mentioned in the literature on corruption is the distinction between grand corruption and petty corruption. Grand corruption refers to large amounts of corruption committed by public officials, politicians and businessmen, while petty corruption is small amounts of corruption committed by low-ranking civil servants, clerks, teachers, police or drivers and so on, in order to support their basic necessities. Petty corruption involves modest sums of money.48 The former is often described as ‘corruption by greed’ and the latter as ‘corruption by need’.


David C. Kang, a political scientist, uses the terms ‘top-down corruption’ and ‘bottom-up corruption’, meaning:




Top-down corruption has been best explicated by the notion of a ‘predatory’ state. The predatory state is one in which the state takes advantage of a dispersed and weak business sector. Political elites pursue outright expropriation; they also solicit donations from businessmen who in turn are either shaken down by the regime or who volunteer bribes in return for favors, and employ other means as well. In contrast, bottom-up corruption occurs when social actors have the power to overwhelm the state.49





Heidenheimer has classified corruption using colours: black, white and grey. ‘Black corruption’ is corruption that the majority of people condemn and would want to see severely punished on grounds of principle. Interestingly, ‘white corruption’ seems to be a more tolerated version, where there is no vigorous support for punishment. This may be the type of corruption that serves as a lubricant for economic development and trade.50 ‘Grey corruption’ seems to elicit mixed reactions, as some forms require punishment and others do not.51 Undoubtedly, this is a hazy reflection of a moral ambiguity within Indonesian society, which is one that still tolerates both white and grey corruption. This explains why corruption still exists and might perhaps be with us forever.


There is yet another term for corruption that is more sophisticated and morally complex than any other forms; that is, ‘state capture corruption’. State capture corruption is the most highly sophisticated corruption as it occurs only when the entire state is hijacked and dominated by corrupt individuals. Legvold, who writes about corruption in the post-Soviet period, describes state capture corruption aptly as:




… occur[ring] when, in contrast to mere bribe-making, to secure access to a good or an exception to existing rules, interested parties exploit the malfeasance of officials to change the rules (laws, judicial rulings, or bureaucratic regulations). Rather than state officials and bureaucrats extorting business firms or ordinary individuals, powerful individuals or groups use material rewards or physical threats to reshape the state …52





The United Nations Development Programme generated a more straightforward description: ‘State capture: This refers to a situation where the private sector has effectively taken over certain state functions, a type of corruption generally less understood by the public or by the media. One example is when an international mining company is largely determining the contours of a country’s mining policy.’53


The list of definitions and classifications can be added to, but most are already encompassed by the approaches just described.


Indonesia’s approach to defining corruption is stipulated in Law No. 31 of 1999, as amended by Law No. 20 of 2001. Article 2 defines corruption as an unlawful act by an individual to enrich himself/herself, another person or a corporation, creating losses to the state finance or state economy.54 The four elements of corruption that must be fulfilled to be classified as corruption are therefore: (1) an unlawful act; (2) involving an individual; (3) self-enrichment (or enrichment of another person or corporation); and (4) state financial and/or economic losses. This is a legal concept, but a more general understanding of corruption would be an abuse of power for personal gain, or misuse of public office or other forms of entrusted power for private or organisational benefit. This legal concept, as is understood in Indonesia, seems to be generally similar.


The legal element of ‘abuse of power’ is made clearer in Article 3 of Law No. 31 of 1999, which stipulates that abuse of power is performed by an individual in order to enrich either himself/herself, another person or a corporation, creating losses to the state finance or state economy.55 Article 3 is arguably not all that different from ‘abuse of power for private gain’ or ‘misuse of public office or other forms of entrusted power for private or organizational benefit’.


There are seven unlawful acts that may be linked to corruption: creating financial losses to the state, bribery, gratification, embezzlement, extortion, unfair acts, and conflicts of interest. These are generally referred to as corrupt acts and are delineated clearly in Law No. 31 of 1999, as amended. The only other crime that is not mentioned here is money-laundering, which is a relatively new form of corruption. Money-laundering is, however, regulated by other specific laws.56


Indonesia has also ratified the UN Convention against Corruption (UNCAC),57 and this complements the existing anticorruption law regime. There has never before been a comprehensive anti-corruption law regime in the entirety of Indonesian history. However, many laws—whether anti-corruption laws or other laws enacted from time to time—relate to the fight against corruption, both directly and indirectly.58 Legally, there is no room for any individual to engage in corruption, given the laws and anti-corruption agencies in place. According to current laws, even a small token of appreciation, such as gift or souvenir, may be considered as gratification or facilitation of payment. Article 12B Law No. 31 of 1999, as amended, stipulates that any gratification for a civil servant or state employee, shall be considered as a bribe, when it has something to do with his/her position, and is contrary to his/her obligations or tasks. When the gratification amounts to Rp 10000000 (ten million rupiah) or more, the recipient must prove that it is not a bribe. But if the gratification is less than Rp 10 000 000, the public prosecutor must prove that it is a bribe.59 In other words, the common cultural notion that a gift or small token of appreciation is not corruption is no longer accepted under the current anti-corruption law regime.


Chapter III of the UNCAC stipulates that corruption includes bribery (of both national public officials and foreign public officials, including officials of public international organisations), embezzlement, trading in influence, abuse of function, illicit enrichment, laundering the proceeds of crime, concealment, and obstruction of justice.60 All states and state parties to the UNCAC are now obliged to adjust their anti-corruption law regimes to comply with the UNCAC. Those who do not have anti-corruption laws are to enact them immediately.61


The United Nations Development Programme describes the most common forms of corruption as bribery, embezzlement, extortion, abuse of discretion, favouritism, nepotism, clientelism, exploiting a conflict of interests, and improper political contributions.62 There may be other forms, depending on circumstances and localities.



Types of corruption



The following types of corruption are stipulated by Indonesia’s anticorruption laws:


• causing state losses


• bribery


• gratification


• embezzlement


• extortion


• unfair act


• conflict of interest.


The UN Convention against Corruption specifies the following types of corruption:


• bribery


• embezzlement


• trading in influence


• abuse of function


• illicit enrichment


• laundering of proceeds of crime


• concealment.


The absence of political corruption


Under Indonesia’s anti-corruption laws, there is no distinction between political and non-political corruption. However, political corruption has a special place within the subject of ‘corruption’ and is a more specific form of corruption. In the past and in many cases, the definition of corruption has been limited to simply ‘petty corruption’—corruption by need—so, understandably, ‘petty corruption’ is already covered by the term ‘corruption’. Conversely, ‘grand corruption’ relates very much to what is known as political corruption; that is, corruption by the holders of power such as politicians, their cronies and the ruling elite. This is more than white-collar crime. This type of corruption is not necessarily characterised by large amounts of money, but rather relates first and foremost to the controlling and perpetuation of power itself. Historically, this is not new. With new and emerging states, the struggle against corruption itself is a political struggle about the form of the state.63


Defining political corruption simply as electoral corruption— that is, ‘money politics’ and vote-buying—is far from comprehensive.64 Electoral corruption is only a small part of overall political corruption, although it is the most visible.65 Detecting political corruption is more complex than merely calculating how much money is spent by each electoral candidate. Because political parties struggle to generate campaign financing, candidates are often forced to finance their own election campaigns. Only a small number of candidates have the personal wealth and resources necessary to finance their own campaigns. Instead, most candidates must solicit funds from various sources, by fund-raising, and this is how electoral corruption finds its insidious gateway.66


Mietzner has written on party financing in the post-Soeharto era, arguing that political corruption has become widespread and transparent. Parties that lost their state subsidies in 2005 therefore had to seek new funding sources.67 In this respect, political parties made efforts, both legally and illegally, to finance their parties. One of the most notorious of these efforts was to increase salaries and allowances of members of the DPR by up to 82 per cent. This increase in salaries and allowances included payments for electricity, telephone, spouses, children, housing and intensive communication systems.68

OEBPS/images/title1.jpg
WAR ON
CORRUPTION
AN INDONESIAN
EXPERIENCE
TODUNG MULYA LUBIS

SSSSS





OEBPS/images/img_tab3.jpg
No. Year Cassation
1 2004 No data
2 2005 No data
3 2006 499 cases
4 2007 323 cases
5 2008 No data
6 2009 No data
7 2010 No data
2011 963 cases
9 2012 No data
10 2013 821 cases
11 2014 689 cases
12 2015 811 cases
13 2016 611 cases
14 2017 546 cases
15 2018 662 cases
16 2019 655 cases






OEBPS/images/img_tab1.jpg
s/ Year. 2004| 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011|2012 2013 | 2014| 2015 | 2016 | 2017 | 2018
Public procurementof | 2| 12| 8| 14] 18| 16| 16| 10| 8 9| 15 14| 1] 17] 17 188
goods and services

Tsunce of permissor | 0| 0| 5| 1| 3] 1] o o of s s ] 1 e
licences

Bribery IEEEREEEREEEEEE R
egal levies o o 7 2 3] of of of of 1] e i 1] of 4 2
Misuse of public of o] s s o] s s[4 s o A 2l ] 1] o]
budget

Money-laundering of o] o] o] o o o o[ [ sl s e[ e[ m
Obstructing justice o o] o o o o of of o[ o 3 o o 2[ 3] w
Sum. 2| 19] 27| 47| 37| 37| 40| 39| 48] 70| 38| 57| 99] 121 199] ss7






OEBPS/images/img_tab2.jpg
No. Year Examination |Prosecution |State funds recovered
(number of | (number of | (Indonesian rupiah)
cases) cases)

1 2004 523 460

2 2005 546 542

3 2006 588 515

4 2007 636 512 12.824.741.850.645,00

5 2008 850 849

6 2009 1530 1824

7 2010 2315 1715 No data

8 2011 1491 1169 198.210.963.791,00

9 2012 1401 1511 302.609.167.229,00

10 2013 1653 2023 403.102.000.215,00

11 2014 1537 2225 390.526.490.570,00

12 2015 1785 2446 642.612.382.187,00

13 2016 1527 2434 331.048.686.281,07

Total

15.092.851.540.918,07






OEBPS/images/cover.jpg
e






OEBPS/images/img_copy1.jpg
M A catalogue record for this

e book is available from the
LIBKARY  National Library of Australia






OEBPS/images/img_copy.jpg





