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One

The Coup



Port-au-Prince, September 28, 1991.


ANTENOR JOSEPH SWEPT into KID headquarters, several men flanking him. The building’s courtyard was packed, his wife and fellow democracy activist, Yvonne Pascal, wedged in among the nervous crowd. It was late afternoon, hot and still, with heavy clouds interrupting the sunshine.

“Tande! Tande!” he yelled. “Listen up! We think there’s going to be a coup tonight! Everybody’s got to leave!”

Yvonne’s heart jumped. There was an explosion of protest in Creole.

“How do you know?” someone called out.

“Evans got the word,” Antenor replied, his voice echoing off the walls. “There’s no way to stop it now. Go home!”

The shouting continued, but people began streaming out. Rumors had been flying through the city for weeks: President Jean-Bertrand Aristide was in trouble. Antenor’s warning only confirmed what everyone had feared.

Yvonne fought her way through the crowd to her husband. He pulled her aside.

“Tonight, tomorrow,” he said. “No one knows for sure. But it’s coming.”

Her chest felt tight. She had to get home, find the children.

“Don’t go outside,” he said. “Whatever you do.”

“What about you? Where will you be?”

“I may not see you for a while,” he whispered, holding her close. Everyone at the meeting was in danger, but as a key figure in KID—the Confederation for Democratic Unity—Antenor would now be a hunted man.

He hurried Yvonne outside, his arm around her. Downtown Port-au-Prince was a circus of hawkers and hustlers, the street choked with dented pickup trucks and tap-tap buses in frantic colors. Horns blared and thick blue exhaust clouded the air. Antenor signaled for a taxi, something they could not really afford. Several motored by—beat-up Toyotas and Hondas jammed with passengers—and he finally broke into a run, flagging one down at a clogged intersection. Yvonne squeezed in, and as the car pulled away, she watched her husband stride back toward the courtyard.

The cab careened around open-air markets and abandoned construction projects, then descended into Cite Soleil, a labyrinth of tin shanties and open sewers. Yvonne paid the driver and scurried down a muddy pathway. Shriveled men were hunched over dominoes. Bare-chested children in rags kicked at an empty plastic jug. Dogs scavenged through garbage, their ribs straining against sagging flesh.

She reached her three-room shanty, breathless. Her mother, Thérèse, was cooking rice and beans over a charcoal fire. Her six-year-old son, Jacques, sat on the floor, copying his name on a scrap of paper. Yvonne gave the boy a relieved kiss, then ran out to retrieve her eleven-year-old, Daniel, who was playing soccer in the nearby dirt churchyard. He didn’t want to leave, but she dragged him home.

With both kids inside, Yvonne ventured out to warn the neighborhood about the coup. There was little need. People already knew. She could feel it around her—a hard, dark fear. Young men were stockpiling machetes and rakes, shovels and old planks of wood, anything that might serve as a weapon. She grabbed someone’s arm. You can’t fight bullets with a stick, she argued. They had to resist, the man said. If enough people went to the palace, they could stop the military.

She shook her head. This was sheer stupidity. We have to stay alive for tomorrow! she cried. But they wouldn’t listen. Resigned, she used the fading daylight to fill extra jars with water at the public stone fountain. It would be too dangerous to go out after dark.

Through the evening and all the next day, Yvonne and her family waited, tense, uncertain. Other local organizers rapped on the door, slipped in to talk with her. The teledyòl—rumor mill—was churning. But there were no soldiers around. It was strangely quiet.

And then, as darkness fell, gunfire erupted.

Yvonne raced into a bedroom with the boys and yanked them to the floor, shielding their bodies with her own. Bullets ricocheted off the corrugated metal roof with a loud pang-pang-pang. There was shouting, punctured by more gunshots. Screams and cries followed, and her children broke into sobs. She crouched over them, singing, raising her voice whenever the guns grew loud. It went on all night, the air laced with the acrid smell of burning tires from protest barricades. Well after sunrise, her children finally collapsed into sleep.

Later, the news crackled over her father’s transistor radio on Radio Soleil: Aristide had been forced out of the country. She slumped in despair. Everything she and Antenor had worked for—Aristide’s election, a new beginning, a country where her children could have hope—was gone. Yvonne lay low with her family for several days, worrying, brooding. Finally, with the gunfire growing sporadic and distant, she stole outside to investigate. Clumps of melted tires smoldered in the alleys. Bodies lay in pools of blood, flies buzzing around them, dogs tugging at their limbs. A heavy truck rumbled by on the main road. Her neighbor passed on the rumor: the coup leaders had ordered the dead dumped in Titanyen, the paupers’ graveyard north of the capital.

Darting through the shadows, shanty to shanty, Yvonne made her way to the nearby pawnshop. She gave the owner a gourde , about twenty cents, to use the telephone. There was no answer at the KID office. She dialed the number again and again with no luck. Fearing the worst, she finally risked a visit to another KID member in a neighboring slum. Antenor, he reassured her, was safe. He’d gone into hiding in the Carrefour-Feuilles section of town, a poor hillside quarter overlooking the Port-au-Prince Bay. But KID’s headquarters had been ransacked and the group’s leader, Port-au-Prince mayor Evans Paul, had been arrested and beaten at the airport.

Yvonne steeled herself. While she did not have her husband’s public profile, she was a known activist in Cite Soleil, which put her in serious danger. Graver still, authorities would see her as a means to track down Antenor. She got home as fast as she could, and with soldiers prowling the streets, she kept to the shanty, her children beside her.

Several weeks later, her husband remained in hiding; Aristide was still out of the country; and Cite Soleil had plunged into a state of constant terror. Every day now, people in Yvonne’s neighborhood were slipping away. She knew some were bound for the countryside, seeking refuge with friends or relatives. But others were headed for the coastal areas—the beaches near Cap-Haïtien; the island of La Gonâve—where the boats lay waiting.
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New Haven, September 4, 1991.

 

A sturdy Asian man shuffled into class with an overstuffed leather briefcase and a Lands’ End canvas bag bursting with papers. He wore a navy blue blazer, and his stick-straight hair framed an open, fleshy face. He broke into a big grin.

“Hi, hi. I’m Harold Koh,” he said in a guttural buzz. “Welcome to Yale Law School.”

Koh greeted several students by name. They glanced around, wondering how he knew who they were.

“You’ve all got four classes this semester: constitutional law, torts, contracts—and the one that really matters.” Koh thrust his index finger in the air and his eyes lit up.

“This one! Procedure!”

Tory Clawson, a lanky first year in Birkenstocks, laughed along with everyone else. Nothing seemed to have gone right during her first day, but she’d heard that Koh’s class was something special.

“Civil procedure is the ball game!” Koh shouted. “The ball game. Everything comes down to procedure. Does everyone understand this?” He paused as if he expected the students to answer.

“If you don’t know procedure, nothing else matters. Contracts. You can have the most airtight contract claim in the world. You don’t know how to file a complaint, you’re out of luck. Torts. Someone can run over you with a tractor while a TV news crew films it. You don’t understand how to take discovery, you’ll never get the videotape!”

More laughter. Koh took off his coat and paced back and forth, limping slightly on his right leg.

“Procedure. Procedure. Everything,” he said in a self-mocking tone, “comes down to procedure.”

Koh went to the blackboard. Papers rustled on the desks as Tory and the other students reached for their pens.

In small capital letters, in the upper right-hand corner of the board, he wrote: 1. BIPOLAR & ADVERSARIAL.

“What’s the essence of a lawsuit in our system?” he asked, eyebrows raised. No one answered.

“In a civil system like they have in France, everyone cooperates in a search for truth. The parties work together to figure out what happened and how to make sure justice is done. But what do we do here in America? What do we do?”

He made a fist and shook it.

“Fight?” someone offered.

“Right! We fight. We fight. Our system is bipolar: two parties. And it’s adversarial. Roe versus Wade. Brown versus Board. Marbury versus Madison.”

Tory scribbled quickly.

Koh clenched both fists and held them out. “Let’s say there’s a disagreement between two parties. They start here.” He set his fists a few inches apart, indicating the extent of the dispute.

“But when they go to court, they don’t cooperate. They each take a harder line. They stake out positions here”—he moved one fist far to his right—“and over here”—and the other fist far to his left.

“Then pow!” He slammed his fists together. “They collide! And through this adversarial system, through this fight, what do we expect to happen?”

He paused for a moment, waiting for an answer.

“We expect the truth to emerge, right? Justice to be done. Right?”

 

Tory had come to Yale hoping to get involved in human rights work, though she wasn’t quite sure what lawyers in that area actually did. The idea had seized her during a stint volunteering in Nepal, where she’d witnessed the country’s 1990 democratic revolution firsthand. After marching with hundreds of thousands through Kathmandu’s dusty streets, she dashed for cover as the soldiers opened fire. Terrified, she watched as the crowds sprinted off barefoot, leaving behind crumpled bodies amid a sea of flip-flops. But the momentum shifted that day. The king soon lifted the ban on political parties, and jubilant throngs flooded the city squares. Surrounded by bright flags and chanting activists, Tory felt an overwhelming exhilaration. These people had changed the world.

Many Americans had been talking about going home, but that was the last thing on Tory’s mind. Despite continued violence—and the worries of her parents back in Bernardsville, New Jersey—she was now more determined than ever to stay and help the country as much as she could. She’d been driven by that impulse since the age of twelve, when she saw a Save the Children ad featuring a little Nepalese girl. The flickering images of a destitute child among the craggy mountains captured her imagination, gave her a purpose. She took up babysitting so she could sponsor a child herself, mailing off checks to the organization every month. By age twenty-two, she had spent a year and a half in Nepal, working as a volunteer in literacy programs and fighting the sale of children into sexual slavery. But in the wake of the revolution, she wanted to do something bigger, more political. Then she learned that American attorneys had come to Kathmandu to draft the country’s new constitution. A human rights lawyer, she thought. That’s what I’ll be.

But now that she’d arrived in New Haven with her batik print shirts and Nepalese bedspread, law school seemed to have been an awful plan. The Sterling Law Quadrangle, a run-down Gothic warren, teemed with superachievers who wore their ambitions like designer labels. There were published authors, national champion debaters, people who’d triple-majored in college. Some students already had Ph.D.’s. Political arguments raged in the dimly lit hallways and the cramped courtyard. Everyone seemed to know so much about the law already—the names of the big firms in New York and Washington, the important judges. She felt she’d never catch up.

“Each of you thinks you’re the mistake,” Dean Guido Calabresi had sighed at his September welcome speech. “You believe you’re the one student who shouldn’t be here. The one who’ll be exposed as a fraud. Well, I assure you, none of you is that person.” Tory didn’t buy it. I am the mistake, she thought, eyeing the other members of her 160-person class. Though she’d excelled at Trinity College, getting nearly all A’s, she couldn’t shake the feeling that she’d been swimming in a very small pond. She was never going to make it at Yale.

Normally outspoken, she turned mute in class, scared of sounding stupid. The dense course material disappointed and befuddled her. There was nothing about human rights. Instead, she was puzzling over an ancient contract case about the late delivery of a crankshaft for a mill. And while she’d had high hopes for constitutional law, it turned out to be a quagmire of irrelevance. Who cared whether a farmer had to obey a wheat production quota? Within days she hated opening her casebooks.

Civil procedure, the least intuitive of Tory’s four required courses, should have been the biggest problem of all. It covered the technical rules of the system—how to file and litigate a case in court—and was chock-full of quirky, intricate concepts. But Professor Koh blew away the Socratic confusion of her other classes. With a patter of corny jokes and references from Michael Jackson to Marlon Brando, he reduced the most incomprehensible case to a simple idea, introduced every new concept in a way she could readily understand.

“Forum shopping! Forum shopping!” Koh repeated. “Does everyone understand what this means?”

Tory scrawled the words in her notebook.

“Parties looking for a jurisdiction with law that’s more favorable or a judge more likely to rule for them. How’s it work? How’s it work? My daughter. Emily. Just six years old! She wants soda. So what’s she do? ‘Mommy, can I have some Sprite?’”

Here Koh’s speech mimicked his daughter’s—high-pitched, pleading—to much laughter. Then he was back to his own voice, earnest, intense.

“My wife says, ‘No.’ So what’s Emily do? She’s smart! She comes to me! A different judge! ‘Daddy, can I have some Sprite?’ ‘Sure!’ What’s just happened? My daughter is a party who has gone from a less favorable forum to a more favorable one to secure the ruling she wanted! That’s forum shopping!”

No matter how complicated a topic first seemed to Tory, Koh made it accessible with a divide-and-conquer strategy. He cut every issue into tiny parts, then numbered every one, delivering each part to the class as a discrete nugget of crucial information. “There are four (or six, or three) things you need to know…” prefaced his analysis of any doctrine, criticism of any theory. The legal opinions Tory read went on for pages and pages, a mass of foreign jargon that she would highlight, underline, and reread—all to no avail. But at the end of class, when Koh was done with a case, he’d tied it up in a neat, numbered bundle.

Dispensing with the meandering philosophical style of Tory’s other courses, Koh controlled his students as much as he did the material. They were absorbed into his lectures, literally assigned parts to play. With each topic he introduced, he would designate a person as the keeper of that snippet of learning.

Whenever he returned to the topic, he’d cue the student: “Because federal judges are what kind of judges?”

“Article III!” came the answer.

“Article III judges. Article III of the Constitution!” Koh shouted. “Appointed for how long?”

“For life.”

“For life! Why does that matter?”

“They don’t have to worry about political pressure.”

“Right! That was the first day of class. Remember? The seven parts of our traditional bipolar model of adjudication! Number five: a neutral, competent decision maker. In the federal courts, a judge who is appointed for life. A decision made by the framers of the Constitution to ensure that judges are impartial and will not try to appease the political branches of our government!”

At times, Koh conducted class almost as if it were an orchestra, gesturing and pointing to students as he turned the pages of his casebook. It all happened at a dizzying pace and Tory had to write as fast as she could to keep up. There were days when she felt overwhelmed by the sheer amount of material, and Koh’s intensity could be intimidating. But she left class optimistic and energized, the logic of the subject beginning to take hold in her mind, the cases starting to fit together in a grand pattern.

It wasn’t just that she felt Koh helped her truly understand the law. It was his passion and conviction that the legal system could secure justice. Now and then, he would point out where an outcome was unfair, where critics had their concerns: “We don’t really believe judges are neutral, do we? The tradition of legal realism, right? It’s all politics?” But most of the time, he seemed to side with the reasoning of the case they were studying—explaining why it made sense and how the law had evolved over time to become a fair system.

Tory knew there were other celebrated teachers at Yale. She’d heard the students rave about them in the chandeliered dining hall: Bruce Ackerman, an eminent constitutional theorist, all waving arms and mad chalkboard slashes; Akhil Amar, a wispy, bearded prophet who specialized in the mind-bending subject of federal jurisdiction; Owen Fiss, a guru of 1960s Supreme Court jurisprudence who, according to legend, had once gleefully hurled the Federal Rules of Civil Procedure across the classroom to demonstrate their worthlessness.

But for Tory, Koh had a charismatic presence all his own, and many at Yale seemed to share her enthusiasm. While the average law school class had thirty to forty students, Koh’s lecture courses ballooned to two hundred people or more. Students crowded around him in the halls and jammed his office, repeated favorite lines from his courses like a catechism, and sought his advice on everything from summer jobs to romantic interests. Tory still had doubts about her other classes and her own intellectual talents. She also remained unsure where human rights fit into the equation. But Koh made her hopeful that Yale was the right place for her after all.

 

Lisa Daugaard had nothing but disdain for Harold Koh and pretty much all of Yale Law School, for that matter. In her estimation, it was packed with corporate careerists and liberal sellouts, and the institution itself was too hidebound and self-satisfied to do much good in the world. Her first semester, she lit into her contracts professor for teaching a case involving a black lynching, nearly driving the woman to tears. Then she went after her constitutional law instructor for giving short shrift to Korematsu, the Supreme Court decision allowing internment of Japanese Americans during World War II. Outside of class, she ran with the Law and Liberation crowd, who saw the legal system as a tool for rich, white men to maintain their money and power. If there was a leftist cause at the law school, Lisa Daugaard was inevitably protesting louder than anyone, and it wasn’t long before many at Yale were calling her “Lisa Do-Good.”

Though she was still in her early twenties, Lisa’s activism stretched back two decades. When she was only four, she’d tugged her younger sister out to the backyard of their Seattle home, positioned her against one of the family’s two cottonwood trees, and tied her to the trunk with a jump rope. Lisa then bound herself to the other tree. Their father soon emerged to find Lisa glaring at him defiantly, her confused sister beside her. He decided not to cut down the cottonwoods after all.

Lisa’s activist drive was powered by a ferocious intellect. She skipped kindergarten and then everything after seventh grade, enrolling at the University of Washington at the age of twelve. Most every subject came easily to her, but it was history that seized her imagination. She devoured books about Europe’s exploitation of Africa and the Caribbean during the era of colonialism. The abuses committed by the Western powers infuriated her, and she fantasized about joining an indigenous rebellion back in the nineteenth century.

Lisa finally found the fight she’d been itching for when, just seventeen years old, she entered graduate school at Cornell. It was the mid-1980s, and students across America were demanding that universities divest their endowments of companies doing business in South Africa, then still under apartheid. Lisa became a leader in one of the bitterest divestment struggles in the nation, with protesters numbering in the thousands. Her clashes with campus police began with sit-ins, then escalated after she padlocked a building to prevent a board of trustees’ meeting. She ended up with an arrest record longer than her transcript. Eventually, the officers all knew her by sight: a short, cute brunette in a cheerful T-shirt and jeans. After arguing her way through countless disciplinary proceedings, she took to representing other students against the administration. She won almost every case. Law, Lisa came to realize, could play a key role in her activism. She dropped out of her Ph.D. program in political science and headed off to Yale.

Lisa met Harold Koh in the spring of 1991, as a second-year student in his international business transactions class, known as IBT. She hated every minute of it. “It was the most intellectually bankrupt material I’ve ever dealt with,” she complained to a classmate. “I have no fucking clue why I stayed in the class.” What was the real meaning of all the lists he wrote on the board, the principles he plowed through each day? In Lisa’s view, Koh was blindly endorsing “the repressive project of American capitalism”—and co-opting his students along the way. She found his teaching style as dubious as the coursework itself. Why should everyone just parrot Koh’s words back to him? Wasn’t anyone interested in challenging his ideas?

After the IBT class, she’d seen enough: Koh was of the system, by the system, and for the system. She would never have dealt with him again had it not been for a radical New York lawyer on campus named Michael Ratner. To Lisa, Ratner was the anti-Koh. Bearded, bald, and fond of quoting Che Guevara, he’d represented everyone from inmates in the 1971 Attica prison rebellion to Nicaraguan citizens attacked by U.S.-funded contras . Ratner had come of age at Columbia Law School during the Vietnam War, and he considered most politicians “corrupt assholes.” Along with his colleagues at the Center for Constitutional Rights, he’d even sued to halt the president from sending U.S. troops into battle. Twice. “What’s the purpose of going along with the status quo?” Ratner would ask. “The government has enough paid people to do their dirty work.”

Lisa had first spoken to Ratner while at Cornell, seeking legal advice in her fight against the administration, and when she learned that he taught a human rights clinic at Yale, she couldn’t wait to sign up. It would mean the chance to file real cases with a lawyer she considered a role model. But to Lisa’s bewilderment, Ratner’s co-teacher was, of all people, Harold Koh. She couldn’t fathom what interest Koh might have in human rights—and how could he and Ratner be working together?

She joined the clinic anyway, and as the weeks passed, Lisa found herself even more puzzled by Koh. The students in the Lowenstein International Human Rights Clinic were generally like sixties activist Allard Lowenstein himself—idealists committed to social justice. Koh just didn’t seem to fit. Yet he’d founded the clinic. And here he was, suing a Guatemalan general for torture, staying late to finish court filings himself.

But Lisa had more important things to do than figure out her professor’s contradictions. She had her own torture case in Nicaragua to work on with Ratner, and a new issue, not connected to the clinic, had grabbed her attention. In early October, the newspapers were filled with images of dead bodies in Port-au-Prince. There’d been a violent military coup in Haiti’s capital, forcing the nation’s first democratically elected president to flee the country.

The news left Lisa deeply troubled. Given her fascination with the colonial era, she already knew plenty about Haiti’s blood-soaked past. Almost two hundred years earlier, the former French colony’s half-million slaves had revolted against their plantation masters, defeating Napoleon’s army and creating the world’s first black republic. But history had not been kind to Haiti since then. France demanded massive reparations as a condition of trading with its former colony, crippling Haiti’s fledgling economy. The United States, with its own restless slave population, refused to recognize the new country for decades. During World War I, American Marines invaded Haiti to stem creeping German influence, and through much of the twentieth century, the United States supported brutal dictatorial rule in the name of regional stability.

The two constants in Haiti seemed to be terror and a massive divide in wealth. The point was driven home by a novel Lisa had read, The Comedians, by Graham Greene, depicting life under the Duvalier regime in the 1960s. There was a sliver of the obscenely rich, known in Haitian Creole as the boujwazi, with their distended bank accounts and Hermès accessories. Then there were the rest of the people—impoverished, often illiterate, and hopeless. For years, the boujwazi had sided with any dictator willing to keep the starving masses in their place, a task carried out with the eager assistance of the Haitian Army.

But in December 1990, something Lisa considered almost miraculous had happened. Buoyed by popular will and backed by the United Nations, the country held its first democratic election. In a landslide that defied almost all expectations, the people brought to power a radical, charismatic priest named Jean-Bertrand Aristide. A child of the slums and a gifted orator, Aristide had preached for years about the rights of the poor, surviving ambushes and assassination attempts until followers declared that he was mistik, protected by special powers. We will all “sit around the table,” Aristide promised his fellow Haitians, “instead of just a few, with the rest underneath, catching the crumbs.”

He took office in February 1991, amid riotous celebration, and true to his word, his first act was to invite the poor to lunch on the lawn of the National Palace. Lisa was ecstatic. The new president’s political movement, Lavalas, or The Flood, involved precisely the sort of popular activism she believed in most, uniting thousands of local organizers and democracy supporters in the name of self-government and economic justice. Yet all her study of history had convinced her that Lavalas could never succeed. Democracy rarely if ever prevailed in postcolonial developing countries. The poor and the weak almost never won—and certainly not in a system as corrupt as Haiti’s.

As it turned out, Lisa’s initial fears were realized in just a few short months. From the start, the country’s boujwazi considered Aristide a grave threat to their wealth and position, and the new president was on equally precarious terms with the Haitian military. After he dismissed several generals and pressed for economic reform, rumors of a coup gathered like dark clouds. The gale hit on the night of September 29, 1991.

Depressed, Lisa sat in the dining hall and read the details. After nightfall, soldiers had charged the president’s home north of the capital. Aristide fled to the National Palace, where crowds had converged from the slums to defend him, but he was captured and dragged to the headquarters of the Haitian military. Brigadier General Raoul Cedras, chosen by Aristide to lead the armed forces, was waiting for him. “I’m the president now,” Cedras allegedly said to his troops. “What should I do with the priest?” They urged him to execute Aristide. But after hasty intervention by foreign diplomats, the ousted leader was shoved onto a plane bound for Venezuela.

In the weeks that followed, hundreds, perhaps thousands, of Aristide supporters were beaten, shot, and attacked with machetes, tortured and terrorized into silence. But as Lisa had expected, the international community did little in response. A trade embargo imposed by the Organization of American States was meant to force Cedras to the bargaining table, yet over time all it did was devastate Haiti’s poor. She saw Washington’s other diplomatic efforts as pathetic, empty gestures. Nor was she surprised. Haiti was poverty-stricken, black, and strategically insignificant—and Aristide’s anticapitalist diatribes had earned him enemies at the Central Intelligence Agency and the State Department.

A month after the coup, with no end to the violence and no sign that Aristide would soon return, newspapers reported another development: Haitians were fleeing their country. Old fishing boats, rickety sailing vessels—people would rig any craft available, gather cornmeal and drums of water, and shove off in the dead of night. Around Halloween, the U.S. Coast Guard intercepted the first boats in the Windward Passage between Haiti and Cuba, taking everyone aboard and destroying their vessels as hazards to navigation. By mid-November, over one thousand Haitians were crammed onto Coast Guard cutter decks, sleeping on cardboard mats.

Still, the boats kept coming. Soon there were fifteen hundred refugees* in U.S. custody. Then two thousand. Reports of vessels lost at sea piled up, with hundreds of people missing, presumed drowned. The Coast Guard was now deploying fifteen cutters for the operation, among the largest efforts it had ever undertaken in the Caribbean, and while the Navy assisted with two more ships, even that wasn’t enough.

Human rights groups and some members of Congress called on President George H. W. Bush to bring the Haitians to the United States and grant them “temporary protected status,” as the federal government had done for refugees from Kuwait, Lebanon, and elsewhere. But the White House refused, and the cutters cruised in slow circles off the coast of Cuba, awaiting further orders. Coast Guard spokesmen made no effort to hide their distress when they talked to the media. “The numbers are building up,” one official warned the New York Times. “The ships involved are building up, and this thing is coming to a boil.”

[image: space]

Yvonne stopped typing to listen. More gunshots followed, but they were still in the distance.

She studied the leaflet in the secondhand typewriter and tried to ignore her hunger. She’d eaten only a piece of bread that evening, washed down with a cup of watery hot chocolate. A few days earlier, she’d had nothing.

She adjusted her flickering gas lamp and went back to typing.

Pa dekouraje. Don’t be discouraged.

Pa kite Makout yo pran pouvwa. Don’t let the Macoutes take over.

Titid ap tounen. Aristide will return.

She pulled the paper out and set it on the stack of finished leaflets. Every day, more people fled Cite Soleil. Soldiers had killed a member of KID in her neighborhood, and she only dared to visit Antenor, who was still in hiding, on rare occasions. But Yvonne refused to keep quiet. If people didn’t speak out, the whole country was going to fall apart.

A muffled hum emerged from across the sewage canal, growing into the familiar rumble of a military truck. She paused. The truck drew closer, accompanied by staccato gunfire, then ground to a halt. There were angry voices and footsteps.

She checked the door, her breath coming in short gulps. The heavy, old-fashioned key rested in the iron lock; the handle was secure. Then she thought of the lamp. She hurried to cut off the flame.

Thud-thud-thud.

Yvonne froze. They were outside her shanty.

Crack! The door smashed against the wall. Soldiers bolted into the room. She screamed.

“Kouche atè a!” one of them commanded.

They threw her to the floor. A heel ground into her back.

Yvonne’s mother, Thérèse, stumbled out of bed.

“Rete la!” Thérèse begged the men. “Rete la!”

One of them replied with a punch. She collapsed.

A soldier hovered over Yvonne, his boot now digging into her spine.

“I’m…pregnant,” she gasped.

Two soldiers yanked her arms behind her and forced handcuffs around her wrists.

“Kote Evans Paul?!” Where is Evans Paul?!

“I…don’t…know.”

A soldier grabbed her leaflets, kicking over the table. The typewriter crashed to the floor.

“What about these?!” he yelled, shaking the papers.

Another soldier kicked her in the mouth before she could answer. The taste of blood bloomed on her tongue.

“Manman, manman, manman!” Daniel and Jacques were screaming from the other room. Yvonne struggled to stay conscious, to mumble something to them from her swollen lips.

The men dragged her outside and heaved her into their truck. Thérèse cried from the door, but the engine kicked over, drowning out her voice. The rest of the soldiers jumped in and they roared away.

The men kicked and spat on Yvonne as the truck bounced along the potholed road. Finally, they lurched to a halt. The soldiers forced her to her feet and marched her into a squat concrete building: Recherches Criminelles. She mouthed a prayer. Ostensibly the Criminal Research Bureau of the Port-au-Prince Police, it functioned more like a torture chamber.

The soldiers pushed her past several prisoners and shoved her into a dark cell. Sometime later, two men entered. They wore the light shirts and dark blue pants of Haitian policemen and the taller one had on sunglasses in classic Macoute style. He took a long drag on his cigarette, then exhaled in her face. She coughed hard.

They knew Antenor Joseph was in hiding, he told her. They knew he was somewhere in Port-au-Prince.

“Where?” he demanded.

She pursed her lips, eyelids heavy, and shook her head.

He rammed the cigarette into her shoulder, driving the burning ash through her skin. She jerked her arm back with a scream.

Then they began hitting her. There were rifle butts, fists, and boots. Her body snapped with the blows, heaving one way and then another. The pain turned to numbness and confusion. She felt something hot and wet on her legs. Blood was streaming out of her, soaking her jeans a deep crimson.

The baby was gone.

When Yvonne came to, she was lying on the cell’s concrete floor. Her back burned and puss oozed from the cigarette wound. Her clothes were caked with blood.

Dazed, her throat parched, she drifted in and out of consciousness. She heard other cell doors creak open as prisoners were dragged off, pleading, groaning.

Then her own door opened. She knew what was about to happen. They would take her outside and put a gun to her head. There would be a single shot, and she would collapse. Then they would heave her body into a truck and drive off to Titanyen.

But instead, the guards took Yvonne to a military hospital. She spent three days handcuffed to a bed, wondering why they had spared her. Doctors appeared, examined her, left. And then, with no explanation, a guard unlocked her handcuffs. He escorted her to the entrance and pushed her outside.

Yvonne squinted, numb, eyes adjusting to the harsh midday sun. She touched her forehead with a wince. It was badly bruised. A truckload of soldiers rattled past, and she shrank back into a shadow.

She couldn’t go on like this. She’d told others not to flee, to stand firm, but Yvonne now realized it was impossible for her to stay. If she remained in Cite Soleil, sooner or later, they would kill her.
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It was the week before Thanksgiving at Yale: cold, dark, and busy, with everyone now deep into the semester. Plenty of first-year students struggled in the early months before finding a rhythm to the coursework and a niche in the school’s politically charged social world. For Tory, though, things had gone from bad to worse. Her “small group” constitutional law class was meant to provide guidance and support, but the atmosphere had turned poisonous. There were bitter arguments about feminism and abortion rights, and at a cocktail party at her professor’s house, too much alcohol turned a debate into a full-blown fistfight. The class assignments, meanwhile, left her miserable. Despite hours of effort, Tory couldn’t figure out how to write her first paper, a legal memorandum analyzing several court cases. “I’m not going to tell you your work is good,” the professor told her, “because it’s not.”

Even more depressing, Tory found herself souring on Harold Koh. In September, the dean had stressed to Tory and all of her classmates that they were “off the treadmill.” He meant they were free from the pressure of grades (the school ran on an Honors/Pass system) and job-hunting (a Yale law degree opened most any door). Follow your passion, Calabresi had implored. Don’t mindlessly jump through hoops and collect gold stars on your way to graduation. And yet as the fall semester went on, Tory began to think that if anyone were still on the treadmill—and encouraging others to join him—it was Koh.

He often talked up the career path of clerking on an appellate court and then the Supreme Court, working at the Department of Justice, and ultimately becoming a law professor, all of which he had done. The students surrounding him were hypercompetitive Ivy Leaguers, the type who most intimidated Tory. They all seemed to be playing the system for advantage—angling for research positions with professors, eyeing the prestigious private firms, and lining up recommendations for judicial clerkships. And when it came to the clerkship game, a letter from Koh was among the most valuable at Yale. He’d helped send over two dozen students to the Supreme Court, many of them to his mentor, Justice Harry Blackmun. Entire law schools couldn’t match those numbers.

Tory knew she didn’t want to be part of that world. As far as she could tell, Koh didn’t value the sort of in-the-trenches public interest activity that had brought her to Yale in the first place. She’d heard that Koh ran some kind of international litigation clinic, but she assumed it was just another exercise in what she dismissively called “being high-powered.” As the weather turned cooler and the leaves fell, she lost interest in his class, smirking at the eager students who flocked around him. Why care so much, she wondered, when the only goal was winning a fancy position, an important title? Increasingly convinced that Yale was no place to do human rights work, Tory began to think about leaving law school.

 

The Lowenstein Clinic’s weekly meeting had just wrapped up, and Lisa Daugaard was stuffing her papers into her backpack when Michael Ratner made a last-minute announcement. Earlier that day, he’d spoken with a lawyer in Florida named Ira Kurzban, a longtime advocate for a cause few people cared about: the rights of Haitian refugees. On the phone from Miami, Kurzban had sounded a little frantic to Ratner. He was suing the U.S. government over some massive federal operation in the Caribbean and needed emergency help.

Lisa immediately volunteered along with two other students, and they were soon on a conference call to Florida. Kurzban, deluged with work, only had time to give them a quick summary. The Coast Guard had supposedly run out of space to hold Haitians on its cutters, he said. The administration had been trying to send the refugees to other Caribbean countries with little success. So, under orders from the White House, the Coast Guard had started to return the refugees to Port-au-Prince.

Convinced innocent people were about to be killed, Kurzban and other immigration lawyers in Miami had hastily filed a lawsuit against the Bush administration to halt the repatriations. The case, Haitian Refugee Center v. Baker, was named for the lead defendant, Secretary of State James Baker. A lower court had issued an emergency ruling in the refugees’ favor, but Kurzban had to defend it the next day on a fast-track appeal. There was a lot of technical research to be done and not enough attorneys to help. Kurzban needed answers by the next morning.

As Lisa hurried through her assignment that night, she got a glimpse of the central issues in the case. It turned out that the Coast Guard was intercepting the Haitian vessels under a 1981 agreement between the Reagan administration and former Haitian dictator “Baby Doc” Duvalier. The Reagan-Duvalier deal gave the United States the unusual right to force Haitians back to their homeland if they were headed to America without permission. The United States had no such agreement with any other country in the world, but fleeing Haitians, President Reagan had said in an official proclamation, “threatened the welfare and safety” of the United States. Predictable enough, Lisa thought: the White House had promised to keep foreign aid flowing to a dictator to prevent an in-flux of poor, black immigrants.

But the deal had a critical exception. The United States had declared that it would not return anyone to Haiti who qualified as a bona fide political refugee, as opposed to an “economic migrant” simply looking for a better life. This was a legal duty, not an act of charity. Under both American and international law, people fearing persecution based on their political beliefs, race, or certain other factors could not be returned to their persecutors. The bedrock principle of non-return, or non-refoulement, as it was known in immigration law, dated back to a United Nations treaty drafted after the Holocaust. Over one hundred nations, including the United States, had adopted the treaty’s principles.

To ensure that no political refugees were sent back to Haiti, the Immigration and Naturalization Service, or INS, had kept officials stationed on the Coast Guard cutters plying Caribbean waters. The screening procedure was brief. Whenever a Haitian vessel was intercepted, an official would ask each person a few questions and then make a snap decision: on to the United States to file a formal asylum claim, or back to Port-au-Prince.

The INS statistics on Haitian refugees were striking. Though Haiti had suffered under repressive dictators for most of the past decade, the INS had rejected 99.9 percent of the fleeing Haitians intercepted by the Coast Guard. Out of 23,000 people interviewed from 1981 to 1991, only 28 were taken to America. During the same time frame, the United States had welcomed hundreds of thousands of refugees from elsewhere around the world, including Cuba, the then–Soviet Union, Cambodia, Ethiopia, Vietnam, Afghanistan, and Iran.

In the view of people like Kurzban, the Haitian interdiction process reflected a virulent, entrenched racism. He knew the interviews tended to be mere formalities, conducted right after the Haitians had been plucked from the sea, exhausted and dehydrated. The INS simply declared everyone an economic migrant and sent them back—and the practice was continuing despite the coup. But with the Cedras regime terrorizing Haiti, the lawyers in Florida were demanding an end to the rushed interviews. They called for a more careful method of identifying people who had legitimate claims of persecution.

With a better understanding of the Kurzban team’s objective in Baker, Lisa faxed off her research late in the evening and went to bed. To her disappointment, there was nothing more to do on the case the next day because the lawyers had left the country. After a lot of procedural wrangling, the Florida court had halted the repatriations and granted Kurzban’s group access to the Coast Guard cutters in the Caribbean. They were now going to investigate the way the INS was conducting the interviews. Lisa kept tabs on things through the newspaper. Events were unfolding fast, and attention now focused on the American naval base in Cuba.

 

The court order preventing the Coast Guard from sending refugees back to Haiti created an instant crisis for the White House. Bush officials now had to find somewhere to hold five thousand tired and hungry people. The administration did not want to bring them to Miami for fear of encouraging more Haitians to flee. Nobody considered that a wise political move, especially with a U.S. presidential election looming. As the clock ticked, officials raced through other alternatives, including Caribbean islands like Vieques, off the coast of Puerto Rico. But they could find no place with the infrastructure to build a sufficiently large refugee camp. Finally, they turned to Guantánamo Bay.

The naval base at Guantánamo, on Cuba’s southern tip, was America’s oldest overseas military facility, a forty-five-square-mile windswept stretch of hills taken by U.S. forces in 1898 during the Spanish-American War. American control of the land around the bay was formalized in 1903. That year, President Theodore Roosevelt’s administration leased it from the newly formed Republic of Cuba as a naval base and coaling station. Almost ninety years later, the federal government was still paying a yearly rent check of about four thousand dollars to a disgusted Fidel Castro, who refused to cash it. The troops at “Gitmo” had waited out the Bay of Pigs invasion and the Cuban missile crisis on high alert, but those dramatic days were gone. With the fall of the Soviet Union, the base had lost most of its strategic importance, and it wasn’t the place an ambitious young officer wanted to be.

The government had little precedent for detaining people on Guantánamo, though in the late seventies, about one hundred Haitian refugees had been held there briefly after they had tried to sail for the United States. Now, though, officials from the Justice and State Departments embraced the Guantánamo option. The INS screening interviews would be much easier on land, and the base had the necessary infrastructure and an advantageous location. It was less than 125 miles from Haiti but well beyond U.S. borders, with severely limited access from the mainland. That gave the government effective control over the press and any other group that might seek contact with the refugees.

But the most important factor behind the decision was a legal one: Justice Department officials believed that American law didn’t apply to foreigners on an overseas military base. Assuming that Justice was right, the INS could process the asylum seekers on Guantánamo without following all the requirements of domestic immigration law. And the government would have a strong argument for getting Kurzban’s lawsuit thrown out of court.

Defense officials didn’t like the Guantánamo plan one bit. They had no interest in playing caretaker for thousands of Haitians, particularly on an overseas base. Building a refugee camp would take money and manpower no matter where it was done, but Guantánamo presented special headaches. Castro had cut off the water in 1964, so the base depended on an expensive desalinization plant. Food and other supplies had to be delivered by barge or military transport planes. And while the oppressive heat didn’t seem to bother the iguanas, sand flies, or banana rats, few human beings spent time on Guantánamo without complaining about it. In a last-ditch argument, the Pentagon insisted that the treaty with Cuba only permitted naval activities on the base, but Justice and State prevailed.

Two days before Thanksgiving, Marine Brigadier General George Walls Jr. and a Joint Task Force made up of hundreds of GIs from all four branches of the military arrived at Guantánamo to carry out Operation Safe Harbor. Working under a blazing Caribbean sun, the troops pitched 135 twenty-person tents at an unused training site, providing accommodations for more than 2,500 refugees. The Haitians were directed off their Coast Guard cutters and funneled to the new camp in yellow school buses. Within days the camp was filled to capacity, and Walls received orders to expand the operation. He set up a massive facility on the inactive McCalla Airfield—hundreds more tents, along with showers and rows of portable latrines, all surrounded by razor wire. Soon, more than six thousand refugees were warehoused on the base under the guard of nearly two thousand soldiers.

With the cutters emptied, the Kurzban team’s examination of the interview process took place on Guantánamo. The results made Kurzban seethe. After conducting several depositions, he concluded that the asylum officers responsible for screening the refugees didn’t know basic facts about Haiti’s political situation. Worse, he got the strong sense that they were under pressure from Washington to “screen in” as few people as possible, ignoring legitimate claims in order to keep the numbers down.

Kurzban and his team returned to Miami to convey their findings to the judge in the Baker case, a liberal-minded maverick named Clyde Atkins. Their efforts paid off, briefly, as Judge Atkins kept the ban on refugee returns in place. The media, meanwhile, latched on to the story of careless INS interviews—and the number of political refugees screened in to the United States shot up. But the government quickly appealed, and over the next several weeks, a series of contradictory rulings followed. In a game of judicial whack-a-mole, the conservative federal appellate court in Atlanta, Georgia, knocked down lower-court orders for the refugees as fast as they were issued.

The Baker litigation was now the talk of the Lowenstein Clinic. In class, in the hallways, Lisa would ponder each new ruling with the other students. Baker had a special excitement to it. The clinic’s current torture cases against dictators and military figures sought “retrospective relief,” meaning compensation for victims who’d been hurt long ago. But Kurzban and his colleagues were trying to stop injustice on the fly, forcing reform of an ongoing foreign policy operation. Adding to the sense of urgency, the crisis continued to play out in the papers, often on the front page, alongside reports on the harsh political situation in Haiti and the desperate circumstances of ordinary Haitians.

To the students’ disappointment, the appellate court threw out the Baker case for good in early February 1992. The court’s decision came down to one principle: Haitians were outside the United States, so they had no protection under American law. In fact, the court implied, they had no rights at all. No matter how the INS might mishandle their asylum claims, no matter what fate they might face in Haiti, they had no recourse. The Coast Guard repatriation process resumed the day of the court’s decision, and Kurzban and the other Baker lawyers were now down to one option: the U.S. Supreme Court.

[image: space]

Yvonne returned home to her shanty, bruised and hobbling, just long enough to see her children. Her mother bathed her and put coffee compresses on her head. Jacques was crying; Daniel, too frightened to speak. Yvonne reached for them and smiled weakly. Everything is okay, she promised. Everything is all right. She tucked them into bed, and at last managed to sing them to sleep.

Back in the kitchen, she whispered to her mother that she had to leave. They’d all be safer without her around. She didn’t know where she’d go, she said, brushing away the tears. Somewhere far away. Perhaps Baradères. She asked Thérèse to tell the boys manman had gone on a little trip. When Yvonne had figured things out, she would call the pawnshop or send a letter.

Her mother nodded. It turned out that a local police officer had tipped off the military on Yvonne’s whereabouts. He was prowling the neighborhood, his rifle slung over his shoulder, and he’d surely be looking for her again.

She woke early the next morning and stuffed a few things, including her KID papers, into an old backpack. It would still be hours before the women went to the open ditches to wash clothes, and the only sound was a crying rooster. She did not expect to see anyone from the police or military at this time of day, but just in case, she pulled a floppy straw hat down low over her face. Then she slipped out the back of the shanty and hurried along the sewage canal.

It was the same route she’d once taken to school. She’d been an excellent student—so promising, in fact, that the nuns had moved her to the morning classes, where French was spoken instead of Creole and all the other children wore better uniforms than Yvonne’s parents could afford. They were just able to eke out tuition for her—her mother earning a dollar a day sewing baseballs while her father scraped for work as a handyman. But then Thérèse fell ill with tuberculosis and lost her job.

Crushed, Yvonne had to leave school. She began asking questions about the gaping divide between rich and poor, questions her nervous parents warned would only lead to trouble. Her sister and brother didn’t cause such problems. What drove Yvonne to stick her nose where it didn’t belong? But after she met Antenor Joseph, a hard-driving activist in a neighboring slum, she turned radical. An aide to KID leader Evans Paul, the future mayor of Port-au-Prince, Antenor was committed to democracy in Haiti as if his life depended on it. Yvonne threw herself into the cause with him, and after Aristide declared he would run for president, she gave every free moment to the election effort: organizing voters, teaching the illiterate how to mark the ballot. Following Aristide’s stunning victory, she celebrated all night with Antenor and her neighbors in Cite Soleil, dancing to the music of Haitian singer Manno Charlemagne.

The sun was casting shadows on the puddle-filled streets when Yvonne reached the Carrefour-Feuilles neighborhood where Antenor was now hiding. She’d been told to go to a certain intersection and wait near a stall where someone sold coffee. A young man finally passed by, murmuring her name. He hurried her through a maze of alleys—left, right, then left again—to the safe house.

It was dark inside. As Yvonne’s eyes adjusted to the gloom, her husband appeared to her, first in outline, then feature by feature—his high forehead, his bright eyes. Antenor gasped at the welts on her face, gathered her in his arms. But when he asked her about the baby, she could only shake her head. An hour later, anguished and afraid, Yvonne told him she was headed for the countryside. Before she went, her husband fished twenty gourdes out of his pocket, about four dollars. He pressed the money into her hand.

“Kenbe fèm,” Antenor choked. Be strong.
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The students shook off the New England cold, shedding their Patagonia fleece jackets and long wool coats, pulling notepads out of backpacks. It was a month into the new semester, late February. The Lowenstein Clinic was on scheduled hiatus until the fall, and Michael Ratner would not be on campus for several months. Koh was now teaching a course about the president’s foreign affairs powers.

A stack of photocopies made its way around the class. Koh held up the decision. It had sputtered out of his fax machine the morning before: one brief sentence announcing that the Supreme Court had refused to hear the Baker case. The ruling of the Eleventh Circuit Court of Appeals in Atlanta would stand. The Kurzban team was done.

Only one of the nine justices, Koh said, had voted to review the case—Harry Blackmun. Koh read Blackmun’s dissent aloud: “‘If indeed the Haitians are to be returned to an uncertain future in their strife-torn homeland, that ruling should come from this Court, after full and careful consideration of the merits of their claims.’”

Koh shook his head. “Does everyone understand how extreme the Eleventh Circuit decision is?” he asked. “The court said these people have no rights! None! They’re down on Gitmo right now. They’re in detention at the hands of our government. And they’re going through interviews that are almost certain to send them back to Haiti and maybe a death sentence. But they don’t get a lawyer. They don’t get a lawyer. It’s like Gideon versus Wainwright, right? Does everyone see this?”

Along with his students, Koh had been following Baker, and as a former Supreme Court clerk, he’d offered his views to Kurzban’s colleagues about the odds that the high court would agree to review the case. Koh hadn’t been optimistic, for the court rarely interfered with the president’s decisions in foreign affairs. It was a hesitancy he considered both unwise and unfaithful to the Constitution. The court had to stay involved, Koh had argued in his recent book, to protect against presidents who were “evil, foolish, or inattentive.” When judges kept a hands-off attitude toward foreign policy, he said, it could lead to disaster, from Nixon’s bombing of Cambodia to the Iran-contra scandal. With Baker, Koh believed the justices had failed again.

He normally would have turned to other class materials by now, for he always had his performance meticulously laid out. But today he was too troubled to stop talking about Kurzban’s suit.

“Does anyone know,” he asked, “where the case was filed?”

“Florida?”

“Miami. Southern District of Florida. Very risky forum. Can anyone explain why?”

No one answered.

“The Eleventh Circuit! Appeals go to the Eleventh Circuit! You never want to be in front of a court that conservative. Not on a case like this. Not if you’re Haitian. You’re guaranteed to lose on appeal. So what do you do instead?”

“File somewhere else?”

“You could file somewhere else! Where? Where?”

“Actually, can’t you sue in any federal court in the country?”

“Right. There are fifty states this case could have been filed in. Why?”

“There’s personal jurisdiction because the government’s found in all of them.”

“So why do you care? Why’s that matter?”

“You can look at different courts and find the one with the judges who might rule for you.”

“Right! Right! And you can look for a circuit with the most lenient standards for issuing a temporary restraining order. But think about it, think about it. These people are not just deprived of lawyers. They’re at the total mercy of our government. You can’t physically beat a death-row inmate. But you can beat a Haitian on Guantánamo, and according to the Eleventh Circuit, there’s nothing the guy can do about it. Does everyone see this?”

Koh explained that a small group in Congress was still seeking temporary protected status for the refugees, which would allow them into the country for at least the short term. But he said it was unlikely to happen. Haitians, even pro-democracy activists running for their lives, were simply too unpopular. Nobody cared.

“So now what happens?”

Koh shrugged. “The government continues its repatriation program entirely unconstrained by law. The case is dead.”

Koh liked to finish class on an upbeat note, but he had nothing else to say. Most of the class packed up and trudged out, though several students stuck around to ask questions. He recognized them as friends of the Lowenstein people who’d been following Baker.

“Where do you think the case should have been filed instead?” one asked.

“The Second or Ninth Circuit,” Koh said, referring to federal courts in New York and California. There were a number of liberal judges in both places.

“What about political pressure?” someone else chimed in. “Like going after Bush and trying to convince him to change the policy?”

Koh shook his head. “Forget it,” he said. “Super Tuesday’s just three weeks away.”

The Republican primaries in eight states were scheduled for the same day in mid-March. While President Bush was the clear leader, right-wing nationalist Pat Buchanan was pressuring him in the South. Bush was not about to weaken his support in Florida over the Haitians, especially given some voters’ hostility to immigration.

Koh finally cut off the discussion. It was late. He had to pick up his two-year-old son, William, and get home.

His breath plumed in the chilly air as he walked to his dented silver Subaru. He had not been this troubled by a ruling from the Supreme Court for a long time, and he felt all the more stung because he’d actually worked on the case. A lawyer on the Kurzban team had called for help the night before the Supreme Court filing deadline. Koh had never been involved in litigation against the government, but he’d agreed to pitch in. He’d ended up drafting a brief until dawn—for nothing, it turned out. As he yanked a parking ticket off his windshield and dumped his notes on the passenger seat, Koh figured he was done with Baker and the Haitian refugees for good.

*See List of Terms, p. 317.









Two

Filing a New Lawsuit




LISA DAUGAARD WAS ALMOST a month into her last semester of law school, and she was distraught. She’d never had a job in her life, and it seemed that everyone at Yale already had a position lined up after graduation except for her. She didn’t know where she wanted to work and had a ton of debt to pay off. Hearing other students’ success stories only increased her anxieties. She broke down in tears at a dinner party after learning a classmate was interviewing with a nonprofit organization that had rejected her own hasty application.

One of her friends took her outside. It was cold and dark, and she hugged herself as they stood on the sidewalk.

“I’ve really screwed everything up,” Lisa sobbed. “I haven’t taken the right classes, I haven’t sucked up to the right professors, and now I don’t know what I’m going to do.”

“Those aren’t the choices you’ve made,” her friend said matter-of-factly. “If you gave a shit, you know you could get a clerkship or whatever else you wanted.”

But Lisa’s concerns weren’t just about the future. She was woefully behind in her coursework, thanks to her involvement in an endless stream of political causes. While many of her classmates had one unfinished paper to complete from an earlier semester, she had four—and they were not assignments that could be churned out in a weekend with some extra coffee. Each required heavy research and was expected to cover fifty pages or more.

When Lisa regained her composure, she realized that at least for the short run, she had to change everything she was doing. Her last three months at Yale were going to be one frantic race to graduate and find a job. The next morning, she started off with a new plan, dutifully heading to the library to research an overdue constitutional law paper. She went to all her classes, did her required reading, and looked into public interest fellowships, though the deadlines for most were long past.

While her Lowenstein Clinic friends were still talking about the Baker case, Lisa tried to steer clear of the discussion. She had a gut sense that some sort of project might come out of it, and she knew she didn’t have the time. For once, she thought, I’m not getting involved.

But her political habits were not so easily broken. Just days after the dinner party, she found her mind drifting back to Guantánamo. The next time she was in the dining hall, she plopped down at a table with some other Lowenstein types, including fellow third years Michael Barr and Graham Boyd, and was soon immersed in the conversation. As they discussed the Coast Guard repatriations, Lisa’s academic concerns faded, and a familiar, energizing feeling began to take hold of her—the feeling of camaraderie and higher purpose in organizing a group around a common political goal.

Everyone believed something had to be done, though the motivations varied. For Michael, a politically ambitious third year with bushy hair and an easy grin, the interest in Baker and the refugees was personal. His grandmother had fled Poland just before World War II, later reaching the United States by stowing away with Michael’s father, then a young boy, in a freighter compartment. Given his Jewish background, Michael was quick to connect the situation in the Caribbean with a dark episode from America’s past. Months before Hitler’s tanks rumbled into Poland, the steamship St. Louis had reached the waters off of Miami carrying hundreds of German Jews seeking asylum. The Roosevelt administration sent the ship back to Europe, and many aboard ultimately perished in Nazi concentration camps.

Graham Boyd had his own view of the Haitian refugee situation, based on a deep distrust of U.S. foreign policy. Growing up, he’d been a staunch believer in Ronald Reagan, and supported the U.S.-backed contras fighting the socialist government in Nicaragua. “Freedom fighters,” the president had called them. But after months of debate with his liberal college friends, including Michael Barr, Graham had gone to Nicaragua as an aid worker to see the situation for himself. Driving a supply truck on roads littered with land mines, he’d witnessed deadly contra attacks on civilians—and returned to the United States a leftist. He looked the part now, too, wearing John Lennon glasses and a ponytail. Graham had strong doubts about the Bush administration’s spin on the Haitian refugees. The country was in chaos. People were getting killed. How could the White House call most everyone fleeing an “economic migrant”?

Running through the students’ conversation was also the conviction that the Bush administration was engaging in a grand hypocrisy. In November 1989, the president had hailed the fall of the Berlin Wall and the rise of democracy in Eastern Europe, and a month later, the administration sharply criticized Hong Kong for sending boat people back to Vietnam. But now, a fledgling democracy in America’s own backyard had collapsed. Haitians were fleeing for their lives, and the United States, land of immigrants and freedom, was doing everything it could to keep them out.

As the discussion grew more intense, Michael Barr threw out an idea—something he’d actually been pondering for a while. Why not file a new case for the Haitians? Michael conceded it sounded a bit crazy, especially after the Kurzban group’s tough defeat in Baker. But he insisted there had to be a way to do it. While many at Yale, particularly conservatives, might have rolled their eyes, Barr was talking to some of the most idealistic and aggressive left-wing students in the school. Heads nodded, slowly, as the they wrapped their minds around the idea. Even without any real research, most took it on faith that another case could be filed. As Graham Boyd put it, repeating an activist’s mantra, “If there’s an injustice, there’s got to be a lawsuit.”

Moreover, they all had at least modest experience with the real practice of law, through the Lowenstein Clinic or other Yale clinics that provided legal services to the poor, the homeless, prison inmates, and others who couldn’t afford a lawyer. Everyone understood the basics of researching a legal claim, and some had experience dealing with clients and presenting a case to a judge. In addition to her Lowenstein efforts, Lisa had worked on several lawsuits for the homeless and had also spent months investigating and drafting papers for a suit involving a racially motivated attack against a minority business. Graham, under the guidance of his clinical professors, had even argued a case before the Connecticut Supreme Court.

Still, the students realized a new lawsuit for the refugees would be far more complex than anything they’d worked on before. There were endless legal and logistical issues to consider, starting with the fact that they could not possibly go it alone. No matter how talented or confident Lisa, Michael, Graham, and the others were, none had passed the bar yet. They could not even sign court papers. If they were serious about Guantánamo, they would need experienced attorneys to join them. Perhaps even a law firm.

Making all that happen was a task ideally suited to Michael Barr. The more cynical students in his class considered him a political insider, but the fact was that he excelled at working the system. Unlike Lisa, he was apt to see that big, established institutions could serve as allies rather than enemies. While she was blocking trustees’ meetings at Cornell, Michael, only an undergraduate at Yale, had flown to South Africa on an apartheid fact-finding mission with university officials, including former secretary of state Cyrus Vance. Lisa Daugaard ended up in the back of a police cruiser; Michael Barr got a Rhodes scholarship.

Michael suggested they start by talking to Harold Koh. The students knew he was familiar with the Baker case and had worked on the Supreme Court papers. Even Lisa had gained a guarded respect for him after a semester in the Lowenstein Clinic. And everyone figured that if Koh signed on, Ratner would get involved as well, though he wouldn’t officially be at Yale again until fall.

The question was how far Koh would be willing to go. Barr, sensitive to such things, realized it wouldn’t be an easy sell. The new lawsuit was a politically stupid move for a young, ambitious professor. The risks were high; it would be easy to fail; plenty of people in Washington would be pissed off. And Koh had a lot to lose. At the age of thirty-six, he’d already been offered the deanship at Berkeley—and were a Democrat to become president in the upcoming election, Koh would likely be short-listed for a key political appointment. People on that kind of track didn’t file lawsuits against the White House. In fact, very few attorneys even thought about doing such a thing. But Michael believed they should sound him out anyway, especially given another key fact: Koh was the son of a political refugee.
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After years of dictatorship, South Korea enjoyed a brief moment of democratic rule in 1960. But the prime minister was ousted in a coup the following year, as the military seized control of the National Assembly and outlawed all political activity. Everything that Kwang Lim Koh, Harold’s father, had been working toward most of his life—a free, democratic, unified Korea—was destroyed. Despite offers of high political rank, Kwang Lim refused to pledge loyalty to the new regime. Had he been in Korea at the time of the coup, he would likely have been jailed, or worse. As fortune had it, though, Kwang Lim was in Washington with his young family. He’d been serving as a diplomat for the fallen democratic government, and he sought asylum in the United States.

Exiled at age forty, Kwang Lim moved to New Haven, took a part-time position at Yale, and devoted himself to raising his six children. While Harold and four of the others were American-born, Kwang Lim saw them as he saw himself—Korean. To succeed in their new country, he believed they had to follow his own survival strategy while growing up in Japanese-occupied Korea: rely on effort and self-discipline to attain such extraordinary academic success that those who made the rules would have no choice but to accept them as equals. Kwang Lim’s Japanese teachers had berated him for belonging to an inferior race, even beating him for speaking Korean instead of Japanese. But he’d gone on to become valedictorian at Seoul National University at a time when the Japanese were trying to purge the esteemed institution of Koreans. Decades later, his old Japanese classmates still reverently called him sensei—teacher. “Always work harder than everyone else,” Kwang Lim instructed his children. “If it comes down to willpower, you will always win.”

The lesson that determination and hard work could control almost any situation took hold of Harold with particular intensity. At age six, he was struck by polio. But with his father urging him on in the hospital hallway, he’d willed himself to walk again. Struggling through two operations, leg braces, and endless rehabilitation, he tried to understand why the disease had chosen him. Harold decided that fate had given him a trade-off—a weak, spindly leg but an agile mind. So he turned to his schoolwork with ferocity.

Koh proved himself to his father and his teachers again and again: summa cum laude at Harvard; a Marshall Scholarship to Oxford; honors at Harvard Law School and a post at the Harvard Law Review; then a Supreme Court clerkship, confirming him as one of the most promising law graduates in America. But after his year working for Justice Harry Blackmun, Koh discovered there was no obvious next rung to climb on the ladder. He was forced for the first time to decide what the purpose of all his hard work should be.

He started with the safest, most conservative option available, a prestigious private law firm in Washington, but found the drudgery of corporate litigation unbearable and soon left. It was a move his future wife, Mary-Christy Fisher, had recommended at the outset. “I thought you were going to do something,” she’d said acidly when he first mentioned the firm.

On the strength of his credentials, Koh then took a post at the Justice Department’s Office of Legal Counsel, working with an elite group of lawyers advising the Reagan White House. If prestige and power were his goals, he could not have done much better in the legal profession. But given his father’s bitter experience, Koh was acutely sensitive to the dangers of a leader who overstepped the bounds of law, and he soon developed doubts about his job. He was directed to work on a brief contesting an international court’s review of CIA operations in Nicaragua. He also worked on the legal justification of Reagan’s invasion of Grenada, carried out without congressional approval. Both tasks left him queasy, and in time he came to see Attorney General Edwin Meese as a dangerous man, all too capable of abusing his power.

Two years into the job, Koh decided he’d had enough. After discovering that he was a natural in the classroom while serving as visiting lecturer, he became a professor at Yale—and began writing about the critical role the courts played in constraining presidential action in foreign affairs.

But Koh’s time at the Justice Department had laid bare a deep conflict within him. Kwang Lim had taught Harold not only to work hard, but to keep a low profile and avoid controversy. He’d stressed that Koreans were by nature a conciliatory, conflict-averse people, that little good could come from activism as a way of life. Following the rules of the establishment was the wiser course—especially for outsiders struggling to earn their place in the community. And yet in his own life, Kwang Lim had been a man of uncompromising principle, banished from Korea precisely because he’d supported democracy so fiercely.
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There was a knock on the door. Michael Barr poked his head inside. Lisa Daugaard was right behind him.

Did Koh have a few minutes? He waved them in. Koh was wary of Lisa, whom he considered very smart but lacking in judgment and common sense, and he felt Barr was something of a smooth talker, too comfortable in his own skin for someone in his mid-twenties.

After a few moments of chitchat, Michael turned the topic to Baker. He went over recent events on Guantánamo, then launched into an attack on White House policy: the government was sending the Haitians back without due process; the United States treated refugees from no other country so unfairly; the Supreme Court should have reversed the Eleventh Circuit; this was the St. Louis all over again.

Koh listened, a little impatient, waiting for Barr to get to the point.

“We’ve been talking to several other people and we’re exploring what we might do,” Michael said.

“What do you mean?”

“We’re wondering about the possibility of filing another lawsuit.”

Sure, Koh thought. Lisa the wild activist and Michael the amateur politico are going to sue the Bush administration. Koh was as disturbed as they were about the case. But criticizing a Supreme Court decision was one thing; filing suit with the fantasy of changing the outcome was another matter altogether.

“Who would bring the case?” he asked. His tone did not betray his reaction.

“Well, that’s one of the things we’ve been talking about,” Michael said. “We were wondering what kind of interest you might have.”

Koh paused.

“Who else do you see working on this?”

“To start, probably Graham Boyd and Sarah Cleveland and Paul Sonn. And we’ve got some others who’re interested, too.”

Koh was not impressed. He knew the Boyd kid had argued a Connecticut Supreme Court case, but Boyd struck Koh as having an inflated sense of his abilities. While Sarah might have been a Rhodes scholar like Barr, Koh hadn’t thought much of her comments in his IBT class. Paul Sonn was an enigma—very bright, as far as Koh could tell, but so lacking in self-confidence that he barely opened his mouth.

“What about other lawyers?” Koh asked.

Michael said he’d been looking into that.

Right, Koh thought.

“So, what would the guts of the complaint be?”

“We were thinking probably along the lines of Baker—the INA and other statutes, plus some constitutional claims,” Michael said, referring to the Immigration and Nationality Act.

“Equal protection,” Lisa interjected.

“So you’ve researched the issues?”

“Not in any formal way yet, beyond what we know about Baker, though we’ve been looking over some cases.”

That was vintage Michael Barr, Koh thought: finding a diplomatic way of saying no, we really haven’t done much of anything. Koh had heard enough. He had to prepare for class.

“Why don’t you dig a bit into the legal theories,” he said abruptly, more to get them out of his office than anything else. They promised to stop by again soon, and Koh gave them a noncommittal nod as they left.

Lisa and Michael headed down the hall believing they’d made some headway with him. And they had, but not in the direction they assumed. Koh considered the idea of a new suit almost ludicrous.

Up to that point, the cases filed by Koh and his students had been against individual defendants accused of torture in other countries. They were foreign dictators and military officers—people who often didn’t show up in court, leaving the Lowenstein Clinic free to press the matter uncontested. The cases were hard work but manageable. The factual investigation required the documentation of harm to one, two, or perhaps a half-dozen plaintiffs. The legal work was generally limited to briefs on a single statute, known as the Alien Tort Claims Act. And the proceedings moved at a deliberate pace, usually heading toward a default judgment against the defendant.

The lawsuit Lisa and Michael were talking about could not have been more different. They wanted to pick a fight with the U.S. Department of Justice, a litigation machine with thousands of lawyers, endless resources, and a client—the Bush administration—that would never yield. The case would involve presidential foreign policy, a major Coast Guard operation in international waters, and a detention camp on a U.S. naval base fifteen hundred miles away. The potential plaintiffs numbered in the thousands. There was no way to communicate with them, and if that ever became possible, language and cultural barriers would surely complicate matters even more. Lawyers could go their entire careers and not see a suit of such complexity.

Adding to the delusional quality of the proposal was Lisa’s and Michael’s suggestion that law students would be doing much of the work. Not only that, but all the people they’d mentioned to Koh were in their final year of school. Graduation day was just a couple of months away. What then?

No, Koh thought to himself. This was a fool’s errand.
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A day or two later, Graham Boyd dropped by the Stop & Shop supermarket on Dixwell Avenue, a grimy street running through the slums northwest of the Yale campus. Along with several other students, he’d begun to do a little research on a new case for the Haitians and had spent his afternoon puzzling over the Immigration and Nationality Act. He was sorting through his grocery list when someone called out to him. He glanced up to find Harold Koh shuffling down the aisle.

Graham hung out with the Lowenstein crowd, but he hadn’t been part of the clinic itself and wasn’t that familiar with Koh. Graham’s impression was that he was a very cautious man. A couple of years earlier, he’d asked Koh to sign a brief by another scholar in an abortion lawsuit and Koh, despite agreeing with the argument, had refused. “A person’s reputation is the most valuable thing he has,” Koh had said. “I’ve got to be careful what I put my name to, and I didn’t help write this thing.” Graham had left Koh’s office shaking his head. It was hard enough to mobilize people for a cause without nitpicking over who chose every last word on a brief.

But now, to Graham’s surprise, Koh started peppering him with questions about the Baker case. He seemed especially curious to know whether Graham would commit to working on a new lawsuit.

“Yeah,” Boyd assured Koh. “I want to be involved.”

The gears in Koh’s mind were whirring. There’d been another article in the paper about Guantánamo that morning, and it ate at him; reminded him that he’d helped out on Baker and lost. He sized Graham up as he considered the other people Lisa Daugaard and Michael Barr had mentioned. They were only a start. But what if they could put together a really big team?

At 11:45 that night, the telephone rang in Sarah Cleveland’s apartment. She pushed aside her homework and grabbed the receiver.

It was Harold Koh.

Sarah was shocked to hear from a professor at such a late hour, particularly one she didn’t know all that well.

He skipped the pleasantries. Several students seemed serious about filing a new lawsuit for the Haitian refugees on Guantánamo, he said. They’d all mentioned her name.

Despite what Koh had seen in class, Sarah, a reedy southerner who punctuated everything she said with a laugh, was a talented student. Her traditional liberal politics stemmed from her childhood in Birmingham, Alabama, where she’d attended an all-white public school that had ducked a desegregation order. Sarah was eleven or twelve years old when she finally grasped the situation, and had ended up in an ugly fight with her parents. Sensitive to civil rights issues ever since, she’d spent the summer after her second year of law school at the NAACP—and she was appalled by Bush’s policy on the Haitians.

Sarah had heard the talk about filing a new case, but she hadn’t expected anything to come of it. The evening Koh called, she’d been planning a trip to Cancún for spring break. After an exhausting two and a half years at Yale, she’d promised herself she would take it easy her last semester. She wanted to lie on a beach, drink margaritas, and think about something—anything—other than law.

Sarah knew well enough what Koh would expect if they filed a new lawsuit. Everyone would be working like hell.

“So if this thing goes ahead, would you be a part of it?” he asked.

“Yes,” she said. “Absolutely.”
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Room B04A was perhaps the gloomiest spot in the entire law school, a cramped basement space with scuffed walls and ragged, squash-colored carpet. But when Koh entered the room, it was humming. Lisa, Michael, Sarah, Graham, and other third years were elbow to elbow around the dilapidated conference table, law books, memos, and legal pads at the ready. A pack of younger students sat on the floor, notebooks resting on their laps. Despite putting out a notice about the meeting, Koh hadn’t expected so much interest. As he made his way through the thicket of legs and backpacks, he recognized several faces from his recent civil procedure class, including Tory Clawson’s.

Koh had decided it was time for everyone to put up or shut up about Haiti. A few days earlier, he’d called the third years into his office and asked each student to research a key legal question in the case over the weekend. His expectations were low. If they all focused on the law in a disciplined way, he figured, they’d realize that a new suit would be next to impossible.

He turned first to Paul Sonn, a shy third year who may have been the most gifted legal thinker in the group. Though Paul supported the refugees, he was the one real doubter among the students, unsure that a new case had any chance. Over the last several days, he’d written a memo on one of the trickiest legal issues: could they get past the res judicata effect of Baker?

It was one of the key doctrines that Koh focused on in his civil procedure course. Res judicata, he would explain to his students, bars a case from being filed twice. “It’s Latin for ‘the thing is decided’!” he’d shout. “You get one bite at the apple!” Bush’s screening policy on Guantánamo had already been challenged in the Baker case, so Koh’s first question—and the issue that had nagged at Paul from the start—was whether they could even get into the courthouse.

In a halting voice, Paul explained that Baker had been a class action on behalf of all Haitians who were on Guantánamo at the time of the suit or who would reach the base in the future. By extension, they’d all had their bite at the apple. So the res judicata effect of Baker applied to any Haitian who ended up on Guantánamo even months later.

That meant a new case was impossible. Faces around the table fell and Michael Barr shot Paul a disappointed look. He’d been pushing his friend to find a way around Baker.

Koh paused, then shook his head. “There are a lot of other problems with this case, but it isn’t barred.”

Paul looked miserable. Had he screwed up that badly?

“There’s no way the Supreme Court would duck the issues here,” Koh said. “If they took this case, which they would if the government lost in the court below, they’d go straight to the merits. And they’d rule against us in a heartbeat.”

The students traded uneasy looks with each other, wondering if Koh were about to kill the case.

But as Koh silently flipped through Paul’s memo, he found himself more and more impressed. The work was outstanding. Koh disagreed with the bottom line, but he considered that a matter of Paul’s inexperience.

“Listen,” Koh said. “One way to help get us out of the woods on res judicata is if we have a new party involved in the suit, someone other than the Haitians themselves.”

He turned to another student, Adam Gutride. “What’d you find on the First Amendment?”

“Well, if the government’s barring lawyers from Guantánamo, that could violate their own free speech rights,” Adam said. Lawyers had a right to communicate with their clients, and a 1972 Supreme Court case held that the First Amendment applied to military bases. Adam held up a bunch of circuit court decisions elaborating on the principle.

“Okay.” Koh nodded. He was pretty sure of the point already, but once again, the preparation was good. “So that gives us a new party. We get a public interest group that wants to represent the refugees on Guantánamo—could even be us. Lawyers trying to counsel them about their situation. We make a claim based on our First Amendment right to speak with our clients.”

“Wait,” someone said. “The Florida lawyers already raised that issue.”

“I think it was only for themselves,” Koh said. “Not as a class of all lawyers who want to meet with the refugees. So even if the claim’s the same, it’s different people making it.”

There were vigorous nods around the table.

But the First Amendment argument had its own weaknesses, and one of them quickly came to the fore. Guantánamo Bay was not a typical military installation. It was outside U.S. borders. Did the First Amendment apply there? What about the other parts of the Constitution? Or federal statutes like the Immigration and Nationality Act, the INA? Did any American law apply on Guantánamo?

With these and other murky legal questions to address, Koh went around the rest of the table. One by one, the students presented their work, citing cases, parsing footnotes, sketching out lines of reasoning. And to Koh’s amazement, they all concluded that the suit could go forward.

Graham Boyd had come up with novel arguments under the INA. Sarah Cleveland had pulled together a mountain of research on the U.N. treaty banning the return of refugees to their homeland. Lisa, convinced it was “fucking racist” to put Haitians on a separate asylum track from every other nationality, had struggled with an equal protection claim, the basis of Brown v. Board of Education.

There were problems with all the work. But in some cases, it was that the reasoning had been too creative, departing from bad precedent in clever but implausible ways. Graham had twisted the INA into a pretzel, while Lisa was trying to shrug off decades of legal doctrine. She faced a seemingly impossible task with equal protection, since the Constitution gave Congress power to do virtually whatever it wanted in immigration. It could even target a racial group and limit the number allowed to come to the United States. She hadn’t found a way around the precedents yet, but she’d spent four days at the computer and had a stack of cases and articles six inches thick to prove it

Koh had entered the room ready to tell the students no case could be filed. Now, though, he was flirting in the most tentative way with the opposite idea. They’d shown him effort and imagination. They’d turned out in greater numbers than he’d expected. And they were pressing to take the next step, eager to see just how far they could go.

With their enthusiasm overpowering some of his reservations, he decided to see them through a more serious round of preparation. He told Sarah and Michael to begin work on a complaint—the key document for initiating a lawsuit, spelling out the facts at issue and the legal relief requested. The more complete a picture they could give the court, the better, Koh said. They needed the most up-to-date information on Coast Guard interdictions and INS interviews. He left them to figure out how to find it all.

He asked other students to dig deeper into two legal theories that seemed the most promising. One was the First Amendment claim that lawyers had a right to communicate with their clients, even on Guantánamo. The other theory was its mirror image: that the refugees had a constitutional right to consult a lawyer before being sent back to Haiti.

Koh liked the claims because they did not attack Bush’s policy directly. Nobody was calling on the administration to shut down Guantánamo. The established screening process on the base could continue, the argument would go, but lawyers should be there to ensure that it was fair and accurate.

As the meeting drew to a close, he doled out more assignments in rapid succession. There were statutes to review, cases to analyze, legislative history to dig through, lawyers to call. On and on Koh went.

Tory Clawson, sitting in a daze against the wall, tried to keep up with it all. Having decided to try Yale for one more semester, she’d been thrilled when she heard about the Guantánamo meeting. Working for refugees was exactly the kind of project she was itching for, something that finally made law school relevant. But when she’d discovered that Koh was in charge, her heart sank. She was sure the project would boil down to the usual careerists currying favor with him instead of mounting a real effort to help the Haitians.

An hour into the meeting, though, she was rethinking things. Koh seemed genuinely worried about Guantánamo. Tory had never seen him so serious. He hadn’t cracked a joke since he walked in. Nor did the third years sitting around the table seem to be the usual “Koh groupies.” Lisa Daugaard certainly wasn’t. Not only had she been talking back to Koh, she’d even called him Harold.

“Tory?”

Shocked to hear her name, she looked up to see everyone in the room gazing at her. Koh asked if she would help research the legal status of Guantánamo Bay. A third year would be responsible, he said, but extra hands were needed. The work had to be done right away.

“Well…sure.”

“The issue is, we want to make it look as much like American territory as possible,” Koh said rapidly. “More like New Mexico than New Guinea.” For the first time that day, there were laughs. “There’s a treaty on this. Start with the Baker papers and dig up anything else you can. There should be some law review articles that’ll help.”

Tory nodded, jotting the information down, her hand shaking. She still had yet to learn some of the basics of legal research, and when it came to international law, like treaties, she didn’t know a thing. But she was in now.

As Koh wrapped up, he ticked off the team leaders: Lisa Daugaard, Michael Barr, Graham Boyd, Sarah Cleveland, Paul Sonn, and several others. “Everyone else,” Koh ordered, “give your leader your phone number, your dorm or address, any other way to contact you. I want a working list of every person who’s involved. We need to have the complaint drafted in its entirety and the memorandum of law has to be done within the week. It’s got to cover absolutely every argument the Justice Department might raise in a motion to dismiss. We’re not even thinking of filing something without our entire response to the government worked out.”

Students were buzzing in the hallway, trading phone numbers, setting up meetings, planning for a quick pizza. Lisa introduced herself to Tory and patted her on the back. She knew it paid to make fresh volunteers feel needed.

Tory thanked her nervously. “I’m really not sure I know how to find all the stuff Professor Koh needs.”

“Don’t worry.” Lisa grinned. “You’ll be fine. Harold probably knows half of it already, and if you get confused, just get me or Graham. I’ll be on Lexis all night,” she added, referring to the legal database.

Heart pounding, Tory headed down to the international law library, a labyrinth of stacks below the school. She’d heard Lisa was incredibly smart, if a little crazy. But more than anything, she just seemed friendly, and Tory was glad for the reinforcement. She didn’t feel like she had a lot to contribute compared with the third years, who all seemed more like junior professors than students. As for Koh, Tory wasn’t sure just what to think anymore. But she was determined to help the refugees.

 

“TRO practice is brutal,” said Michael Ratner, Koh’s Lowenstein teaching partner, on the phone from New York. “I mean brutal.”

He was referring to a temporary restraining order: an emergency measure used by the courts only in extreme circumstances. In a typical lawsuit, lawyers might wait for months to appear before a judge. But an attorney seeking a TRO was often in court within a few hours of filing papers. A TRO application was how Koh and the students would have to jump-start the case if they decided to go ahead with it. The Coast Guard was sending Haitians back from Guantánamo so quickly that if they didn’t move soon, there might be no one left to help.

“If you get the TRO,” Ratner went on, “it’s almost worse because then you’re not controlling the pace anymore. The other side immediately tries to get the order stayed, and you have to play defense. It’s extremely intense, and people get really worked up. You’re filing pleadings left and right—it’s just crazy, Harold. Crazy.”

For more than an hour Koh and Ratner went over litigation strategy, legal claims, the government’s defenses, the role the students would play. Ratner pointed out that if they went forward with such a huge case, they’d need more resources than the Lowenstein Clinic could offer. More space. More computers and printers. High-speed copiers. A messenger service. Money for plane tickets. Paralegals for photocopying and organizing documents. Secretaries. In short, they needed a large law firm.

“Actually,” Koh said, “Michael Barr’s been working on that. He says he can get some people from Simpson Thacher.”

Ratner was amazed—and, like Koh, more than a little incredulous. Simpson Thacher & Bartlett was a major Wall Street law firm that represented investment banks and multinational corporations. Michael Barr had worked there the previous summer. It was hard for either Koh or Ratner to imagine that Simpson Thacher would get involved in such a controversial and time-consuming project.

“Would they really be willing to stick their necks out on this?”

“Barr claims they’re interested.” Koh shrugged.

He doubted Michael could come through, but he had other things on his mind. He eyed a memo on his desk from Lisa Daugaard. She was pushing for the equal protection claim.

“You know,” he continued after a moment, “even if we get Simpson, even if everything else lines up the right way, if we do this, we’re going to lose.”

Ratner agreed, but suggested that wasn’t the point. Over the last two decades he had honed the strategy of filing a case to keep the issue in the news and force it onto the political agenda. He used litigation like a spotlight, dragging government officials and what he considered to be their wrongheaded policies into the glare. He rarely expected to win.

“We’d still do a lot of good by filing the case,” Ratner went on. He pointed out that the government had been much more careful in their handling of asylum claims during the Baker litigation. With the courts and the media watching, the screen-in rate had shot up from less than 3 percent to as high as 85 percent. But with Baker dead, the government was again sending most people back to Port-au-Prince. Were they all simply economic migrants? If so, why had almost none been fleeing a few months earlier, when Aristide was president?

Koh pondered the spotlight theory. When he’d founded the Lowenstein Clinic with Ratner, the older civil rights lawyer’s thinking had come as a breath of fresh air to him. But Koh still didn’t want to bring a case he was certain they would lose.

“I take this personally,” Ratner said, relating how his father had fled the Jewish pogroms in Russia and, years later, in Cleveland, had hired Holocaust survivors to work in the family business. Ratner still remembered glimpsing the numbers tattooed on their arms.

Koh thought about the images he’d seen on television: repatriated people on the docks in the Haitian capital, waiting in long lines as the army fingerprinted them.

“My dad first came here on a boat forty-two years ago,” Koh mused. “San Francisco. Thought America was the greatest country in the world. He had this incredibly strong belief that you’ve got to fight for the under-dog because no one else will.”

“Well, you know,” Ratner said, “he’s right.”

“It’s funny. He was a huge Red Sox fan. We used to go see them play a doubleheader against the Yankees every year. We’d take the train down to New York in August. I think they lost every game for about five years.”

Koh chuckled and fell silent.

“Look, Harold,” Ratner finally said after an hour of conversation. “I can’t take the lead on this thing. I’ve done this too many times and I’ve got other things on my plate. But if you want to do it, I’ll back you every step of the way.”
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About one hundred miles from Port-au-Prince, on the coast near the impoverished town of Baradères, Yvonne spent the last of her money for the ferry. It was little more than a rowboat with an old, coughing motor. She’d never been on the water before, and she huddled in fear as the vessel sloshed about in the waves toward La Gonâve, a sleepy island halfway between Haiti’s northern and southern peninsulas. She was sea-sick the whole way and decided that she hated boats.

On La Gonâve, Yvonne set off with several other Port-au-Prince activists seeking sanctuary along the island’s north shore. A rainstorm the night before had made the trail a mess, and she was soon spattered with mud. They trudged up and down over steep hills, passing poor farms with scrawny goats and chickens. The sun was intense and there was no breeze, leaving her soaked in sweat. As evening fell, they came upon a small village near the coastal fishing town of Les Etroits. She was hungry and tired.

At first, the village seemed to be nothing more than a few huts made of scrap wood and palm fronds. But hidden among the trees was an old white church, part commune, part fugitive camp, where to Yvonne’s amazement the pastor was harboring Aristide supporters from the capital. She had no money, but the pastor dismissed her concern with a wave of his hand.

“Ou se pitit Bondye,” he said. You are God’s child.

She thought she’d finally found a safe place to wait out the violence in Port-au-Prince. But only a few days later, a band of soldiers attacked the village merchant. His wife’s screams were the last straw for Yvonne. Until that moment, she’d had little interest in all the talk of boats leaving the country. Now, she wanted to know everything—when, where, how much. A sailing vessel was about to depart from Les Etroits, down the beach, but the captain wanted one hundred American dollars from each passenger. Then she learned that people were building a boat just outside the village where she was staying. She went to investigate and found a group of men hurriedly pounding away at the hull under some palm trees. The boat didn’t look like it would be ready for weeks, but a teenager from Cite Soleil whispered that they’d be leaving any day now, possibly for Cuba.

Yvonne grabbed his arm.

“M ap vini avè w,” she said. I’m coming with you.

He studied her face, then nodded. There was no talk of money.

Later that afternoon, she went inside the church to write her mother, an icy guilt flooding through her. She had no idea when she would next see her children. Yet what else was there to do? She halted herself mid-thought, wiped her eyes, and went in search of the pastor. He’d promised to help her get a letter to Port-au-Prince.

The next night, the boy from Cite Soleil shook her awake.

“Yvonne, Yvonne,” he whispered. “Annou ale.”

Drowsy and disoriented, she followed him through the trees and out to the sand. Waves lapped at the beach. A flashlight beam sliced through the darkness, guiding the way to a rowboat just offshore. Yvonne waded through the shallows with the boy and climbed in. It was cool and the breeze played with the back of her neck. She shivered.

As they rowed out, the bigger boat emerged, its mast rising into the night sky. The awful ferry trip crept back in her mind. What would she do if they capsized? She imagined herself slapping at the black water, gasping for air as she sank.

The rowboat pulled alongside the larger vessel. It smelled of freshly cut wood. There were candles and more flashlights, and she caught glimpses of heads and limbs.

There seemed to be a special list of passengers, and arguments ensued about who could get on.

“Listen!” she finally hissed. “We don’t have time for this. Would you please just pull me up?”

Arms reached out for her, and she hit someone as she tugged herself aboard.

“Aw!”

“Fè atansyon!” Careful!

“That’s my head!”

“Padon, padon,” Yvonne whispered. Sorry.

Everywhere she put a foot or hand, she pressed against warm flesh. There was no room. She squeezed into a small space on the edge of the boat, packed so tightly between two others that she had to bury her elbows in her stomach. She could feel someone’s breath on her legs; her feet were resting on another person’s arm. Still more people climbed onto the boat, and the waterline was now nearly at the gunwale. All around her, people were praying to Bondye and the vodou lwa, or spirit, known as Agwe, who ruled the seas.

There was a rumble beneath her as the boat’s small engine jumped to life. They slowly turned away from shore, rocking in the waves, and the first sensations of nausea gripped her. She gazed back at the strip of beach, the clumps of palm trees, the ghostly steeple of the church beyond. Ignoring the voice inside her, the one protesting that this was her home, Yvonne squared herself to face the ocean.
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