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Introduction


Divorce (or dissolution of marriage) is hard—hard for people to experience and hard for them to understand, especially during the worst time of their lives. This book won’t make it easy or enjoyable, but it may help make the process tolerable. I want to give you an understanding of divorce/dissolution law and the several parts that make it up.


Although Florida uses the term “dissolution of marriage” for what used to be called divorce, I will generally use the traditional name. But, in all cases, whether I call it dissolution or divorce, I am referring to the legal termination of your marriage. Attorneys practicing in this area no longer call themselves “divorce lawyers”—we’re “marital and family law attorneys.” The terms may change, but the reality remains the same, whether it’s divorce versus dissolution or divorce law versus marital and family law.


You won’t be a legal expert when you finish reading this book, but you will be able to assist your lawyer during your case. You’ll understand what he or she is talking about and be able to contribute to your cause.


Divorce law is complicated and gets increasingly more complicated every day. The laws themselves change, and then rulings change (“interpret”) those laws. Even marital law experts, who read every new case as it comes down, don’t know for certain what a judge will do in your case. In fact, the more experienced an attorney is, the less he or she is likely to try to predict the outcome.


The law is made up of an intricate framework of changing statutes over which cases throw a loose covering. Every case is different, shaped by your unique facts, by the approach of your attorneys, by the philosophies of the presiding judge, and even by your personality.


I can tell you generally about the laws, and I can tell you what the appellate courts are saying those laws mean, but I can’t tell you how your case should or will turn out. I don’t know your facts, your history, or personality. I don’t know your attorneys or the judge who will sit on your case. I can’t guess what virtues or vices you bring to your case, but I can tell you that your attitudes and credibility will make a big difference in the outcome.


For all its complexity, a divorce case involves only three issues—property, support, and timesharing with your children. I can tell you what property will be involved in the divorce and how it can be divided. I will tell you why and how support is awarded, whether it is alimony or child support. I will tell you about the several forms of support, and when and how it can be modified. And I can tell you what factors the court will consider in deciding the timesharing arrangements for your children.


I cannot, however, teach you how to apply the circumstances of your case—what we call the equities. Only a skilled and experienced attorney who knows the facts of your case, has spoken with you at length, and investigated both sides can even guess how your case will come out.


If you want a definitive answer on what your result will be, ask your neighbor or the guy working in the local coffee shop. Everyone on the street thinks he or she knows the law and is sure of what will happen. Only these “sidewalk lawyers” are sure of anything. They know what your attorney should do and what the judge will do. They’ll give you black-and-white advice that will make you feel good. But all that advice is worthless. Professionals—whether they are lawyers, doctors, or theologians—are exercising judgments about unknowns. True professionals know that certainty isn’t possible.


I hope that, after reading this book, you won’t be a sidewalk lawyer. I hope this book will enable you to recognize how little you know. It should help you realize that seeking expert advice is in your best interest. It should convince you that judges aren’t computers, that they are evaluating fleeting and elusive hints of what you and your spouse are really like, and that our legal system, for all its faults, is the best and fairest in the world.


This book is only a guide, not a bible. If you understand the system a little, you can become a part of it and accept your responsibility to make it work better, that is, better for you. I can’t guarantee you’ll get justice in your divorce. I can’t even guarantee this book will make it more likely you’ll get it. But I can assure you that you’ll understand your divorce, your rights, and your risks better, and that you will be more a participant than a victim.


Every state’s laws are different. As a Florida attorney, I’d like to believe that our laws are more enlightened and more humane than those of other states. I believe that Florida has done more to advance divorce law than any other state, with the possible exception of California, and I hope its efforts have made it better for people going through divorces. I’m proud to practice law in Florida, and I hope my confidence in its system is justified.


No one is fortunate to go through a divorce, but I don’t think there’s a better place to get a divorce than in Florida. I think it tries to be fair to men, women, and, especially, children.


For the present, divorce is still a battle between genders. (We don’t have same-sex marriage in Florida so I won’t address it.) In writing this book, gender itself became a battle. In fairness to you, the reader, I’ve used “he or she” in most cases because either party could be seeking whatever relief I’m discussing. Either party can seek to be awarded alimony and to have the children spend most of their time with him or her. Sometimes it’s easier to speak from one gender’s point of view, but I’ve tried to balance that out so neither is favored.


God forbid that you should ever need this book but, if you do, I want your case to be as easy as possible. I hope this book enables you to get through your divorce with your dignity intact, your self-respect unshaken, and your faith in the legal system increased. Good luck.
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WHAT IS DISSOLUTION OF MARRIAGE?


Clients arrive at attorneys’ offices with many questions. Often, attorneys don’t appreciate how little clients know about the divorce process. To be sure we’re on the same page, so to speak, let me define some terms that you need to understand while reading this book.




What you will learn in this chapter:


• what no-fault is all about


• how a divorce differs from a separation


• what the three stages of a divorce case are


• whether your spouse can prevent you from getting a divorce


• why it matters that divorces are heard in courts of equity


• how long your divorce case will take


• what investigation your attorney will do in your case


• why you need an attorney who can and will negotiate


• the best way to resolve your case


• the different types of separations in Florida


• actions for support unrelated to divorce, including URESA


• what an annulment is and how it affects marital rights


• the difference between void and voidable marriages


• what a restraining order is and what it does


• how to get protection if you’re abused


• the difference between a hearing and a trial


• how mediation works





What Is Dissolution of Marriage?


A dissolution of marriage is the same as a divorce, the legal termination of a valid marriage. The word divorce was cast aside for the most part when Florida did away with the requirement that one party had to prove the other was at fault for the breakdown of the marriage. Confusingly, however, the replacement process was usually called no-fault divorce.


The term divorce merely means a turning away from one another and doesn’t carry any implication of fault. Nevertheless, the legislature substituted dissolution of marriage to signal a new approach to ending marriages. For our purposes, a dissolution of marriage is a divorce, and a divorce is a dissolution of marriage. I’ll use the terms interchangeably in this book.



What Does No-Fault Mean?



In the past, a divorce could only be granted if one party proved the other had committed some specified action, such as physical abuse, mental cruelty, adultery, or some such. In a no-fault system, the petitioner doesn’t have to show any basis for the divorce. He or she must only assert his or her subjective opinion that the marriage is irretrievably broken.


Although no-fault may make it too easy to get a divorce, it replaced the corruption that was built in to the fault system. Then, if a party wanted out of the marriage but had no statutory grounds, he or she would have to collude with the other—that is, lie—about the existence of one of the required reasons. It was a shameful exercise that tarnished the parties, the attorneys, and the judges involved, because everyone in the courtroom knew what was going on. Now, either party to the marriage is granted a divorce if he or she wants out of the marriage (or, rarely, if the other party has been legally adjudicated incompetent for more than three years). In theory, no one needs to point a finger anymore (but people do it anyway).




A petitioner is the person who brings the action by filing a Petition for Dissolution of Marriage. He or she is asking, or petitioning, the court for legal help. By statute, the parties in divorce actions are properly referred to as the “husband” and the “wife,” and “petitioner” is rarely used in actual cases.


A respondent is the person who must answer or respond to the petition. He or she can also seek relief by filing a counterpetition, but that doesn’t change the fact that he or she is the respondent.


A trial is the appearance before the court, often with a jury present, when the evidence is presented and the case decided. The term trial is often loosely used to refer to the final hearing.


A hearing is a court appearance with only the judge present. The term is used for all preliminary appearances in divorces, and the trial is usually called the final hearing since divorce cases are always tried without a jury.





What is the Difference Between a Lawyer and an Attorney?


Technically, a lawyer is a graduate of a law school; an attorney is a lawyer who has been admitted to the bar, that is, licensed to practice law in the state. In practice, there is no distinction, and we use the terms interchangeably to refer to anyone who practices law. Whether your representative goes by lawyer or attorney, he or she is a licensed member of the Florida Bar. You can confirm his or her status by going to www.floridabar.org and clicking on “Find a Lawyer” on the top bar, or by calling 1-800-342-8060 and pressing 0 at the prompt.


What is the Difference Between a Hearing and a Trial?


Some cases go to a trial, and some go to a hearing (or a final hearing). A hearing is any appearance before the judge, but the appearance to finalize the case might be called a trial or a final hearing. There is no difference. Juries aren’t used in dissolution cases.


What Comes Out of a Final Hearing?


A final hearing produces a final judgment, a decree, or a final decree. Neither of the latter two terms is generally used in Florida. The court’s ruling is almost always called a final judgment in our state, but I see rulings from other states that are called decrees.


How Does a Dissolution Differ from a Legal Separation?


Occasionally, a client won’t want a divorce and will ask about legal separation. We don’t have legal separations in Florida, but there are three procedures that serve the same purpose: (1) any separation of the parties governed by a written instrument (a separation agreement); (2) a separation in which the dependent spouse has obtained an order of support unconnected to a dissolution; and (3) a separation in which the paying spouse has obtained an order setting out the amount of his obligation. Property may be divided or at least addressed in a separation agreement but will not be part of a support order except to the extent that the order gives one spouse exclusive use of a house or a car.


What About Shared Parental Responsibility, Custody, Visitation, Primary Residence, and Timesharing?


Custody and its related words are no longer politically correct, and we now must use euphemisms. Under current law, no one has custody or even primary residential care; he or she has a larger portion of the timesharing. The nonresidential parent (and we aren’t allowed to call him or her that) shares time with the children rather than visiting with them. Just remember, timesharing is in; almost any other term is out. However, shared parental responsibility is still in place, and it allows both parents to share in the important decisions about the children by requiring the parents to confer before making such decisions.


What Is the Effect of No-Fault?


The main effect is that there is no longer any doubt about whether the divorce will be granted. Even though most states have no-fault divorce, you still see characters on TV and in the movies say, “She won’t give me a divorce.” In the past, that meant that the recalcitrant spouse wouldn’t go along with the lie about the grounds for divorce. The fact today is that the judge is going to grant the divorce in every case. Theoretically, the judge could do any of four things: grant the divorce, order counseling, delay the entry of a judgment for three months to give the parties a chance to reconcile, or take whatever other action he or she believes is in the best interests of the children. The reality is that the judges know that delays or counseling won’t work unless both parties agree. In the absence of an agreement, which wouldn’t end up in front of the judge anyway, the judge will find the marriage is irretrievably broken and grant the divorce. Divorce cases still have a lot of disagreement, but those disagreements are no longer about whether the divorce will be granted. Under no-fault, it will.




A court of law is one that decides cases primarily involving money. Rather rigid rules govern what the court can and cannot do.


A court of equity decides all cases where money is not the primary issue, such as divorces, foreclosures (since the court orders the sale of the home as a way to award money), adoptions, injunctions, etc.





With the divorce out of the way, we’re left with only the three issues of division of property, support (child and alimony), and timesharing with the children. There are some tangential issues, such as attorney’s fees (which is actually in the nature of support), name change, partition of property (which I’ll explain later), and such. A wife is, by the way, entitled to change her name as part of the divorce and is not necessarily limited to returning to her former or maiden name.


What Is a Court of Equity?


Divorces are decided in a court of equity as opposed to a court of law. The difference lies in ancient English history. About a thousand years ago, the court system first developed, and the judges decided new cases based on what they decided in earlier cases. If a similar issue was decided one way the previous week, your case should logically be decided the same way. From this developed the idea of precedent (or what lawyers sometimes call stare decisis). This was good because it made the cases somewhat predictable. It was bad because it evolved into a rigid system that could handle only certain types of matters. If your case was new and outside the experience of the court system, the judge didn’t know what to do and wouldn’t handle it. Then, without a legal remedy, the contestants went to the king for help. He didn’t mind deciding a few cases here and there, but he soon became overwhelmed and decided to pass the buck. He delegated the cases to his chancery, that is, his lackeys who issued writs and charters. When the Lord Chancellor or his underlings decided a case, they weren’t bound by what happened before (precedents). They did what they thought was fair or equitable. As a result, the English legal system evolved into two different branches, the Courts of Law and the Courts of Equity. One was governed by rigid laws; one wasn’t. Since the American legal system developed during Colonial days when we were English subjects, we adopted the two-branch system.


The distinction between the courts has long since been abandoned, and, in theory, we no longer have a separate court of equity. But we do. Such matters as injunctions, foreclosures, adoptions, bankruptcies (federal only), and, yes, divorces are handled as matters of equity. Judges are given broader discretion to do what they think is fair and reasonable. By the way, we have only one set of judges at any given level—there are four levels—and they all preside, at one time or another, in courts of equity and law. For the purposes of this book, all you need to know is that we have family law courts, into which judges usually rotate either annually or every two years, and your case will be decided under principles of equity.


Because the judges in family law courts have so much discretion, it’s impossible for your attorney to predict with certainty what the judge might do in your case. Many different results are possible. Of course, the ruling could be appealed, but the standard on appeal will generally be that the trial court will not be reversed unless he has abused his discretion. That is a very high standard to meet before you can get a reversal. As a result, your attorney can only advise you what the judge will probably do or should do.


How Long Does a Dissolution Action Take?


Except in unusual circumstances, no divorce can take less than 20 days. Some cases take years, but the average case probably takes between four and eight months. A judge can enter a judgment in less than 20 days if there is some emergency, such as a soldier being deployed, and then only if everything is agreed upon and an answer is filed without delay. Such circumstances are rare; I don’t think I’ve ever had one.


Most cases have three phases: the pleading stage, discovery, and preparation for trial. Negotiation, usually through mediation, occurs during the last phase.


Pleading Stage. The pleading stage usually takes about a month. The Petition for Dissolution of Marriage is filed with the court and is served by a process server on the other party, and that party has 20 days from service to respond. After retaining an attorney, he or she will file an answer and, usually, a counterpetition and will serve that by mail or e-mail on the filing party’s attorney. The filing party then has 20 days to respond to the counterpetition if there is one. The response to the counterpetition is usually filed well within the 20 days, meaning the exchanges can easily be completed within my estimate of a month.


Discovery Stage. Once the issues are set by the pleadings, the attorneys investigate the other side’s evidence through formalized procedures collectively called discovery. Four common tools are used: requests for production, interrogatories, depositions, and requests for admissions. A fifth tool that is used less frequently is a request for mental or physical examination.




The Petition for Dissolution, the answer (or response), and the counterpetition are all called pleadings. The first part of the case is often called the pleading stage because all the pleadings are being filed during this period.


Discovery is the set of procedures your lawyer uses to learn about (or “discover”) your spouse’s side of the case. Your lawyer uses the information gathered in the discovery stage to prepare your case for the final hearing.


A petition is the formal written paper that briefly sets out the issues and tells the court and your spouse what legal relief you are seeking.


A counterpetition is the same as a petition except it is filed by the respondent, who files it along with an answer to state the issues as he or she believes them to be and tells the court what relief he or she seeks.


An answer may be to a petition or a counterpetition. It is a brief statement of which allegations in your spouse’s pleading you admit and which you deny.


Evidence is discoverable if it would be admissible in court or if it could lead to admissible evidence.





Requests for Production. The Family Law Rules automatically require the production of certain items within 45 days of the first service. Your attorney can specify additional items he or she wishes to inspect by service of a supplemental request for production on opposing counsel. Those items have to be produced at the requesting attorney’s office within 30 days of the request. Finally, your attorney can subpoena documents from third parties (people not actually involved in the case); if the subpoena requires production other than at a deposition, your attorney must first give the other side 10 days notice of the subpoena before it is issued.


Interrogatories. Interrogatories are written questions that must be answered under oath within 30 days of their being served on the other side. While the production referred to above is mandatory, interrogatories are optional. If they are served, they must be answered, but they are not answered as a matter of course. There are only 7 questions in the standard interrogatories provided by the Florida Supreme Court, but, with subparts, the total is actually 120 questions. Attorneys can add an additional 10 questions without needing leave of court.


Depositions. Once your attorney has reviewed the documents received from the other side and, perhaps, gone over the interrogatory answers, he or she will likely want to ask the other party questions under oath. That is done by deposing him or her. Both parties are generally present with their attorneys, and the questioning is recorded by a court reporter. In addition, subpoenas can be issued to compel non-parties to give pretrial testimony by deposition.


The two purposes of depositions are (1) to learn the other party’s version of the facts, and (2) to pin him or her down so that there are no surprises at trial.


Requests for Admissions. Sometimes cases can be narrowed by establishing what facts are not in dispute. By getting sworn admissions to those facts, your attorney can then submit them to the court at trial as established without the need to otherwise prove them. This procedure is not commonly used in divorce cases.


Requests for Mental or Physical Examinations. If the physical or mental health of a party is made an issue in the pleadings or as the result of discovery, the other party can ask to have that party examined. The examination will be permitted only if good cause can be shown for why it is needed. The mere allegation that you’re mentally unstable or physically unable to care for the children is not sufficient in itself; there must be some objective evidence to support the allegation before you must submit to the medical or psychological evaluation.


Discovery can take several months. Depositions can’t be done while waiting for the production or interrogatory answers since the questions that need to be asked in the oral examination will often depend upon what the written evidence reveals. At best, discovery can be finished in two to four months.


Trial Stage. Once the pleadings are set and the discovery is completed, your attorney must make final preparations for trial using the information he or she has developed. He or she will have all the needed documentation and will have tested the other side’s positions and arguments in deposition, evaluated your spouse’s demeanor and apparent credibility, and, just as importantly, seen you testify at deposition. As a result, he or she is in a position to reevaluate your prospects at trial, to prepare questions and evidence to present to the judge, to research the issues for argument to the court, and to confer with you about your strategy for mediation.


Settlement Negotiations. Historically, attorneys discussed the issues with the other side throughout the case and may have postured and argued along the way. In doing so, the outline of the case was constantly being redrawn to match its reality. The exchanges often made the resolution of the case obvious and would lead to easier negotiations. That time has passed, and the current generation of attorneys has lost the ability to negotiate either formally or, by the exchanges, informally. Virtually all negotiation is now conducted through mediation.


Mediation has it virtues and its vices. First, whether mediation itself is a virtue or a vice isn’t clear, but no cases go to trial unless they are first mediated. If the case doesn’t settle, it must be tried. The biggest virtue of mediation is that most cases settle through the process. The biggest vice is that, despite it being advertised as being less expensive than trying a case, it can be enormously expensive. I’ve had mediations that cost more than $16,000 in a single day as a result of the attorneys, accountants, and mediator having to be present for 10 to 12 hours. That’s not considering what the parties lost being away from work. Even after such a huge investment, there is no guarantee the parties will settle. But the urban legend is that at least 80% of cases do settle in mediation.


Let’s look at the process. In most jurisdictions, if the gross family income is less than $100,000, low-cost mediation for up to three hours is available through the court. Because of the limited time, and perhaps because the parties have little invested in it, low-cost mediation is less successful than private mediation. If you don’t qualify for family court mediation or choose not to use it, private mediation is set up by agreement of the attorneys. Although the court imposes the mediation on the parties, their attorneys are free to choose the mediator. The Florida Supreme Court certifies mediators, but uncertified mediators can sometimes be just as effective. If the attorneys agree upon a mediator, the court will approve him or her and direct the parties to attend. Experienced and effective mediators do a conscientious job, and choosing a mediator is rarely contentious.


The mediator is neutral and has only one interest—to settle the case. He or she cannot take sides, give legal advice, make findings of fact, or impose any rulings or conditions on the parties. His or her sole role is to bring the parties to an agreement. To do so, the mediator will remind the parties how risky trials are, how unpredictable judges can be, how much more it would cost to try the case, and how they (the parties) can fashion arrangements that judges can’t.


In the usual case, the mediator starts with an outline of the procedures, separates the parties, meets with each party and his or her attorney in different rooms and, through discussion and questioning, probes each party’s positions. After a few shuttles back and forth, he or she starts moving the parties to a middle ground. Once they have appeared at the mediation, the parties are free to leave at any time. The parties’ appearance is mandated, but their participation is not. If either party does refuse to mediate (after appearing), the mediator can only notify the court of everyone’s appearance and the failure to agree; he or she cannot tell the court anything further.


Most mediations are scheduled for a full day, and a full day could last into the night. As long as progress is being made and the parties are willing, a mediator will keep going until there is either a settlement or an impasse. Sometimes only some of the issues can be resolved. In such event, the agreed issues are reported to the court and won’t be part of the trial.


If the parties reach an agreement, whether it is complete or partial, the terms are reduced to writing, usually called a Mediated Settlement Agreement, and the parties sign it. The first draft of the settlement can often reveal misunderstandings on the terms of the settlement or even new issues. Therefore, even when it appears that a settlement is reached, reducing it to writing can sometimes take a long time. My experience is that few agreements that result from mediation are as well thought out, well drafted, or complete as ones that are reached outside the process. The reason, undoubtedly, is that the agreements are cobbled together under pressure when everyone is tired and worn out, with little time for the parties or their attorneys to review them at leisure. I can’t think of any way to avoid that, however, because it’s imperative to get the parties’ agreements reduced to writing that day or the settlement will fall apart.




A settlement is an agreement on all the issues of the case that is reduced to a written document called a settlement agreement. If it’s accepted by the judge, it becomes part of the Final Judgment.





Once the agreement—faulty or not in its drafting—is signed by the parties, they are bound by it. It is possible, of course, to fill in gaps later (before final hearing) if the parties agree. Ultimately, the agreement will be proffered to the court at a short (usually less than 3-minute) hearing, adopted by the court, and made part of the Final Judgment.


Mediation may not be my first choice for resolving cases, but it’s far ahead of the last resort.


Trial. If all else fails—if the attorneys aren’t doing their jobs, if the parties aren’t reasonable, if there are insurmountable issues—then you will have to try your case. Believe me, it is the last thing you want to do.


Separation


Some people don’t want a divorce. They no longer want to live with their spouses, but they prefer not to get a divorce for a variety of reasons. I suspect that, in many cases, they just don’t want to face the finality of ending the marriage.


Whatever the reason, I am often asked about legal separation. Unlike some other states, Florida has no such thing as legal separation. No judge in Florida ever enters a decree of legal separation or a judgment of separation. However, there are some procedures that have much the same effect. Whatever we call it, this section will deal with how to formalize your separation without actually getting a divorce.


There are three procedures that can be used: (1) an action for support unconnected to dissolution of marriage, (2) an action to determine one’s obligation for support, and (3) a separation agreement.


Separation Agreements. Separation agreements are, by far, the most common way to formalize a separation in Florida. Such agreements are technically hybrid contracts since they straddle the line between law and equity and, as such, could be enforced as either a civil contract or a marital contract. Therefore, the court could choose to enforce the terms strictly as they are written, even if they’re unfair, or it could do equity if it found a term unreasonable. And, under a recent appellate decision, it wouldn’t matter whether the action was filed in civil court or the family division since that decision held that the court’s authority as a Circuit Judge was plenary, even if he isn’t sitting in a particular division.


A separation agreement generally covers exactly the same subjects as a settlement agreement in a divorce case. In most cases, the agreement will actually say that the agreement could be offered into evidence as the parties’ settlement in the event that either party later decides to file for divorce. Such an agreement may be expected to resolve children’s issues, such as timesharing and support, spousal support, and division (or use) of marital property.


In Chapter 14, I will address nuptial agreements, which, in most cases, are contingent separation agreements (or settlement agreements) since they usually make provisions for what occurs if the parties later separate or divorce.


Generally, the parties to a separation agreement can agree to anything that doesn’t violate public policy. Therefore, any term will be enforced unless it pertains to the children or spousal support and contradicts Florida’s established policies on those subjects. Specifically, any court asked to enforce an agreement will review timesharing and child support arrangements to ensure the children are protected. Likewise, if any spousal support provision resulted in the less able spouse being on public welfare, the term could be modified to ensure the government isn’t supporting him or her.


In addition to the foregoing provisions, the law of postnuptial agreements (which a separation agreement is) requires that each party make a full and fair financial disclosure to the other. The parties are in a confidential relationship and must deal openly with each other.


Finally, the court could be presented with an agreement that was entered at a time when the parties’ circumstances were very different. Suppose, for example, that the parties agreed that the husband would pay rather minimal support on the expectation that the wife could work to provide most of her own support. Then, unexpectedly, the wife becomes ill and can no longer work. The court would have to decide if (1) it will force the wife onto public assistance and, perhaps, (2) whether the effect of the agreement, even if she’s not on welfare, is so unfair that it needs to be adjusted.


Benefits of Settlement Agreements. There are several advantages of settlement agreements over judicial rulings, not the least of which is that the parties are far more likely to abide by terms they’ve agreed to than terms imposed on them. For this reason—and because judges generally hate to try divorce cases—judges, and the law, favor settlements.


Actions for Support. Florida law has two separate support actions. One allows the dependent spouse (or one with dependent children) to ask the court for support. The other is the converse: the party liable for support can ask the court to set the amount. Both actions are filed without seeking dissolution of the marriage.


If you are in need of support but don’t want a divorce, you can ask the court to order your spouse to provide support for you and your children. In addition, the court can award you use of property, such as the house or your car, and order your spouse to pay certain bills. On the other hand, if you are separated and your spouse is demanding that you pay him or her more than you can afford, you can ask the court to set the amount or even determine whether you have any obligation to pay child support or alimony. In both actions, the relief sought—whether it’s cash payments, payment of bills, or use of property—should be specifically set out in the petition filed with the court.


Such actions for support unconnected to dissolution are relatively rare. Usually, the fact that one spouse is willing to litigate the issue shows that the marriage is over, and the response to the filing for support (or for determination of the amount of support) is almost always a counterpetition for dissolution of the marriage. The few cases usually result from religious constraints. From a practical point of view, a support action involves almost all the same issues as a divorce and is likely to cost nearly as much. I should mention that, although these actions seem to be financially based, the court would also have to determine a timesharing arrangement if it awards child support since the amount would depend on the arrangement. Therefore, aside from the dissolution itself, the only issue the court wouldn’t be determining would be the final division of property. That would be beyond the court’s statutory authority.


The most common independent action for support is an action under the Uniform Interstate Family Support Act (UIFSA). This act has been adopted in substantially the same form in every state to enable a parent with children to get support from a parent living in another state. We’ll take a longer look at the act in Chapter 9.


Finally, there is a cost-free way to enforce child support obligations. Every citizen of Florida, whether on welfare or not, can have the state represent him or her in obtaining or enforcing child support. Unfortunately, the price may be right, but you get what you pay for. Although the state’s representation can give you certain advantages, the attorneys are terribly overworked and can’t do all the discovery that a private attorney would do. Further, the process tends to be very slow and frustrating. Nevertheless, it isn’t always ineffective. In some cases, it is the way to go.


Annulment


Dissolution isn’t the only way to end a marriage. It can also be annulled, but only if no valid marriage exists. Therefore, an annulment is no more than a judicial determination that the marriage never really existed. That sounds simple, but there are several complications. First, the law strongly favors marriage, and someone seeking an annulment must overcome the legal presumption that the marriage is valid.




A marriage can be annulled if it is void or if it is voidable. A void marriage is one that can never be made valid. A voidable marriage is one that can be validated after the ceremony.





Next, there are void and voidable marriages. A marriage is voidable if the parties could take steps after the wedding ceremony to correct the defects and validate the marriage. Continued cohabitation is probably the most common means of validating it, but, keep in mind, that only works if the marriage is voidable, not if it’s void. If it’s void, nothing the parties do can ever make it a legal marriage. Let’s take a look at some of the distinctions, which, unfortunately, don’t always make sense.


Fraud or deceit in identity or procedure may render a marriage voidable. For example, if you misrepresented who you were to get someone to marry you, or if you assured him or her that you weren’t really going through a marriage ceremony, the marriage would be voidable. The misled party could, however, ratify (make legal) the marriage by continuing to live with you after he or she found out the truth.


In contrast, fraud in the inducement, such as a woman falsely claiming that she’s pregnant, doesn’t render a marriage either void or voidable. Duress, however, might render a marriage voidable. A shotgun wedding results in a voidable marriage that could, like one resulting from fraud, be ratified if the parties continue to live together after the duress is relieved (that is, after the shotgun is put away).


Incestuous marriages are those between a parent and child, brother and sister, aunt and nephew, and uncle and niece. A marriage between an adoptive brother and sister is not incestuous since the parties to it aren’t related by blood. An incestuous marriage would seem to be void since nothing the parties do can change the nature of their blood relationship, but the law doesn’t always make sense. In fact, an incestuous marriage is not void, just voidable.


A bigamous marriage is, on the other hand, void. If either party is married to another person at the time of the ceremony, the marriage is bigamous and void. Now logic would say that the defect could be corrected by divorcing the first spouse, but that’s not the law. Consistent, however, with the law’s bias in favor of marriage, bigamy is often hard to prove. It presumes that the current marriage is valid and that the previous one had been terminated. Proving a negative—that is, that the first marriage was never terminated—is often impossible, but the law gives some relief. It doesn’t require proof in every state, only in those places where the spouse was legally entitled to get a dissolution.


Bases for Annulment. A marriage may be annulled for any of the following reasons:


1. Undissolved prior marriage (void)


2. Incestuous marriage (voidable)


3. Either party under age (voidable)


4. Lack of mental capacity, whether through disease or intoxication (voidable)


5. Physical incapacity (inability to engage in sexual act) (voidable)


6. Lack of intent (jest or formality of marriage only) (voidable)


7. Duress (if it deprived a party of ability to formulate intent) (voidable)


8. Fraud or concealment (only if no consummation occurred) (voidable)


Fraud includes some interesting distinctions. If your spouse married you without intending to ever consummate the marriage, the marriage is voidable. If, however, your spouse never consummated it, but you can’t prove that was his or her intent at the time of the wedding, the marriage is valid.


Likewise, lying about still being married, about one’s chastity, or about being a parent may make the marriage voidable. On the other hand, as mentioned earlier, a woman’s outright lie about being pregnant to force a man to marry her doesn’t justify an annulment.


Defenses. A voidable marriage may be ratified (made valid) if you don’t do anything to address the issue when you discover the basis. For example, if you were intoxicated at the wedding and didn’t marry voluntarily, you may ratify the marriage by staying with your spouse. Likewise, if you find your new husband can’t perform the sexual act, you must act promptly to annul the marriage or you could be held to have ratified it.


Your grounds for annulment must be corroborated by another person. That may be easy if the grounds are mental incapacity, but how on earth do your prove your spouse won’t (and never intended to) consummate the marriage if he or she won’t admit it? Of course, if the wife is a virgin and that can be confirmed by a medical examination, that would prove the first element of non-consummation, but the husband would still have to prove her intent never to consummate the marriage.


Support during Annulment. The court can order one party to support the other and their children during an action for annulment, but it cannot order further alimony if the marriage is annulled. Of course, it can order child support after the annulment.


Likewise, property rights and timesharing issues can be handled the same in an annulment action as in a dissolution proceeding. It isn’t clear, however, how that applies to property that isn’t in joint names.




An injunction is a court order that a party do or not do something.


A restraining order is a court order that someone not do something, usually until the court can hear the case more fully.





Restraining Orders


A restraining order is much the same thing as a temporary injunction. Each serves to temporarily stop one party from doing something that may be harmful to the other. I’ll use the terms interchangeably here.


There are several uses for restraining orders in dissolution actions. They may prohibit one spouse from beating the other, going to the marital home, harassing the other at work or through friends, making nuisance telephone calls, following the other, etc. Notwithstanding what the order may say, it only works if the harassed spouse and the court are willing to enforce it. If the restrained spouse violates the order, he or she can be held in contempt and punished in various ways. Unfortunately, the courts are often caught in the he-says-she-says dilemma of not knowing what really happened, and, as a result, judges are often reluctant to take strong action. In cases of domestic violence, however, the courts are far more inclined to take the safe action and assume that a violation occurred.


Domestic Violence Injunctions. A domestic violence injunction is available for spouses, former spouses, anyone related by blood or marriage, anyone living (or formerly living) in the same dwelling in a family setting, and anyone having a child in common with another. Such injunctions are rather easy to get, at least temporarily, and that has led to a lot of abuses.


You can obtain a temporary domestic violence injunction without a hearing or notice to the other person by appearing at the clerk’s office, paying the fees (if you’re able), and reciting a plausible tale of assault, stalking, threats, etc. The clerk will take the written and sworn statement to the judge, and he or she will enter a temporary injunction if it appears sufficient on its face. The temporary injunction may include protection from further assaults, threats, etc., but also exclusive use of the home and temporary custody of the children. The judge rules only on the contents of the petition and doesn’t see the petitioner at this point, and, of course, the accused doesn’t even know it’s going on.


The judge is required to set a date for a full hearing within 15 days. At the hearing, the judge reviews the existing allegations, takes testimony from both parties, and makes rulings, including temporary support if appropriate. Often the respondent doesn’t appear for the hearing. If he or she does appear, the judge is often faced with contradictory stories and must evaluate which of the parties seems more truthful. If the judge grants the permanent injunction, it is taken very seriously, and violations are promptly enforced.


The procedures are rather summary and efficient to ensure that battered and abused spouses have access to protection. The problem is that the procedure—especially the initial entry of the temporary injunction—lacks adequate due-process safeguards, and the consequences for the respondent’s life can be serious. The process is often used to blackmail or punish the respondent even when no justification exists. There is some evidence of this since many petitioners withdraw their petitions before the final injunction is addressed, either by filing a withdrawal or by not appearing for the hearing, at which point the temporary injunction is allowed to die. Of course, the failure to pursue the final injunction could sometimes be the result of further intimidation.


I suspect the underlying premise of the law—that spousal abuse is an acute problem—may be wrong. Abusive relationships are generally chronic. Does that mean that anyone should remain subject to physical abuse, threats, or intimidation? Of course not, but long-standing problems could be better dealt with in a less summary fashion. In acute cases, where the threat of violence is immediate, strong and prompt protection should be afforded. The current procedure fails to differentiate between the two circumstances.


A true abuser doesn’t deserve better than the current sloppy law. But too often this law is used recklessly and to the detriment of both parties and, ultimately, the marriage. Very few marriages, even savable ones, survive a domestic violence injunction. Except in emergency situations, most potential petitioners might be better served conferring with an attorney before proceeding. If the action is needed, the attorney will make that clear, and the temporary injunction will issue. If the facts don’t justify an injunction, however, the advice of an attorney could save your marriage.


Temporary Restraining Orders (TROs). Although not commonly used, temporary restraining orders can be useful. TROs prohibit any number of things. In the past, a party might use one to get exclusive use of the home, but most attorneys now generally seek that remedy through a hearing on temporary relief. Still, a TRO might prohibit a spouse from taking the children from the home, from denying your spouse use of a car, from raiding the marital bank or brokerage account, and from disposing of property.


Even in the circumstances I’ve mentioned, the current practice is to file a motion specific to the relief sought, such as a Motion to Preserve Marital Assets, a Motion for Use of Joint Automobile, or a Motion to Prohibit Dissipation of Assets. Although given other names, these are really just motions for temporary restraining orders.


Enforcement. If the court grants a temporary restraining order (whatever it might be called), and the other party violates it, you might seek to enforce it through either civil or criminal contempt. The difference is that civil contempt compels compliance while criminal contempt punishes a party for a past action.




Contempt of court is any affront to a court. Willful misconduct in the presence of a judge is direct contempt. Any misconduct taking place outside the judge’s presence is indirect contempt.


Civil contempt and criminal contempt refer to the penalty. Criminal contempt results in a straight penalty, fine, or jail time just like any other crime.


Civil contempt results in an ongoing penalty, such as jail time or a per diem fine, until the party complies with the court order.





For example, if the order enjoined (that is, prohibited) your spouse from selling your grandmother’s engagement ring but he sold it anyway, there’s no way you or the court can reverse his action—it’s been done. Instead, the court is limited to enforcing its order by punishing him. Perhaps, the judge will fine him or, very rarely, sentence him to some time in jail. “Perhaps” is the operative word there, since, in my experience, judges rarely take strong action. The best you generally get is a vague commitment from the judge to consider the misconduct (and the value of the ring) in later dividing the marital property. The effect is to delay any consequences and to ignore the sentimental value, and the violator suffers little, if at all.


Civil contempt compels compliance. For example, if your temporary order gave you use of the marital Hyundai, but your wife took it and refused to return it, the judge could (and probably would) hold her in contempt and order her to return it by a set time or be sentenced for the contempt. Sometimes, the judge will set a specific sentence, such as “15 days in jail, suspended until Friday at noon; she can purge her contempt by returning the car before then.” The purge is referred to as the “keys to the jail cell” since it gives the contemnor the power to avoid going to jail if he or she does what the purge requires. Note that the sentence for criminal contempt doesn’t include any purge, and the violator would have no means to avoid serving the time.


Ideally, contempt (whether civil or criminal) should serve to maintain order during a divorce. It should encourage and reward good behavior and discourage and punish bad behavior. The reality is that the courts are too uneven in reacting to wrongful behavior for the remedy to be effective. I sympathize with the judges in cases where the evidence is he-said-she-said, but I’d like to see family law judges act more like courts of equity, where clear-cut wrongful conduct is penalized.
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CRISIS TIME: CROSSING THE THRESHOLD INTO DIVORCE


A divorce is one of the most traumatic events in anyone’s life. It is especially difficult at the beginning of the case, particularly for the unsuspecting spouse. In this chapter, I’ll review an outline of a rather typical case to illustrate some of what happens during the process. I’ll use a hypothetical couple, the Egzits, with the wife filing for the divorce. If your case has the husband filing, try to make the mental switch about who’s doing what.




What you will learn in this chapter:


• what you should do if a divorce is looming


• whether you can take money from a joint account


• when you should tell your spouse you are going to divorce him or her


• why you shouldn’t try to force the filing spouse to talk about the divorce


• what information you need right away if you are served


• how to find the right lawyer quickly


• whether you can negotiate attorney’s fees


• why price is of secondary importance


• how to protect assets


• why you should call your best friend when you need to talk


• why keeping your dignity intact is important





Petitioner’s Side


By statute, the pleadings should call the parties Wife and Husband, but even some experienced attorneys erroneously describe them as petitioner and respondent. I use the statutory terms, but I recognize that the error serves to remind us who was the filing party. Nevertheless, it’s often hard to follow the pleadings without the use of the gender terms. In any event, the wife, I. Wanda Egzit, wants out of a bad marriage. She may be confiding in her best friend and getting advice from her. Some of it may actually be good, especially if the friend recommends that she get a good lawyer and get one fast.


Assuming Wanda reads Appendix A, Choosing and Dealing with Attorneys, she’ll choose a good and competent lawyer. We’ll call him Mr. Barrett. After making an appointment, she’ll meet with him in his office. She’ll tell him she wants a divorce and give him the background of the case. Barrett should immediately ask about the children of the marriage, their ages, health and emotional problems, and their relationships with their mother and father.


Mr. Barrett will, of course, ask why Wanda wants a divorce and assure her that she’ll be able to get the divorce regardless of Mr. Egzit’s position on it. There is no such thing as “He won’t give me a divorce” in Florida.


Next, Barrett will probably try to get a general idea about the finances: the value of the house, incomes of both parties, liquid assets (such as bank accounts and brokerage accounts), and debts. He’ll also be interested in which party has better access to alternative housing.


Once he understands the marital situation and the characters of the parties, he may advise Wanda to protect the existing assets. After the children, the most vulnerable assets are, of course, the bank accounts and any stocks. Everyone should work to preserve, not raid, those assets. Any attorney who tells his client to raid those accounts is doing a disservice to the client and the marriage. However, there is nothing improper about suggesting that Wanda take control of the assets to make sure they’re available for the court’s ruling. An alternative is to have Mrs. Egzit transfer half of all liquid assets into her sole name. If she is likely to get more than half, or if a significant portion of the assets is her separate property, he might advise her to preserve all of it.
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