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DUB AT A KNAPPING-JIGGER, a collector of tolls at a turn-pike gate.


James Hardy Vaux, A Vocabulary of the Flash Language, 1819.


 


‘Have you heard of our old commander? No? Well, it’s not too much to say that the set-up of the whole penal colony is his work. Those of us who were his friends already knew at his death that the colonial constitution is so self-sustaining that even if his successor had a thousand new plans in mind he would be unable to change anything for many years at the earliest … But,’ the officer interrupted himself, ‘I’m blathering, and his apparatus stands here before us.’


Franz Kafka, ‘In the Penal Colony,’ 1919.


 


All these roads meet and end and begin at the open field that once always-was-always-will-be was the Native Institution where Governor Macquarie gathered up the precious children, black and brindle, to teach them God and Civilisation and To Be Without Your Family Or Your Land Or Your Name. It was here that Maria, daughter of Yellomundee son of Gombeeree leader of the Boorooberongal, the place I go monthly to cut lantana and take my shoes off at the feet of ancestors, was taught white man’s language, and how to scream it back to him.


Evelyn Araluen, ‘Ghost Gum Sequence,’ 2019.
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INTRODUCTION





1


Barron Field in New South Wales


IN 1819, A new tollgate was built at the bottom of George Street in Sydney where it turns west into Parramatta Road. Now the site of the major bus stop alongside Central Station, this was, at the time, the town limits. The toll on Parramatta Road had been introduced by Governor Macquarie shortly after his arrival in the colony a decade earlier. The official proclamation published in 1811 in the Sydney Gazette announced that:




whereas the Construction and Preservation of safe and commodious High-ways is a matter of great and general Importance, and tends greatly to increase Commerce, and promote Civilization … it is therefore hereby ordered and declared, by His Excellency the GOVERNOR and Commander in Chief, that from and after the Tenth Day of April, now next ensuing, the High Road between the Towns of Sydney and Parramatta shall be, and the same is hereby declared to be a Turnpike Road.1





The proclamation went on to set out the various tolls: twopence per head of cattle; travellers on horseback paid threepence for passage; a four-wheeled carriage drawn by two horses, two shillings, and so on. Defaulters were subject to fines of 20 shillings and up.


Macquarie’s tollgates were gateways to Sydney. Materially, they regulated the movement of goods, livestock and people between the colony’s commanding node and its expanding outposts. Symbolically, they were public manifestations of the colony’s progress. When defending the expense of roadbuilding to the Colonial Office in London, Macquarie argued that, in promoting commerce and industry, roads also promoted civic virtue. Those civilising purposes were realised architecturally in the new tollgate, which was designed by Macquarie’s court architect, Francis Greenway.


The building, as depicted in Figure 1, a lithograph by Robert Russell and John Gardner Austin from 1836, resembled a castle gatehouse complete with crenelations. Although the tollgate’s mediaevalish appearance might seem incongruous given its municipal purposes, there was an important sense in which form followed function very closely here. The architectural idiom traces back, most directly, to Horace Walpole’s lateeighteenth-century retro-fantasy castle, Strawberry Hill. More broadly, such architectural follies were characteristic of the cultivated taste of enlightened aristocratic owners of great estates. So it was precisely thanks to its mock-gothic extravagance that the gatehouse acted as a publicly legible sign of Macquarie’s prerogative mode of governance—of the personal and quasi-aristocratic fashion in which he guided the penal colony towards civilisation and enlightenment between 1810 and 1821.


Shown nestled behind the gatehouse in Russell and Austin’s lithograph is the Benevolent Asylum for impoverished Sydneysiders, which was opened by Macquarie in October 1821 in one of his last official acts as Governor. In some respects, the lithograph depicts Macquarie’s power and the endurance of his built legacy. But it also presents a scene of his obsolescence, of the end of his era. Rather than passing through the gates, the travellers are shown as passing straight by them. By 1836, this gatehouse was no longer in operation. Pushed out west by Sydney’s rapid growth, the toll-point now lay further up the road. Macquarie’s tollgate had become nothing more than an outdated folly.


In 1819, when the tollgate was opened, the end of the Napoleonic Wars had brought increased scrutiny of colonial administrators, and a new focus on integrating Britain’s far-flung territories politically, economically and culturally. Macquarie’s mode of governing and associated style of building were under pressure. In evidence compiled by Commissioner John Bigge, who had been despatched by the Colonial Office to conduct a comprehensive inquiry into New South Wales, the tollgate was described as an




extravagantly expensive trifle—An Attempt at An imitation of the florid gothic [that] is equally defective in design and execution—and while it must excite the derision of every one acquainted with style of architecture, must raise a strong emotion of regret at the vast comparative disbursements on this inelegant and fugacious toy.2





Bigge’s report reflected a newly rationalised spirit of administration. Setting its cultural and symbolic functions aside, what could possibly justify building a tollgate likely to cost more than the toll would ever bring in?


It wasn’t just the expense and architectural idiom of Macquarie’s public works that were now being questioned. An even more serious challenge to Macquarie’s tollroads and turnpikes was presented by another recent arrival in New South Wales, Barron Field, Judge of the Supreme Court of Civil Judicature and so the highest legal authority in the land. In 1818, Field advised that Macquarie had exceeded his powers in exacting tolls on Parramatta Road and elsewhere. Without backing from the British Parliament, such taxes were illegitimate. The Governor had been acting as if New South Wales were his personal fiefdom, a place in which he could order and declare at will, when it was properly a space into which the British rule of law extended its checks, balances and constraints. Field’s legal reasoning was confirmed back in London in early 1819, setting in train a series of statutory and administrative changes aimed at re-establishing the colony on a new and more consistent constitutional footing.


Remarkably, Field’s legal opinion on colonial powers of taxation was the first formal articulation of what would later be named the doctrine of terra nullius—that is, the foundational legal fiction that treated Australia as if it were uninhabited prior to British settlement. Although a largely unacknowledged figure today, Field was in effect the first legislator of terra nullius, and thus one of the principal framers of Australia’s colonial constitution. He was the first to sketch out a coherent structure of governance premised counterfactually on the non-existence of Aboriginal peoples. Perhaps we might recognise the old Parramatta Road tollgate—now the bus interchange at Central—as a historic and fateful site in the determination of Australia’s national destiny. As motorists head out on Westconnex today, duly tolled under legitimately authorised powers, they continue to travel legal routes first laid down over two centuries ago by Justice Field.


1819 was also the year of a second foundational event authored by Field, the publication of his First Fruits of Australian Poetry—the first book of poetry to be published in the country. Poems had certainly been written and published in New South Wales before Field, but his were the first to be conceived and presented as Australian poetry, and the first explicitly and self-consciously to have assumed the task of originating a national poetics. Both Field’s poetry and his legal judgements, briefs and practices have received some notable scholarly attention.3 But with rare exceptions, discussion of his poems has failed to connect them to his central role in framing the constitutive powers of settler Australia.4 This book looks in detail at the relationship between these two foundational acts: the invention of Australian terra nullius and the invention of Australian poetry. It sees a critical conjuncture of settler law and settler poetics in the singular fact that they were authored in the same moment and, indeed, by the very same hand.


Whose was that hand? Field was born in 1786 into a non-conforming middle-class family in London. He was the second son of Henry Field, a prominent apothecary and surgeon, and Esther Barron; he was given his mother’s maiden name as his Christian name. On his father’s side, he was a direct lineal descendent of Oliver Cromwell—a connection he valued so much that he reportedly adorned his Sydney courtroom with a bust of the regicide Lord Protector of the Commonwealth. One of Field’s younger brothers, Frederick, his junior by fifteen years, matriculated to Cambridge before entering the Anglican clergy, where he became a prominent historical theologian. Field’s education, by contrast, remained marked by religious dissent. His facility in classical languages suggests he was educated at a dissenting academy; his nonconformity would have prevented him from entering university. He instead took up the law as a genteel profession more open to men of his background, enrolling in the Inner Temple in June 1809 and being admitted to the Bar five years later.5


The law may have been his career, but his ruling passion was literature. Field was heavily involved in the literary culture of a rising generation of young London Regency Romantics, the Cockney School of Leigh Hunt and his wider circle. Cockney in this context was not yet a signifier of the working class, but was used instead to characterise men more like Field: those with some education but not at a university; professionally ambitious, but without inherited title or wealth; liable to radicalism in politics and dissent in religion; in the eyes of the establishment: upstarts, interlopers, misfits and subversives. Field knew Hunt as early as 1804, although it is not certain how they first met. It may have been through Christ’s Hospital, where Field’s father was the apothecary, and where Hunt went to school; it may alternatively have been via Charles Lamb, who worked at East India House alongside another of Field’s brothers, Francis.6 However these connections were first joined, Field quickly became linked to an extensive network of like-minded young writers: Hunt, Lamb, William Hazlitt, Thomas Noon Talfourd, Henry Crabb Robinson, Horace Smith and others.


Field was a regular contributor to Hunt’s periodicals, The Reflector and The Examiner, writing reviews, miscellaneous essays and poetry. From 1805, he was also the theatre critic for The Times, where he pioneered a liberally independent mode of reviewing, refusing the kickback culture of dramatic criticism in the period. This independent critical line was continued by his friend and successor as Times theatre critic Thomas Barnes, who would extend the style more generally when he became the paper’s editor in 1817. From the early 1810s, Field’s articles were appearing in John Murray’s new conservative literary journal, The Quarterly Review, and the Murray publishing house, along with John Scott’s liberal London Magazine, was to remain an important venue for Field’s writing during his time in New South Wales. In this period Field also authored Antiquity, a two-act farce, published in 1808 but probably never performed; and a study guide to William Blackstone’s Commentaries on the Laws of England, first published in 1811 and much reprinted through the nineteenth century.


When Hunt was sentenced to two years’ imprisonment for libelling the Prince Regent in 1813—the crime of lèse-majesté—Field hired a carriage and travelled with him from the courthouse to Surrey County Gaol, negotiating on Hunt’s behalf for favourable conditions.7 It was partly thanks to Field that Hunt was able to run a literary salon from prison, receiving well-wishers and political sympathisers. There, Field would have almost certainly met Henry Brougham, Hunt’s lawyer and a prominent liberal and anti-slavery Member of Parliament.8 Field was also in contact with an older generation of Romantic poets, including William Wordsworth and Samuel Taylor Coleridge. It had been Wordsworth who had first fired Field’s enthusiasm for poetry when he read him in 1800, aged 14. Field remained a devotee for the rest of his life and, from 1812, a personal friend and regular correspondent.


In Common Sense, an anonymous anti-Cockney parody published in 1819, Field was enrolled alongside poets who today are much better known:




For many a Cockney doats upon the song.


There’s Hazlitt, of the intellectual touch,


Admires Leigh Hunt and Chaucer very much …


Keates, Shelley, Field, the Minstrel King adore,


And all the Table-Round exclaim encore.9





While these verses position Field in what remains high canonical company, a footnote to the passage offers a rather more qualified assessment of his literary claims: ‘The name of Field is put in to fill up the line: Hunt has addressed an epistle, or something of that sort to him.’ The poem snidely referred to here, ‘Epistle to Barron Field,’ which had been published in 1818 in Hunt’s collection Foliage, was a poem of farewell, ‘bidding a long, long adieu.’10 Field, by 1818, was already in the colony.


Field’s big break had come in May 1816 when, through his assiduous cultivation of patrons, he managed to land the appointment to the judicial position in New South Wales. The job, which brought with it an annual salary of £800 along with other emoluments effectively doubling that sum, meant Field could marry. With Horace Smith acting as his best man, he married Jane Cairncross, a young woman from another medical family. The newlyweds then embarked on the Lord Melville, which was transporting women convicts to New South Wales. Female convict transports had a notorious reputation as floating brothels; Brougham and other opposition liberals had addressed Parliament on the subject. For his part, Field sought to inhibit sexual relations between the ship’s crew and the transportees by reading scriptural passages to the assembled women every Sunday, followed by some moral and religious exhortation for good measure.11


Having watered at Rio de Janeiro, they sighted the Australian coast on 17 February 1817 after more than seventy days of open-ocean sailing. In his ‘Narrative of a Voyage to New South Wales,’ published in the London Magazine in 1822, Field described the country as it first appeared to him: ‘it was cliffy and woody, and had a look of home … Clouds of smoke rose from the shore, supposed to be from fires kindled by the natives.’12 When the ship sailed into Sydney Harbour a week later, he was greeted by a ceremonial thirteen-gun salute.


Field’s tenure in New South Wales would last seven years; he set sail back to England in February 1824. It is his activities during this seven-year period that are the subject of this book, not the English backstory, nor what happened after his return.13 But this biographical background nonetheless offers some valuable reference-points for understanding what Field accomplished in New South Wales. In his person, he brought together law and medicine, experimental poetics and non-denominational evangelicalism, radical sympathies and genteel aspirations. He was at least in these respects broadly representative of the cultural matrix of early nineteenth-century liberalism and humanitarianism. Out of this same matrix came many of the meanings, concepts and values Field would mobilise in New South Wales. There he would deploy both law and poetry to advance the transformation of New South Wales, an authoritarian penal colony, into Australia, an emergent liberal nation.


Field used these means to undermine Macquarie and his political vision, and to establish in their place a networked mode of sovereignty and a polycentric model of civic power. In politics, this involved replacing military fiefdom with professional administration; in economics, it replaced penal state-run enterprises with extractive forms of agricultural capitalism. Taxation went from being by decree to requiring some token of representative consent. Under the old regime, the main social roles available were those of soldiers, convicts and emancipists. In the new regime, these were to be supplanted by free and freeborn settlers. The social bond was to be cemented by an open, multidenominational Christianity. Civil society was to be pluralised, with a proliferation of non-governmental institutions and organisations. And poetry was likewise to be transformed. Its primary scenes of reception were to shift away from the court of Macquarie to a diversified readership which linked a distant metropolitan coterie of Romantic literati with an emergent local Australian audience that was, as it were, to be summoned into being by these poems themselves. The precondition for all these projects of Australian advancement was the erasure, de jure and de facto, of the Aboriginal peoples whose land it was, is and always will be, ancestrally and immemorially.


We examine the main legal and poetic aspects of this transformation in more detail in chapters two and three, which contextualise Field’s two great Australian innovations of 1819. The core claims of this book come later, though, and are arrived at by a different method, which is the close reading of poetry. Extended literary analysis of the kind we offer here has not commonly been employed as a method for historical research into Australian politics and society. So our decision to ground the argument of this book on close readings of poems invites some justification. William Empson, who in the twentieth century did as much as anyone to establish close reading as a method of critical inquiry, once remarked that ‘a profound enough criticism could extract an entire cultural history from a simple lyric.’14 But even Empson himself immediately went on to note that ‘a critic obviously does not need to do this kind of thing often, if at all; it is not really a convenient way to teach cultural history.’ There are unquestionably more direct methods available to cultural, social and political history than those of literary criticism. Given the existence of these alternatives, why take the inconvenient detour through verbal analysis?


Part of the answer, we believe, is that reading poems closely can provide an otherwise unavailable knowledge of the conditions and practices of the lifeworld in which they were produced and circulated. Poetry, in other words, offers a certain epistemological priority for investigating the communicative forms and structures of feeling that shaped particular historical conjunctures. This point, although fairly uncontroversial at least among literary historians, nonetheless demands particular emphasis in the larger context of Australian historical studies, in which close reading of poetry has been methodologically marginal.


As Philip Mead noted of Australia in his book Networked Language: Culture & History in Australian Poetry, ‘the reading of poetic texts within the literary critical field as a way of “learning about the complex networks of living by which they are shaped” remains a relatively neglected area of intellectual inquiry.’15 The words Mead is quoting here come from Meaghan Morris’s Ecstasy and Economics: American Essays for John Forbes. Mead was writing in 2008, Morris in 1992. But the relative neglect that Mead and Morris sought to challenge still persists. Few Australianists have committed to the extended critical reading of poetic texts as a primary means for examining the historical networks that fashioned both those texts and the country in which they participate. Broadly speaking, in Australian studies poetry remains an elective supplement rather than a central historiographical resource.


In chapters five through nine, we offer close readings of Field’s poems to examine how they refracted the complex forces and agendas at work and the possibilities on offer in this turning point of Australian history. Read critically and philologically, these poems illuminate a vital moment of national formation. We approach Field’s poems as peculiarly sensitive registers for tracing the workings and effects of powerful currents of colonial history, some well-known, some more shadowy. That, at any rate, is one part of why we believe these poems merit close reading. And because close reading requires a reliable text against which to prove its claims, we provide a critical edition of Field’s poems in this book. Our readers should read his First Fruits of Australian Poetry for themselves, forming their own judgements of it and of the readings we offer.


We hope also to establish a second point, one which may be obscured by poetry’s diminished status in contemporary Australian life. Few readers today would regard poetry to be a powerfully authoritative public discourse. Field’s situation was different. Poetry, up until around 1800 and in line with ancient histories and accepted customs, had been a set of literary techniques, aesthetic operations and inventions; a set of ways of knowing and of means of transmission of knowledge; a set of elite practices of cultural hegemony and of popular currents and traditions. But with Romanticism, poetry underwent an extraordinary public revivification and transformation. Poetry became much more banal and quotidian at the same time as it more ambitiously sought to become nothing less than a self-conscious avant-garde laboratory of world-reshaping acts. As the philosopher Giorgio Agamben has phrased this exemplarily Romantic conviction: ‘The question is not so much whether poetry has any bearing on politics, but whether politics remains equal to its original cohesion with poetry.’16 Whatever we ourselves might think of poetry, the salient questions for this study are: What did Field think of poetry? What did he do with it and use it for? What were the consequences of such a use?


Poetry offered Field and his contemporaries a kind of public power difficult to imagine today, when a declaration like Percy Shelley’s famous line—‘poets are the unacknowledged legislators of the world’—might appear Romantically overblown to a point of absurdity. For Field, by contrast, the powers of law were not just compatible with the utterances of poetry, but were even moulded poetically, so that we might speak in this instance not of judge-made law but of poet-made law. Moreover, as we will show, Field’s uses of poetry in the colony had, and had to have, an ironic outcome. For poetry to have such an extraordinary impact in New South Wales, it needed to pass properly unacknowledged, just as Shelley had indicated. Field’s paradoxical poetic success was poetically to establish a polity within which poetry need thereafter be of little account.


It is then one of the central contentions of this book that, without careful attention to Field’s poetry, something essential about the foundations of Australian culture and society may continue to pass unrecognised, and therefore continue to operate unmarked and unchallenged. Field’s poems are not merely documents of their historical moment but also interventions in it. They detail the operations and ramifications of terra nullius because they helped to impose it, and they tell of the complex networks which shaped Australia because they changed how those networks function. For while terra nullius is principally a legal fiction, it has of course also always been more than legal in its reach, mechanisms and effects. It is for this second reason too that Field’s poems merit careful reading. Only by attending to the details of those poems, however minor some of them might seem, can the interchange they established between legal and poetic powers, and so between legal and poetic histories, properly be articulated.


Field’s title, First Fruits, offers a preview of at least one aspect of this intersection of law and poetry. The term is, to begin with, a Biblical category: first fruits are the tithes of the harvest that are to be dedicated to God. ‘The first of the firstfruits of thy land thou shalt bring into the house of the Lord thy God,’ instructs Exodus 23:19, while Deuteronomy 18:4 commands that ‘the firstfruit of thy corn’ is to be given to the priests of Levi. There is also a long classical tradition in which first fruits are a central motif, important from Homer to Plato and in legal, religious and political texts.17


Drawing on these scriptural and classical references, in which first fruits figured as an agricultural thanks-offering and as a priestly tax, the category emerged as a significant instrument of medieval ecclesiastical law. There it was a kind of kickback payable by clergymen to the Pope who had granted their benefices. In England, following Henry VIII’s split from Catholicism, this tax was at once dramatically increased and diverted into consolidated revenue. The first fruits that had previously been paid to Rome now went to the monarch, in a measure that was ‘little less than a fiscal catastrophe for the English Church.’18 At the start of the eighteenth century, these first fruits in England were further converted into a hypothecated tax, known as ‘Queen Anne’s bounty’ after the reigning monarch of the time, and dedicated to the support of impoverished clergymen. Irish first fruits, by contrast, were not returned to Ireland. His struggles petitioning powerbrokers in London for the remission of these colonial first fruits to the Church of Ireland were what motivated Jonathan Swift’s famous partisan switch of allegiance from confirmed Whig to Tory propagandist in 1710. They appear also to have influenced the increasingly anticolonial attitudes of his writings after that date, from Gulliver’s Travels to A Modest Proposal.


First fruits was furthermore a specifically literary category, and not just for Swift. Here the link was spelled out by John Dryden in his ‘Discourse Concerning the Original and Progress of Satire,’ from 1693.19 Dryden followed the philologist Isaac Casaubon in rejecting the long-standing but false etymological association of the word satire with satyrs, which had positioned the genre as goatish, defamatory, transgressive and rude. Dryden instead derived the term from the Latin lanx satura, which was, as he explained, the name of ‘a Charger, or large Platter … yearly fill’d with all sorts of Fruits, which were offer’d to the Gods at their Festivals, as the Premices, or First Gatherings.’20 A satire, in other words, was a linguistic medley of first fruits, a smorgasbord of moral criticism ritually offered to the Gods in vain hope of human betterment.


Without amounting to a redefinition of the genre, the etymological argument inclined satire away from invective and towards a pluralism of literary modalities and, perhaps, of values too. It also established first fruits, by at least the end of the seventeenth century, as always being potentially satiric in nature. Field underlined this satiric association by citing, as an epigraph to ‘Botany-Bay Flowers,’ which was the very first poem of his First Fruits of Australian Poetry, the exact same lines cited by Swift on the title page of his satiric A Tale of a Tub, published in 1704 in London when Swift was there fruitlessly lobbying the Whigs for the remission of Irish first fruits. The lines in question came from Lucretius’ philosophical epic De rerum natura, and, translated, they read:




I joy to pluck new flowers,


To seek for this my head a signal crown


From regions where the Muses never yet


Have garlanded the temples of a man.21





Field’s epigraph declares his poems to be the first fruits of this new poetic territory, Australia, never before graced by the muses. But its claim of poetic origination is also inflected satirically, for it echoes Swift as much as Lucretius. If anything, Field would have been more likely to have had a copy of Swift to hand—to be quoting him quoting—than to be drawing from Lucretius directly. The epigraph is both an epic claim to novelty and an ironic intertextual joke—two seemingly incompatible modes of assertion collapsed by Field into a single borrowed utterance.


In titling his book First Fruits, Field activated both the legal and the literary aspects of the category, linking tax to satire and law to poetry. First Fruits is a poetically figurative name, at once legal and satirical, for the kind of real taxes Field had disallowed Macquarie. On 5 September 1815, Field’s precursor at the Supreme Court of New South Wales, Justice Bent, had publicly refused to pay the toll on Parramatta Road. The tollgate keeper, Michael Wyer, deposed the next day that




the said Jeffrey Hart Bent said, ‘I’ll pay no toll,—I am judge of this colony. I’ll pay no toll whilst I am in it; and if you don’t let me pass, I’ll send you to gaol.’ … that the said Jeffrey Hart Bent then got off his horse, and taking hold of the gate, said he would have it cut down and burned; that he then violently shook the gate whereby the chain was loosened, and the gate opened; that Mr. Bent then passed through, without paying the toll.22





Bent’s flamboyant act of civil disobedience marked the total collapse of relations between him and Macquarie. This was why the job was open; it was why Field had been appointed, why he was in New South Wales. He handled the flashpoint carefully, writing a formally robust legal opinion, cc’d to London. But he also wrote a satiric supplement, an ironic token for the taxman, First Fruits of Australian Poetry. It was as if, at the city end of Parramatta Road, he had tossed a book of poems to the tollgate keeper as he passed through on his way to sit in judgement over the colony that was building on Aboriginal land.





CONTEXTS






2


Law


The Terra Nullius Operation


MOST AUSTRALIANS TODAY know terra nullius as the legal fiction that allowed the Australian continent to be treated as if uninhabited prior to settlement by the British. Uninhabited, and so unowned and unclaimed—a vacant, non-political, non-sovereign territory. Literally, terra means earth, ground or land, and nullius means nobody’s: terra nullius then means nobody’s land, the idea being that the British Crown claimed sovereign title over the Australian continent on the basis that no one already owned it.


The phrase was first established with this meaning in Australian public discourse largely thanks to the work of historians in the 1970s and 1980s.1 The most influential of these was Henry Reynolds, who in his 1987 book The Law of the Land identified terra nullius as ‘the single most important feature of the British expropriation of Aboriginal land … This idea had become accepted legal doctrine in the first generation of settlement and it has played a central role in relations between black and white Australians ever since.’2 The phrase was then disseminated more widely following the Mabo decision by the High Court of Australia in 1992, which was presented as the judicial rejection of terra nullius, making way for the subsequent passage of the Native Title Act by the Keating government.


But as historians have since pointed out—some quite polemically, as part of what became known as ‘the history wars,’ and others in a more nuanced spirit of historiographical revision—using terra nullius to refer to the foundational legal doctrine of Australian colonisation in this way is in fact anachronistic.3 For the phrase does not appear anywhere in the archive of colonial administration, from the Secret Instructions issued to James Cook in 1768 all the way through to the Commonwealth of Australia Constitution Act passed by the British Parliament in 1900.


As a verbal phrase, terra nullius first entered English-language publication and wider usage only towards the end of the nineteenth century.4 When it appeared, which was at first very infrequently, it operated as a relatively loose concept in discussions of international law. It can be found, for example, in an 1866 account of the US American Monroe doctrine, which rejected Russian and British claims that the north-west of North America was ‘terra nullius, that it was still open to discovery and occupation.’5 Twenty years later the term was being used similarly to describe the condition of a deserted or abandoned island. But it also appeared during these decades in discussions of civil cases: to describe an intervening space between two properties but belonging to neither, for example, and to describe the status of a common prior to its enclosure.


Only in the twentieth century was it established as a consistent if still relatively obscure concept of international law. Initially, this was largely in the context of the assertion and contestation of sovereign claims to territories in the Polar regions—first Spitzbergen and Greenland in the North, and then Antarctica in the South.6 Through the 1920s and 30s, the phrase’s range of reference was geographically extended to cover other colonial territories that had been acquired by Western powers as if they had been uninhabited. This was the meaning that would then become central to the phrase’s critical deployment in the later twentieth century in historiographical, juridical and political projects of decolonisation.


Although terra nullius is a Latin phrase, its classical pedigree is indirect. Its primary verbal source is res nullius, a category of Roman law that designated a thing belonging to no one. The classical case concerned the legal status of wild animals. These were fair game: owned by no one, and so belonging to the first taker. In the verbal shift from res nullius to terra nullius, a concept that had originally concerned individual rights to the acquisition of property was repurposed as one concerning the territorial claims of sovereign states. But even as it effected a new principle of international law around 1900, terra nullius also linked the law between nations to the laws within them. And these links between sovereignty and property rested on a long series of complex conjunctions of historically diverse terms and concepts.


The philological identity of a word with a concept is never complete, in part because whenever a new word or phrase enacts a novel linguistic fact it also and necessarily mobilises pre-existing verbal and semantic elements. The phrase terra nullius may be little more than a century old. But its genealogy can be traced much further back to an unstable and shifting eighteenth-century series of cognates, calques and partial synonyms. As a verbal fact, terra nullius is relatively new, but what it names is a much older set of colonial concepts and practices.


In the early period of British colonisation of the Australian continent, for example, res nullius was already operating in the discourse of international law as the name of the doctrine of first taker in the construction of sovereign state rights to colonial territories. In fact, in the late eighteenth century, res nullius was more commonly employed to contest colonial dispossessions of Indigenous peoples than it was in justification of them.7 In his The Metaphysics of Morals of 1797, for example, Immanuel Kant criticised the term as part of a broader critique of contemporary colonialism. Kant notably included New South Wales in his denial of legitimacy to European territorial acquisitions of other peoples’ lands.


Earlier in his book, when considering the much more general case of the abstract possession of external objects, Kant had rejected the idea of res nullius, of an object belonging to no one. For Kant, a res nullius would be something that I and others might want to use, but which belonged neither to me nor to anyone else. Kant’s argument works by showing that when we treat this category as being universal—as applying to everyone equally—we find it falls victim to self-contradiction, for it determines a class of things as being at once usable and unusable with respect to that supremely Kantian moral category, freedom:




An object of my choice is something that I have the physical power to use. If it were nevertheless absolutely not within my rightful power to make use of that, that is, if the use of it could not coexist with the freedom of everyone in accordance with a universal law … then freedom would be depriving itself of the use of its choice with regard to an object of choice, by putting usable objects beyond any possibility of being used; in other words, it would annihilate them in a practical respect and make them into res nullius.—But pure practical reason … can contain no absolute prohibition against using such an object, since this would be a contradiction of outer freedom with itself.8





If something belonged to no one, it would belong equally to everyone. But anyone who used that thing would exclude others from using it—so even though it belonged to everyone, no one could legitimately use it. And an empirically useful but morally unusable thing is a practical contradiction in terms. In consequence, everything useful belongs to someone. Kant’s philosophical procedure for demonstrating this derives from his principal technique of ethical argument. Res nullius fails the test of the categorical imperative: treat your particular ethical categories and actions as if they applied to everyone. If they are not capable of non-contradictory universalisation, then they are illegitimate as moral categories. If they are universalisable, then they have the force of an absolute injunction.


When Kant later turned to the legitimacy of colonial acquisitions, his rejection of res nullius as a category pertaining to individual rights was extended to include relations between states too:




It can still be asked whether, when neither nature nor chance but just our own will brings us into the neighborhood of a people that holds out no prospect of civil union with it, we should not be authorized to found colonies, by force if need be, in order to establish a civil union with them and bring these human beings (savages) into a rightful condition (as with the American Indians, the Hottentots, and the inhabitants of New Holland) … Should we not be authorized to do this, especially since nature itself (which abhors a vacuum) seems to demand it, and great expanses of land in other parts of the world, which are not splendidly populated, would have otherwise remained uninhabited by civilized people or, indeed, would have to remain forever uninhabited, so that the end of creation would have been frustrated? But it is easy to see through this veil of injustice (Jesuitism), which would sanction any means to good ends. Such a way of acquiring land is therefore to be repudiated.9





Kant introduces res nullius only to dismiss it as an incoherent category. It fails the test of universalisation, which is to say, it always harbours a particular claim. Never disinterested, it works ultimately to licence any action whatsoever, any means to a given end. Even in the case of two rival countries separated by a neutral territory—we might think, today, of the demilitarised zone that divides North from South Korea—that empty land is ‘not something belonging to no one (res nullius), just because it is being used by both to keep them apart.’10 Used by both, and so belonging to both. For Kant, in international relations as in private law, there is no such thing as res nullius. The ends do not justify the means, and the duty of autonomy condemns the doctrine as irremediably unjust.


Kant repudiates the colonialist argument that lands ‘uninhabited by civilized people’ constitute a kind of vacuum, a nullius space in global civil society, so that colonial acquisition of them is not only legitimate but also natural and even providential. That argument was a well-established doctrine of the post-Westphalian international order. Such authorities as Hugo Grotius, Samuel Pufendorf, John Locke, Christian Wolff and Emer de Vattel all argued that people have a naturally ordained and divinely sanctioned obligation to cultivate the lands under their control most productively. Those who did not do this could not be said to own the lands they lived on.


In his 1622 sermon to the Virginia Company, for example, John Donne declared that:




In the Law of Nature and Nations, A Land never inhabited, by any, or utterly derelicted and immemorially abandoned by the former Inhabitants, becomes theirs that will possese it. So also is it, if the inhabitants doe not in some measure fill the Land, so as the Land may bring foorth her increase for the use of men: for as a man doth not become proprietary of the Sea, because he hath two or three Boats, fishing in it, soo neither does a man become a Lord of a maine Continent, because he hath two or three Cottages in the Skirts thereof.11
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