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To my wonderful wife Carolyn, whom I love dearly, and who has supported and loved me despite disagreeing with some of my positions and enduring some of the repercussions.
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INTRODUCTION: PRESIDENT TRUMP ASKS ME TO JOIN HIS IMPEACHMENT LEGAL TEAM

In the weeks leading up to the impeachment vote in the House of Representatives—a partisan vote whose outcome was predetermined by the large Democratic majority—members of the president’s legal team reached out to me inquiring whether I would be willing to join them in arguing against his removal by the Senate. As a liberal Democrat who voted for Hillary Clinton, I felt somewhat conflicted emotionally. I was also feeling pushback from family members, especially my wife, Carolyn, who wanted me to maintain my independence and nonpartisan neutrality. I told the president’s lawyers that I would not join the legal team as a full-fledged member involved in tactical, strategic, or factual issues, but I would consider playing a limited role as a constitutional advocate—a role I’ve played in other cases. I would be defending the constitution and the presidency, rather than any particular individual. As one lawyer of President Andrew Johnson put it at his Senate removal trial: I came to the defense table not as a “partisan” or “sympathizer” but to “defend the Constitution.” Or as another put it: “A greater principle is at stake than the fate of any particular individual.”

I decided that if I were to agree to accept the limited role of presenting a constitutional argument against the removal of President Trump, I would begin by quoting these distinguished 19th-century lawyers.

My wife pointed out—quite correctly—that no matter how limited my role might be, I would be seen as an advocate for President Trump, thus compromising my neutrality, rather than for the Constitution. I knew she was probably right, so I did not immediately agree to play any role in the Senate trial.

While my wife and I were considering the options, we were invited to join a friend and his family for Christmas Eve dinner. We were originally going to have dinner in Miami Beach—where we spend the winter—on the day after Christmas, but we had to change our plans and go to New York for a funeral right after the holiday, so we moved our dinner up. His family had planned their event at the Mar-a-Lago Hotel in Palm Beach—where they were long-time members—so we drove up there to join them. We sat at a far corner of the massive dining room and were finishing our appetizers when President Trump and his family entered the other side of the room, a considerable distance away. When we accepted the dinner invitation at Mar-a-Lago, we knew there was a possibility the president would be there, but we did not expect to meet him in such a large room with so many people. But, as fate would have it, when I got in the buffet line for the main course, he got behind me. I was surprised that the president was on the line instead of being served at his table. We said hello and I politely offered him my empty plate, which he politely declined. Then he said, “So, are you going to be my lawyer in the Senate. Everyone wants the job, but you’re my first choice.” I told him that I was considering it, but that my wife was opposed to me doing it, and he replied, “Bring her over and let me talk to her.”

I went back across the large hall and found Carolyn eating her main course at our table. “The President wants to talk to you.”

“About that?” she replied.

“Yes, about that.”

Carolyn and I walked across the room and approached the president at his table, where he was finishing his meal. I told him we would wait until he finished, but he got up and started talking to Carolyn. He asked her why she was reluctant to have me become his lawyer. She told him that she wanted me to maintain my independence and neutrality. He said that he thought she had a good point, but that this was a historic event, and that it was important for me to make the constitutional arguments. The discussion went on for several minutes, and at the end, President Trump turned to Carolyn and said, “I know how much Alan loves you and how much you love him, and he ought to listen to what you have to say, so you should discuss it and do what’s best for you.”

“But,” he continued, “I really would like Alan to do it, and I think it would really be good for the country if you and Alan decide he should do it.”

Over the next several days, Carolyn and I discussed what role, if any, I should play in the Senate removal trial. In the end, we agreed that I would write and deliver the main constitutional argument against impeaching any president based on vague and open-ended criteria, such as the ones charged against President Trump, namely “abuse of power” and “obstruction of Congress.” I would make my argument to the Senate and then leave. My role would be announced as a constitutional advocate and not as a general member of the defense team. The defense team agreed to this formulation, as did President Trump, and, most importantly, as did my wife.

I then got down to the hard work of preparing a constitutional argument that I knew would be rejected by the vast majority of academics, pundits, talking heads, editorial writers, and others. Mine would be very much a minority view, though I was convinced that if the “shoe were on the other foot”—if Hillary Clinton had been elected president and were being impeached on these questionable grounds—many of those who would be criticizing my arguments would be agreeing with them.

I spent the next several weeks immersed in dusty old leather-bound books from the 18th and 19th centuries. I read all the debates about the adoption of the impeachment provisions of the Constitution, the Federalist Papers, Blackstone’s commentaries on the law, the arguments in the 1868 impeachment and removal trial of Andrew Johnson, and the contemporary scholarship regarding the criteria for impeachment. I concluded that the Framers would not have accepted such vague and open-ended criteria as those charged against President Trump. James Madison, the father of the Constitution, explicitly opposed the criteria of “maladministration” as a ground for impeachment. He feared that so vague and open-ended a criterion would result in the president serving at the pleasure of the Senate. Other founding fathers who attended the Constitutional Convention expressed similar fears and limited the constitutional criteria for impeachment to treason, bribery, and other high crimes and misdemeanors. The addition of the words “and misdemeanors” left some room for interpretation, but My research made it clear that the framers did not intend and would not have accepted such standardless criteria as abuse of power and obstruction of Congress.

During the impeachment and removal trial of President Bill Clinton back in 1998, I had been interviewed by Larry King. In that interview, I expressed the view that a technical crime was not required for impeachment. I had not researched that issue thoroughly at the time because it was not disputed that Clinton had been charged with a crime, namely perjury. The issue in the Clinton case was whether perjury about a private matter—Clinton’s sex life—was a high crime. I said it was a low crime and thus not subject to impeachment. In the King interview, I made an off-the-cuff comment that a technical crime was not required if the impeachment targets a person who “completely corrupts the office of the president, who abuses trust and who poses a great danger to our liberty.”

At the time I made it, I was aware that the academic consensus was consistent with the view I then expressed, and so I simply went along with that consensus, without doing my own research about an issue that was not germane to the Clinton case.

In the Trump case, on the other hand, a critical issue was whether a crime was required for impeachment, because the articles of impeachment did not charge any crime. I began to research that issue when Hillary Clinton was running and it looked like she would likely be our next president. Republican zealots were demanding that she be locked up and were threatening to impeach her on the day she was sworn in. I decided to write a book about why impeachment would not be justified based on the evidence against Hillary Clinton. The original title for my proposed book was The Case Against Impeaching Hillary Clinton. When Donald Trump was surprisingly elected, I decided to continue the project and write a book entitled The Case Against Impeaching Trump. In doing research for that book, I concluded that the views I expressed in 1998 were not entirely correct. My research convinced me that although a technical crime was not required, as I had said back then, criminal-type behavior akin to treason and bribery was required. More importantly, it was clear that abuse of power or other vague criteria would not be consistent with the words of the Constitution or with the intentions of its Framers.

I wrote a series of articles and short books in which I argued for more stringent criteria for removing a duly elected president. Then, when I signed on to make the Senate argument, I closeted myself in my Miami Beach apartment and dove into those dusty old 18th- and 19th-century volumes which I had collected over time. I took out my pen and paper and began to draft.

A writer for Esquire magazine, Tom Chiarella, asked if he could watch me work for several hours so he could chronicle what he called “this historic matter.” With my wife’s permission, I agreed. Here is how he described my work patterns.


He sits with his back half-turned to the window of his eighth-floor apartment in Miami Beach, wearing a striped button-down shirt loosely tucked into khakis, warm socks. ...

Alan Dershowitz sighs and stares into his lap, where he’s got a legal pad cocked against his thigh. His glasses descend the bridge of his nose as he works, until he looks the part of a college professor, which he was for more than fifty years, unpanicked by deadline.

On that legal pad: Notes, which become sentences, which are accumulating into an argument against the impeachment of Donald J. Trump, which Dershowitz is scheduled to deliver to the United States Senate in just three days.

Dershowitz’s wife, Carolyn, a retired neuropsychologist, has set up a workspace for him on their dining room table, where he has piled earlier drafts of his argument and his ...primary sources....

Also in the shuﬄe of papers: a program, one page, from the concert he and Carolyn attended two nights ago. The Cleveland Orchestra was in town, performing Prokofiev. Dershowitz had gotten bored after intermission and during Romeo and Juliet, Acts 3 and 4, had pulled out a black pen and started making notes for his opening argument in the impeachment trial, right there in the Adrienne Arsht Center for the Performing Arts in Miami.

• “Texts”

• “Framers”

• “Federalist”

• “3 impeachments”

• “Academics”

• “Question: Should there have been an investigation of Biden’s company?”

• “Direct Threat to withhold (authorized) funds”

He wrote these things in the darkened concert hall, and they are a little smudgy now. He was looking at them again last night, with a football game on, as he read through the Federalist Papers. Now the papers and the books and the chicken-scratched concert program surround him as he untangles a tiny Mr. Goodbar from its wrapper.

Watching someone write can be dull work. Even Dershowitz, the legend, the Harvard Law School professor who has become about as famous as a working lawyer can become in this world.

The guy who says he voted for Hillary and yet still, at eighty-one, is the kind of guy Donald Trump wants standing up for him on the floor of the Senate...

Watching Dershowitz work, it’s like this: Ink wires itself onto the page, in the wash of his gimpy scrawl. The scratching pen is audible over the dim sound of beach traffic from below. Note: No keyboard. He doesn’t own one, nor a computer.

The pages practically pile themselves.

He writes in a single pass, using black roller-tip pens, bought in bulk plastic containers like the ones Twizzlers come in at Costco. He must have sixty pens. Always on a white legal pad, one of a half-dozen spread across the glass tabletop. He double-spaces naturally on the pad, in cursive.

I notice after a few hours: He doesn’t slave over the words. It really seems as if he’s never chosen a word he didn’t like just fine. He rarely doubles back on his own prose on the handwritten draft. He appears to think comfortably in full sentences.

But no, it’s Alan at his table. Anything can happen....

So I ask, Are you all alone on this? Is there some group of academics, or lawyers, who are behind you on your interpretation of the Constitution? Is there a body of thinkers behind you? Are you reinventing the interpretation of the Constitution?

Dershowitz shakes his head. “I have nobody. No,” he says. “I don’t try to foster a following.”

Dershowitz retrieves the pages from the fax in his wife’s office, which takes up the pantry of their apartment. He then sits in a leather recliner and calls Kelley. He does a read-back with her, with his phone volume turned up to “Old Man.”

It seems odd, at first, this manner of work. He writes so quickly, fires it off to Kelley. And yet even his fastest writing is slower than most people’s regular-speed typing. In his way, he is deliberate. Contemplative. Slow.

Dershowitz clarifies that he is a liberal, that he did not vote for Trump, that he has agreed to work only to protect the Constitution. He does not support Trump’s policies. Not on women’s rights. Not on gun control. Not on the environment. Not on climate change. And so forth. He points out that his wife and his family opposed him working with the president’s defense team.

“He didn’t change my mind,” she says. “I just thought it was important that Alan remain impartial.

“But I will admit that he listened to me.” In the end, Carolyn was not going to stand in the way of her husband’s desire to defend the Constitution. . . .

Dershowitz’s son calls to beg him not to go on CNN again. He’s communicated this to Dershowitz twice already today.

“I know,” Dershowitz says. “It’s more than that, actually.”

Why do it then? What good does it do you to appear as a guest on television news shows?
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“Dershowitz’s learned insight played a critical role convincing senators. [His] constitutional
argument was a legal tour de force that elegantly weaved together the constitutional text,
the Framers’ understandings, and historical practice.”

“l agree with Alan Dershowitz—a liberal Democrat....”
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