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For my sons, Teddy, Charlie, and Tony






They wanna try and keep everything hushed up. Like it’s some kind of big secret.… They won’t tell us what it is. They don’t wanna talk to me. Because I’m an old dumb farmer, I’m not supposed to know anything. But it’s not gonna be covered up. Because I’m gonna bring it out in the open for people to see.

—Wilbur Earl Tennant







Author’s Note


Facts and events set forth in this book are based on and a continuation of my efforts over the last several decades to warn of the past and continuing dangers to the public arising from the behavior of E. I. du Pont de Nemours and Company and others presenting a likelihood of substantial harm to individuals and the public interest arising from exposure to PFOA and related PFAS chemicals. Such facts and events are based on and/or derived from information, documents, and/or testimony and/or statements available in public court filings, trial transcripts, regulatory agency or other public dockets or document repositories and/or publications, media statements, and/or other means by which information is publicly available or otherwise contained in or available through a public record and/or not subject to any court-approved confidentiality or protective-order restrictions. All names and characters are unchanged. Out of an abundance of caution, publication of this book comes only after several public jury trials, including three multiple-week-long jury trials in federal court in Ohio resulting in final jury verdicts and orders, including punitive damage verdicts, and completion of full appellate briefing and oral argument. Certain dialogue and events are reconstructed to the best of the author’s ability, with every effort undertaken to avoid revealing or disclosing any attorney-client advice, confidences, or work product and without waiving in any way any such privilege, protection, or other legally recognized or otherwise available privileges or protections for any client or other person, and no person shall interpret anything in this book as representing or constituting any such waiver, as any and all such alleged waivers are expressly denied. All opinions and dialogue of the author (outside of quoted court transcripts) are his purely personal opinions, recollections (to the best of his ability), feelings, and statements, and are not to be attributed to any current or former client, partner, law firm, or other person for any purpose.




Act I THE FARMER







1 DRY RUN


July 7, 1996

Washington, West Virginia

No one would help him.

The cattle farmer stood at the edge of a creek that cut through a sun-dappled hollow. Behind him, white-faced Herefords grazed in rolling meadows. His mother’s grandfather had bought this land, and it was the only home he had ever known. As a boy, he had cooled his bare feet in this creek. As a man, he had walked its banks with his wife. As a father, he had watched his little girls splash around in its shallow ripples. His cattle now drank from its pools.

The stream looked like many other streams that flowed through his sprawling farm. It was small and ephemeral, fed by the rains that gathered in the creases of the ancient mountains that rumpled West Virginia and gave it those misty blue, almost-heaven vistas. Thunderstorms occasionally swelled the creek so much that he couldn’t wade across it. Dry spells shrank it to a necklace of pools that winked with silver minnows. Sometimes it ran so dry he’d find them glittering dead in the mud. That’s why they called it Dry Run.

Dry Run used to flow gin clear. Now it looked like dirty dishwater. Bubbles formed as it tumbled over stones in a sudsy film. A thicker foam gathered in eddies, trembling like egg whites whipped into stiff peaks so high they sometimes blew off on a breeze. You could poke it with a stick and leave a hole. It smelled rotten.

“That’s the water right there, underneath that foam,” the farmer said.

He was speaking to the camcorder pressed to his eye. No one believed him when he told them about the things he saw happening to his land. Maybe if he filmed it, they could see for themselves and realize he was not just some crazy old farmer. Birds sang through the white-hot humidity as he panned the camcorder across the creek. His hand shook as he pressed the zoom button, zeroing in on a stagnant pool. Its surface was matte with a crusty film that wrinkled against the shore.

“How would you like for your livestock to have to drink something like that?” he asked his imagined audience.

The farmer’s name was Wilbur Earl Tennant. People who didn’t know him very well called him Wilbur, but friends and family called him Earl. At fifty-four, Earl was an imposing figure, six feet tall, lean and ox-shouldered, with sandpaper hands and a permanent squint. He often walked through the woods shirtless and shoeless, his trousers rolled up, and he moved with an agile strength built by a lifetime of doing things like lifting calves over fences.

Hard labor was his birthright. It had paid for the 150 acres of land his great-grandfather had bought and for the two-story, four-room farmhouse pieced together from trees felled in the woods, dragged across fields, and raised by hand. The farmhouse stood at the foot of a sloping meadow that rose into a bald knob.

Dry Run was less than a mile’s walk from the home place, across Lee Creek, through an open field, and along a pair of tire tracks. It flowed through a corner of the three-hundred-acre farm, in a place Earl called “the holler.” A small valley cut between hillsides, the holler was where he moved the herd to graze throughout the summer. He walked there every day to count heads and check fences. The cows grazed on a mixed pasture of white Dutch clover, bluegrass, fescue, red clover… “just a duke’s mix of everything.” Until lately, the cattle always fattened up nicely on that, plus the corn he grew to finish them and a grain mix he bought from the feed store. Now, he was feeding them twice as much and watching them waste away.

The problem, he thought, was not what they were eating but what they were drinking. Sometimes the cattle watered at a spring-fed bathtub trough at the farthest end of the field, but mostly they drank from Dry Run. Earl had come to believe that its water was now poisoned—with what, he did not know.

“That’s where they’re supposed to come down here and pull water samples, to see what’s in that water.” He pointed the camera at a stagnant pool of water flanked by knee-high grass. The olive green water had a greenish brown foam encrusting the grassy bank. “Isn’t that lovely?”

The edge in his voice was anger. His cattle were dying inexplicably, and in droves. In less than two years he had lost at least one hundred calves and more than fifty cows. He marked each one on a calendar, a simple slash mark for each grotesque death. The herd that had once been nearly three hundred head had dwindled to just about half that.

Earl had sought help, but no one would step up. After contacting the West Virginia Division of Natural Resources and the West Virginia Department of Environmental Protection, he felt stonewalled. The state vet wouldn’t even come out to the farm. He knew the folks at the DNR, because they gave him a special permit to hunt on his land out of season. But now it seemed they were ignoring him.

“It don’t do you any good to go to the DNR about it. They just turn their back and walk on,” he told the camera. “But you just give me time. I’ll do something about it.”

Thing was, time was running out. It wasn’t just his cattle dying. Deer, birds, fish and other wildlife were turning up dead in and around Dry Run. He had stopped feeding his family venison from the deer he shot on his land. Their innards smelled funny and were sometimes riddled with what looked to him like tumors. The carcasses lay where they fell. Not even buzzards and scavengers would eat them.

Hunting had been one of Earl’s greatest pleasures. He had carried a rifle as he went about the farm, always ready to shoot dinner. He was an excellent marksman, and his family had always had enough meat to eat. His freezer had brimmed with venison, wild turkey, squirrel, and rabbit.

Now it was filled with specimens you might find in a pathology lab.

The problem had to be Dry Run, he thought. He hardly ever saw minnows swimming in the creek anymore, except the ones that floated belly up.

He zoomed out and panned over to an industrial pipe spewing froth into the creek.

“But the point I want to make, and make it real clear,” he said, zooming in, “that’s the mouth of Dry Run.”

The pipe flowed out of a collection pond at the low end of a landfill. On the other side of his property line, Dry Run Landfill was filling up the little valley that had once belonged to his family. Its dumping pits were unlined, designed for the disposal of nonhazardous waste—office paper and everyday trash. At least that’s what his family had been told thirteen years before by the company that had bought their land.

He didn’t believe it anymore. Anyone could see that something was terribly wrong, not only with the landfill itself but with the agencies responsible for monitoring it. Did they think no one would notice? Did they think he would just sit by?

“Somebody’s not doing their duty,” he said to the camera, to anyone who would listen. “And they’re going to find out one of these days that somebody’s tired of it.”



Two weeks after he filmed the foamy water, Earl aimed the camcorder at one of his cows. Standing walleyed in an open field was a polled Hereford—red with a white face and floppy ears.

He panned the camera a few degrees. Her calf, black and white, lay dead on its side in a circle of matted grass. It looked, at most, a few days old. Its head was tipped back at an awkward angle. The carcass was starting to smell.

“It’s just like that other calf up yonder,” he said, panning over the matted grass. “See how that’s all wallered down? That calf had died miserable. It kicked and thumped and wallered around there like you wouldn’t believe.”

The calf was engulfed in a black, humming mist. He zoomed in. Flies.

He panned again: a bonfire on a grassy slope, a pyre of logs as fat as garbage cans. In the flames, a calf lay broadside, burning. Black smoke curled into the daylight.

“This is the hundred and seventh calf that’s met this problem right here. And I burn them all. There’s been fifty-six cows that’s been burnt just like this.”

In another field, a grown cow lay dead. Her white hide was crusted with diarrhea, and her hip bones tented her hide. Her eyes were sunk deep in her head.

“This cow died about twenty, thirty minutes ago,” Earl said. “I fed her at least a gallon of grain a day. She had a calf over there. Calf born dead.”

Earl loved his cows, and the cows loved Earl. They would nuzzle him as he scratched their heads. In the spring, he would run and catch the calves so his daughters could pet them. Even though he sold them to be finished and slaughtered for beef, he didn’t have the heart to kill one himself, unless it had a broken leg and he needed to end its suffering. Recently, the cows had started charging, trying to kick him and butt him with their heads, as this one had before she died.

She had spent the summer in the hollow, drinking out of Dry Run until she’d started to act strangely. With no one from the government or even local veterinarians willing to do it, Earl decided to do an autopsy himself. It wasn’t his first. His earlier efforts had all revealed unpleasant surprises: tumors, abnormal organs, unnatural smells. He wasn’t an expert, but the disease seemed clear enough that he bagged the physical evidence and left it in his freezer for the day he could get someone with credentials interested enough to take a look. That day had never come, so he decided he would make them watch a video.

“She’s poor as a whippoorwill. And I’m gonna cut her open and find out what caused her to die. Because I was feeding her enough feed that she shoulda gained weight instead of losing weight. The first thing I’m gonna do is cut this head open, check these teeth.”

Earl pulled on white gloves and pried open the cow’s mouth, probing her gums and teeth. The tongue looked normal, but some of the teeth were coal black, interspersed with the white ones like piano keys. One tooth had an abscess so large he reckoned he could stick an ice pick clear under it. The flies hummed as loud as bees. He sliced open the chest cavity, pulled out a lung, and turned the camera back on. The smell was odd. He couldn’t quite place it. It was different from the regular dead-cow smells he had dealt with all his life.

“I don’t understand them great big dark red places across there. Don’t understand that at all. I don’t ever remember seeing that in there before.”

He cut out the heart and sliced it open. The muscle looked fine, but a thin, yellow liquid gathered in the cavity where it once beat. “There is about a teacup or so full of it—it’s a real dark yeller. It’s something I have never run into before.”

He reached back into the cow and pulled out a liver that looked about right. Attached to it was a gallbladder that didn’t. “That’s the largest gall I ever saw in my life! Something is the matter right there. That thing’s about… oh, two-thirds bigger than it should be.”

The kidneys, too, looked abnormal. Where they should have been smooth, they looked ropy, covered with ridges. The spleen was thinner and whiter than any spleen he had come cross. When he cut out the other lung, he noted dark purple splotches where they should have been fluffy and pink. “You notice them dark place there, all down through? Even down near the tips of it. That’s very unusual. That looks a little bit like cancer to me.”

Whatever had killed this cow appeared to Earl to have eaten her from the inside out.






2 THE CALL


October 9, 1998

Cincinnati, Ohio

My office phone rang.

“Hello,” said an unfamiliar voice. “Is this Robbie?”

“This is Rob Bilott,” I said, startled. No one had called me Robbie in twenty years.

The man spoke with a distinct southern drawl, the nasally twang of Appalachia, and his words ran together in one breathless run-on sentence. He was highly agitated, talking so fast that I struggled to understand him. The man needed help. Something about… cows? Not just cows but dying cows. I was a corporate defense lawyer. Why was he calling me? The volume and tone of his voice set me back in my chair. How did this guy get my number? I rarely got calls on my private line from anyone besides clients, other lawyers, and family. Anyone else would have called our main office; the number for my direct line was unpublished. As he rattled on about his cows, I debated transferring him to my secretary or simply hanging up. Then he caught my attention with two words: “Alma White.”

Grammer? What could this dying-cow story possibly have to do with my eighty-one-year-old grandmother?

I reached for a legal pad and wrote down his name: Earl Tennant. His family owned a cattle farm outside Parkersburg, West Virginia—the town where Grammer had lived for years. This was my mom’s hometown, too. She had grown up in Parkersburg and had attended Parkersburg High School. Whenever we packed up the car to head to West Virginia when I was a kid, she always referred to it as “going home.”

It was a town I knew well from those childhood trips to visit Grammer and my great-grandparents. I had even lived there briefly, in elementary school. I was a military brat, moving from base to base, leaving new friends as soon as I’d made them. Parkersburg was one of the only constants of my young life, the source of many of my happiest childhood memories. When I think of an idyllic Christmas, Parkersburg is where it’s set. I had a small family, with just my parents and one sibling: my one-year-older sister, Beth. But we’d have huge dinners with my grandmother and great-grandparents, then drive out to tour the modest fifties and sixties ranch houses in Grammer’s neighborhood, made glorious with over-the-top Christmas lights and decorations.

Though close by, Earl’s farm was a world away from Grammer’s semisuburban neighborhood, somewhere in the hills south of town, next to a farm run by a family by the name of Graham. Earl had been telling his neighbor, Ann Graham, about his dying cows. He told her that chemicals were leaking from a nearby landfill and poisoning his herd. He’d tried local attorneys, but they had recoiled once they’d heard who owned the landfill—DuPont, the biggest employer in town—and curtly told him to find another lawyer. The “government folks” weren’t any help, either. They listened to him rattle on, then did nothing. He’d called DuPont more times than he could count. He said the people who’d answered the phone had given him slippery responses. This had been going on for two years as his cows kept dying. He told his neighbor he was going to find a lawyer, even if he had to hunt one down in another state.

Ann Graham wanted to help. It happened that she’d just been on the phone with my grandmother, who now lived near my parents in Dayton, Ohio. Grammer had been bragging about my working as an environmental lawyer for a fancy-pants firm in Cincinnati. Through Ann, Grammer gave Earl my name and number along with a glowing recommendation born more of grandmotherly pride than any real legal understanding. She had promised that surely her grandson would help.

I silently shook my head. Grammer should have asked me before handing out my number like a Halloween treat. I would have patiently explained that I was exactly the wrong kind of environmental lawyer—my firm did corporate defense for folks just like DuPont when they were being accused of polluting someone’s farm. In short, I was playing for the opposite team.

But I decided to hear the man out. The pain and passion in his voice moved me. I tried to imagine standing by helplessly and watching your animals suffer and die while nobody lifted a finger to help. The last thing I wanted to do was add to the litany of people and institutions that had failed him. I wanted to help him. But I had questions.

“Do you have documents that prove DuPont owns the landfill?”

“Yep,” he said. In fact, he and his family had sold DuPont some of the land that was now Dry Run Landfill. He still had the papers.

“How do you know that chemicals from the landfill are getting into your cows?”

“I’ve dissected several of ’em. I’ve never been into anything like it in my lifetime,” he said.

“Do you have any idea what exactly is leaking out of the landfill?”

“No,” he said, but he was absolutely certain there was something. Something bad. It had to be to make his herd this sick. What’s more, he believed, someone knew it and was trying to keep it quiet. Why else would everyone just keep looking the other way?

I was skeptical. You might say I’m professionally skeptical. DuPont was not some fly-by-night company operating under the radar of the regulators. They were one of the biggest chemical corporations in the world, nearly two hundred years old and highly respected, a company widely considered an industry leader in health and safety at the time.

I knew this because, though they weren’t a client, I had worked side by side with their in-house environmental counsel at various Superfund sites—the government-mandated effort to clean up some of the country’s most contaminated land and water. They were top-shelf lawyers. They had the training—and the budget—to do things right, which in my experience was what corporate environmental lawyers always wanted to do.

Earl’s insistence that DuPont was secretly dumping hazardous chemicals into a landfill that was permitted only for nonhazardous waste sounded a little too much like a conspiracy theory for my taste. In my years dealing with my firm’s corporate clients, I had never encountered that kind of behavior. Earl must have heard the doubt in my voice.

“I can prove all this,” he insisted. He had boxes of photos and videotapes documenting everything he was describing. If I could just see them, I’d understand, he told me. “They’ll make it all crystal clear.”

What was already clear was this: if what Earl said was true, it would mean a possible lawsuit against one of the world’s biggest chemical firms.

I didn’t have the heart to tell Earl that I didn’t sue corporations like DuPont, I defended them. Their fees paid my bills.

But I’ve always hated letting anyone down, especially someone in a desperate situation. I figured the least I could do was invite him to the firm, hear him out, and look at whatever he so desperately wanted to show me. Besides, he was calling at the suggestion of my grandmother. I invited him to make the three-and-a-half-hour drive to Cincinnati. He could bring all his boxes. If nothing else, I could refer him to an attorney at another firm who did this kind of work.

“I can’t make any promises,” I said. “But I’ll take a look.”

Worst case, I’d waste an hour looking at a random collection of photos and documents that didn’t add up to much.

How much trouble could it be?



Before Earl’s call, my life was as close to normal as I would ever know.

I was thirty-three years old, the brand-new dad of a six-month-old baby boy we had named Teddy, and two months from making partner at Taft Stettinius & Hollister LLP, one of the oldest law firms in Cincinnati. My wife, Sarah, and I were getting ready to build a house more suitable for a family than the century-old house—a handyman’s special sold to someone not especially handy—I’d bought six years earlier, before we were married. Sarah and I had met in the fall of 1991, a little over a year after I’d started working at Taft. I was having coffee with two colleagues, another guy in his twenties like me and a young female colleague named Maria, when I complained that working the long and unpredictable hours of a new associate at a big law firm made it hard to keep up any kind of social life. That was especially true in Cincinnati, where people tended to stay put their whole lives, keeping the friends they’d had in high school through adulthood. “I have friends I can set you up with,” Maria said. She promptly called Sarah Barlage, twenty-five to my twenty-six, who had just started as a lawyer for another corporate defense firm downtown. Maria and Sarah had grown up and gone to school together in the same neighborhood across the Ohio River, in Northern Kentucky. Maria described the two new single men at Taft, me and the other guy. I was “the quiet one.” Sarah was smart and lively and liked life-of-the-party types. Based on the descriptions, Sarah had a definite preference for bachelor number two. “But I’ll take the first available.”

I made sure that would be me. Maria and Sarah and I met for lunch. My first thought upon being introduced to her was the typical response of a twenty-six-year-old male. She was gorgeous. The two women, both extroverts and champion chatters, talked the entire time as I listened. I’m sure I was staring at Sarah, riveted by her beautiful bright blue eyes. She was so full of life, she virtually glowed. She was charming and gregarious and seemed to see everyone in their best light—everything I wished I was but wasn’t. I doubt I said more than a sentence or two, but I was hoping that I emitted an air of appealing mystery. Maybe not.

After that lunch, Sarah wasn’t exactly waiting breathlessly by the phone for me to call, but at least she didn’t turn me down when I asked her to dinner and a movie. We sat through Cape Fear, and only later did she confess that she actually didn’t like going to movies. She says now that during dinner I spoke of my sister and parents in a “tenderhearted” way, and that had made her look past my awkwardness. It was a lot to look past. How clueless could I be? The night that I decided I was going to propose, she came down with a raging migraine. I stopped by to see her, but she couldn’t even raise her head off the bed. She was just lying there in the dark. It was all she could do to ask me to go get her some pain medicine. I decided that this was my chance and put the ring in the prescription bottle. I turned on the light so she could see the ring when she opened the bottle. She was like “I love it. Now turn off the light and go away.” But somehow she could see through my blunders to my best possible self, a self I doubt would have been possible if she hadn’t agreed to marry me.

She moved into my old house, but when she got pregnant we began looking around: at the walls (probably toxic lead paint, we decided); at the neighborhood (a lot of twentysomethings and almost no families); and at the appealing wooded, hilly, affordable neighborhoods on the other side of the Ohio River in Northern Kentucky, where Sarah had grown up.

We decided that my impending new job security and the higher income I’d have as a partner would not only allow us to build a suitable family home in those Kentucky hills but also allow Sarah, who defended corporations in workers’ comp claim cases, to step back from the crazy hours and, for a few years at least, devote herself to family life.

Every morning I pulled my 1990 Toyota Celica into a parking deck filled with Benzes and Beemers, took an elevator up twenty floors, and walked down hallways decorated with contemporary art prints and oil paintings of long-dead partners. Those partners included the son of President William Howard Taft. Founded in 1898, Taft was, by the time I started working there, viewed as a hive of Ivy League grads with old money and impressive family pedigrees. As an air force brat who had moved half a dozen times before graduating from public school, I was still getting acclimated to that world of bow ties and seersucker suits, where not long ago it was considered gauche to walk down the hall without a jacket on and business cards were seen as tacky. During law school, I had applied for Taft’s summer internship program. I hadn’t made it past the first interview. But after I graduated from law school at Ohio State, somehow I made the cut. I’ll never forget my first day in 1990, when an older partner greeted me with a knowing nod.

“Harvard?” he said.

“Nope,” I said.

“Virginia?”

“Ohio State.”

“Ah!” he said. “The dark horse!”

Eight years later, and I was still trying to shake off that feeling of being an outsider, hungry to prove—to myself as well as my partners—that I belonged at Taft. What I lacked in laurels I made up for with a high tolerance for tedious work. I didn’t mind the painstaking tasks, the hours of immersion in minutiae, that most lawyers dreaded and avoided. I’d always been a little detail oriented to the point of being compulsive. As a kid, long before I could get a learner’s permit, I had been fascinated by cars, vacuuming in every facet of model, make, and year. Like a walking auto encyclopedia, I could recite the fine-print differences between the ’72 and ’73 Buick Electra, for instance, and I was fond of those thousand-piece model car kits where assembling the headlamps required tweezers and a magnifying glass.

I never would have imagined that my obsessiveness would come in handy as an attorney, but it had not only proven useful but made me somewhat impervious to the boredom so many new associates suffer.

My character made me a good fit for the work of the law but not so much for the business of the law. Thus far, all of my work had been for other attorneys’ clients. I didn’t have my own book of business. In fact, I had never brought a new client to the firm, often one of the key indicators of success at a corporate firm such as Taft. I dreaded schmoozing the way most men dread shopping. I hated being that guy in a rented tux sipping white zinfandel at some charity gala, sweating over which fork to use. It went against my whole nature to compete with other lawyers trolling a crowd for leads. I was happy to let my colleagues do the wining and dining while I kept my head down and did their grunt work. I was what they called “a grinder, not a finder.”

I worked in the firm’s environmental practice group, a small contingent with a national practice and a fine reputation. Although that had been a bit of an accident. My last semester in law school, I had grabbed an elective course on environmental law only because the subject sounded refreshingly down to earth after the mind-numbing abstractions of contracts and tax law. Based on that and not much else, when I saw that Taft had a prominent environmental group, I asked to join it. I didn’t have any real idea what the group actually did.

As I soon learned, most of our clients were large corporations, and much of my job involved dealing with permits, regulatory filings, and related lawsuits. Basically, I helped companies avoid breaking the many environmental laws and regulations governing their waste streams. Around the time Earl found me, I was busy helping our corporate clients with contaminated hazardous waste sites being cleaned up under the federal Superfund law.

When I called my grandmother to thank her for her referral—I left out the part where I had been rolling my eyes—she told me I had a closer connection to Earl than I realized. As a boy, back in 1976, I had visited the Graham farm, right next to the Tennants’ land. I remembered that visit vividly, a happy memory. I had even milked one of the cows whose offspring might be drinking the foaming water flowing through the farms.

Two weeks later, I met Earl and his wife, Sandy Tennant, in Taft’s glassed-in reception area. Earl, dressed in jeans and a plaid flannel shirt, rose from a midcentury modern couch. He towered over me. His face broke into a grateful smile, and he offered a callused hand. Sandy, dressed in church clothes, smiled shyly. I glanced at the four or five cardboard boxes they’d brought. Earl hadn’t been kidding: they were loaded with documents, videotapes, and photographs.

We rode the elevator up to the Gamble Room, one of our larger conference rooms on the twentieth floor, the floor where the entire environmental practice group was encamped. On the way, we bumped into Tom Terp, one of the two partners in charge of our group and the one who had taught me how to do the Superfund work. Kim Burke was the other partner in our group at the time, the one who had taught me the complicated world of environmental permitting and compliance counseling. I had enormous respect for Tom and Kim. They were generous mentors who demonstrated and demanded an intense work ethic and impeccably high standards. If you got a late-afternoon call from a client with a question, you worked all night to have the answer ready first thing in the morning, whether the client needed it then or not. The point was to prove—over and over—that we did the best work and provided the best client service.

Having bumped into Tom, I invited him to join us and was relieved when he agreed. Earl was about as far from our typical client as you could get, and his claim against the kind of corporate client our firm usually defended could land us in ticklish territory. The prospect of having Tom’s eyes on the initial meeting was immensely reassuring.

As I watched Earl and Sandy take in the surroundings, I imagined they could use some reassurance as well. The Gamble Room was a severe, windowless room. The off-white walls were decorated with modern art, including a signed Andy Warhol print that must have been worth more than Earl’s entire farm. A framed photograph of Mr. Gamble, a long-dead partner, watched us from one of the walls, possibly with horror at the idea that we’d be considering a case like this. We gathered at one end of a gigantic dark wood conference table and settled into the blue upholstered chairs. As we did for all our client meetings, we had arranged a tray of soft drinks and a pitcher of water for our guests. But Earl and Sandy were not interested in small talk or refreshment. They wanted to get straight to business.

Earl launched into his story. His narration was a bit wheezy. Sometimes he had to stop after a sentence, as if his air had given out and he needed to catch his breath before continuing. The difficulty seemed to have no impact on him. He’d been trying to say what he had to say for a long time, and bad lungs weren’t going to get in the way.

He had spent the last two or three years calling every agency he could think of. The local agencies had deflected or ignored him. He had then called the feds. The US Environmental Protection Agency (EPA) had claimed to be looking into the problem. At one point in 1997, some government types had showed up at his farm and spent a few days stalking around taking samples and writing notes, but he’d heard nothing back from them and seen no results. At the present rate, he said, his entire herd would be dead by the time they got him any useful answers.

“No one wants to get involved,” he said.

He hoisted his boxes onto the conference table and started pulling out the things he had wanted to show me. We flipped through stacks of three-by-five photos of cows and wildlife—fish, frogs, deer—all dead. He had photographed a pipe spouting white foaming water into a creek. I could read a sign by the pipe marked with the E. I. du Pont de Nemours and Company logo and the word “outfall.”

Out came the videos. Earl pulled out stacks of black VHS tapes with handwritten labels indicating “Dry Run” and “Lee Creek,” with dates ranging over the last several years. An assistant wheeled in a cart with a nineteen-inch portable color television and videotape player. Earl handed me the first tape. I put it in and pressed play.

Grainy images, peppered with static, flickered on-screen. Earl had spliced his camcorder footage into a grisly highlight reel. Through the garbled audio, I could hear his angry voice-over explaining each scene as a parade of gruesome images stuttered across the screen.

By the end of the video, I was floored. This was powerful. I no longer had any doubt: something was terribly wrong here.

Earl’s mood lightened when he sensed that someone was finally listening—and most important, that we got it. The fire in his eyes turned from anger to hope.

“Can you help us?”



That was a pretty big question.

After the Tennants left, I had a lot to consider. His outrage and passion had infected me: How was it that no one else—the other attorneys and government officials he’d contacted—had been able to recognize such an obvious problem? I’d seen Erin Brockovich and A Civil Action. I knew that the evil, faceless corporation could sometimes be real. But I had also worked with men and women in any number of corporate offices who were decent, moral people, and the last thing they’d have wanted to do would be to harm their fellow citizens. So I was reluctant to jump to conclusions and embrace Earl’s narrative that everyone locally and “at the state” was working for (or with) DuPont or scared of the repercussions of crossing them.

There was another element that wasn’t in those boxes, but it had become clear as I listened to Earl that day. Earl himself was getting sick. He said he had trouble breathing after going anywhere near the landfill or the creek, particularly when the “vapor clouds” from the aerator at one of the landfill’s ponds wafted over his property. He was frightened for Sandy and his two young girls, Crystal and Amy. He had forbidden them to go near the creek they had once liked to walk along and splash in as kids. But what about the well water they drank? What about the air they breathed?

I wanted to help him, no question. I wasn’t the type of lawyer who had grown up dreaming of being like Atticus Finch, a crusader defending the weak against the corrupt and powerful. In fact, I’d had no real idea of what working at a law firm would be like until I arrived at Taft. I’d merely wanted a professional career that could generate a good living.

But now I was here, and someone who desperately needed my help had been sitting in front of me pleading for assistance.

It wasn’t a simple choice. Taking this case could have serious ramifications. Taft would be suing the kind of company it usually represented. That kind of news can spread through the industry like a grease fire. I didn’t want to tarnish the firm’s sterling reputation in the business community. Could taking the case damage important relationships, or scare away future clients? Was I really going to make this the first piece of business I brought to the firm?

After Earl and Sandy left, taking their boxes with them, Tom and I lingered in the conference room to debrief. A pioneer in environmental law, Tom had launched his career soon after EPA had been formed in 1970. He had been involved in the country’s first Superfund cleanups and was now viewed as a national leader in the field. He had a far better understanding of the risks and how the move would be perceived—by our partners as well as the chemical industry.

However, Tom had been as convinced as I by the photos and the video that there was a real wrong being done. He was not scared off by the unorthodox nature of the situation. This was a small case—just one farmer and his cattle. It shouldn’t make enough of a splash in the pond to scare away the big corporate fish our firm worked with.

Not to mention, it was the right thing to do.

Besides, he said, a little plaintiffs’ work now and then could make us better defense lawyers.

There was one other problem. Tom pointed out right away that there was no way Earl’s family could afford our hourly rates. Taft, like most big defense firms, billed several hundred dollars an hour. For many of the corporations we served, that was just another cost of doing business that would have a clear return on investment. It was our job to limit a client’s liability, which could be enough to put a company out of business. The money we saved the company by avoiding penalties or defending lawsuits far exceeded our hourly fees.

Plaintiffs’ firms, on the other hand, represented clients who often could not afford to pay hourly legal fees. Usually they worked for contingency fees, which meant they took no payment until (or unless) they negotiated a settlement or won a trial. Then they received a predetermined percentage—usually anywhere from 20 to 40 percent—of their client’s award. It was an all-or-nothing gamble. Unlike defense lawyers, who were usually compensated regardless of the outcome, plaintiffs’ lawyers were paid only if they prevailed. If they lost, they had to eat their costs. The firm would take a loss, but the plaintiff would be none the poorer.

The risk of not getting paid was not the firm’s alone. The currency of defense firm practice is billable hours—time spent working on behalf of clients that can be charged to the client, supporting the financial well-being of the firm and justifying the individual lawyer’s existence. At many large defense firms, an adequate performance was considered to be around 1,800 to 2,000 billable hours in a year. Lawyers who racked up much less than that risked not only getting no raise (or maybe even having their salary cut) but potentially derailing their entire careers if not corrected quickly.

So I swallowed a little hard when Tom agreed that Taft would represent the Tennants for a contingency fee and I would be the partner in charge of the case and the billings. It seemed fairly straightforward: I’d pull the permits, identify which chemicals were going into the landfill, and figure out what limits were being exceeded, just as I’d done so successfully in my corporate defense work. I would simply add this case in with all the other cases I was already working on for Tom and Kim. Our assumption was that the Tennants’ suit wouldn’t take very long or demand too much of my time, and it would be a nice chance to cultivate a client of my own on matters I could handle myself. I suspect that Tom was thinking it wouldn’t be a big gamble of firm resources, since there was a slim chance I’d otherwise be bringing in any big new corporate accounts. Maybe he saw it as a way to coax me out of my shell.






3 PARKERSBURG


June 8, 1999

Parkersburg, West Virginia

Eight months after Earl’s visit, I put on my meet-the-client suit and slid behind the wheel of my little Celica for a drive to West Virginia. I wanted an up-close look at the physical environment, hoping it would yield some obvious clue that would lead me to the source of the problems. So far, I hadn’t found much.

After I’d spent all those months on the case, that was a damning admission. I’d been sending Freedom of Information Act requests to all the relevant agencies, poring through the thousands of records we had received in response relating to the permitting and operation of the landfill—all as I continued to work on Superfund cases with Tom and regulatory work with Kim. As required, DuPont had been sending the government regular reports on tests on the landfill water outflow, but the reports showed nothing that seemed to explain what Earl was seeing in his cows. I’d go to our environmental library—a grandiose label for a closet-sized room on the twentieth floor filled with environmental reference books—and browse through the volumes on various chemicals, looking for any that might cause the foam Earl had found in Dry Run Creek. I wasn’t finding any matches.

In all the work I’d done for the firm, I’d always been able to dig and find the needle in the haystack, which was why Tom and Kim had given me sufficiently positive reviews to justify naming me a partner, even if I’d brought in none of my own clients yet. For the first time, and with the first client I had brought to the firm, no needles were appearing. So I dug harder, adding hours to my already long days. I usually came in at around 8:30 six days a week and stayed at least until 6:00 or 6:30. Now I was staying until 10:00 or 11:00.



As the days went by, Earl called several times a week wanting to know what I’d found and how much I’d figured out. I could sense his growing frustration when the answer was always the same, that I was still hunting through documents. Let’s wait and see what the rest of the government records say, I’d tell him. This hardly satisfied him. For years now, he’d been dealing with “those people”—the state, EPA, and most of all DuPont—and he didn’t trust a word out of their mouths. I understood how he felt, but I relied on the science: samples would be taken, tests run, and any problem would be revealed.

The calls all ended the same way: Earl would hang up, clearly unhappy—both with the progress of the case and with me personally. I had never had an unhappy client before, and it weighed on me.

Having found nothing useful through ordinary channels, I wrote up a formal complaint to initiate a lawsuit against DuPont, which would allow us to begin the legal discovery process, the only way I could think of to pinpoint the problem chemicals. Only DuPont knew exactly what chemicals were in Dry Run Landfill, and they were likely the only ones who knew the toxic effects of those substances. DuPont did extensive in-house toxicology testing, which wasn’t rare. Big chemical companies like DuPont often knew more about the toxic effects of their chemicals than the regulators did.

Presenting my legal plan to the Tennants would be a good opportunity to meet the entire family, tour the farm, and show the flag, reminding them that I really was on their side. Once they signed the formal paperwork, I would file the complaint with the court, and the lawsuit would officially begin.

As I left Cincinnati and headed east, the freeways shrank into four-lane roads that wound through the wooded hills of southern Ohio. It was surreal, driving along the same roads I had traveled in the back seat of my parents’ 1967 Lincoln. I hadn’t been to Parkersburg since 1985, when Grammer had moved to live closer to my parents in Dayton. I planned to drive by Grammer’s and my great-grandparents’ houses and visit a few childhood landmarks. It felt a little like going home.



I drove through downtown Parkersburg, surprised at how withered it looked. Dils department store, where my sister and I had ordered egg salad sandwiches at the cafeteria, was long gone. The historic brick buildings looked tired and run down. The streets felt empty. Many of the storefront windows were boarded over. From what I could tell, the businesses that had once thrived downtown had shut down or moved closer to the mall in nearby Vienna.

Parkersburg had been settled shortly after the American Revolution, but it had come of age in the era when rivers were our freeways. In the nineteenth century, flatboats, keelboats, and steamboats ferried people and cargo up and down the river between Pittsburgh and Cincinnati. A natural stopping and resupply point, Parkersburg flourished as a result of the traffic. As the boom in rail construction in the latter half of the nineteenth century caused trains to replace river barges for shipping goods, Parkersburg declined. But as one industry withered, another was about to explode.

In 1859, prospectors drilling for brine (to make salt, a precious commodity) struck oil. They kept drilling. Each new well seemed more generous than the last. Soon they were pumping 1,200 barrels a day out of West Virginia. Parkersburg, serving as a hub and supplier of oil field equipment and goods, saw a second boom. Just when it looked as though things couldn’t get any better, the area was found to be rich in natural gas.

The oil and gas money transformed the roughneck river town into a cultural oasis. Vaudeville shows drew crowds to Parkersburg’s 1910 Hippodrome. Couples danced to Benny Goodman and other live bands at the Coliseum, West Virginia’s largest ballroom. Horse-drawn streetcars gave way to electric trolleys that ran every fifteen minutes, day and night.

By 1900, though, the oil fields began drying up, and with them the local economy. In the 1930s, the Great Depression shuttered many of Parkersburg’s banks and businesses. One of the companies that kept the city afloat through these dark years was the American Viscose Corporation, among the world’s largest producers of rayon, the first man-made fiber. Rayon, created as an artificial substitute for silk, was made through the chemical manipulation of plant cellulose. Employing five thousand people at its peak, the American Viscose plant was a source of economic stability and local pride. Its employees, fiercely loyal, thought of the company as a family.

American Viscose also introduced the area to the chemical industry. West Virginia was viewed by many as a chemical company’s dream. Though the oil reserves were tapped out, there was still plenty of coal to fuel factories. Cheap labor was abundant. The hills held huge reserves of salt brine, a necessary ingredient in many chemical processes. And the rivers provided an ample supply of water for shipping, industrial cooling, and liquid-waste disposal. As the twentieth century soldiered on, the Kanawha River Valley, a hundred miles south of Parkersburg, soon had the highest concentration of chemical companies in the world. It came to be known as Chemical Valley.

As World War II was ending, DuPont bought a swath of bottomland that had originally been awarded to George Washington following the Revolution. It was south of town on the eastern bank of the Ohio River, a fine place to build a new plastics plant. DuPont (everyone in town stressed the first syllable: DEW-pont) quickly became the economic wellspring of the town. Everybody knew somebody—somebody lucky—who worked at the DuPont plant. DuPonters were in a social class of their own, one rung above middle class.

Parkersburg residents saw chemical-manufacturing jobs as first-rate work. In a town where the median household income was thousands of dollars lower than the already depressed state median, chemical workers often earned twice that amount. And DuPont had deep pockets for local giving—to schools and nonprofits and for civic projects such as parks—so the whole community benefited, not just the employees. To the people of Parkersburg, the plant meant jobs, economic stability, and a sense of civic security. It meant hope.



For lunch I stopped at a local diner, where I met a fellow attorney. I was licensed to practice law in Ohio, but to file a case in West Virginia courts, I would need local co-counsel. Larry Winter, a corporate defense lawyer like me, was a quiet man with closely cut hair, a soft voice, and a gentle disposition. We had met while working side by side at a West Virginia Superfund site where Larry had served as our corporate client’s local, West Virginia counsel. Back then, Larry had been a senior partner at Spilman Thomas & Battle, a prestigious Charleston, West Virginia, defense firm with clients similar to Taft’s. He had since left Spilman to start his own small firm, also now based in Charleston.

When I first told Larry I had taken the Tennant case, he was shocked. To the extent it’s even possible, Larry is more understated than I, so I didn’t realize how truly taken aback he was. He later admitted he’d found it “inconceivable” that Taft would allow me to sue DuPont. But after hearing about what was happening on the Tennants’ farm, he agreed to help me out, even if it meant jumping the fence to the “plaintiffs’ side.”

After lunch, Larry got into my car and we drove out to the Tennants’ place together. The farm was located in the hills south of town. On the way there, we had to drive past the DuPont plant—it was called Washington Works in honor of the land’s original owner. Looming along the river like a city in itself, a fortress of industrial buildings knit together by a web of metal pipes, the plant’s towering stacks belched columns of smoke. As we drove along DuPont Road, a two-lane byway that ran adjacent to the plant, I studied it through the window. It just kept going… and going… and going. It had to be almost a mile long.

A plant that size generated tons of industrial waste—literally tons—every year. It came in all sorts of forms: airborne particles wafting from the stacks; industrial sludge in every viscosity, some dumped in on-site sludge pits and other, more liquid waste discharged into the river. The company was required to obtain permits that restricted what and how much could be discharged and where.

Some industrial by-products had to be shipped to other DuPont facilities for treatment or disposal in special landfills. But many of the solids were trucked to local dumps.

The permits confirmed what the Tennants had alleged: that the Dry Run Landfill adjacent to the Tennants’ land, owned and used exclusively by DuPont to dump plant waste, was limited to construction dirt, railroad ties, office trash, and other nonhazardous waste. I had discovered in my research that some regulated contaminants—arsenic, lead, and heavy metals—were also being monitored for there. Yet they were not the kind of pollutants that should cause the types of health issues—black teeth, tumors, wasting—plaguing Earl’s animals. Also, none of them seemed to be a candidate to make the water foam.

Regardless, I knew from my work negotiating landfill permits for our corporate clients that the unauthorized presence of regulated or hazardous materials in a landfill that wasn’t built (or permitted) for their disposal could generate liability for DuPont. It seemed from the government files I’d reviewed that Dry Run Landfill lacked adequate features to prevent dangerous chemicals from overflowing or leaching into the surrounding environment during heavy rains. What’s more, it appeared that industrial sludge had been dumped into the landfill, but it was not clear to me whether DuPont had received proper permission to begin dumping that waste in a landfill designed for nonhazardous waste. I thought those discrepancies might possibly form the basis of our suit.

Larry read me Earl’s directions, which I’d hastily scribbled on my legal pad. They took us off the main road and into the hills and hollows. The farther we got from the plant, the more the asphalt narrowed, climbed, and twisted. Just when I thought we were lost, we spotted the landmark that matched Earl’s description: an old mailbox on a post by the road. Just off the road, a small log cabin lay empty. Farther down the unpaved drive, a new house was under construction. It had recently rained, and the rich scent of damp earth poured in through the windows. We turned onto the long, narrow driveway, gravel crunching and popping beneath us, and stopped when the gravel gave out and our wheels sank into a soggy pit.

Larry and I straightened our ties, cleared our throats, and prepared to meet the clients. I swung open the car door and set my left wingtip into the mud.






4 THE FARM


June 8, 1999

Parkersburg, West Virginia

As soon as my dress shoe squished into the West Virginia mud, I felt a sudden wave of self-consciousness. I was wearing what I always wore to client meetings: dark suit, white button-down shirt, conservative tie. Larry wore the same uniform. It hit me only then how clueless my choice of apparel had been. What had I been thinking? These people would take one look at us and decide, reasonably, that we must be idiots.

A large dog came running to greet us, jumping up on my suit with muddy paws, wagging his tail as though we were his new best friends. Earl strode out of the house in denim overalls and heavy work boots, charitably ignoring our outfits.

“Hey, howdy!” he said, wiping his hands on his overalls before greeting us with a firm handshake. He looked genuinely happy to see us. Again I was impressed with his imposing size and air of country toughness. I also noticed that he was wheezing even more than he had been when we’d met in Cincinnati, and he looked worn and tired. He could barely get through a sentence without stopping to grab a breath. Earl waved us into the unfinished house, which he was building board by board. The main floor was framed and bare, awaiting drywall. We followed Earl downstairs to the finished basement, where he and Sandy were living while he finished the house around them. Sandy was sitting at the kitchen table with a couple who looked less happy to see us. Earl introduced them as his brother and sister-in-law, Jim and Della Tennant. Thinner and slighter than Earl, Jim nodded curtly from under his ball cap. Della, not quite five feet tall, kept her arms crossed and smirked at our suits. She wore an expression I see a lot on people who don’t trust lawyers.

We sat around the kitchen table, where Earl pulled out scrapbooks and videos we hadn’t seen at Taft. He held jars of discolored water up to the light. Assorted animal bones were passed around the table like show-and-tell, including a cow skull with blackened teeth. He dug through his freezer and pulled out stiff samples of organs and tissues, all collected during his “autopsies” in the field. We flipped through stacks of three-by-five photographs of sick and dead animals. This was way more evidence than I had expected. It was more than impressive; it was humbling. I was used to wading into Superfund cases alongside other lawyers who might argue passionately about who was responsible. Serious issues and large dollar amounts were at stake. But those cases could proceed with professional detachment; ultimately, they were the company’s problems—not the lawyers’. At the end of the day, they’d return to their comfortable homes far from the threat of the chemicals, knock back a cocktail, and forget about their work until the next morning.

The Tennants had no respite. They were living the case day and night, each morning wondering if they’d wake up sicker than they had been the day before or find another of their animals dead on the ground. For them, there was no safe distance.

As the painstakingly gathered evidence was presented, Sandy listened quietly, watching her husband. The reticence Jim and Della had displayed on our arrival disappeared. They jumped in with rapid-fire stories: about finding dead deer lying in the fields; about wheezing and choking on the air near “the fill”; about burying dogs, cats, and other pets that had all died mysteriously.

I struggled to keep up with the barrage of information. My world revolved around order and protocol. I was used to meeting agendas, structured interviews, and formal procedures. The people I worked with were trained to convey information in a certain manner, sequence, and pace. Here, the details and stories were pouring out in great volume and in no particular order.

At first I tried to take organized notes. There was so much to process: documents, videos, photographs, jars of funky water, frozen cow livers, wild-animal bones. So many stories. And stories within stories. All of it needed to be collected, reviewed, analyzed, and organized.

But it was like drinking from the proverbial fire hose. Soon I shoved my legal pad aside and just listened. The talk went on for hours. At some point, Earl and Jim’s brother, Jack, walked in and joined us. Less animated than Earl and Jim, Jack, a metalworker, was shorter and squatter than either of them and clearly less keen about this whole deal with lawyers and lawsuits. I’m guessing that part of the reason was that Jack’s livelihood did not depend on the farm. He sat quietly and listened, occasionally jumping in to add a detail or answer a question, but he seemed as though he wasn’t yet sure if he wanted to get too involved. Here were three brothers with three distinct personalities. They disagreed on a lot of things, but they shared one certainty: Dry Run Landfill was the problem.



Sometime in the early 1980s, DuPont began buying pieces of land from local families, including the Tennants. This wasn’t at all uncommon. When factories needed land to expand, they’d go knocking on doors of local landowners with offers that could be handsome. Most residents were more than willing to sell. They already thought of local companies as good neighbors. Besides, when the factories grew, it meant more jobs and a stronger economy that seemed to benefit everyone.

Over the decades, the Tennants were one of those families. Different family members had sold different tracts of land to DuPont at different times. Decades before, Earl, Jim, and Jack’s mother, Lydia, had sold eighty-some acres when she had been offered a deal she couldn’t refuse: DuPont would purchase and own the land, but she could keep using it. Through an annual lease for a trivial, token payment, her family was ensured the grazing rights for two generations.

So it wasn’t unusual when DuPont approached Jim Tennant around 1980 about buying a few acres. Jim had worked on and off since 1964, doing manual labor at the plant. Jim and Della didn’t want to sell. But DuPont persisted. Turned out that those few acres were smack dab in the middle of the land they envisioned for a new landfill. Every few years, the folks from DuPont would stop by and try again to persuade them. Jim and Della were assured—verbally and in writing—that no hazardous chemicals would ever be disposed of in Dry Run Landfill. “The landfill will contain nonhazardous wastes only, including ash from plant boilers, waste plastics, glass, scrap metal, paper, and trash, all transported by covered truck or closed containers,” said the landfill information sheet to be shared with landowners. “It will be designed and operated with full consideration for neighbors. The ash will be wetted, and the road will be paved to control dust and mud. The fill will be covered with dirt at the end of each day. Daytime operation is planned. The site could receive ten to fourteen truckloads per day.”

As Lydia had been promised years before, DuPont assured Jim and Della that they’d retain the right to graze their cattle along Dry Run Creek. Those conditions finally convinced the Tennants to sell. They didn’t really want to let go of their land, but if they could both sell it and continue to use it, the deal made sense and they could always use the extra money. They sold a few acres, which DuPont patched together with plots of land they’d bought from several other families until they owned a contiguous seventy-seven acres that made up a little valley. That valley became Dry Run Landfill.

Once operations began in 1984, Jim and Della watched dump trucks roar past, delivering load after load into the valley, slowly filling it up.



I was eager to see the land and the creek that backed up to Dry Run Landfill. Larry and I ditched our jackets, pulled off our ties, and rolled up our sleeves for a farm tour on a ninety-degree summer day.

The Tennants took us first to “the home place,” the little farmhouse where Lydia had raised them. We stood next to a small creek at the bottom of a sweeping hillside, watching cattle grazing on impossibly green grass. We saw some skinny, sad-looking cows that were among the last of his once abundant herd, but we didn’t see any foam in the water; Earl explained that it was too far out on the property for us to walk to. We’d seen it all in the video anyway, and it became clear that what he really wanted was to show off his farm. Even after all that had gone wrong, his pride in the place was palpable. The Tennants showed us the barn and the grain silo they had built by hand with concrete blocks that fit together like Lincoln Logs. It held enough corn and silage to feed a large herd all winter. I could smell the hay accumulating in the barn’s giant hayloft, which looked as big as a basketball court. As they cut and dried summer grass in batches, it would fill to the twenty-foot ceiling.

The sights and smells triggered memories of the Graham farm, not far from where we stood. The smell of cut grass, the lowing of cattle, the way the animals trusted and nuzzled Earl stirred something primal and compelling in me. I had always loved animals, probably beginning with the deep emotional connection I’d had with a black-and-white dachshund–fox terrier mix my family had adopted in 1963. Charlie, a constant companion throughout my childhood, had died on Christmas Eve 1981 when he got sick while we were visiting Grammer in Parkersburg. It was my one unhappy memory associated with the town—until I visited Earl and saw what he had to show me. I thought I understood Earl’s connection to his cattle. To him, they were like family members, not livestock. He felt a duty to protect them. Now, I realized, so did I.

This was no longer some abstract “issue.” It was a living, breathing problem with an entire family’s future in the balance. They were trusting me to fix it.



Three days after our trip to the farm, I finished the Tennants’ legal paperwork and sent it to Larry Winter, who filed the complaint in federal court in West Virginia. In it, we alleged that DuPont had improperly managed waste at the Dry Run Landfill, violated their permits, and released harmful materials from the landfill. If our suit ultimately prevailed, we could force DuPont to clean up the landfill, and hopefully that would remove whatever was contaminating Earl’s farm and poisoning his herd. We also included a negligence claim for property damage—to both the land and the cattle—and a personal injury claim for Earl’s and his family’s health problems.

The filing was mailed to the court and also to an agent, who would formally serve notice on DuPont. Within a day or two, a judge would be assigned. I made Earl understand that we could be in for a long process of legal maneuvering before the judge would even assign a court date. Almost nothing in the legal process happens quickly. But at least the lawsuit was official.

Now I had time to think and worry. Would DuPont’s lawyers be shocked? Outraged? Would they see me as a traitor? Plaintiffs’ lawyers and defense attorneys tend to view each other as totally different breeds, each world having its own culture, habits, and personalities. I didn’t know a single attorney (other than Larry and I) who had ever “changed sides.” It was hard to know what to expect. It was hard not to worry.

Five days later, my office phone rang. It was DuPont’s in-house counsel. I braced myself for a harsh encounter. But the voice on the other line was fairly neutral. And it sounded strangely familiar. As soon as I placed it, all my tension evaporated.

“Bernie!”

Bernard Reilly was a lawyer I knew and trusted. We had worked together before. If Bernie was shocked by a lawsuit from Taft, his voice didn’t show it. Calm and collected, even friendly, he was chatting with me like a colleague. He was someone who knew the rules and understood the seriousness of breaching them.

I had met Bernie through the same Superfund case where I’d gotten to know Larry Winter. I’d spent hours at the negotiating table with Bernie and other attorneys, figuring out how much each company that was suspected of sending or creating waste at the site should pay for its cleanup. A room full of lawyers duking it out over money can get considerably heated, but Bernie and I had always treated each other with mutual respect.

More senior than I, he had the slight frame of a guy who woke up at 4:30 a.m. to go for a run with his dog before work. He struck me as intelligent and responsible, a hard worker with sound professional ethics. He was someone I felt I could count on to remain cordial even if we sat on opposite sides of the table. Having Bernie as my DuPont counterpart seemed like a stroke of luck.

After exchanging brief pleasantries, Bernie delivered what he framed as good news: there was already an investigation of the Tennant farm under way. He didn’t tell me then, but I found out later, that the investigation had been prompted by Earl’s complaints to EPA. With EPA officials buzzing in DuPont’s ear, the company proposed a joint investigation.

Partnering with EPA, DuPont had created a “Cattle Team” of six nationally recognized veterinarians—three chosen by DuPont, three by EPA. The extensive (and expensive) study aimed to identify the source of the cattle’s problems and served to get DuPont out ahead of a potential problem in a way that would still give them some control of the process.

Bernie said that the Cattle Team vets had been working for several months now and their final report was due in as soon as a couple of weeks. He promised to send me a copy the minute it landed on his desk. He suggested, in the meantime, that we hold off on full-blown discovery—the enormously labor-intensive first phase of a lawsuit, when both sides request documents and information. Why waste time and effort finding out what the report would eventually tell us? While we waited, he said, DuPont would send me their internal documents relating to permits, deeds, and regulatory filings for the landfill. Through my prior Freedom of Information Act requests, I already had most of the documents that were available in the public files, but now I would get to see what additional materials DuPont had that could shed more light on what might be affecting Earl’s cattle. In turn, I’d send DuPont copies of the photos, videos, and other evidence supporting the complaint.

This all seemed perfectly reasonable. I’d get the same types of records I often analyzed for my corporate clients; Bernie could have a better look at the problems on the farm. By month’s end, we should have the Cattle Team report, which would tell us which specific substances to focus on, and we’d move forward from there.

This was in June 1999, nine months after Earl first dialed my number. One week became two. Two weeks became four. Two months passed. Three months. Then four. Every week, it seemed, I was told that the Cattle Team was “almost done.” Summer became fall, and fall turned into winter. A couple of weeks before Thanksgiving, Sarah gave birth to our second son, Charlie. The delivery was fast and smooth (easy for me to say) and, thank goodness, without complications. I was thrilled for Sarah and myself, of course, but also for little Teddy, now just over a year old, who would have the little brother I’d always dreamed of having. By Christmas, while learning the strange math that made two infants ten times as hard to keep up with as one, I was still waiting on the Cattle Team. What on earth could be taking so long?

I started to feel suspicious. By this point, the federal judge overseeing the case we had filed for the Tennants had already scheduled the trial for mid-2000. That was now just six months away, and I hadn’t even been able to start fully preparing my case. Every time Tom Terp asked me about my progress on the Tennant case, I felt a knot tighten in my gut. Nobody in my firm said anything indicating concern about the fact that the case was stretching on far longer than anticipated or the unremunerated hours I was spending with no financial reward in sight. But they didn’t have to. I began to get a queasy feeling, a self-consciousness about my lack of production. To make things worse, the case, which was supposed to be straightforward, familiar ground for me, was only getting more complicated.

During that six months of limbo waiting for the cattle report, in addition to all my typical corporate defense projects for Tom and Kim, I spent countless hours poring over the paperwork for the Dry Run Landfill that I’d received from DuPont in lieu of full discovery. I reviewed permits, property deeds, and regulatory filings, along with the records I’d been receiving through my Freedom of Information Act requests from EPA and its state counterpart, the West Virginia Department of Environmental Protection. Scouring all the paperwork from the government and DuPont, I thought I’d finally identified all the waste materials monitored at the landfill, but still, nothing was jumping out as an obvious cause of the problems on the farm.

Though the case had slowed to a crawl, time did not stand still on the farm. Earl called me almost every week with news of more dying animals. With each call, I could sense his frustration and anger rising. I couldn’t blame him. It was starting to feel like a hostage situation—every passing day without relief might claim another life.

The first week of the new millennium, six months after Bernie Reilly and I had first spoken, the Cattle Team report landed on my desk in a stack of mail. The report stood out: a thick stack of photocopied pages with a hefty appendix of photos and data, obviously built to impress. Elated that the answers that had eluded me might be sitting in that stack of paper, I dug in.

As I flipped through the report, my optimism evaporated. It failed to identify a single chemical released from the landfill that could be linked to the cattle problems. The six veterinarians claimed to have thoroughly examined Earl’s animals—drawing blood, taking tissue samples, conducting all sorts of tests. They had analyzed the pasture where the cattle grazed, the water they drank, and their supplemental feed. According to the report, they had found… nothing. (At least nothing associated with the landfill.) Their conclusion: There was no evidence of toxicity associated with chemical contamination of the environment.

I read on with growing dismay. The report’s conclusions were not just surprising; they were insulting. The cattle’s poor weight gain was blamed on “fly worry.” The “manic stampeding of the cattle” was “likely due to the large number of flies.”

The poor conception rate was due to “a lack of intensive breeding management” by the farmers. The depressed calf size was blamed on “lack of a balanced diet.” The report attributed the cattle’s problems to malnutrition, pinkeye, copper deficiency, and endophyte toxicity, a sort of poisoning by a fungus that grows naturally in fescue grass. The clinical, laboratory, and historical data, according to the report, supported the team’s conclusion that “these four conditions can readily account for the chronic herd problems on the Tennant farm.”

What about the dying wildlife? The twenty cases of other dead animals presented in the videotapes were declared to be “of no diagnostic value.” The Cattle Team considered all of those deaths to be “incidental” because “there did not appear to be any consistency in the species, location, or timing of the deaths.”



The Cattle Team blamed “deficiencies in herd management, including poor nutrition, inadequate veterinary care, and lack of fly control.” Its recommendation was “for the owner of the Tennant herd to engage veterinary and nutritional consultants in the design of a herd health program.”

In other words, it was all Earl’s fault. According to these “experts,” every single one of the 150 cattle deaths on the farm was a result of inadequate animal husbandry. Earl simply must not know what he was doing. Or, worse, he was mistreating his animals.

My stomach sank. I let the thick package drop with a thud and pushed away from my desk. I was too upset to sit. I paced around my office as my mind raced. The conclusions blaming Earl for the devastation to his herd were overkill at best—too certain and too damning, painting a picture of a situation that bore no resemblance to what I’d observed on my visit to the farm.

Worse, I wondered if I had screwed up. It hit me all at once. I now saw that I had been beyond naive to think it was just lucky coincidence that Bernie Reilly had been assigned as my opposing counsel. I had to consider the possibility that he’d been chosen specifically. Had DuPont wanted to use our prior relationship and mutual respect in past dealings to lull me into letting down my guard? I now feared that that was exactly what had happened. I was furious.

When Bernie had suggested we delay full-blown discovery since there was a cattle report only a couple of weeks from completion that might answer most of the questions, or at least narrow the possibilities down considerably, I’d thought he was being helpful. I now wondered if it had been a cunning trap; whether DuPont had been keenly aware a new partner at a corporate defense firm taking on the firm’s first-ever plaintiff case would be under the microscope and sweating the costs. Now I’d learned the even steeper cost of having waited. The cattle report, with its EPA “experts,” had answered no questions, narrowed nothing down, and left me with additional discovery as our only hope of finding out what was killing Earl’s cows. Discovery was a time-eating monster, and I was almost out of time. I felt so ashamed of how easily I had permitted DuPont to delay full-blown discovery for so long.

But there was no time for self-pity; I had to push the shame aside and focus. Maybe what little time I had would be enough. It would have to be. Earl and his family were at risk, and they were depending on me to fix the problem.



If there was a bright side to the situation, it was that I now knew I would never, ever let my opponent lure me into complacency again.

It seemed to me that they sure were going to an awful lot of trouble to keep me at bay. Why? I’d initially been skeptical of Earl’s conspiracy-theory attitude, but now I was just as certain as Earl was that someone was eager to keep something from us.

I wasn’t sure what it was they didn’t want us to see, but I was now hell-bent on finding it and bringing it to light. But first, I had a task I dreaded: telling Earl what the report said.

When I called him, I thought he might jump through the phone.

“This report is garbage!” he said, livid. The whole Cattle Team was “a total joke.”

Earl reminded me that he hadn’t trusted the competency of the vets from the outset. He told me they were arrogant know-it-alls—“eggheads”—who wore their PhDs on the sleeves of their fancy dress shirts and treated him like a dumb hick, telling him how to raise his cows. According to Earl, they’d paid little attention to the evidence he’d gathered but seemed to have no idea what to look for. How dare they imply he was killing his own cattle? The report cemented Earl’s conviction that neither DuPont nor EPA could be trusted. He felt certain, even more than before, that DuPont and “the government” were working hand in hand to make him “just shut up and go away.”

Earl had been successfully breeding cattle for decades. He had bought quality stock—registered Polled Herefords. He had “upgraded” the herd with top-shelf bulls. At the Ohio State Fair auction in the late 1980s, he had placed the winning bid on the second grand-champion bull to come out of the state of Ohio.

What had been happening on his farm wasn’t Earl’s fault. But how could I prove it? How could I possibly link who-knew-what in that landfill to the Tennants’ dying animals?

“What are you going to do about all this?” Earl demanded.

I explained to Earl that, like him, I didn’t scare off easily and I was more determined than ever to find out what it was that DuPont seemed so eager to keep hidden. I also admitted that with our trial approaching fast, I didn’t yet have any answers. There was one thing I did know, though: I was done being Mr. Nice Guy.

The cattle report had ended any chance that the situation could be simply and quickly resolved. Now that the “experts” had come down squarely on DuPont’s side, we were going to have to find and bring in our own experts, which at best would be extremely expensive and at worst ruinously so. We really had nothing specific for them to focus on, nothing to tell them to look for. They’d be starting essentially from scratch, trying to find some phantom menace the experts from the government and DuPont had entirely missed or were trying to hide.

As determined as I was, I also knew I’d put not only Earl but my firm into a perilous position. The stakes of the bet I’d placed on the case were spiraling higher and the chances of it paying off growing dimmer. I wasn’t looking forward to briefing Tom and Kim on the cattle report. When I did, they understood what it would mean in terms of sinking more firm resources into a case some people were undoubtedly now wondering why we had ever agreed to take in the first place, but they never gave any hint of disapproval or regret.

I was lucky to have their support. And unlike most plaintiffs’ lawyers, many of whom faced bankruptcy if their contingency cases drove them too far into debt, I had a salary to fall back on, and the firm had plenty of other clients who were paying by the hour to help pay that salary. Still, I was under no illusion that the outcome of the case was not critical to my professional future. At that time, our firm had two tiers of partners. I was in the first tier, still on salary and not yet invited to share in the firm’s profits. Making the second, far more lucrative tier, often was seen to be a matter of time and the amount of new business you brought to the firm. The principals did not have to say it out loud for me to understand that the clock on my advancement had likely stopped and wouldn’t start again until we all saw how the Tennant business resolved.

I worried that I might be letting down not only the Tennants and my firm but also my family. I worried about Sarah, who was bearing the labor and stress of managing a household with two young children virtually single-handedly. Thankfully, our two boys were easy babies who almost from birth slept soundly through the night. At this point, it was more than I could say for myself.



With so much time already wasted, Larry Winter and I waded into the new round of discovery with a vengeance. If DuPont was trying to hide something, we would try through more aggressive discovery to force them to reveal what that was. By this time, Bernie Reilly had farmed out the document production process to an outside legal firm Larry and I knew well: Spilman. Even if I had wanted to unload on Bernie for pulling one over on me, he was no longer my primary contact; plus I didn’t want DuPont to know I’d shifted gears or telegraph that I was onto them.

Larry had made it all the way up the ranks to managing partner at Spilman before eventually leaving to start his own practice. We agreed that this was a positive development, since he still had a good working relationship with his former colleagues.

At first, our discovery exchanges were brief and cordial as Spilman produced the additional landfill permitting and regulatory documents we requested. Spilman even agreed to a joint request to push the trial date back to January 2001 to allow time for the additional exchange of discovery. Then, in the spring of 2000, the dynamic abruptly changed.

It occurred to me that since we were coming up empty on the landfill records and knew damn well that something was killing those cows, we ought to expand our search beyond landfill records to those of the plant that produced the stuff that was dumped into the landfill. When we requested the files from Washington Works, DuPont started pushing back aggressively. My new requests were dismissed as “overbroad and unduly burdensome,” an “unnecessary expansion” of the case into “irrelevant” issues. I wasn’t exactly sure why I had touched such a nerve, but the heated response only made me more eager to see what was in those files.

DuPont fired back by piling on the number and intrusiveness of their requests for personal information on the Tennants; tax records, health records, and even orders for inspectors to examine their properties and homes. Since we were alleging that their property values and Earl’s health had all been compromised, DuPont had every right to do so, but I wondered if it was an attempt at intimidation. The company seemed to be sending a message: You keep coming after us, we’ll start coming after you. This won’t be pleasant.

I was beyond exchanging pleasantries with DuPont’s lawyers. I was done worrying whether I was making my opponent uncomfortable. I was exhaustive in my requests. I had to frame my search broadly enough to pull in whatever might be out there that had fallen outside the scope of the initial, more “gentlemanly” landfill-specific discovery that DuPont had been so willing to exchange with me.

I began to feel that DuPont was trying to run out the clock before the trial. I sent what I considered to be perfectly ordinary requests for documents and questions (“interrogatories” in legal lingo) relating to what might have found its way into the landfill from the plant. Once they were received, DuPont’s counsel typically delayed responding until the last minute of the thirty-day response time allowed under the federal court rules. Even then, their “answer” was often nothing more than an objection to the request.

In response, consistent with normal discovery protocol, I would send a strongly worded letter, essentially saying, your objections are meritless and you need to respond now. Then I had to wait again for their response to my response, and if they still refused, my only recourse was to file a “motion to compel” with the court, asking the judge to order them to provide the requested answers or documents. Once the motion was filed, I had to wait once more for them to file a response to my motion and then again for the court to rule. Time flooded down the drain.

This process went on for weeks and months. The longer it dragged out and the more DuPont fought, the more I believed what Earl had said from the beginning: that DuPont knew they had poisoned Earl’s cattle and were trying to cover it up.

In my Superfund work I had come across bad actors in litigation, parties acting in bad faith. They were usually unsophisticated business folks who had gotten in over their heads and didn’t know or fully understand the rules. DuPont was anything but unsophisticated. They knew the rules as well as I did, which made it all the more shocking that I now wondered if Earl was right—were they intentionally breaking them? Part of me still wanted to think that the explanation for DuPont’s behavior could be more benign. Perhaps they’d gotten their hackles up when, instead of folding in defeat after the cattle report had placed the blame on Earl, we came back swinging, redoubling our efforts, asking to dig into the plant’s files. Now they would have to expend large amounts of time and money in an extended legal battle they probably felt they should have already won, and their strong opposition to our current discovery requests might merely indicate how unhappy they were about it.

Around this time, Tom Terp wandered into my office, looking bemused. “You’ll never guess who just called me,” he said.

“Who?” I asked.

“Bernie Reilly.”

“What did he want?”

“The gist was that my new partner needs to back off with all this unnecessary discovery.”

My jaw dropped open. Bernie’s trying to block me by going over my head, crying to my boss, was unusual, in my experience. My astonishment quickly turned to elation. I beamed a smile at Tom. He understood, as I did, that the call signaled that I was making progress—I was getting close to whatever it was DuPont might be hiding. Bernie’s call smelled of something more than irritation. Something closer to fear.

If Bernie had been hoping the call would slow me down, it backfired; Tom and I didn’t quite exchange high fives—there were no high fives at Taft—but close enough. It was a great moment in another way. If I’d had any worries that Tom might be looking for an excuse to back out of this increasingly messy case, his reaction more than reassured me. He backed me up without hesitation. No one told Taft how to represent our clients—especially a lawyer from the other side.



So on it went. The next few months turned into a stalemate. I’d ask for records from the plant. DuPont would object. I asked to depose a plant employee who could answer basic questions: What kind of industrial waste did Washington Works generate? How were these substances handled, at the plant and at its landfills? Where exactly did all those wastes go? Were there any water contamination issues? DuPont’s lawyers continued to respond as if I were stepping way out of bounds. These were perfectly ordinary questions. I began to discern a hidden message in their resistance. If I asked for information on anything other than a “listed and regulated” chemical, DuPont would react with outrage. Their lawyers insisted that if I wanted to know about anything other than the materials specifically listed on the landfill permits, I would have to name a particular chemical.

That was a catch-22: I couldn’t know the name of a chemical I didn’t know. How was I supposed to identify the mystery chemical? I could have had the water tested myself, but analysis is completely useless if you don’t know what you’re testing for—a lab can’t just run a test that tells you everything that’s in the water; you have to indicate what specific things you want analyzed. Only DuPont knew what materials they generated at the plant and which ones were going into that landfill. They should be telling me what chemicals were involved—not the other way around. Why were we wasting time with this stupid guessing game?

In the year after I began requesting documents, DuPont had sent me nearly sixty thousand pages of materials it deemed to be within the “proper” scope of discovery. All of them focused narrowly on the permitting of the landfill itself and the chemicals specifically listed in the permits. Not a single page gave a hint of anything in the landfill that could be killing Earl’s cattle.

“We’ll get to the bottom of it,” I had promised Earl—more than a year before.

And still I had no answers.

Time was running out. January 3, 2001—the new scheduled trial date—was now just six months away. I couldn’t bring myself to tell Earl: I feared we had no case.
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