
  [image: Image]


  [image: Image]


  [image: Image]


  Copyright © 2013 by Kay Murray and Tad Crawford

  All Rights Reserved. Copyright under Berne Copyright Convention, Universal Copyright Convention, and Pan American Copyright Convention. No part of this book may be reproduced, stored in a retrieval system, or transmitted in any form, or by any means, electronic, mechanical, photocopying, recording or otherwise, without the express written consent of the publisher, except in the case of brief excerpts in critical reviews or articles. All inquiries should be addressed to Allworth Press, 307 West 36th Street, 11th Floor, New York, NY 10018.

  Allworth Press books may be purchased in bulk at special discounts for sales promotion, corporate gifts, fund-raising, or educational purposes. Special editions can also be created to specifications. For details, contact the Special Sales Department, Allworth Press, 307 West 36th Street, 11th Floor, New York, NY 10018 or info@skyhorsepublishing.com.

  17 16 15 14 13 5 4 3 2 1

  Published by Allworth Press, an imprint of Skyhorse Publishing, Inc. 307 West 36th Street, 11th Floor, New York, NY 10018.

  Copublished with The Authors Guild, Inc.

  Allworth Press® is a registered trademark of Skyhorse Publishing, Inc.®, a Delaware corporation.

  www.allworth.com

  Cover design by Danielle Ceccolini

  Library of Congress Cataloging-in-Publication Data is available on file.

  ISBN: 978-1-62153-242-2

  Printed in the United States of America


  CHAPTER 1

  WRITING IS A BUSINESS

  For some writers, practicing their craft is a joy. For some, it is a burden. In either case, writing is also a business—and you, the professional writer, are a sole proprietor. Like any entrepreneur, you need to minimize your financial and legal risks, protect your assets, and make the most of your investments of time and effort. This book is intended to help you make your business a success.

  The literary marketplace has fundamentally changed in the decade since the last edition of this book was published, and as of this writing, it is in a state of upheaval. Few of the changes have been advantageous to writers. The traditional print publishers and bricks-and-mortar book retailers that have survived the changes so far are scrambling to adapt their business models to the new economic reality, which is that readers expect instant, inexpensive access to literature. Instead of content being king, it is content aggregators—Amazon, Google, Apple, Facebook, the Huffington Post, and their ilk—that reign in today’s information industry. Publishers and retailers are cutting costs by squeezing their suppliers, and that means writers. They are more reluctant than ever to take risks on new writers or to try to develop a fledgling or midlist writer’s career. They are neither able nor willing to invest in marketing most of the books they publish or sell. With the exception of the handful of blockbuster writers who perennially have at least one title on the bestseller lists, even prolific published authors often have to keep their day jobs because advances have shrunk dramatically. Freelance assignments have dried up and print media companies cannot offer the same fees that they used to pay.

  On the other hand, the advent of digital delivery systems offers writers new ways to reach a paying audience. Thousands of writers now deal directly with online retailers to sell their work as an ebook, print-on-demand edition, “quick read” or “short,” effectively cutting out the middleman, i.e., traditional publishers.1 Many others are in effect self-publishing by setting up their own blogs and some are even earning a bit of income through advertising. Of course, without a publisher, a self-published writer has to provide her own editing, marketing, and promotion.

  Whether you publish through a traditional publisher, directly through an ebook or print-on-demand provider, or in another medium, it is important to learn how to protect your legal and financial interests and to license your intellectual property. There are many reasons why you should do this. To take a common example, when a commercial publisher finally offers its standard contract to a writer who has been looking long and hard for a deal, she will undoubtedly be tempted to sign it right away, no questions asked. Doing so would be a big mistake, one that could haunt her for a good part of her career. Publishers’ so-called boilerplate contracts are typically biased in nearly every way in favor of the publisher and against the writer—but they are also negotiable. Within reason, publishers are willing to accommodate many requests to change their terms. Before you sign any contract offered to you, you owe it to yourself and to your work to understand what it means so that you can negotiate what is important to you. If you do not, there is a good chance you will come to regret it.

  Operating on a “handshake basis” presents legal pitfalls as well. Copyright law, which is explained in the next several chapters, creates default terms for transactions between parties who do not enter into a contract. If two people work together intending to create one work, for example, the copyright law gives them both equal and independent ownership and control of the work. If a writer contributes to a periodical based on a verbal assignment, the publisher is presumed to have certain limited rights to reuse the contribution. If a publisher heavily edits your work, you could be sued as legally responsible if the revisions contain a defamatory statement. But all of these results can be changed by agreement. The first aim of this book is to give you the knowledge to understand your publishing deals and make them work for you. A second goal is to help you avoid defamation, copyright infringement, invasion of privacy, and tax problems.

  Even if you have a literary agent, you need to be able to understand and work with the relevant laws. Without a doubt, a good agent can be a tremendous ally for a writer. Some agents are lawyers, and many others are experts at finding and negotiating the best possible deal for their clients. But any honest agent would tell you that no writer should abdicate responsibility for her assets and career interests to another person, no matter how trustworthy. A professional agent has interests beyond, even in conflict with, any one client. For the sake of their other clients, agents must preserve their relationships with publishers, sometimes to the detriment of an individual client.2 You can and should discuss your licenses and contract terms with your agent, but you should not expect her to be a copyright or defamation or contract law expert. An agent markets and sells her clients’ work and accounts for the payments; she is not retained to give legal advice. You need to be able to spot the issues so that you can seek out legal advice or take protective measures. Finally, it is a fact of life that authors and agents sometimes decide to part ways. If your agency relationship is terminated, you will have to understand your rights and obligations regarding both the agent and your publisher(s).

  This book is intended to be a legal reference for anyone who writes literary works for publication in print and online: nonfiction writers, novelists, journalists, freelance contributors to newspapers and magazines, poets, children’s book writers and illustrators, and textbook and academic authors. It is structured to cover the legal issues a writer faces in roughly chronological order from the time she begins creating a written work for publication: understanding and securing copyright, avoiding defamation and invasion of privacy, accessing government information, negotiating various kinds of publishing contracts (including the “deal point memos” that precede many negotiations), finding and retaining a literary agent, taxes, and estate planning. It will explain how to get the best possible deal for the various ways a work of literature can be exploited using new technologies, including those as yet unknown. Even if you are writing for purely personal and not financial reasons, or to promote yourself, or your business, or a cause, you can still use the information here to protect your work from piracy and distortion and to minimize your legal risks.

  BASIC ADVICE AND INFORMATION FOR NEW WRITERS

  Every professional or aspiring writer should join a writers association. Some of the most prominent organizations are described in Appendix A, but you can easily find others, including local groups or branches of national groups, by doing a little research.

  Writing is an isolated endeavor. Joining a writers group offers you many benefits that offset the negative effects of working alone. By connecting with other writers, virtually and in person, you become part of a community of people who share your professional interests and from whom you can learn current relevant market information. As the chapters covering contracts illustrate, information equals power in any negotiation. Membership in at least one writers organization will improve your knowledge of the legal and business environment and thereby help you enhance your negotiating position. Even the most successful writers with powerful agents gain from being part of a writing community, and most bestselling authors belong to at least one of the associations listed in the Appendix.

  There are numerous organizations for published and aspiring writers of every genre. Each offers varying benefits, such as substantive feedback on ongoing projects, practical advice about the market, writing competitions and awards, networking opportunities with agents and editors, current payment rates and industry information, legal advice and individual advocacy, lobbying for writers’ interests, health and liability insurance group plans, website- and blog-building software, self-promotion advice, and discounts to services. In general, membership dues are small and can usually be deducted on tax returns as a business expense against your writing income.

  RESOURCES WORTH YOUR INVESTMENT

  In order to sell your work at the best price, you need to know what the market is buying and how much it is paying. Because aspiring writers are themselves a market, there are many resources available that promise to help you find an agent and a publisher, promote yourself, and understand the publishing industry. When considering various services, keep in mind that there is absolutely no need to spend a lot of money on any service or product that makes these promises. The best ones are not expensive, and many great resources are free. A few of the best and most cost effective are listed here, but this list is not at all comprehensive. You can find many more on the web.

  PUBLISHERS LUNCH/PUBLISHERS MARKETPLACE

  Publishers Lunch (www.publisherslunch.com) is a daily and weekly email newsletter and a database of reported deals written and compiled by Michael Cader, a former publisher and bookseller, on the Publishers Marketplace platform. If you want to be part of the publishing business, then you should join the more than 40,000 editors, agents, booksellers, and writers who subscribe. Each free “Daily Lunch” email gathers key stories from the web and from print media, and also has original reporting, all for the professional trade book community. The “Deluxe” version of Lunch at Publishers Marketplace (www.publishersmarketplace.com) costs $25 per month. For that, you receive access to resources to help you find an agent or a publisher and learn what the public, and publishers, are buying. Most literary agents and publishers subscribe, and they love to report their deals, proposals, and acquisitions, and that information is all available to other subscribers. Subscribers can search the proprietary database of members’ pages, discover who represents which particular writers, and search descriptions of thousands of reported acquisitions and licenses. No other resource provides this information in one place in an easily searchable format. As a member, you can create a webpage on the database displaying your contact information, career highlights, proposals, and a checkbox to show you are looking for an agent. At a minimum, the free daily Publishers Lunch is essential. While you are searching for an agent or publisher, consider the $25 monthly fee for Publishers Lunch Deluxe a very worthwhile investment.

  WRITER’S DIGEST

  Writer’s Digest magazine and its free website (www.writersdigest.com) provides much helpful information about the industry and many resources to help you improve your writing, including an annual list of the 101 best websites for writers. The annual Writer’s Digest Guide to Literary Agents (www.guidetoliteraryagents.com) includes a blog that is an excellent source of potential agents, especially when cross-referenced against the database at Publishers Marketplace. Writer’s Digest publishes an annual “Writer’s Market” series, which lists book publishers, consumer and trade magazines, contests and awards, literary agents, newspapers, playwriting markets, and screenwriting markets. After registering on its website, you will receive frequent emails offering information and registration (for a fee) to webinars and courses that help improve your craft, find markets for your work, and improve self-promotion tools and skills. Writer’s Digest also publishes several annual references focused on the novel and short story market, which include current pay rate charts. The “Deluxe Edition” of the Writer’s Market (about $12 more than the regular edition), provides access to the digital edition of Writer’s Yearbook featuring the 100 Best Markets, a year-long subscription to Writer’s Digest magazine online, and other resources.

  PUBLISHERS WEEKLY ONLINE


  Publishers Weekly, the weekly industry magazine, sends several free weekly emails with industry news. Its website (www.publishersweekly.com) makes a searchable database of major reported deals available to subscribers (about $200 per year).

  REFERENCE BOOKS

  The Literary Marketplace (“LMP” to those in the know) lists agents that have at least three references and every publisher currently in business, along with their contact and other information. It is too expensive to consider buying, but it is available in most libraries. Jeff Herman’s annually updated Guide to Book Publishers, Editors, and Literary Agents is subtitled “Who They Are! What They Want! How to Win Them Over!” The book offers in-depth information about what specific agents and publishers are seeking. The downside to using print resources is that, although they are updated every year, the information in them can become dated quickly.

  ESSENTIAL BLOGS

  The Book Deal, at www.alanrinzler.com/blog, gives an insider’s perspective on how books are published and what is happening behind the scenes in the industry. The author, Alan Rinzler, was an acquiring editor and publisher for more than forty years at several major publishers. His blog describes how writers can exploit the world of digital and print publishing, how books are acquired, developed, and promoted, and how agents and publishers “really” seek the most promising new authors. Experts contribute posts explaining specific aspects of every phase of the publishing process and readers make helpful comments on the posts. The blog also links to numerous articles and posts around the web, casting a wide net to cover many aspects of the industry and the craft of writing.

  Nathan Bransford’s blog, blog.nathanbransford.com, has dozens of posts by an industry polymath (author, social media manager, and former literary agent) aimed at helping aspiring writers succeed. Posts offer advice on writing well, explain how to seek and query agents, and bring the realities of publishing to life.

  LITERARY AGENTS’ BLOGS

  Nobody understands the book industry better than established literary agents. Many of them publish blogs that tout their writers and also offer practical and accurate insight into the current state of the industry. Several of them focus on advising writers how to increase their chances of getting published successfully and happily. Appendix B to this chapter contains a list of good agencies’ blogs.

  THE COPYRIGHT OFFICE

  The moment you write an original piece of any length, it is governed by the Copyright Act, the law that affects how your work is owned and licensed. The Copyright Office, part of the Library of Congress, administers the Copyright Act by recording registrations and transfers of copyrights, taking deposit copies of registered works, making registrations and transfer records searchable through its website (www.copyright.gov), informing the public about the law, and advising Congress. The Register of Copyrights leads the Copyright Office. Its website offers a wealth of information, including the Office’s regulations, registration forms (both online and paper), and numerous circulars and fact sheets that explain specific parts of the law in user-friendly detail. These items can be downloaded individually and are also available by mail (write to the Copyright Office, Library of Congress, Washington, D.C. 20559). The website also contains frequently asked questions about copyright, the complete text of the Copyright Act, pending and new amendments, testimony of the Register, regulations, announcements, and press releases.

  CITIZEN MEDIA LAW PROJECT

  If you are self-publishing a nonfiction blog or other news website or are working for an online publishing venture, subscribing to the Citizen Media Law Project (www.citimedialaw.org) is a must. The CMLP is a nonprofit resource hosted by the Berkman Center for Internet & Society, a research center founded at Harvard University to promote understanding of the Internet and help pioneer its development. The CMLP helps online journalists and small publishing ventures understand the law as it relates to news reporting so as to minimize their risks of liability. It has many resources to help train and inform journalists and online publishers so they can protect themselves and their First Amendment rights. The CMLP has five core initiatives: a free, downloadable legal guide for journalism ventures; a database of “legal threats,” i.e., lawsuits, subpoenas, and cease and desist demands; a media legal network that helps match journalists and publishers to volunteer lawyers and legal clinics; a “Research and Response” initiative through which CMLP advocates and litigates on issues affecting online media; and a blog, regular email, and monthly newsletter addressing issues and legal developments important to online journalists.

  DO YOU NEED A LAWYER?

  This book encourages writers to think like lawyers when engaged in the business side of writing. It aims to help you negotiate better deals and protect your financial and career interests. It will not make you a legal expert on copyright, contracts, tax, defamation, or any of the other topics covered. It is not intended to serve as a substitute for the advice of a lawyer or other expert on specific issues, because there is no substitute for the advice of a knowledgeable expert who can carefully evaluate a unique query. Situations might arise in the course of your career that are best handled in consultation with a lawyer, literary agent, tax or royalty accountant, or other professional.

  You should consider consulting a lawyer if:

  [image: Image] You are negotiating or facing an issue in a contract (signed or unsigned), and you feel you cannot conduct the negotiation on your own behalf.

  [image: Image] You are being threatened with suit or termination of a contract or a withholding of royalties.

  [image: Image] You are unsure about the consequences of a document you are asked to sign or do not understand one or more of its provisions.

  [image: Image] Whenever a large amount of money or other valuable property is at stake in a transaction or dispute.

  For questions about the meaning of a contract term, concerns about royalty statements, or problems with a publisher or agent’s behavior, the first place to go is to the Authors Guild’s Contract Services staff. If you are not a member of the Authors Guild (www.authorsguild.org), then join if you qualify.3 The seasoned publishing lawyers at the Authors Guild can review and evaluate an entire contract, answer your questions and offer advice on how to proceed, and send demand letters to publishers, agents, or other parties on your behalf. Most publishers and agents take a demand letter from the Authors Guild, the oldest and largest association of professional authors in the country, very seriously. If your matter requires legal representation, the Guild can refer you to a qualified lawyer.

  Finding the right lawyer for your specific query is crucial. General practitioners and business lawyers do not necessarily have the expertise to deal with the issues facing writers. A good way to find a lawyer with appropriate experience is to inquire of your network of writing colleagues or writers organizations. If possible, get more than one name and interview each candidate, asking about their fees, experience in matters like yours, and how they intend to approach your matter.

  Many lawyers and law students enjoy representing writers and artists more than other kinds of clients. Several law schools have clinics specially focused on representing clients in intellectual property and First Amendment matters, and the Citizen Media Law Project has a legal network of experienced lawyers willing to work at a reduced rate. Many cities have volunteer lawyers for the arts organizations and local bar associations that offer pro bono or reduced-fee legal services to clients who meet certain income requirements. If you cannot afford to pay a lawyer’s fees, consider contacting one of these groups. Even if they cannot provide free or low-cost legal services for a specific matter, many of them offer general advice and referrals to knowledgeable attorneys.

  DO YOU NEED A LITERARY AGENT?

  Most book authors should have a literary agent. If you want to publish a book with a trade book publisher (large or small), or to publish regularly as a freelancer, you are much more likely to succeed if you have a diligent, professional literary agent in your corner. Her primary objective is to place her clients’ work with the best possible publisher for the best possible terms and to nurture their professional development. It is the agent’s business to understand the industry in depth, which means knowing what editors are currently buying, what publishers are paying, and what new ways to exploit literary works are on the horizon. Your agent will negotiate the financial and other significant terms of your publishing and other related contracts. As explained in chapter 15, your agent is paid a commission, usually 15 percent of what she sells on your behalf, but you are still likely to come out well ahead if she is doing her job.

  WHY YOU NEED THE WRITER’S LEGAL GUIDE


  Successful writers are lucky, as most of them would acknowledge. But they also had a big role in making their own luck. Aside from their years of toil and sacrifice, writers who learn to protect and leverage their property, promote their interests, and negotiate effectively are more likely to succeed. They can earn more income from their work, avoid the waste of time and energy that legal disputes cause, retain control over their careers and their work, and suffer less anxiety because knowing more allows them to worry less. The authors and publishers of this book hope The Writer’s Legal Guide will help you care for the business side of your writing career so that you can have more self-reliance, confidence, and peace of mind as you build that career.

  DISCLAIMER

  This book is not a substitute for the advice of a lawyer, accountant, literary agent, or any other expert who has examined the specific facts of a given situation. While every attempt has been made to ensure that the information in this book is thorough, accurate, and current, the authors and publishers cannot warrant that this is the case, especially because the law, the industry, and publishers’ practices can—and do—change overnight. In fact, the publishing industry and the state of intellectual property law are in such a state of flux today that it is likely that some of the information in this book will be out of date by the time you read it. For these reasons, the publishers, authors, and their agents, employees, directors, officers, partners, and representatives disclaim all liability for any loss arising out of or in connection with anything that appears or does not appear in this book.

  NOTE ABOUT TERMS USED

  This book uses the terms “writer” and “author” interchangeably, although the chapters covering copyright use “author” to mean the creator of any kind of work product protected by copyright. Also, following the current convention in legal writing, this book uses the female pronoun to refer to either sex.


  CHAPTER 2

  COPYRIGHT BASICS

  Article I of the US Constitution gives Congress “the power . . . To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” Promoting the creation of literary works and inventions in the new republic was important to the Founding Fathers, but they also worried about the effect that “exclusive rights” would have on other citizens’ freedoms. Letters between Thomas Jefferson and James Madison express their ambivalence about the wisdom of granting a “private monopoly” to anyone. In the end, they acknowledged that copyright was necessary to promote creativity and that exclusive rights granted to private citizens were acceptable because they would be time-limited.

  In 1790, Congress used its constitutional power and enacted the first federal copyright law, giving exclusive rights to writers and inventors for a term of fourteen years, optionally renewable for an additional fourteen years.4 In the ensuing two centuries, copyright protection has expanded dramatically, far beyond what the Founders could have foreseen. In its current incarnation, copyright covers not just writings and discoveries, but many other kinds of original work product, including software. The length of the term of a copyright is now the life of the author plus 70 years, or at least 95 years for certain works.

  Copyright in the United States is designed to give creators an economic incentive by letting them benefit from the fruits of their talent and labor, but its ultimate objective is to promote progress by allowing society to enjoy and build on their creations. The United States Supreme Court has described copyright as grounded in the economic philosophy that the “sacrificial days” devoted to creativity ultimately benefit the general public and therefore must be encouraged by commensurate personal profit. The ongoing struggle by legislators (and the lobbyists who woo them) and courts to keep these private and public interests in balance is the driving force behind the development of copyright law.

  THE VALUE OF COPYRIGHT

  Think of copyright as the means by which a creative work realizes economic value. Subject to certain specified exceptions, the Copyright Act gives exclusively to the “author”5 of a work the right to capitalize on it by any of the following methods: reproduction, distribution of copies, public display, public performance, and the creation of derivatives, or adaptations, of the work. Only the author may use or give license to others to use any of these rights, individually or in combination. Publishing contracts are essentially licenses of one or more of the author’s exclusive rights under copyright.

  THE GOVERNING COPYRIGHT LAW

  Until January 1, 1978, copyright in the United States existed in two distinct varieties: common law, which governed unpublished works, and statutory, which governed published works. Common law copyright grew out of judge-made precedent and protected works as soon as they were created, without the need for publication, copyright notice, or registration. Statutory copyright was embodied in federal legislation and protected works only when registered with the Copyright Office or published with a correct copyright notice. Common law copyright lasted for as long as a work remained unpublished or unregistered; statutory copyright lasted for a finite term, whether or not the work was published. Under this system, any work that was published without a copyright notice forfeited copyright protection and entered the public domain.

  On January 1, 1978, the current law, known as the Copyright Act of 1976, replaced both the common law and the federal copyright statute that had been in effect since 1909. The 1976 Act significantly reformed the previous system. It eliminated and preempted common law copyright. Most dramatically, the 1976 Act gives automatic copyright protection to any original work created on or after January 1, 1978, from the moment it is fixed in tangible form.6 Copyright protection is immediate, whether or not the creator wants it, and whether or not she registers the copyright or publishes the work. The 1976 Act, still the exclusive law of copyright in the United States, has constantly evolved since its passage, as courts and Congress attempt to address the challenges of new technologies and new economic realities.

  By superseding common law copyright and protecting works without requiring registration, the 1976 Act simplified the copyright system and made it more consistent with the laws of most other developed nations. At the same time, by automatically covering all works that are fixed in a tangible medium, the Act exponentially expanded the universe of works that are exclusively owned by private citizens and therefore not in the public domain. It has been estimated that today, more than 95 percent of the works covered by copyright are not commercially available to the public.

  The 1976 Act covers all works created on or after January 1, 1978. If copyright in a pre-1978 work had not expired as of January 1, 1978, the 1976 Act governs the treatment of that copyright.7 With a few exceptions explained below, if a work covered under the 1909 law entered the public domain, the 1976 Act did not revive its copyright.

  WHAT WORKS ARE COVERED BY COPYRIGHT?

  The following kinds of works of original authorship are protected by copyright: literary (i.e., written works, including computer programs), musical (including lyrics), dramatic, architectural (if created on or after 1990), cartographic (i.e., maps), choreographic, pantomimic, pictorial, graphic, sculptural, sound recordings, and audiovisual (including motion picture) creations. With the exception of works made for hire and joint works, explained in chapter 4, the creator of an original work owns the copyright, and only the creator may use or allow others to use the exclusive rights under copyright.

  IDEAS AND FACTS

  Copyright does not protect ideas (including concepts, principles, general topics, common plots or themes, and stock characters),8 facts (including discoveries), or any procedure, process, method of operation, or titles, names, slogans, and short phrases.9 These things are in the public domain, free for the taking by anyone.10 In contrast, the original expression of any of these, an author’s creative realization of her ideas or of facts, her fleshing out of common themes or stock characters, is protected. To illustrate, a written description of a discovery is covered by copyright, as is an author’s selection, coordination, and arrangement of facts, but anyone else may write about the same discovery and set forth the same facts, independently arranged and coordinated, without infringing on the first writer’s copyright.

  ORIGINAL WORKS

  Copyright protects only “original” works. “Originality” under the Act means simply that the author created the work and did not copy it from another work. One author’s work might be similar, or even identical, to another’s, but if she independently created it and did not actually copy the first work, her creation is “original” and fully protected by the Act. Even if part of a work is not original because it infringes another’s copyright or contains public domain material, the author still owns copyright in the part that is original.

  The work need not rise to any particular level of quality, but it must show a modicum of creativity or artistic qualities to be considered original and covered by copyright. In 1991, the US Supreme Court held that a residential telephone directory containing nothing more than an alphabetical listing of all the names and addresses in a particular area code failed to demonstrate a “constitutionally mandated” minimum level of originality. Feist Publications, Inc. v. Rural Telephone Service Company, Inc. Feist was important in recognizing that some creativity is needed to warrant copyright protection, but the bar it set to demonstrate originality is very low.

  COMPILATIONS

  Although copyright does not protect the discovery of objective facts, it does protect the original way facts are selected, arranged, and coordinated in a compilation. A copyrightable compilation is formed by collecting and assembling preexisting material in such a way that the result is to some extent original. Examples are magazines and newspapers, the “yellow pages,” a selection of poems (even if the poems are all in the public domain), and a list of the best restaurants in a city. Whether copying a compilation is an infringement of the copyright depends on the nature of the collection, the originality of its presentation, and the nature of the appropriation.

  The Feist ruling overturned a long-standing doctrine protecting “the sweat of the brow.” Under that theory, courts recognized a proprietary interest in facts and prohibited others from saving time and effort by copying the facts contained in prior works. After Feist, copyright no longer protects raw data, regardless of the time and effort involved in finding and compiling it. Writers can freely copy facts from prior works without infringing copyright, although they should verify the facts copied and must, to avoid infringing, select, arrange, and coordinate them independently.

  The Copyright Office can refuse to register a work on the ground that it is not copyrightable, but the federal courts, having exclusive jurisdiction over copyright disputes, may reverse this exercise of the Copyright Office’s discretion.

  CHARACTERS

  The popularity of prequels, sequels, spin-offs, “fan fiction,” and retellings raises the question whether specific characters are copyrightable apart from the story containing that character. The courts have determined that stock characters or literary “types”—the superhero masquerading as an ordinary citizen, the hard-bitten private eye, or the wry and resourceful valet—are not copyrightable. But there are many characters in literature and culture—a certain boy wizard, for example—that might be copyrighted. The distinction rests on how well developed the character is, and the bar is higher when the character appears only in literature and not in a visual work. As one court put it in 1931: “The less developed the characters, the less they can be copyrighted: that is the penalty an author must bear for marking them too indistinctly.” Nichols v. Universal Pictures Corp. A later court went further, holding that a character appearing in literature must have actually “constituted the story being told” to have copyright independent of the story. Warner Bros. v. CBS. The bottom line is that the law is still unsettled in this area. Cases considering whether copyright should be recognized in a character require a factual analysis and consideration of the equities involved.

  DURATION OF COPYRIGHT

  The Constitution mandates that copyright in a work is to exist for a limited time. After that time, the work enters the public domain and can be freely used by anyone. When Congress passed the first copyright law, it provided a term of fourteen years and a renewal term of fourteen years. Since then, Congress has extended the term of copyright many times. In 1998, the Copyright Term Extension Act (the “CTEA”) extended the term of copyright in the United States for works published on or after January 1, 1978, to the length of the author’s life plus 70 years.11 For works owned by an entity other than a person (such as a corporation) and for pseudonymous or anonymous works, the term is the shorter of 95 years from first publication or 120 years, if not published.12 The CTEA increased the term by 20 years, making it match many other countries’ terms. A presumption exists that a copyright has expired if 95 years have passed and the records disclose no information indicating that copyright might still be in effect. This does not mean, however, that copyright has expired; the presumption can be rebutted with evidence of the author’s continued existence or date of death. The term of copyright for a joint work created by two or more writers with the intention that their contributions be merged is the life of the last surviving writer plus 70 years.

  The 1909 Copyright Act provided an original term of 28 years and a second term, called the “renewal term,” of 28 years, which arose only if the author filed a renewal registration in the twenty-eighth year of the first term. If the owner did not renew the registration before the original term ended, the work entered the public domain after the first term expired. For the most part, the terms of copyrights that existed on January 1, 1978, were increased to 95 years from first publication (28 years in the first term, 67 years in the renewal term). All works copyrighted between January 1, 1964, and December 31, 1977, automatically had their terms extended to 95 years.

  With common law copyright in unpublished works eliminated by the 1976 Act, all works that were protected under common law as of January 1, 1978, were given a copyright term equal to the author’s life plus 70 years, except that in no event would a copyright previously protected under common law expire prior to December 31, 2002. If a common law copyrighted work was published, the term was extended until at least December 31, 2047. Appendix C is a chart showing when copyright expires for written works published or created in particular years.

  THE EXCLUSIVE RIGHTS OF COPYRIGHT

  Prior to passage of the 1976 Act, a copyright owner who licensed her work for any purpose had to transfer the entire copyright to the buyer; she could not license only selected rights. The “indivisibility” of copyright led to unfair results for creators. For example, if a writer sold the right to publish a story to a magazine, the magazine legally became owner of the entire copyright exclusively. If a motion picture studio wanted to purchase the rights to the story, it did so from the magazine publisher; the writer was cut out. The 1976 Act addressed this injustice by making copyright divisible into specific exclusive rights, and the exclusive rights of copyright subdivisible.

  The Act gives the owner of a copyright the exclusive rights to exploit the work’s value by doing, or authorizing others to do, any of the following: reproduce the work, sell and distribute copies, perform the work publicly, display the work publicly, and prepare derivative works. Copyright is now often described as a bundle of rights, each of which may be licensed separately, exclusively or nonexclusively, by the owner.

  In order to best capitalize on the value of your work, you should know how to subdivide the rights you grant to publishers and other parties. Appropriately limiting rights you license can allow you to earn more from your work by granting others the rights to make secondary uses. For example, freelance writers typically license certain rights to publish their stories to periodicals and retain other rights. The writer may subdivide the exclusive publication rights by territory, such as “first North American serial rights,” divide them further, for example granting “English-language first North American serial rights” (note that “first publication” rights are exclusive rights), or divide them into nonexclusive rights. All other rights are reserved to the writer.

  The 1976 Act contains several exceptions to the exclusive rights of the copyright owner. The most important of these is “fair use,” discussed in chapter 5, which allows others to copy and adapt copyrighted works without permission in appropriate cases. Another exception is the “first sale” doctrine, which allows anyone who has purchased a lawfully made copy of a work to resell, trade, or give away that copy (but not to make additional copies). Another exception allows the owner or consignee of an original or copy of a work, such as a museum or art gallery, to display it directly or with the aid of a projector to people present at the place of display. The owner of a copy of an audiovisual work such as a motion picture may publicly display the copy without permission defined as showing its images non-sequentially, but may not publicly perform it, which means to show its images sequentially.

  DERIVATIVE WORKS

  Derivative works are defined as distinguishable variations of existing works, including abridgements, adaptations, translations, and renderings in another format. A motion picture version of a book, a revised or expanded edition of a textbook, and a “cover” recording of a song are all derivative works.13 To the extent they include original contributions, derivative works are themselves distinctly copyrightable. An author who adds new elements to a previously copyrighted work would own the copyright in the new elements. If a work is in the public domain, anyone can create a copyrightable work by adding original elements to it, but only the new elements are protected; others may still freely use the public domain portion.

  TRANSFERS AND LICENSES

  The 1976 Act requires transfers and licenses of exclusive rights to be made in a writing signed by the licensor (that is, the owner of the rights). An exclusive license, like a transfer, grants to the licensee a right that no one else may exercise. Book, magazine, and newspaper publishers rarely accept rights that are not exclusive. Copyright owners may vary the scope of the rights granted according to the duration of the license, the geographic extent of the license, specific formats, languages, and other limitations that the parties negotiate. A typical book publishing contract, described in chapter 11, contains many specifically delineated licenses.

  Nonexclusive licenses allow more than one licensee to exploit a work in the same way, at the same time, in the same place, and are therefore less valuable than exclusive rights. For example, a writer could give two magazines the simultaneous rights to publish an article. Syndication rights, described in chapter 12, are analogous to simultaneous, nonexclusive licenses. Nonexclusive licenses need not be made in writing to be valid and enforceable, so take care not to inadvertently grant to a prospective publisher an implied or verbal nonexclusive license to use your work. Be wary of statements made in conversation, unsigned writings (such as a memorandum on a publisher’s letterhead), or email that suggests a party has the right to exploit your work unless you so intend. Before entering a writing competition, scrutinize the application form and contest literature to understand whether the contest organizer is requesting any rights to your entry; it might need limited-time nonexclusive rights to copy and publish the entries, but you should generally not transfer any exclusive rights to the sponsor. In general, make sure any license agreement you enter clearly specifies the rights you are granting and reserves all other rights to you.

  An exclusive licensee may file records of transfers of copyrights or exclusive licenses with the Copyright Office, but it is not mandatory to make the license valid. Doing so, however, does help others find the owner of rights in a work.

  TERMINATION RIGHTS

  In 1940, Jerry Siegel and Joe Schuster sold the rights to their story and character called Superman for $130. Their unfortunate situation is not unusual; most authors sell their rights without knowing their ultimate worth, and many have been excluded from the extraordinary profits their licensees earned from their creations. To right this injustice, the 1976 Act gave authors the right to terminate any grant or transfer of their rights after many years. Under the Act, all authors have an inalienable right to terminate any grant of rights under copyright after 35 years (for post-1977) works or 56 years (for pre-1978 works). If the license is properly terminated, the licensee may no longer exploit the author’s work unless it negotiates anew, but sublicenses made while it had the rights remain in force.

  The purpose of the termination right is to give creators a second chance to benefit from work they sold or licensed years before they knew its long-term value. The right to terminate a grant is inalienable; in the words of the Act, it belongs to the original author “notwithstanding any agreement to the contrary.”Therefore, an agreement made today in writing and for additional compensation not to exercise the termination right is not enforceable. Should your work succeed beyond your expectations, your termination right could prove extremely valuable to you or your family years from now. The termination right does not apply, however, to works “made for hire” or to transfers made in a will.

  Any author who grants exclusive or nonexclusive rights in a copyright after January 1, 1978, may terminate the license(s) during the five-year period starting at the end of 35 years after the execution of the grant (if the grant includes the right of publication, the five-year window begins at the end of 35 years from the date of publication or 40 years from the date of execution of the grant, whichever ends sooner). If before 1978 an author (or her heirs) granted a license for the renewal term of a copyright, that grant may be terminated during the five-year period beginning 56 years after the copyright was first obtained. The mechanics of termination involve giving notice from two to ten years prior to the termination date and complying with requirements listed in Copyright Office Circular 96, Notice of Termination of Transfers and Licenses.

  The clear-cut mandate of the inalienable termination right is soon to be tested. Recording artists who transferred their copyrights to their record companies in 1978 will be entitled to terminate the transfers beginning in 2013. A number of artists, including Billy Joel and Bruce Springsteen, have signaled their intention to send termination notices. The artists’ record companies will understandably be tempted to fight to keep those immensely profitable rights. If the courts recognize any legal theory that weakens the termination right, it could well affect all creators. See Scorpio v. Willis, United States District Court for San Diego California, May 7, 2012 (“Village People” case).

  COPYRIGHT AND PERIODICALS AND OTHER COLLECTIVE WORKS

  Magazines, newspapers, anthologies, encyclopedias—anything in which a number of separate contributions are combined—are defined in the 1976 Act as “collective works.”The law provides that the copyright in each contribution is distinct from the copyright in the entire collective work, and belongs to the author of the contribution. Until the mid-1990s, newspapers and magazines commonly published freelance contributions as part of their collective works without an express agreement on the scope of the rights. The 1976 Act addressed this situation by providing a default license: “In the absence of an agreement, the collective work publisher has only the privilege to reproduce the contribution in (1) the issue of the collective work for which it was contributed, (2) any revision of that collective work, or (3) any later collective work in the same series.”

  Under this default term, when a freelancer contributes to a magazine based on an editor’s verbal assignment, the publisher may use the article in one issue and again in later issues, but it may not publish the piece in a different magazine. In a collective work such as an anthology or an encyclopedia, the publisher may use the article in the original issue and later revisions, but may not include it in a new anthology or different encyclopedia. As well, only nonexclusive rights are transferred, so a writer could theoretically sell the nonexclusive right to publish the work to another publisher at the same time.

  After an eight-year legal battle, the Supreme Court ruled in 2001 that the scope of this default license does not give a collective work publisher the right to include the contributions in an electronic database that disaggregates the contributions from the original collective work. Other courts have inferred from this holding that publishers may reproduce a collective work contribution in digital form without the author’s permission, if the digital copy appears as it originally appeared in the collective work. Rather than allowing your freelance work to be governed by the Copyright Act, which might not satisfy either your needs or your publisher’s needs, it makes better sense to have your work governed by terms agreed upon by both parties. Chapter 12 covers how to negotiate contracts with periodicals.

  FOREIGN WORKS AND INTERNATIONAL COPYRIGHT

  Most foreign works are protected under US copyright law. If a work is published,14 US copyright law protects it if one or more of its authors are:

  A national or permanent resident of the United States; or

  A stateless person; or

  A national or a permanent resident of a nation that is a party to a copyright treaty with the United States or covered by a presidential proclamation.

  If a work is unpublished, US copyright law protects it regardless of the author’s nationality or place of residence. The work need not have been created in the United States to have copyright protection here.

  Likewise, works created in the United States or by a US national are protected in most other nations under their national copyright laws.

  The United States is a party to several treaties (formally called “conventions”) in which the participating nations agree to apply their copyright protection to works published in the other participating nations. Authors automatically obtain protection in the treaty nations when they publish a work in the United States. The Universal Copyright Convention, which dates from 1955, provides that publication in any treaty nation bestows copyright in the United States, and vice versa. Under this treaty, there is one special requirement: the works must contain a copyright notice that includes the symbol ©, the author’s full name, and the year of first publication. The author’s initials will not suffice for protection under the Universal Copyright Convention. Under an older treaty, the Buenos Aires Convention, which still covers many Western Hemisphere countries, the notice must also contain the phrase “All rights reserved.”

  The United States joined the larger Berne Convention as of March 1, 1989. As a result, it is no longer necessary for US writers to publish simultaneously in a Berne country to gain protection under the Berne Convention. Indeed, the Berne treaty forbids member countries from imposing copyright formalities—including registration and publishing with notice—as a condition of copyright protection for the works of foreign writers. Joining Berne required the United States to enact changes in its law that favor creators, including eliminating copyright notice as a prerequisite to full protection. Copyright Office Circular 38a, International Copyright Relations of the United States, details the international copyright relations of the United States, including a list of every nation and the copyright conventions to which they belong. Many countries belong to both Berne and the Universal Copyright Convention, and some to one or the other, but not both. American authors are automatically protected under both conventions when they publish a work in the United States.

  CONCLUSION

  The subject of copyright is highly complex and acutely relevant to working writers. The volumes of case law and writings about copyright would probably fill a small library. The following four chapters attempt to provide a comprehensive but necessarily abbreviated survey of the topic, so you can have a workable knowledge of the basics.


  CHAPTER 3

  COPYRIGHT: NOTICE, REGISTRATION, AND DEPOSIT

  Because copyright exists from the moment a work is fixed in tangible form, an author might well ask why she should bother to register the copyright in her work or to make sure it contains a notice when published. There are several excellent reasons to do so, chief among them are the great advantages the author enjoys if her work is infringed.

  PUBLICATION WITH COPYRIGHT NOTICE

  As of March 1, 1989, when the United States officially joined the Berne Convention, US copyright law no longer requires a copyright notice to be placed on published works to receive full protection. (Works created before March 1989 are still subject to certain notice requirements.) Most copyright owners, however, continue to publish with copyright notice. Notice warns potential infringers that the work is protected by copyright and thereby precludes the argument that an infringement was innocent. In addition, the Universal Copyright Convention still requires copyright notice and a number of its signatories are not part of the Berne Convention, meaning that full copyright protection in those countries requires published works to contain a proper notice.

  FORM OF COPYRIGHT NOTICE

  For purposes of the Universal Copyright Convention, the proper form of copyright notice has three elements: © (the spelled out word “copyright” will not do); the author’s name or an abbreviation by which the name can be recognized (or an alternative designation by which the author is well known), and the year of publication (or the year of creation, if the work is unpublished). The notice should appear in a conspicuous place on a published work, such as the first page of a book. If the United States government primarily created a work, a statement indicating this fact must be included with the copyright notice, or else the work will be treated as if notice had been omitted. Copyright Office Circular 3, Copyright Notice, discusses in detail the proper form and placement of copyright notice.

  DEFECTIVE NOTICE

  Most works published in the United States before March 1989 without correct copyright notice might have entered the public domain, depending on the circumstances and the date of first publication. Works published without notice before January 1978 are more likely to have forfeited copyright than those published between January 1978 and March 1989.

  Under the 1909 Copyright Act, covering pre-1978 works, a missing or defective notice on a published work almost always led to the irrevocable loss of copyright. For example, if the notice gave a year later than the year of first publication, copyright was lost. There are a few exceptions to this harsh rule. The use of a year earlier than the correct year of first publication would reduce the copyright term but would not invalidate the copyright. If notice was omitted from a relatively small number of copies distributed, the copyright would continue to be valid, although an innocent infringer would not be liable for relying on the lack of notice.

  Works published between January 1978 and March 1989 did not always forfeit copyright if notice was incorrect or omitted when first published. If the wrong name appeared on the notice, copyright remains and the actual owner may still register it in her own name. If a writer contributed a piece to a collective work such as a magazine but the publisher omitted a copyright notice in the writer’s name, the contribution remained protected if the publisher’s own notice appeared in the front of the magazine. If an earlier date than the actual date of publication appeared on the notice, the term of copyright is computed from the earlier date. (Note that this penalty affects only copyrights with fixed terms of years, such as those owned by a business entity; if the author is a person the term is measured from the date of the author’s death.) If the name or date was omitted from the notice or if the date was more than one year later than the actual date of publication, the work is treated as if notice was completely omitted. In those cases of omission, the copyright is still not forfeited if any one of the following three tests can be met:

  Notice was omitted from only a relatively small number of copies distributed to the public; or

  Notice was omitted from more than a relatively small number of copies, but copyright then was registered within five years of publication and a “reasonable effort” was made to add notice to the copies distributed in the United States or

  Notice was omitted despite the author’s written instructions that notice appear on the work.

  If none of these conditions apply, then the failure to include notice means the work is in the public domain.

  REGISTRATION AND DEPOSIT

  All copyrighted works may be registered with the United States Copyright Office, the official repository for copyright registrations, whether or not they have been published. Although book publishers usually contractually agree to register a work in the author’s name within three months of publication, authors should consider registering the works they intend to self-publish or otherwise risk that it could be infringed. The right to sue for infringement, evidentiary advantages, and, depending on when the work is registered, attorney’s fees and statutory damages all are available only if the owner has registered the work. Registration also allows others to find you or your publisher in the Copyright Office’s database. The cost of registering a work is not prohibitive (in most cases, online registration costs $35), the application process is short and straightforward, and groups of works may be registered together.

  ADVANTAGES OF REGISTRATION

  If your work is infringed, you must register the copyright before you may file a lawsuit in the United States for infringement. The only exception to this requirement is when the infringed work is protected under the Berne Convention and its country of origin is not the United States.15 Your certificate of registration, if issued within five years of first publication, is presumptive proof in court of the validity of the copyright and the facts stated on the certificate. If you have registered your work within three months of publication or before it is infringed, you are eligible (if you win your suit) to receive from the infringer your attorneys’ fees and “statutory” damages (a special kind of damages that an author may elect to receive in lieu of proving any actual loss). Registration also cuts off any defense that an infringement was innocent because of a defective or missing copyright notice.

  The 1976 Act and subsequent amendments have made renewal of the registration of pre-1978 works optional, but the same legal advantages that avail new registrations also apply to renewal registrations. As shown on the renewal form, it may be possible to renew a group of works belonging to one owner if they expire in the same year. Circular 15, Renewal of Copyright, offers additional information about copyright renewal and Circular 15t, Extension of Copyright Terms, discusses the extended terms of copyrights for pre-1978 works, whether the copyright was in its first 28-year term or in its renewal term.

  HOW TO REGISTER A COPYRIGHT

  Registering a copyright essentially requires a claimant to submit to the Copyright Office relevant information about the nature of the work, who owns it, and when it was created and/or published. It requires the registrant to complete a form, pay a fee, and, if the work has been published, send in the “best copy” for deposit in the Library of Congress. There are two ways to register: electronically and through the mail using a form tailored to the type of work. In 2009 the Copyright Office instituted the electronic registration option. The so-called “eCO” (for “electronic Copyright Office”) system makes it easier, cheaper, and faster to register copyright than through the mail. See www.copyright.gov/eco for a tutorial, FAQs, and fee information. If you use eCO, you don’t have to choose among various forms, you can pay by credit or debit card or Automated Clearing House, and the fee is $35 versus $65 for using a mail-in form. Processing time is also reduced, from an average of five to eight months for mailed registrations, three to four and one-half months for eCO as of this writing. If your work is unpublished, you may upload a digital deposit copy at the time you register. If the work is published, eCO allows you to print a shipping slip to include with the work.

  To register by mail, you must first choose the correct form (available at www.copyright.gov/forms) based on the kind of work you are registering. Form TX (for “text”) is used for all nondramatic literary works, including books, poetry, articles and other contributions to collective works, and short stories. Periodicals or serial issues (not to be confused with contributions to periodicals) are registered with Form SE. Works meant to be performed, such as songs, scripts, and plays, use Form PA. Each form has corresponding step-by-step instructions. Along with the completed form, the filing fee of $65 and deposit copies of the work must be mailed in one package to the Copyright Office. In the event of litigation, it is important that the work deposited with the Copyright Office show all of the features for which the copyright is claimed. Also, make sure that the deposit copies are not likely to fade or alter with time. Review Circular 1c, Make Sure Your Application Will Be Acceptable.

  Upon processing, the Copyright Office will mail you the official copyright certificate. Although it might take several months to a year or more to receive the certificate, the official registration dates back to when the Copyright Office received the application, deposit copy, and fee. Because the date of registration might determine whether a claimant can win statutory damages and attorneys’ fees from an infringer, it is prudent to send a mailed registration by certified mail and request a return receipt.

  After receipt of your registration, the office will assign an examiner to process your registration. If the examiner finds problems with the registration, the Copyright Office will contact you. Depending on the nature of the problem and your response to it, the official registration date will likely date back to the Copyright Office’s original receipt of the application. To correct a mistake or amplify information contained in a completed registration, you should use Form CA for supplementary registration, but only after the office has issued a registration certificate. This could take many months, so take care that your registration is as comprehensive and correct as you can make it.

  GROUP REGISTRATION

  Unpublished and published works may each be registered in groups, which can save significant time and money. The rules are different for published and for unpublished works.

  UNPUBLISHED WORKS

  Authors may register an unlimited number of unpublished pieces as a single work, even if they are unrelated. Doing so saves significant time and money compared to registering each work in the collection individually. To qualify for group registration for an unpublished collection, the following conditions must be met:

  The deposit materials are assembled in an orderly form;

  The collection bears a single title identifying the whole, such as “Collected Writing of Jane Doe, January, 2013”;

  The person claiming copyright in each work forming part of the collection is also the person claiming copyright in the entire collection; and

  All the works in the collection are by the same person or, if by different persons, at least one of them has contributed copyrightable material to each work in the collection.

  A work registered when unpublished need not be registered again when it is published (although if it adds substantial new material or is substantially different, it should be registered when published to protect it fully).

  PUBLISHED WORKS

  Freelance contributors should register their published contributions even if their publishers register the periodical as a collective work. Registering the collective work does not confer the benefits of registration on each individual contribution to it. A writer may register as a group all contributions to any number of collective works published within a twelve-month period, as long as each contribution has the same copyright claimant (and, if published before March 1, 1989, had a proper copyright notice). Currently, group registration for published contributions can only be made on paper and through the mail, so the fee is $65. The registrant completes both the basic application form (Form TX for literary works) and Form GR/CP. Form GR/CP and its instructions are available at the Copyright Office website.

  Although a writer may register an entire year’s works at one time, it is better to register collectively every three months in order to qualify for attorneys’ fees and statutory damages in case of infringement. At $65 for each group registration, the total cost to register a year’s work on a quarterly basis is $260. If any of your work is infringed, that investment could pay off many times over. Chapter 5 describes the rules and procedures of an infringement lawsuit.

  DEPOSIT COPIES

  Along with the registration form and fee, a registrant must “deposit” (i.e., deliver) one complete copy of an unpublished work or two copies of the “best edition” of a published work to the Copyright Office. If editions of differing quality have been published, Copyright Office guidelines explain which edition is considered the “best” (Circular 7b). For works first published outside the United States, only one complete copy of the work must be deposited. If a work is published simultaneously in the United States and abroad, it is treated as if first published in the United States.

  For a group registration of published contributions to periodicals, the deposit materials can be one copy of any of the following:

  One complete copy of each periodical or section of a newspaper in which the work appeared; or

  The entire page(s) containing the contribution; or

  The contribution clipped from the collective work; or

  One photocopy of the contribution as published.

  For a multimedia work first published in the United States, the registrant must deposit one complete copy of the best edition. Circular 55, Copyright Registration for Multimedia Works, discusses the deposit requirements and the forms for the different combinations of works that might comprise a multimedia work.

  The deposit for works fixed in CD-ROM is one complete copy, including one copy of the disk, one copy of any accompanying operating software and instructional manual, and, if the work is in print as well as on CD-ROM, one printed version of the work.

  ALTERNATE DEPOSIT

  In certain cases, such as registration of limited editions or fine printings, a registrant might be able to make an alternate deposit instead of a valuable copy of the work. The registrant must make a special request to the Copyright Office for permission to submit “identifying material” rather than full copies of the work. The Copyright Office rules on requests for this “special relief” on a case-by-case basis. Generally, whether a work is published or unpublished, only one set of alternate deposit materials must be sent.

  DEPOSIT FOR THE LIBRARY OF CONGRESS

  In addition to depositing copies for registration, copies of works published in the United States must be deposited with the Library of Congress. (Certain kinds of works are exempt from the Library of Congress deposit requirement, including contributions to collective works; lectures, speeches, and addresses when published individually and not as a collection, among others.) Delivery of the correct number of deposit copies for registration within three months of publication will satisfy the deposit requirement. If an author registered her work before publication, then within three months of publication two copies of the best edition of the work must be deposited with the Copyright Office for the Library of Congress. The Library of Congress deposit requirement does not affect copyright protection. For example, if a writer registered a work before it was published and failed to deposit two copies upon publication, the Copyright Office might request copies from the writer or publisher, and failure to do so could subject the author to a fine, but the copyright would remain valid.
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