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INTRODUCTION


Presidents have been judged on their job performance since George Washington took the first oath of office on April 30, 1789. Not even he was immune from criticism, some of it harsh. The essayist Tom Paine wrote a stinging rebuke of the Washington administration—and of Washington’s character—just before the first president left office in 1797. Every administration has had its critics. We can often learn more from opponents of an administration than from those who supported the president. Not that the critics are always correct. Hardly. But criticism shouldn’t be dismissed as simply a partisan political maneuver. Partisan critics can be prescient. We fear those in power who think and act least like us and therefore scrutinize their every decision. This would be the Founders’ position as well. Jealously guarding constitutional limitations on the executive is a healthy reaction from the American polity.


With each successive administration, Americans have compared and measured the man in office against his predecessors. Even presidents themselves have attempted to attach their administration to supposed greats of the past. These comparisons provide perspective in the maelstrom of American politics. In the modern era, last week’s news might as well have been two hundred years ago, but by showing continuity between Abraham Lincoln and Barack Obama, for example, politicians hope to persuade the American public to buy their pitch and support their policies. If Franklin Roosevelt did it, then it should be good enough for George W. Bush or Bill Clinton.


THE RIGHT PRESIDENTIAL YARDSTICK


But how do Americans measure presidential success? By popularity? Effective communication? Success in achieving foreign or domestic policy goals? Energy and activity in the office? Leadership? The overall health of the country during and immediately after a president’s administration? An ideological disposition similar to that of the person ranking the president? This is a difficult question and one that Americans have pondered for decades.


The historian Arthur Schlesinger Sr. conducted the first academic poll that attempted to rank the presidents for a 1948 issue of Time magazine. The fifty-five academics surveyed found six presidents to be “great”: Abraham Lincoln, George Washington, Franklin Roosevelt, Woodrow Wilson, Thomas Jefferson, and Andrew Jackson. Schlesinger followed up in a 1962 poll of seventy-five historians for the New York Times Magazine. This poll dropped Jackson from the “great” category, but otherwise the list remained static.


The historians Schlesinger surveyed were generally left-of-center academics who favored the policies and qualities of the men on the list. Lincoln, Wilson, and FDR were reformers; Jackson presided over the “Age of Democracy”; Jefferson, as the first “people’s president,” is always portrayed (incorrectly) as a modern liberal, and Washington was the glue that held the federal Republic together. On this list, only Jefferson’s administration could be classified as less than energetic, at least in regard to the public perception of the office: Jefferson deliberately downgraded the presidency during his first term in office. Washington’s careful implementation of executive powers had established precedents for executive conduct, but few followed his advice, and even he disregarded the Constitution during his second term.


With the exception of Grover Cleveland, the “great” and “above average” presidents in each poll were cut from the same cloth. Teddy Roosevelt, John Adams, and James K. Polk, along with Cleveland, were in the “above average” category in the 1948 poll, and Harry Truman and Jackson joined that category in the 1962 poll. Roosevelt was a progressive who believed in an energetic executive; Adams, though a member of the founding generation, had a much more active executive office than any other member of that generation; in one term, Polk acquired California and most of the desert southwest through a war with Mexico and secured the Oregon territory from Great Britain; Truman was a World War II president, stared down communists in Asia, and gave Americans a “Fair Deal.” Cleveland is the only outlier. He used the office of president the way the founding generation intended by vetoing unconstitutional legislation and avoiding foreign entanglements. This, however, would be the best Cleveland would fare in any poll until 2005.


Polls in subsequent years by different academics and publications remained fairly consistent, perhaps because of the fact that the historians surveyed generally used the same criteria for determining the “greatness” of the president, namely leadership qualities, vision, and success in achieving their desired foreign or domestic policy goals. Every “great” president in the Schlesinger polls remained in the top group in the polls. Opinions varied for the rest of the presidents, but there was also a consistent trend in the bottom group. John Tyler, James Buchanan, Franklin Pierce, Warren G. Harding, Andrew Johnson, Zachary Taylor, and Calvin Coolidge were generally held in low esteem in every academic poll conducted from 1948 to 2005. The “below average” to “poor” presidents tend to be those who had forgettable administrations—they did not have grand foreign or domestic policy accomplishments—or those who supposedly blundered through a crisis such as the early stages of the Great Depression or the start of the Civil War.


The problem with these academic polls is not the questions but the perception of the executive office, a perception that has been skewed by the success of the United States in the twentieth century and the growth of the power of the executive branch vis-à-vis the other branches and levels of government. The historians who participated in these polls lacked an originalist perspective on the Constitution. So they ranked the presidents based on the outcome of their policies, not on how they upheld the oath they took when sworn into office, “to preserve, protect and defend the Constitution of the United States.”


A ranking of the presidents on that basis would be a bit more difficult. The historian would have to understand how the proponents of the Constitution in 1787 and 1788 argued executive powers would be implemented once the Constitution was ratified. Most don’t. Certainly, historians read the famous Federalist essays, but the real debates took place in the ratifying conventions themselves and among less conspicuous but equally important members of the founding generation, men such as John Dickinson, Roger Sherman, James Wilson, James Iredell, William Richardson Davie, John Rutledge, Oliver Ellsworth, and Edmund Randolph. These men argued that the president was not to be a king, nor would he have the power George III had in England. But the understanding of the executive branch among most Americans—including historians—has been distorted. We ask what we think the president should do in office, not what he is constitutionally permitted to do in office. The latter should be the measure of the man.


TURNING THE RANKINGS UPSIDE DOWN


Under those criteria, the traditional presidential rankings should be inverted, with just a few exceptions. Generally, those at the bottom of the lists tended to hew to greater constitutional restraint than those at the top. If we judge presidents not on their policies or ideas, but simply on their actions measured against the definition of the office of president in the Constitution, as it was sold to reluctant delegates at the state ratifying conventions and in the press, then the “great” executives look more like John Tyler or Calvin Coolidge than Franklin Roosevelt or Abraham Lincoln. We may admire the policy outcomes of the anointed great presidents—indeed some of these policies have had a dramatic and beneficial effect on American society—but that does not mean these men were adhering to their oath. In most cases, they weren’t. Some of the men who would fare better under an originalist evaluation held views repugnant to modern Americans, but that does not make their stand for limitations on central power any less important. Potential executive abuse was one of the most feared results of the ratification of the Constitution. The founding generation considered an out-of-control executive to be the greatest bane to liberty.


The Constitution was ratified on a certain understanding of the office of president—of its powers, and above all of its limitations. The men who hold that office have no right to exceed those limits. When they do so, they are breaking their inaugural oath and straining to the breaking point the very compact that our government is founded on. Achieving other goals, however laudable, can never excuse actions that violate the fundamental understanding to which “the consent of the governed” was accorded when our constitutional government was established.


And the violation of that principle has very practical consequences. As we shall see throughout this book, unconstitutional government is irresponsible government. When the executive arrogates to itself powers that the Constitution does not grant, when unelected bureaucrats usurp the powers that the states and the people delegated only to their elected representatives, then the general government is no longer responsible to the states or the people. As the history laid out below demonstrates, what follows inevitably on the abandonment of constitutional principle is irresponsible policy, dangerous to the health and even the survival of the Republic—from ruinous deficits to out-of-control foreign adventurism. In the Constitution, the founding generation left us a vehicle for preserving self-government. We ignore it at our peril.


This book was born during the marketing campaign for my Founding Fathers’ Guide to the Constitution. My assertion that nearly every president in the last one hundred years should be impeached created quite a stir. I had to explain, and one or two sentences were not enough to do the argument justice. This work is not a comprehensive “ranking” of all the presidents. It is designed to shed light on those who “screwed up America” and those who “tried to save her” using a simple formula: Did the man in office adhere to his oath to defend the Constitution as ratified by the founding generation? And, if not, where did he go off the rails?


The identities of the nine men who “screwed things up” may shock the modern reader. After all, many of them have been called “great” presidents, including Jackson, Lincoln, Wilson, and Franklin Roosevelt, while Teddy Roosevelt and Truman are always regarded as “near great.” I listed Jackson as a true American hero in my book The Politically Incorrect Guide® to Real American Heroes, but that does not mean he should get a free pass for violating his oath. Jackson established precedents that allowed future presidents to deviate even further from the Constitution. He was a good general but a terrible president.


The other men in the list of those who “screwed things up”—Lyndon Johnson, Richard Nixon, and Barack Obama—have been generally ranked based on the politics of the person reviewing their records in office. Conservatives may rate Nixon highly but condemn the administrations of Johnson and Obama, while those on the Left would champion Obama and perhaps Johnson while classifying Nixon as a crook and a war criminal. But none of these men followed their oath, and in fact all of them established dangerous patterns that have created the modern “imperial presidency,” a thinly veiled elected monarchy with more power than George III exercised at the time of the American War for Independence.


The four men who “tried to save” America are of a different stripe. Each of the four took office in a transitionary period. Jefferson called his election in 1800 a “revolution.” Tyler assumed office after the sudden death of President William Henry Harrison, proceeded to reverse the policies of the party which had elected him vice president in 1840, and as a result was booted from the party. Cleveland was the first Democrat elected since 1856, and he set out to undo nearly two decades of unconstitutional Republican legislation. Coolidge, like Tyler, took office through succession, and though his administration continued some of the policies of his predecessor, Coolidge was his own man and a far more effective originalist president than anyone else in the twentieth century.


Yet of this group only Jefferson is generally held in high esteem by the historical profession and the public at large. In contrast, I give him credit only for his first term. The second was a disaster, at least according to the Constitution as ratified. Tyler, Cleveland, and Coolidge are typically either forgotten or shunned by presidential “experts,” considered to be abject failures, or characterized as spineless “do-nothings” who accelerated political or economic ruin. These charges are not only false but are indicative of a larger problem. Many historians—and too many Americans in general—seem to believe that presidential authority is virtually unlimited, that it is both necessary and competent to “solve” the crisis of the hour, and that the unconstitutional usurpation of power is admirable executive “energy.”


In reality, all four men who “tried to save” America displayed a resolve in executive restraint, a much more difficult but necessary achievement in a federal Republic designed to have limited enumerated powers. The founding generation considered self-control a key measure of character. Anyone with enough political clout can abuse power. Restraint requires more tenacity and backbone than rampant, damaging, and often narcissistic autocratic rule. Executive restraint is a republican virtue, passed down from the great example of the Roman Cincinnatus, the general who saved Rome from collapse but then gave up power willingly to return to his fields and resume his life as a farmer. It is essential for the health and stability of our federal Republic. Following the Constitution and the oath of office is often not the popular path. The four presidents who “tried to save” America took this perilous trail. That should be admired, not condemned.


It also should be noted that none of the men who “tried to save her” were pushovers in office. They typically deferred to Congress when the Constitution required they do so, and they let Congress lead the legislative process—that was the proper course constitutionally. But Congress often characterized them as too strong and too willing to wield executive power. That should say something about the charge that they were executive lightweights. These four men exercised power not for political gain but to “defend the Constitution” from radical departures from its original intent. They defended their oath.


If Americans believe in a federal Republic with limited powers, defined by a written constitution, with checks and balances—not only between the three branches of the general government but also between the general and state governments—then the four men who “tried to save” constitutional government in our Republic should be regarded as the greatest presidents in American history. They must be our standard. Our future executives should be more like Tyler than either Roosevelt in the use of executive powers and more like Cleveland or Coolidge than Obama in regard to character. The presidency is a potentially dangerous office that, regardless of which party controls it, should always be viewed with suspicion. A return to this type of vigilance would protect both individual liberty and the liberty of the community from executive abuse. As we enter another presidential election season, that should be our goal. A proper understanding of the president’s limited powers under our Constitution should guide the way all Americans vote.


THE FOUNDERS’ EXECUTIVE


The Founders left clues in the historical record, some of them more conspicuous than others, which defined their vision for the executive branch. They articulated that vision in the Constitution for the United States and specifically in the enumerated powers of the new presidency. A written constitution established constraints because history had proven that the executive—whether a king, a dictator, a tsar, a tyrant, a pharaoh, or an emperor—was the greatest threat to liberty. Thus, in order to “secure the Blessings of Liberty to ourselves and our Posterity,” the Founders believed a codification of executive powers was needed. In fact, not all of them were convinced it would be enough.


In the years leading to the American War for Independence, the founding generation implored George III to intercede on their behalf and stop unconstitutional parliamentary acts. They thought that only the king had dominion over the colonies, that they had no representation in the Parliament, and that any attempt to legislate for them—with the exceptions of trade and defense—was repugnant to the unwritten British constitution. The American colonists regarded King George III as the final check on the legislative branch. His veto could stop Parliament’s tyrannical acts. Several times the colonists appealed directly to the king. He failed to act, and therefore the Declaration of Independence was a direct indictment of the king. George III became the lightning rod for colonial discontent, the despot and tyrant who had refused to intercede and use his constitutional powers to arrest the hand of Parliament.


There were precedents in British history. The barons who forced King John to sign the Magna Carta in 1215 emphasized that the king was not above the law. The English Civil War (1642–1651) was in part a struggle for power between the king and Parliament. King Charles I lost his head during the war. But then Oliver Cromwell, the Lord Protector, assumed greater power than King Charles ever had in England. The English people belatedly recognized this fact, deposed Cromwell’s son in 1660, and exhumed and mauled the Lord Protector’s body. He had been dead and buried for only two years. Heavy-handed executive rule was not welcome in England. Finally, the bloodless Glorious Revolution of 1688 placed restrictions on the king. William III had to formally recognize restrictions on his power as a condition of assuming the throne. The English Bill of Rights of 1689 was an attempt to place limitations on executive power and preserve the ancient rights of Englishmen—rights the colonists would insist they retained even after their emigration to the New World. Thomas Jefferson copied some of the language and form for the Declaration of Independence from the English Bill of Rights.


All this history played a part in the drafting of the several state constitutions during the American War for Independence and in the structure of the Articles of Confederation, the first governing document for the United States of America. The 1780 Constitution of Massachusetts, for example, granted little power to the executive branch. The governor of Massachusetts faced annual elections and had to concede to the supremacy of the Massachusetts General Court. Other state constitutions charted a similar course, and most of them checked executive power through an advisory council. The constitutions of the several states charged the executive branch with enforcing the laws, directing the state militias, and appointing civil officers, but the state governors were constrained by the declared powers and could not exceed their constituted authority. That was the point of a written constitution.


The Articles of Confederation, proposed in 1776 and ratified by all the states in 1781, did not have an executive branch (or a judicial branch), and executive tasks were carried out by the presiding officer of Congress. Each state had a republican form of government including an executive, but the members of the founding generation had been fighting a long and bloody war with Great Britain partially over executive usurpation of power. Thus the colonists deemed it inexpedient to place the new Union of states under the thumb of another powerful central government with substantial executive authority.


Several events led some members of the founding generation to reconsider their opposition to executive authority. Under the Articles of Confederation, the United States lacked a unified foreign policy; states could negotiate different treaties with foreign powers. The lack of an executive branch was also blamed for the inability for the general government to quiet unrest in the states, particularly during Shays’ Rebellion in 1786. An independent executive branch came to be seen as a potential panacea for a government deemed too weak to operate effectively in both foreign and domestic policy.


AVOIDING AN ELECTIVE MONARCHY


The need for an executive branch became one of the rallying cries for a new constitution at the Philadelphia Convention in 1787, but the prospect of a federal executive also aroused considerable opposition. In the Constitutional Convention of 1787, James Madison called for a “national executive” to be elected by the “national legislature” in his famous Virginia Plan. But Charles Pinckney of South Carolina feared that the Convention might create the worst kind of executive, an elected king. And when James Wilson of Pennsylvania proposed that the executive consist of a single person, the Convention sat in stunned silence, assuredly frightened that such a move smacked of the tyranny they had just seceded from in 1776. The American Sage Benjamin Franklin broke the silence by asking the Convention for its opinion on the subject.1


John Rutledge of South Carolina suggested that a single executive was probably best, but he was against investing the power of the sword in the new branch of government. Even Wilson, who pursued a single executive with more vigor than any man in the Convention save Alexander Hamilton, thought that the only powers the executive should have were “executing the laws and appointing officers.” Roger Sherman of Connecticut agreed. According to Madison’s notes on the Convention, Sherman “considered the executive magistracy as nothing more than an institution for carrying the will of the legislature into effect.”2 Simply put, to these proponents of the new constitution, the president would execute the laws of Congress, nothing more.


But this promise of an executive with limited powers did not effectively persuade several of the delegates to the Convention to support the new Constitution. Its opponents consistently pointed out the potential for executive abuse. During the Convention, Edmund Randolph of Virginia claimed the executive branch was “the foetus of monarchy.” When the Constitution was sent to the states for ratification, George Mason of Virginia warned that unless there was some sort of check on the executive branch’s power, “the Government will . . . degenerate . . . into a Monarchy—a Government so contrary to the Genius of the people that they will reject even the Appearance of it. . . .” He also thought that without a council of advisors chosen to represent the various sections of the Union, the new president “will generally be directed by Minions & Favorites—or He will become a Tool of the Senate—or a Council of State will grow out of the principal Officers of the great Departments; the worst & most dangerous of all Ingredients for such a Council, in a free Country. . . .”3 Such a warning seems prescient today, particularly after the last half of the twentieth century, when presidents continually relied on friends for advice and appointed close associates to the most powerful positions in the cabinet.


But what can the president do constitutionally? Article II of the Constitution is brief and the language seemingly vague. If we are to evaluate the president from an originalist position, then we must understand what powers the proponents of the Constitution said the executive would possess and what powers they claimed were denied to him by the document. This is the understanding of the presidency that was proposed to the people of the states when the Constitution was ratified.


LIMITED POWERS


Wilson considered the powers of the British monarch to be too extensive, for they extended to “prerogatives . . . of a legislative nature [and] that of war and peace, &c. . . .” The new president, he claimed, would not have such authority. Madison suggested that the president should have “power to carry into effect the national laws, to appoint to offices in cases not otherwise provided for, and to execute such other powers ‘not legislative nor judiciary in their nature’ as may from time to time be delegated by the national legislature.”4 The phrase “not legislative nor judiciary in their nature” is crucial. The president was not to have legislative power, meaning he is not constitutionally the “chief legislator”—as too many Americans today believe.


Nor does the president have unlimited power in regard to foreign policy. According to the Constitution as ratified, the president is the “commander in chief” of the armed services when they are called into service and the head of state with treaty making authority and appointment powers, but even these powers have limitations. The founding generation feared that that “commander in chief” power, extending to personal command of the army, would open the door to a military dictatorship. In fact, the majority of the founding generation considered placing the power of the sword in the hands of one man to be potentially the most dangerous provision of the new constitution.


But proponents of the Constitution argued that Americans should not be anxious in this regard; they reassured doubters by pointing to the constitutional limitations on the president’s powers in foreign affairs. James Iredell of North Carolina argued fervently, “The President has not the power of declaring war by his own authority, nor that of raising fleets and armies.” He also emphasized that only Congress could call up the militia and provide for the military. The military would be controlled by the civil power. So according to the Constitution as ratified, the president cannot make war unilaterally, nor can he raise the army and navy without congressional consent. In The Federalist No. 74 Hamilton suggested that the “propriety” of making the president commander in chief was “so evident in itself; and it is at the same time so consonant to the precedents of the State constitutions in general, that little need be said to explain or enforce it.” But George Mason still had concerns; he reasoned that though Congress would have had to call up the militia and the army, the president would have no restrictions on his power once in command of the armed forces.5 This fear has been justified in the modern era.


As for the powers of treaty making and appointment, the founding generation was confident the Senate, and by default the states, could check any abuse by the executive branch. Rutledge thought that allowing the president sole authority over appointments would smack of “Monarchy.” The decision to give the Senate “advice and consent” was a compromise between those who favored executive authority and those who thought the Senate should have complete control in this area. The same was true of the president’s treaty making powers, subject to approval by the Senate. Only a handful of the leading members of the founding generation thought the president should have unilateral control in foreign policy, and they didn’t prevail. Francis Corbin of Virginia remarked in the Virginia Ratifying Convention that “It would be dangerous to give this power [treaty making] to the President alone, as the concession of such power to one individual is repugnant to republican principles.” The Constitution includes this senatorial check on executive abuse because, in the words of James Iredell, “the great caution of giving the states an equality of suffrage in making treaties [that is, requiring Senate approval], was for the express purpose of taking care of that sovereignty, and attending to their interests, as political bodies, in foreign negotiations.”6


Perhaps the most flagrant distortion of the Constitution as ratified is the modern executive use (or abuse) of the veto power. When James Wilson proposed that the president should have an absolute negative over congressional legislation, the rest of the delegates collectively gasped. Benjamin Franklin, who said very little during the entire Convention, made two speeches against Wilson’s proposal. In the first he said, “if a negative should be given as proposed, that more power and money would be demanded, till at last eno’ would be gotten to influence & bribe the Legislature into a compleat subjection to the will of the Executive.” In the second he was even more direct. “The executive will be always increasing here, as elsewhere, till it ends in a monarchy.” That was the greatest fear among the founding generation: the creation of an American king with powers beyond those of George III. George Mason hoped “that nothing like a monarchy would ever be attempted in this Country” because “an elective one” would be “a more dangerous monarchy” than in the British system.7


The first drafts of the Constitution established a three-fourths requirement for overriding a presidential veto. It remained this way until five days before the Constitution was approved in Philadelphia. On September 12, 1787, Hugh Williamson of North Carolina moved to strike the three-fourths requirement and replace it with two-thirds, stating that “the former puts too much in the power of the President.” Roger Sherman agreed. “In making laws regard should be had to the sense of the people, who are to be bound by them, and it was more probable that a single man should mistake or betray this sense than the Legislature.” Other delegates feared the veto would prevent “proper laws” or block “the repeal of [bad] laws.” James Madison insisted that the veto should only be used to “defend Executive Rights [and] to prevent popular or factious injustice.” Translation: the president should use the veto in order to protect the executive branch from legislative encroachment and to prevent unconstitutional legislation. To a man, the founding generation thought all else should pass without his interference.8


The best summary explanation of the executive branch as ratified in the Constitution comes from the pen of Alexander Hamilton in The Federalist No. 69. The president, he wrote, would have concurrent power with the Senate over appointments and treaties. He would not be able to unilaterally declare war or raise and regulate the armed forces. He would lack an absolute negative over legislation, and he would not be able to “prescribe . . . rules concerning the commerce or currency of the nation.”9 In short, the president would have very little authority beyond executing the laws of Congress and serving as head of state, and even those powers would be limited by the Senate. The president’s oath of office is based on this conception of the Constitution. That is the executive according to the Constitution as ratified by the founding generation. Americans should measure the man in office by this standard. This book will do just that.









PART I


THE NINE WHO SCREWED UP AMERICA









CHAPTER 1


ANDREW JACKSON


AND THE ANTECEDENTS OF THE IMPERIAL PRESIDENCY


From the Founding to Andrew Jackson, Seventh President, 1829–1837


Executive overreach did not begin overnight. While many Americans, liberals and conservatives alike, have recoiled at the actions of the Barack Obama administration, the seeds of his unconstitutional actions were planted long ago. Any study of executive abuse must begin at its source, and the roots of our out-of-control twenty-first-century presidency run deep. To understand how we got here, it is necessary to go back to the first deviations from the principles of the Constitution, which so wisely limit the powers of the president—checking the executive’s natural tendency to accrue ever more power to itself and balancing the power of Congress and the courts against executive power and the power of the states against that of the general government.


THE FIRST IMPERIAL PRESIDENCY


It has been nearly two hundred years since the first presidency that can rightly be called imperial. That’s how long ago an early nineteenth-century president “screwed up America” by arrogating to his office enormous powers that are not authorized by the Constitution. Andrew Jackson’s presidency is the model for our lawless twenty-first-century executive. And, tragically, Jackson was able to get away with unconstitutional uses of the president’s power in part because of abuses even before his time. Great men of the founding generation (including even that “indispensable man,” the father of our country) deviated from their republican principles in a few crucial instances that opened the door to unconstitutional government just a crack—and then Jackson drove a horse and buggy through the opening.


George Washington’s first administration was a model for the constitutional exercise of the presidential powers. But in his second term he followed some very bad advice, particularly from Alexander Hamilton, who, as we shall see, had played a key role persuading the state conventions to ratify the Constitution on the understanding that the federal executive would be a limited one—and then turned around and advised the first president to flout those limits. The choices Washington made may have been justified as policy. But the consequences that followed from them, from Andrew Jackson’s blatant abuses of power to Barack Obama’s flagrant attempts to govern without Congress, amply demonstrate the danger of any violation of the constitutional limitations on presidential power. No president, no matter how good his intentions, and no matter how pressing the crisis, is justified in exercising powers that the Constitution simply does not give him.


THE FATHER OF HIS COUNTRY


No one was better suited for the newly crafted office of president of the United States than the great statesman from Virginia. George Washington had willingly relinquished power following the American War for Independence—an unprecedented move in the eighteenth century—and described assuming office as the first president of the United States as going to his execution. Washington was regarded as the glue that held the federal Republic together in both war and peace, the man who transcended section and whose unselfish loyalty to the cause helped the states achieve independence in 1783. He was not only the most famous man in America; he was the most famous American in the world.


The executive office was designed with him in mind. Benjamin Franklin said during the Philadelphia Convention in 1787 that “the first man put at the helm will be a good one. No body knows what sort may come afterwards.”1 Washington’s first cabinet contained some of the best minds in the states: Thomas Jefferson, Alexander Hamilton, Henry Knox, and Edmund Randolph. Yet Washington spent much of his first term feeling his way around the newly established office. Some of the executive powers were vague.


What did the “advice and consent” of the Senate actually mean? At first Washington thought that he had to meet the Senate in person to discuss treaties, but that visit ended in disaster and Washington never again set foot on the Senate floor.


How was the veto power to be used? Washington thought that it should only be used to nullify unconstitutional legislation. He also believed that, once signed, every bill had to be accepted and enforced in toto.


The president serves a four-year term, but should he serve until he dies, or can the president retire? Washington chose the latter path and established the two-term precedent that every subsequent president followed until Franklin Roosevelt in 1940.


A REPUBLICAN AT HEART


Washington was restrained by the constant tug of republicanism. He believed in a strong central government, but he also understood that the American public would not support an American king—nor did he want to be that man. He sought to balance executive energy with liberty. Washington also knew that both the framers of the Constitution and the ratifiers in the state conventions feared potential abuse from the executive branch above all else. As a result, during his first term, Washington cautiously implemented executive authority.


That changed in 1793. The French Revolution had a lot to do with Washington’s policy shifts. By 1793, the revolution had turned violent. In January of that year, Louis XVI was beheaded, and the French government was quickly embroiled in war with all of Europe. This presented a problem for American diplomacy. United States treaty obligations to the French government due to French support for the American War for Independence complicated matters. French wars became an American problem. Thomas Paine, the author of Common Sense and The American Crisis, wound up in revolutionary France and eventually became a bitter critic of the Washington administration, in part because he blamed it for leaving him to rot in a French prison.


Secretary of State Jefferson was an early supporter of the revolution and even helped the “hero of two worlds,” the Marquis de Lafayette, craft a French declaration of rights. Jefferson thought the United States should uphold its treaty obligations and support the new government in France. Hamilton disagreed and urged Washington to pursue an independent course. Washington sided with Hamilton, but because the Constitution placed all war-making powers in the legislative branch and treaties had to have the “advice and consent” of the Senate, the Congress had to be consulted. The president was head of state and could receive ambassadors, but he could not act unilaterally.


PRESIDENTIAL PROCLAMATION


Washington sidestepped the problem—and the Constitution—by issuing what has been called the “Proclamation of Neutrality” in May 1793. He did not use the word neutrality in the document, but that was the intent. The United States, Washington decreed, would adopt a “friendly and impartial” policy in regard to all belligerent powers in Europe. Any American caught serving a foreign government would be hung out to dry by the Washington administration. The message was clear. Washington was not going to become involved in a European war. This was the prudent and correct course to take. An alliance with France would have been disastrous for the fledgling American federal Republic. Washington, however, had no constitutional authority to unilaterally issue a “proclamation” determining the foreign policy of the United States. This was the type of power only kings possessed—and many Americans feared.


Only five years removed from their famous partnership in The Federalist essays, Hamilton and James Madison authored a series of essays on the controversy for the press, this time on opposite sides. Hamilton, writing under the nom de plume “Pacificus” defended Washington’s unilateral decree. It was true, he conceded, that the legislature alone could declare war or move the United States “from a state of Peace to a state of War,” but “it belongs to the ‘Executive Power,’ to do whatever else the law of Nations cooperating with the Treaties of the Country enjoin in the intercourse of the U[nited] States with foreign Powers.” Hamilton reasoned that from the fact that the executive power alone could execute the laws and treaties of the United States, it could be deduced that the executive had the power not to execute the provisions of a treaty, and thus to maintain a neutral position vis-à-vis a foreign power. That was the intent of Washington’s proclamation.2


THE CASE FOR THE CONSTITUTION


Neither Jefferson nor Madison bought it. After reading Hamilton’s essays, Jefferson urged Madison to respond, stating, “For god’s sake, my dear Sir, take up your pen, select the most striking heresies, and cut him to pieces in the face of the public. There is nobody else who can & will enter the lists with him.”3


Madison obliged his friend and political ally. He rejoined under the pseudonym “Helvidius,” verbally pummeling Washington’s proclamation, arguing it contained a hint of monarchy and could not be constitutionally defended:


          . . . an independent exercise of an executive act by the legislature alone, or of a legislative act by the executive alone, one or other of which must happen in every case where the same act is exerciseable by each . . . is contrary to one of the first and best maxims of a well-organized government, and ought never to be founded in a forced construction, much less in opposition to a fair one. Instances, it is true, may be discovered among ourselves, where this maxim has not been faithfully pursued; but being generally acknowledged to be errors, they confirm, rather than impeach the truth and value of the maxim.


In fact, Washington’s proclamation could only be viewed as an extension of British “royal prerogatives.” Madison argued that because the Constitution vested legislative powers in the Congress alone, the proclamation, which was essentially legislative in nature, violated the compact on which the United States government was founded and violated the separation of powers. He wrote, “Those who are to conduct a war [meaning the executive branch] cannot in the nature of things, be proper or safe judges, whether a war ought to be commenced, continued, or concluded. They are barred from the latter functions by a great principle in free government, analogous to that which separates the sword from the purse, or the power of executing from the power of enacting laws. . . .”


Madison was correct. He pointed out that Washington had unilaterally infringed upon congressional powers because the power of making peace or war was outlined only in Article I, Section 8, of the Constitution, delineating the powers of Congress. Thus the president could request congressional authorization but could not declare either neutrality or war on his own. And Congress could never give that power to the executive branch through legislation. That transfer of power could only be accomplished by a constitutional amendment. Because the Proclamation of Neutrality had the force of a treaty, and because the Senate had played no role in its creation, it was, and still is, unconstitutional. Later, Madison had Congress draft and pass a neutrality act. Washington signed it in 1794, and it still remains in effect. But as of 2016, no amendment granting proclamation power to the executive exists. Custom and precedent do not equate to a constitutional right.


HAMILTON VS. HAMILTON


The debate over the issue of neutrality is instructive. Only five years into the new government under the Constitution, the only man most in the founding generation considered up to the role of the presidency of the Republic had already assumed undelegated powers that rivaled those of a European monarch. To make matters worse, many Americans defended the move. And yet even Hamilton had written in The Federalist No. 69 that the president could not unilaterally make foreign policy decisions. He had to have the “advice and consent” of the Senate. Had the delegates in the state ratifying conventions known that within less than a decade the executive would make such unconstitutional moves, the Constitution would never have been ratified.


The constant friction between Hamilton and Jefferson forced Jefferson to resign as secretary of state in 1793. This was an important development for the powers of the executive branch. Once Jefferson was out of the cabinet, Hamilton had free rein to influence Washington’s policy decisions. No event better illustrated Hamilton’s influence—and its threat to the limitations on executive power established in the Constitution—than the federal response in 1794 to the so-called “Whiskey Rebellion.”


As secretary of the treasury, Hamilton had urged Congress to adopt a series of excise taxes to help fund the general government, including a tax on distilled liquor. This was a targeted tax on farmers who needed to distill liquor in order to turn a profit on unsold cash crops, mainly corn and rye. None of these farmers supported Hamilton’s policies, and many had gravitated to the new Democratic-Republican clubs that had sprung up during Washington’s first term in office. Hamilton considered these groups dangerous to the stability of the federal Republic, particularly when they began calling for farmers to resist paying the whiskey tax.


For nearly three years, the whiskey tax was a matter of intense public debate. Farmers in Western Pennsylvania organized committees that openly flaunted non-compliance with the tax, formed ad hoc courts, erected liberty poles, and armed themselves against federal tax collectors, who were harassed and their property destroyed. Kentucky refused to collect the tax, and there was widespread opposition along most of the American frontier, particularly in the Carolinas. This was an open challenge to federal authority, and both Hamilton and Washington fumed over the defiance.


Hamilton drafted a presidential proclamation in September 1792 not only denying the fundamental right of citizens to meet and petition the government for redress but demanding compliance with the law under the threat of military coercion. Attorney General Edmund Randolph, worried that Hamilton’s move would make the situation worse, did his best to tone down the language of the proclamation. He was right. Washington had also urged caution and signed Randolph’s modified proclamation, but he ultimately followed Hamilton’s lead in the matter. This turned out to be a mistake.


The proclamation was circulated in newspapers throughout the Union, but tensions did not subside. Farmers in Western Pennsylvania continued to disregard federal tax law, and in 1794 the federal government issued subpoenas demanding that tax dodgers appear in federal court. The subpoenas reached their intended destination just after the whiskey tax was modified, thus rendering the orders impotent, but no one in Western Pennsylvania knew that the law had been changed. Opposition was immediate and violent.


FLOUTING A CONSTITUTIONAL REQUIREMENT


Washington feared that such open resistance to federal authority could lead to a wider rebellion against the general government. His cabinet, with the exception of Attorney General Randolph, supported military action against the tax “rebels.” The Militia Act of 1792 required the Supreme Court to certify that the local authorities were incapable of quelling violence before the president could muster the militia into service. Supreme Court Justice James Wilson of Pennsylvania, a nationalist who had wanted to abolish the states in the Philadelphia convention in 1787, complied with a request to issue such a ruling. Washington delivered a proclamation in August 1794 calling up the militia to crush the “insurgents” and restore order in the state. He then led a twelve-thousand-man army into Pennsylvania to put down the rebellion. It worked. All of the leaders fled or were hidden by friends and relatives. Twenty-four men were arrested, two were tried for treason—one being a man with poor mental capacity—and both were pardoned by Washington. Jefferson wrote after the event, “An insurrection was announced and proclaimed and armed against, but could never be found.”4


But did Washington violate the Constitution by raising an army and marching into Pennsylvania? Yes, according to the Constitution as ratified in 1788. Congress passed the Militia Act in 1792 in order to give the president the authority to call up the militia to repel invasions and oppose “combinations too powerful to be suppressed by the ordinary course of judicial proceedings.” Yet the Constitution purposely vested this power in Congress alone, and the Congress could not grant an expressly delegated power to another branch of government. The Militia Act itself, then, was unconstitutional. But even if it had been constitutional, Washington’s decision to lead the army into Pennsylvania violated the Constitution in other ways.


The governor of Pennsylvania, Thomas Mifflin, insisted that state authorities had the “rebellion” under control and that federal intervention was unnecessary. Article IV, Section 4, authorizes the general government to “guarantee to every State in this Union a Republican Form of Government” and protect the states against invasion. The general government can also protect “against domestic violence” but only on the “Application of the Legislature, or of the Executive (when the Legislature cannot be convened) .” In other words, unless a state legislature or governor requests federal military intervention, the general government cannot legally send in the army.


Governor Mifflin knew this. He was present at the Philadelphia Convention of 1787 and was a proponent of the Constitution in the Pennsylvania State Ratifying Convention. He had also served as Washington’s aide-de-camp during the American War for Independence. Neither he nor the Pennsylvania legislature requested federal troops. And it’s difficult to argue that a “[combination] too powerful to be suppressed” existed in Pennsylvania. No other states had sent troops to aid the “rebellion.” State leaders believed they had the issue under control and did not need federal intervention. State consent was and is a constitutional requirement for federal involvement in a state matter. Washington did not have it.


The Congress had illegally punted its authority to the executive branch, and the president had unconstitutionally usurped power from the state of Pennsylvania. These two wrongs by a good man acting on bad advice combined to set a dangerous precedent for future presidents. But it wasn’t until the tenure of Andrew Jackson—not such a sterling character—that the real outlines of the imperial presidency can be seen.


OLD HICKORY


Jackson is an American hero, and while some of the more unseemly elements of his administration have been condemned—his actions in regard to American Indian tribes, for example—Jackson’s reputation has been recently revived by popular histories. In fact “Old Hickory” was a great general, a true American hero, but a reckless president. Jefferson divined as much when he knew Representative Jackson in the 1780s: “I feel much alarmed at the prospect of seeing General Jackson President. He is one of the most unfit men I know of for such a place. He has had very little respect for laws and constitutions, and is, in fact, an able military chief. His passions are terrible. When I was President of the Senate, he was Senator; and he could never speak on account of the rashness of his feelings. I have seen him attempt it repeatedly, and as often choke with rage. His passions are, no doubt, cooler now; he has been much tried since I knew him, but he is a dangerous man.”


Jackson assumed office in 1829 after one of the most brutal campaigns in American history. He had been called a “jackass,” a Western man with no conception of American government; and his wife Rachel had been labeled a bigamist in the opposition press. She died of a heart attack just days before Jackson’s inauguration.


Jackson reveled in personal politics, and the man behind the slander of his wife, Henry Clay, became Jackson’s archenemy. He wasn’t the only one. Jackson hated Vice President John C. Calhoun, because then Secretary of War Calhoun had supported reprimanding then General Jackson for unauthorized military actions in Florida in 1818. Jackson also despised Missouri Senator Thomas Hart Benton; the president carried a bullet in his shoulder from a duel between the two men. David Crockett, Nicholas Biddle, John Marshall, and a host of other men also fell out of favor with Jackson. His “personal enemies” list trumped both Richard Nixon’s and the Clintons’ in regard to the stature of the people on it.


Jackson preferred the title of “General” to “Mr. President,” and he believed the formal cabinet should be nothing more than a rubber stamp for his will. Jackson thought of himself as a commanding officer, not a public servant, and his actions would show it.


THE SECOND BANK OF THE UNITED STATES


Jackson’s 1832 veto of a bill re-chartering the Second Bank of the United States is often hailed as one of the great victories for the original Constitution. His veto message, which was nothing short of rhetorical brilliance, included the same type of language Jeffersonians had used for years in their opposition to the Bank. Jeffersonians, most importantly John Taylor of Caroline, had articulated the anti-Bank position for years. Taylor considered the fusion of government and finance capital to be the greatest threat to liberty. Jackson agreed. He called the Bank “subversive of the rights of the States, and dangerous to the liberties of the people. . . .”5 Why? Because it placed too much power and influence in an institution that had no accountability to the American people. So Jackson had a duty to do everything possible to render the Bank powerless. (Marxist-leaning historians often read Jackson’s attacks on “privilege” as a nod to the American proletariat, a way to unite the working people of America in a cause against special interests. But principled opponents of the Bank of the United States should never be confused with Marxists.)


Proponents of the Bank argued that its constitutionality had been settled by the famous—or infamous—McCulloch v. Maryland decision of 1819 and by precedent. Jackson retorted:


          It is maintained by the advocates of the bank that its constitutionality in all its features ought to be considered as settled by precedent and by the decision of the Supreme Court. To this conclusion I can not assent. Mere precedent is a dangerous source of authority, and should not be regarded as deciding questions of constitutional power except where the acquiescence of the people and the States can be considered as well settled. So far from this being the case on this subject, an argument against the bank might be based on precedent. One Congress, in 1791, decided in favor of a bank; another, in 1811, decided against it. One Congress, in 1815, decided against a bank; another, in 1816, decided in its favor. Prior to the present Congress, therefore, the precedents drawn from that source were equal. If we resort to the States, the expressions of legislative, judicial, and executive opinions against the bank have been probably to those in its favor as 4 to 1. There is nothing in precedent, therefore, which, if its authority were admitted, ought to weigh in favor of the act before me.6


Jackson maintained that it was his duty as president to interpret the Constitution in a manner he saw fit. If he considered a bill to be unconstitutional, he was not duty bound to enforce it. This is the correct originalist position.


A PERSONAL VENDETTA


But while it certainly seemed that Jackson was Jefferson’s heir apparent in relation to constitutional construction, his position on the bank was not really based on an ideological disposition against the clearly unconstitutional government corporation. Jackson hated the Bank because Henry Clay supported the Bank. Jackson, in fact, had been an ardent proponent of the Bank while standing for election for United States senator from Tennessee. His inconsistency on the matter is one reason why David Crockett became an anti-Jacksonian.


Though Jackson vetoed the re-charter bill and Congress failed to override his veto, the Bank’s original charter allowed it to continue to operate until 1836. Jackson was determined to “kill it.” This was a personal crusade to rid the United States of not only the Bank but its stubborn president, Nicholas Biddle. To Jackson, the Bank was already dead, but Biddle continued to fight even as the Bank was on life support and coughing up blood. Biddle’s intractability became more pronounced when Jackson decided in 1833 to act unilaterally—and both unconstitutionally and illegally—by removing all federal deposits from the Bank without congressional approval. Biddle dug in his heels, with the result being one of the more bitter political “wars” of the nineteenth century.


Jackson began polling his cabinet in March 1833 about the potential removal of bank deposits. His secretary of the treasury, Louis McLane, was against the move until a substitute for the Bank could be established. Attorney General Roger Taney, however, favored removing the deposits as quickly as possible. This was an opportunity to destroy the Bank before Congress could get involved and before Biddle had the chance to buy support with Bank loans. Taney appealed to Jackson’s manly resolve by equating the situation to a war and by flattering the president, arguing Jackson alone had the courage to confront the powerful American institution. Jackson was like a moth to a candle.


There was one problem. McLane had already agreed to become secretary of state and his incoming successor, William John Duane, was opposed to removing the Bank deposits. No matter. Jackson simply fired him for refusing to comply with an order from the president and appointed Taney as his successor while Congress was out of session. This gave Taney time to begin the process of withdrawing federal deposits from the Bank before Congress had a chance to act. Taney’s recess appointment was going to face congressional obstacles, but the president did have the constitutional authority to appoint him during a recess. But Taney failed to follow the letter of the law in making the withdrawals, and once back in session, Congress quickly pounced.


A JUSTIFICATION THAT WASN’T


The 1816 bill chartering the Bank of the United States allowed for the secretary of the treasury to withdrawal federal deposits from the Bank as long as he provided written justification to Congress. Taney did write to Congress, but his argument teetered on autocracy. It was less a justification than a claim that he didn’t owe Congress one. Taney claimed that as secretary of the treasury he alone could determine whether “the general interests and convenience of the people” were being met by the Bank. Therefore, even if the Bank was solvent, even if it could meet its contractual obligations, Taney contended that he could act without Congress to remove the deposits.


Once the Senate was back in session, Senator Henry Clay of Kentucky quickly offered a resolution condemning the move. Taney, he argued, had arrogated unconstitutional power to himself. He had bypassed Congress, the creator of both the Bank and the Treasury Department, and considered himself to be above the law. This was a fight over executive power and Clay, for once, was on the right side of the issue, at least according to the original Constitution as ratified in 1788.


True, Congress had unconstitutionally given the executive branch legislative authority through the Treasury Department in the 1816 Bank Bill, but that authority was qualified by congressional oversight and approval, making it an issue of “advice and consent.” Then Taney claimed he did not need congressional approval to remove the deposits. This was, he argued, his exclusive authority as secretary of the treasury. But Article II of the Constitution clearly did not grant such power to the executive branch or its agents. Jackson and Taney were using a “loose construction” method to destroy a Bank that had been created by “loose construction” arguments in the first place.


Clay, for all of his faults in regard to policy, understood that according to the original Constitution, the legislature was intended to be the most powerful branch of government. It had to be able to check the executive branch. If not, the executive would be able to continually expand its power at the expense of American liberty. The “Bank War” was simply a battle in a larger struggle between the executive and legislative branches for constitutional supremacy. Though Clay eventually orchestrated a Senate censure of Jackson (which was later expunged from the record), Congress ultimately lost the battle with “Old Hickory”—and the war with the executive branch. So Jackson’s victory in the “Bank War” should not be confused with a triumph for a Jeffersonian vision of America. The issue was hardly settled, Jackson’s part in the crisis was more of a personal quarrel than an ideological crusade, and his treasury secretary’s actions with regard to the Bank were at least as clearly unconstitutional as Congress’s establishment of the Bank in the first place.


THE NULLIFICATION CRISIS


Jackson’s unilateral moves during the “Bank War” were appalling, but his political war with South Carolina during the “Nullification Crisis” earned him the nickname “King Andrew.” When he assumed office in 1829, Jackson inherited a conflict over the protective tariff. The Congress had passed the “Tariff of Abominations” in 1828, and the South Carolina legislature had responded by issuing a series of resolutions declaring the tariff “unconstitutional, oppressive, and unjust.” Vice President Calhoun secretly authored a pamphlet entitled The South Carolina Exposition and Protest, which made the case for “State interposition” or “nullification” of federal legislation. This was not a new idea. Jefferson and Madison had articulated the same approach in opposing the Sedition Act of 1798 through the famous Virginia and Kentucky Resolutions. Thirty years later Calhoun, channeling Jefferson and Madison, argued that when the general government passed a law that was clearly unconstitutional, the states had a duty to protect their citizens and veto the violation through their respective legislatures. Calhoun called this the “conservative” position.


He was right. During the state ratifying debates in 1787 and 1788, proponents of the Constitution sought to allay the fear that the document would destroy the states through unconstitutional usurpations of power by insisting that an unconstitutional law was no law and therefore void. Even Alexander Hamilton agreed. During the New York Ratifying Convention of 1788, Hamilton insisted that “the laws of Congress are restricted to a certain sphere, and when they depart from this sphere, they are no longer supreme and binding.”7 Roger Sherman of Connecticut, one of the greatest statesmen of the founding generation, argued that if the general government passed an unconstitutional law the states would be “powerful enough to check it.”8 So the pressing question in 1828 was whether the Tariff of 1828 was unconstitutional.


South Carolina believed it was, and they had a point. Article I, Section 8, granted the general government the ability to levy taxes through a tariff “to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States. . . .” The “general Welfare,” at least according to the original Constitution, meant that all legislation had to be of equal benefit and burden to the Union. Thus no one section should profit or be excessively burdened at the expense of another state or group of states. A protective tariff had that effect. The South was almost universally opposed to the 1828 tariff because it raised the price of their imported manufactured goods, while the Middle Atlantic states and a large part of New England favored the bill because it protected their fledgling industries from foreign competition. This was a tax that while “uniform” in rates would not be “uniform” in application.


Jackson was generally sympathetic to the Southern position before taking office, but he bristled at “nullification.” At an 1830 Jefferson Day dinner, Jackson reportedly toasted the Union, insisting that “it must be preserved.” Calhoun responded that the Union, “next to our liberty” was “most dear.” But Calhoun was not a disunionist. He always insisted that his position was consistent with the preservation of the Union, not its demise. He privately wrote in 1831 that, “I do not wish to destroy the Union! I only wish to make it honest!”9 The real underlying issue for Jackson was not the tariff but his personal hatred for Calhoun and his fundamental belief in executive and federal supremacy.


In 1832, Jackson signed a modified tariff bill that reduced some of the rates but retained the tariff’s protectionist character. To Jackson, this seemed like a logical compromise. The North would retain protection for their infant industries but at lower rates, which would appease those in the South who were clamoring for a more neutral revenue-raising tariff. South Carolina countered by insisting that as a protective measure the tariff was still unconstitutional. As a result, a convention of the people of South Carolina voted to nullify the tariff and refuse to collect the duties.


Because of the growing tension between President Jackson and Vice President Calhoun over the issue of nullification, the latter determined to retire in 1832. Perhaps Calhoun made the situation more difficult when he gave his famous “Fort Hill Address” in July 1831. From the front porch of his plantation, Calhoun insisted:


          The great and leading principle is, that the General Government emanated from the people of the several States, forming distinct political communities, and acting in their separate and sovereign capacity, and not from all of the people forming one aggregate political community; that the Constitution of the United States is, in fact, a compact, to which each State is a party, in the character already described; and that the several States, or parties, have a right to judge of its infractions; and in case of a deliberate, palpable, and dangerous exercise of power not delegated, they have the right, in the last resort, to use the language of the Virginia Resolutions, “to interpose for arresting the progress of the evil, and for maintaining, within their respective limits, the authorities, rights, and liberties appertaining to them.” This right of interposition, thus solemnly asserted by the State of Virginia, be it called what it may—State-right, veto, nullification, or by any other name—I conceive to be the fundamental principle of our system, resting on facts historically as certain as our revolution itself, and deductions as simple and demonstrative as that of any political, or moral truth whatever; and I firmly believe that on its recognition depend the stability and safety of our political institutions.10


Jackson didn’t agree. Nullification was an open threat to his authority, and he wanted to stretch Calhoun’s neck. While Calhoun may have feared for his life, when South Carolina sent him to the United States Senate, he went to Washington, D.C., with a manly resolve to defend his state and his principles. The ensuing debate would help illuminate not only the constitutional limits of executive power but the relationship between the states and the general government.


Congress received South Carolina’s “Ordinance of Nullification” in November 1832. Jackson responded with a proclamation that outlined his position on both nullification and the potential secession of South Carolina. “The Constitution of the United States,” he wrote, “forms a government, not a league, and whether it be formed by compact between the States, or in any other manner, its character is the same. It is a government in which all the people are represented, which operates directly on the people individually, not upon the States. . . . To say that any State may at pleasure secede from the Union, is to say that the United States are not a nation. . . .” Moreover, if South Carolina continued down this path, particularly in regard to armed resistance to federal law, Jackson declared, “Their object is disunion, but be not deceived by names; disunion, by armed force, is TREASON.”11 Washington had used the same line of reasoning in 1794 during the “Whiskey Rebellion,” and Abraham Lincoln would echo Jackson in 1861 with a similar defense of federal supremacy.


A THREAT OF FORCE


Jackson then dispatched an armed flotilla to South Carolina and threatened force if the state did not comply with federal law. The situation was tense. South Carolina, which had begun arming its militia for a potential conflict between the general and state governments, insisted that it was only doing so because Jackson had been overtly hostile to the state’s position. Jackson wasn’t bluffing. He went to Congress and asked for legislation authorizing him to use force to collect the tariff, if necessary. In doing so, Jackson was departing from his original stance that he would only enforce the laws already on the books. What became known as the Force Bill gave Jackson wide-ranging powers to shut down ports in South Carolina and send in the army to protect customs officials or other government employees charged with collecting the tariff. Moreover, if local law enforcement proved inadequate to hold the “nullifiers” accountable, United States marshals would be granted arresting powers. This would have amounted to a full-scale federal takeover of South Carolina, ostensibly with congressional support but orchestrated by the executive branch.


On the surface, Jackson’s actions seemed constitutional. The president takes an oath to “defend the Constitution” and has a constitutional duty to enforce or execute the laws of the United States. Calhoun countered that the “Supremacy Clause” of the Constitution did not give the United States government, including the executive branch, a blank check to do whatever it wanted. “It is . . . undeniable that laws not made in pursuance [of the Constitution] are not only not of paramount authority, but are of no authority whatever, being of themselves null and void. . . .”12 The tariff, Calhoun argued, was unconstitutional. But the real issue at hand centered on who would be the final judge in such matters: “I would ask him [Daniel Webster] on what principle, if the departments of General government are to possess the right of judging, finally and conclusively, of their respective powers, on what principle can the same right be withheld from the State Governments, which, as well as the General Government, properly considered, are but departments of the same general system, and form together, properly speaking, but one government[?]”13


If the states could not serve as the “restraining influence” on the general government, Calhoun feared that the net result would be a system in which the executive would be the “sole interpreter of the powers of the government. It is the armed interpreter, with powers to execute its own construction, and without the aid of which the construction of the other departments will be impotent.”14 Calhoun proved to be prophetic. Jackson’s Force Bill was an unconstitutional expansion of executive authority not only at the expense of the states, but at the expense of the entire federal system and the Constitution itself.


Congress passed a modified Force Bill in 1833, along with a compromise tariff that reduced rates. South Carolina responded by rescinding their Ordinance of Nullification of the tariff but then nullified the Force Bill. Critics claimed this was a victory for the Jackson administration. Perhaps so, in the long term—because as Calhoun correctly estimated, the executive branch would eventually consume the powers of the other branches of government along with those of the states. Hence Jackson can be viewed as one of the presidents who “screwed things up” for the original Constitution.


In the short term, however, nullification won. The tariff was reduced and the Union was preserved. Nullification had proved to be a viable option for resistance to unconstitutional federal authority. It worked in 1798 and again in 1833, and it has since been dusted off in the twenty-first century as a potential remedy for unconstitutional federal usurpations of power. The issue, then, has never been completely settled. Time will tell if Jackson or Calhoun will win the day.
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