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  To a world that rejects the power of any human being to unleash organized violence and hope for impunity.







  We do not accept the paradox that legal responsibility should be the least where power is the greatest. We stand on the principle of responsible government declared some three centuries ago to King James by Lord Chief Justice Coke, who proclaimed that even a King is still “under God and the law.”—U.S. Supreme Court justice Robert H Jackson1 (June 1945)




  With regard to the question of international law, well, we are making international law, and all we can claim is that international law should be based on justice.—David Lloyd George2 (November 1918)








  
PREFACE





  Late in the production of this book, the U.S. Supreme Court rendered its decision in Trump v. United States, in which the majority held that the president of the United States enjoys “absolute immunity” from judicial inquiry in all exercise of official presidential power. Leading off the dissent against that ruling, Justice Sotomayor protested that the new ruling amounted to the president being a king above the law in the use of official power. Although this book is not about the immunity of a head of state and government in domestic law, the fascinating story of the doctrine of legibus solutus that placed kings and emperors above the law is told fully in chapter 13 of this book. Those most interested in that particular history will not lose the plot of this book if they begin reading it from that chapter.




  This book’s purpose is to provide usable information to readers interested in the evolution of international law as regards the accountability of heads of state and government for international crimes—specifically the crime of aggression, genocide, crimes against humanity, and war crimes. The general reader—whether or not a lawyer—curious about the possibilities and the limitations of holding supreme power accountable for those crimes may skim the book for that information. There are ample historical vignettes beyond the familiar that the average reader will find interesting, even entertaining. Legal professionals, and those who make (or assist in making) policy decisions at the national or international level about accountability for international crimes, will also find much new information and insights to help them in their important work.
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  Beyond the prologue, the book begins with a discussion in chapter 1 about a gap that exists in the current framework of international law constructed for purposes of accountability for the crime of aggression. The discussion is usefully provoked by questions of accountability for Russia’s war of aggression in Ukraine. The discussion recalls the story of what many consider “big power hypocrisy,” which created a regrettable gap in that regard. To conclude the chapter, I offer suggestions on how to close that gap.




  Continuing with the theme of aggression, chapter 2 traces the development of international law from the pre–World War I era (during which wars of aggression were accepted as the prerogative of sovereigns able to wage them) to the post–World War I era (during which wars of aggression began to be viewed as international crimes deserving of prosecution).




  Chapter 3 loops back to the beginnings of international law’s momentum to regulate the manner of fighting wars. The momentum began with two purely diplomatic peacetime conferences, the First Hague Peace Conference of 1899 and the Second Hague Peace Conference of 1907. Upon the adjournment of the 1907 conference, the convening plenipotentiaries calendared a third peace conference eight years thence. But World War I intervened in 1914 to disrupt the planned meeting. Upon conclusion of the war in November 1918, the third peace conference, so to speak, did take place—but in the more postbellum conditions of a devastating war. That gave the 1919 conference a decided focus of a determination to adjust international law, by giving it teeth to punish those who would violate its prohibitions during armed conflict, notwithstanding that the culprits might be heads of state.




  Chapter 4 focuses on the treaty provision that introduced into international law, for the first time, the idea that a head of state can be held criminally responsible for committing an international crime—with no immunity accorded to him. This is article 227 of the Versailles Treaty of 1919, a monumental outcome of the Paris Peace Conference, which reshaped international law in a revolutionary way. It communicated the resolve of the Allies and Associated Powers to prosecute Kaiser Wilhelm II, the German emperor and king of Prussia, before an international tribunal.




  Chapter 5 gives close-up views of precisely how that adjustment of international law came about during the Paris Conference. The reader is taken into the conference rooms, to relive the intense dogfights and battles of wits that were fought for that law reform. We also get a detailed view of the preparatory work that was done ahead of the Paris Peace Conference by the British government under Prime Minister David Lloyd George and the French government under Premier Georges Clemenceau, underscoring their united determination to change international law to ensure the trial of the kaiser, and future heads of state who commit international crimes.




  Chapter 6 engages a sustained consideration of the enduring scope of article 227 of the Versailles Peace Treaty by clearing up some of the misunderstandings that have been left in academic discussions about it over the years. The chief misunderstanding is the casual impression that the U.S. government was opposed to article 227, thus limiting the importance to be attached to it as an enduring precedent for the development of international law along the lines of rejection of immunity for heads of state. The discussion in chapter 6 corrects that impression. Indeed, the U.S. secretary of state at the time, Mr. Robert Lansing, had relentlessly opposed the idea that was codified in that provision and tried hard to enlist President Wilson’s support to the same cause. In the end, however, it was Wilson himself who scripted (in his own words) the initial text of article 227, having caved in to the intense pressure brought upon him by UK prime minister David Lloyd George and French premier Georges Clemenceau. The significance of Wilson’s drafting of article 227 himself and his support for its effectuation (discussed in chapter 7) have largely gone underappreciated in the scholarship on the subject.




  With new historical insights, chapter 7 discusses the Dutch government’s refusal to surrender the former emperor of Germany, Kaiser Wilhelm II, to the Allies for his trial before an international tribunal, as contemplated in article 227. The discussion in the chapter notes that the Dutch (perhaps not entirely aware that Wilson supported the idea of surrendering the kaiser for trial) were emboldened by their intelligence of Lansing’s opposition to prosecuting the kaiser, who by then had been granted asylum in the Netherlands. Indeed, because of Lansing’s famous opposition to surrendering the kaiser, many scholars on the subject wrongly assume that the U.S. government presided over by Wilson was opposed to the idea of surrendering the kaiser to the Allies for trial. There is great underappreciation of the historical fact that the first draft of the Allies’ diplomatic note to the Dutch government demanding the surrender of the kaiser was, in fact, prepared by Lansing at the specific instructions of Wilson, who supported the demand for the surrender of the kaiser so that he would be tried before an international court. The chapter also examines the significance of certain diplomatic instructions that Lansing later gave to his subordinates at the U.S. embassies in The Hague and Paris, which had the effect of undermining Wilson’s unrevised inclination to have the kaiser surrendered for trial before the international criminal tribunal that the Allies proposed to create. We also see that the timing of those diplomatic instructions from Lansing came when Wilson was incapacitated with a stroke. Upon his recovery, Wilson demanded Lansing’s resignation as secretary of state, citing Lansing’s general disloyalty to him in relation to the Paris Peace Conference.




  Chapter 8 deals with the Leipzig trials that were conducted by Germany, in an effort to stave off the Allies’ demand to hand over the German war crimes suspects for trial by the Allies. On the Allied list of suspects were very high-profile Germans—their top military brass and statesmen—who were considered German heroes from previous wars. The Leipzig trials were widely viewed as a sham. But it set the stage for how the Allies would handle matters in the aftermath of World War II.




  Chapter 9 recalls the Allies’ resolve to prosecute Adolf Hitler and the leadership of Germany at the end of World War II. Having learned the lessons of World War I and the failure of accountability, the Allies were determined to ensure that justice was done this time. Unlike the unsuccessful efforts to create an international tribunal for World War I, an endeavor that Robert Lansing had stridently opposed despite Wilson’s ultimate support for the prosecution, the post–World War II efforts were spearheaded by the Americans, represented by former attorney general and incumbent Supreme Court justice Robert H. Jackson, and supported by two successive U.S. presidents, Franklin D. Roosevelt and his successor Harry S. Truman.




  Chapter 10 elaborates on how the seeds of the legal norm of accountability that were first planted at the Paris Peace Conference in 1919 now germinated more decisively, in the context of another law reform that resulted from the efforts to prosecute the leaders of the German and the Japanese governments in both Nuremberg and in Tokyo. This time, the efforts were much more successful. Although the Allies always had Hitler in their sights for prosecution after the war, he eluded their hopes of doing so when he committed suicide shortly before the end of the war. But all his surviving colleagues at the apex of the Third Reich leadership were prosecuted, and many of them received the death penalty. Similar fate befell the Japanese wartime cabinet of Prime Minister Hideki Tojo who was tried, convicted, and hanged. So, too, were many of his cabinet colleagues. The emperor of Japan was spared prosecution. The chapter concludes with the deduction that sparing the emperor was consistent with the law, since the emperor is understood to be largely a ceremonial head of state, as are most modern monarchs such as the British monarch.




  Chapter 11 tracks the story of how the legal norms that were applied in the Nuremberg legal process were transformed into norms of modern international law, beginning with their affirmation by the United Nations General Assembly as general principles of international law. Those principles of international law are what are now referred to as the “Nuremberg Principles.” They include the principles that wars of aggression are crimes in international law; and that heads of state do not enjoy immunity when prosecuted for international crimes.




  Continuing with the theme of the previous chapter, chapter 12 tracks how the Nuremberg Principles, especially the rejection of immunity for heads of state accused of international crimes, received consolidation in international law during the period following the Nuremberg and the Tokyo trials, particularly in the work of the international criminal tribunals created in the 1990s and later.




  In light of contemporary scholarship, a minority of which effectively insists on preserving in our own times the age-old idea of head-of-state immunity, chapter 13 examines the origins of the notion of immunity of heads of state, tracing it back to the Middle Ages and the ancient doctrine of divine right of kings. According to that doctrine, the king was seen as God’s vicar on earth, and was accountable only to God and to no earthly powers.




  Continuing with that theme, chapter 14 examines how the doctrine of divine right of kings has since been abandoned as part of the law in many countries. Rulers are now generally held accountable under the very national laws that once gave them immunity. At any rate, the doctrine of the divine right of kings, to the extent that it held sway, operated only in the relationship between the king and his subjects. It did not extend to relations between warring kings.




  In a new proposal, chapter 15 explores ways in which international law can be shored up to accentuate the risks of accountability for those who wage wars of aggression in particular. The shoring up needs to be done not only by closing some of the gaps in the framework of criminal prosecution but also requires recognizing peace as an actionable human right, according to which victims are given the right to bring civil proceedings against authors of wars of aggression and their accomplices. Such civil proceedings would diminish the appetite of war mongers and those who enable them.




  The epilogue dispels the “delegation theory,” which some academics have sought to rely upon to give syllogistic respectability to their objection to accountability of heads of state and government for international crimes.




  In the conclusion, the double-edged nature of immunity is underscored in the sense that, while immunity may exempt its subject from the judicial process, it also means denying political leaders the protection of an impartial judicial process, when they fall from power under the clouds of suspicions or accusations of atrocities. Devoid of such judicial protection (which operates on the core basis of presumption of innocence unless proven guilty in a fair trial where they may be acquitted of the charges brought against them), their alternative fate becomes exposure to “political” or “mob” action—which may entail summary exile from home and loved ones, extrajudicial execution, or public lynching, following condemnation in the court of public opinion.











  
PROLOGUE





  In the spring of 2021, U.S. president Joe Biden sounded strident warnings to the world that Russian president Vladimir Putin was mobilizing his troops for a massive invasion of Ukraine.1 It seemed a surreal prospect. Such things no longer happened in Europe. In the recollection of many, the last time someone did that sort of thing was eighty-two years earlier, when Adolf Hitler, history’s prime exemplar (and reminder) of how evil can manifest in human form, invaded Poland.




  “What nonsense!” intoned the Russian government, as Biden continued to sound the alarm bell with increasing amplitude throughout 2021 and into 2022. Biden was engaging in nothing but a “hollow and unfounded attempt to incite tensions,” countered the Russians.2




  A hopeful world seemed keen to believe the denials. Never mind that Russia annexed the Ukrainian territory of Crimea in March 2014. Optimism encouraged a certain sense of distinction between a full-scale invasion of Ukraine and the earlier annexation of Crimea. After all, the Russians always had military presence in the Crimea, at least since 1783. During the Cold War, Sevastopol, the largest city in Crimea, was the principal naval base of the Soviet Black Sea Fleet. After the collapse of the Soviet Union and Ukraine’s independence as a separate country, Ukraine agreed to lease Sevastopol to Russia, in view of Russia’s insistence that the seaport was always crucial to its national security.3 It was, therefore, one thing for the Russians to convert their tenancy agreement in Crimea into absolute domain in 2014: it was quite a different story to imagine them going beyond that to invade the entirety of Ukraine.




  Even Ukrainian president Volodymyr Zelensky seemed inclined to hope that Biden’s warning of an imminent Russian invasion was unnecessary hyperbole. At the end of January 2022, he urged Biden to stop creating “panic,” which, in his assessment, was damaging Ukraine’s economy.4




  “There are signals even from respected leaders of states,” said Zelensky in an obvious reference to Biden, “they just say that tomorrow there will be war. This is panic—how much does it cost for our state?”5




  Less than one month later, on 24 February 2022, Russian forces invaded Ukraine full on, on the orders of President Putin.6




  According to figures published on 21 November 2023, less than two years into the war that continues to rage as I write, the United Nations (UN) monitoring service estimated that more than 10,000 Ukrainian civilians have been killed and more than 18,500 injured. By the UN’s account, even those were conservative estimates.7




  Many of the victims of the war have been Ukrainian children. As of 1 June 2022, the Ukrainian government marked the death of 243 children, 446 wounded, and 139 missing.8 And according to UNICEF, up to 5.2 million children have needed humanitarian assistance as a result of the war.9
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  The tale of heart-rending misery that aggressive wars, genocides, and crimes against humanity—let alone war crimes—have inflicted on humanity even in the modern era that we like to call “civilized” always induces feelings of déjà vu to those whose only plight is to observe from afar. But it is a tale that should be captured and framed and mounted at every bedside and on every doorway, so that we can see it as we go to bed at night, as we rise in the morning, and as we leave our homes and when we return. It is a moving picture that we must keep at the forefront of our minds—every day; lest we forget, as we always do when the universal umbrage against the latest manmade horror has subsided.




  I begin this book by recalling, once more, that the Nazi leadership of the Third Reich plunged the world into a calamitous Second World War that devasted life in Europe and beyond, including Germany itself, when it launched a full-scale invasion of Poland on 1 September 1939. It is surely a hackneyed tale. But it still demands reprising—much like that prized piece of somber painting that hangs above the hearth. It hangs there to remind us.




  A perpetual emblem of that war’s turpitude remains the Nazi regime’s cold-blooded extermination of up to 11 million innocent lives. About 6 million of the number were Jewish. The remaining 5 million were Roma, Jehovah’s Witnesses, gay men, suspected communists, and others.




  When the horror of the Holocaust was no longer fresh, a quarter of a century or so having passed, the Khmer Rouge in Cambodia launched another extermination project against our shared humanity. The regime, it is conventionally estimated, murdered as many as 3 million people: because it was possible, and the world would not care.




  Again, about a quarter of a century later, during the 1990s, when the Cambodian horror was no longer fresh, and the Holocaust tale was even more stale, there came the deep cut of another genocide on the body and soul of humankind. As the world looked on, more than eight hundred thousand people were murdered in Rwanda: because they were Tutsi.




  Seven decades after World War II ended in 1945—and it was the war that finally galvanized the world into seeing aggressive war for the crime that it always was—Russia invaded Ukraine in February 2022, in another devastating war of aggression, in full view of the whole world. As indicated earlier, the war in Ukraine has destroyed whole neighborhoods and livelihoods and human lives and minds and dreams.




  Those are only some, not all, of the stories of the worst brand of deliberate atrocities that have been our collective experience as the human race.
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  But why are these depravities remarkable? They are remarkable because the apparatus of government leadership directly committed them or enabled or condoned their commission. In each case, the head of the government in question was suspected of or proved to be implicated.




  Russian president Vladimir Putin, notably, informed the TV-viewing world that he was the man who ordered his troops to unleash the distressing mayhem in evident display in Ukraine. The worry cannot be casually dismissed that this may escalate into nuclear warfare.




  In Germany, Adolf Hitler, the führer, or leader, of the Nazi regime, unleashed a similar crime of aggression in 1939 under the cover of which he also committed genocide. In Cambodia, Pol Pot was the head of a similarly genocidal Khmer Rouge regime. In Rwanda, Theonéste Bagosora was the effective head of the Rwandan government during the anti-Tutsi genocide that was unleashed promptly upon the death of the actual president, Juvénal Habyarimana, whose airplane was shot down in the incident that became the immediate trigger for the genocide.




  In a combined stroke of aggressive war and crimes against humanity, Liberian president Charles Taylor aided an armed conflict in neighboring Sierra Leone in the 1990s, so that he could gain access to its natural resources, especially diamonds. The modus operandi of the rebel groups he backed included rampant sexual violence against women and the amputation of hands and arms of helpless civilians. In the fact pattern of evildoing, it would have made no difference if these amputations were done under anesthesia. But they weren’t.
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  Putin’s accountability before the bar of justice and the logistics of bringing it about remain burning questions as I write this—a matter we will explore in this book. Hitler and Pol Pot died before justice could get its hands at them. But Karl Dönitz, Hermann Göring, and Rudolf Hess, all of them deputy leaders of the Third Reich, were all tried by the International Military Tribunal in Nuremberg (IMTN). Dönitz was the last head of state of Germany when Hitler chose suicide rather than face justice. Dönitz thus became Germany’s head of state for one week, before Germany surrendered to the Allies on 7 May 1945. Chief among the charges against Dönitz and his codefendants were the crime of aggression and crimes against humanity. The latter was the best that could be done at the time to account for the atrocities committed against innocent civilians, the worst of which was the Holocaust. The term “genocide” had not yet been coined.




  Fifty years later, Rwanda’s Théoneste Bagosora was also tried by an international court—the International Criminal Tribunal for Rwanda (ICTR)—including for the crime of genocide and crimes against humanity. I led the trial team that prosecuted him. Charles Taylor was similarly prosecuted at the Special Court for Sierra Leone (SCSL) for crimes against humanity. I served on the appeal team that prosecuted him.




  In each of those cases, the instrument establishing the tribunal precluded the defendants from pleading that their official position—including as head of state—entitled them to immunity from prosecution.* Bagosora and his defense counsel wisely left the matter well alone. But not Charles Taylor. He made a frontal run at his indictment with the plea but was unsurprisingly smacked down by the judges of the SCSL.




  Beyond the texts of those international documents and judgments that forbade the plea of immunity, any correct appraisal or understanding of the substance or spirit of customary international law—meaning legal standards to which the international community has become accustomed—must reveal unambiguous rejection of immunity for persons including heads of state accused of international crimes. The anti-immunity feature of international law was not fortuitous. It was a deliberate policy in international lawmaking, as we shall see in this book.




  Indeed, any insistence that customary international law had ever recognized immunity for heads of state before an international court is an insistence enabled either by a systematic misunderstanding of the actual operation of customary international law’s rules of recognition or a stubborn rejection of the progress of international law since Woodrow Wilson’s idea of an organized international community caught on at the end of World War I.




  That progress was precisely designed to wean our civilization from the gory habit of warfare that was feared as brooking eventual perdition for that civilization, in light of its own ever-unfolding capabilities and malignities.




  As the stories in this book will make clear, Wilson and his fellow heads of government of the most powerful nations on earth, which the Allied and Associated Powers represented, were determined to spur on “the intelligent development of international law” in the aftermath of the “Great War.”10




  Enthusing to that project, French premier Georges Clemenceau, the host of the Paris Peace Conference of 1919, said this: “Today we have a perfect opportunity to carry into international law the principle of responsibility which is at the basis of national law.”11




  British colleague David Lloyd George put the point of their project more directly. “With regard to the question of international law,” he said, “well, we are making international law, and all we can claim is that international law should be based on justice.”12




  “In one sense,” waxed Wilson, unsurprisingly philosophical, “this great, unprecedented war was fought to give validity to international law, to prove that it has a reality which no nation could afford to disregard; that, while it did not have the ordinary sanctions, while there was no international authority as yet to enforce it, it nevertheless had something behind it which was greater than that, the moral rectitude of mankind.”13




  “If we can now give to international law the kind of vitality which it can have only if it is a real expression of our moral judgment,” he continued, “we shall have completed in some sense the work which this war was intended to emphasize.”14




  Wilson ultimately saw the matter in these rhapsodic terms: “In a sense the old enterprise of national law is played out. I mean that the future of mankind depends more upon the relations of nations to one another, more upon the realization of the common brotherhood of mankind, than upon the separate and selfish development of national systems of law; so that the men who can, if I may express it so, think without language, think the common thoughts of humanity, are the men who will be most serviceable in the immediate future.”15 In the language of the times, then and now, he would have meant men and women.
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  The primary purpose of this book is to recall and retrace with clarity the journey of international law’s rejection of immunity for anyone—including heads of state in particular—when they are suspected or accused of atrocities that international law has proscribed as crimes and are especially facing prosecution before international courts. International law’s rejection of such immunity was a striking feature of the determination of Wilson and his fellow heads of government to adjust international law and emphasize its critical role in the affairs of humanity coordinated more systematically (also a novel idea) within a multilateral international order.




  The deliberate approach or methodology that I employ in this writing is what I call the narrative synthesis of the historical evolution of international law. By that, I mean piecing together, in a composite story, the ways in which major historical events and personalities played a role in shaping our evolving civilization in ways that have concrete, identifiable form today as regards the accountability of those who sit at the summit of power and abuse it by committing crimes of aggression, genocides, crimes against humanity and war crimes. It is a manner of forensic historiography, involving the distillation and analysis of historical information for purposes of drawing serviceable legal inferences or conclusions.




  The major figures who played that role include French premier Georges Clemenceau; British prime ministers David Lloyd George and Winston Churchill; U.S. presidents Woodrow Wilson, Franklin D. Roosevelt, and Harry S. Truman; and, yes, Putin’s strongman predecessor Joseph Stalin, the Soviet premier.




  These statesmen were advised and represented by eminent lawyers. From Great Britain were Lord Birkenhead, the Lord Chancellor (formerly Sir Frederick E. Smith, KC, Attorney General); Viscount Hanworth, Master of the Rolls (formerly Sir Ernest Pollock, KC, Solicitor General); and Sir Hartley Shawcross, KC, Attorney General. From France, there were Professor Ferdinand Larnaude (dean of law of the University of Paris) and his colleague Professor Albert de La Pradelle. There was Edouard Rolin-Jaequemyns from Belgium and Nikolaos Politis from Greece. From the United States, there were Robert H. Jackson, Francis Biddle, and Henry L. Stimson.




  These were in their eras the giant jurists of the leading nations. Their thinking and work between the ends of the two world wars played enduring roles in reforming international law to include within it the norm of accountability of those who commit international crimes, even when they are heads of state.




  In a manner of speaking, the intellectual battle that questions the existence of the resulting rules of international law is really an insurgency. Nevertheless, it is an insurgency that must be taken seriously. For, complacency has been known to allow many an insurgency to destabilize or overthrow a sensible order of things, unleashing chaos.




  Hence, the present battle of ideas engages the need to cast in compelling light what international law actually says—not what it ought to say according to anyone’s opinion—about the accountability of high political power for wars of aggression and other international crimes.
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  It bears keeping in mind, specifically, that the insurgency battle of ideas comprises the efforts of people whose interests—or even sheer predisposition to intellectual mooting exercise that the publish-or-perish culture of academe can press some scholars into—encourage the view (1) that international law may not have developed to the extent of recognizing aggression as a crime (a view that might have been implicated in Russia’s invasion of Ukraine in 2022, the U.S. invasion of Iraq in 2003, and the Iraq invasion of Kuwait in 1991); or (2) that international law may not have developed to the extent of creating a universal expectation of accountability for every head of state accused of committing the crime of aggression, genocide, war crimes, or crimes against humanity.




  Hence, any project such as this book, which aims to demonstrate the actuality of the law (as opposed to the desirability of it being so), must, to those extents, show how the law came to be, and the road traveled to get there.




  Then again, for those who are (or desire to be) familiar with the basic notions of international law, that exercise is only a function of demonstrating the reality of the source of international law known as customary international law, which is at once the most preponderant source of international law as it is the source most prone to debate.




  Unlike treaties, which are agreements that states have reduced to writing usually after extensive negotiations of the words and phrases and their meanings, the rule of recognition for customary international law comprises two elements. One is consistent practice of states in their international relations, and the other is what international lawyers call opinio juris. The Latin phrase simply refers to the mindfulness of law or law regarding. This is in the sense that what was done or the practice adhered to in a particular instance was motivated by a sense that the law was being followed or being laid down to be followed. In other words, it was a matter of law and not a matter of comity of nations or mere grace or courtesy (like laying down the red carpet for a visiting head of state) that a certain thing was done, a practice followed.




  It is that dual requirement of consistent state practice and opinio juris that makes customary international law vulnerable to debate. But the best antidote to such debates is the evidence of existence of the practice and the opinio juris. And that evidence is primarily in documents that demonstrate the establishment of the rule.




  By hewing closely to historical documents, I shall engage in an excavation project, so to speak, digging up very old documents that have been long and deeply buried and tamped down by the dross of time and unending traffic and bustle of activities. Some of these documents have for long been buried so deep, out of sight and out of mind, that their incidence or significance lies beyond the consciousness of many who now claim expertise in the subject matter that those documents engage. Because the documents demonstrate the consciousness of what was done, in the deliberate reform and reorientation of international law, I shall disinter and resurrect them. This requires deliberate and extensive references—even lengthy quotations—from them. The strategy of including lengthy quotations resurrects and re-presents those historical documents. More importantly, it minimizes conjecture, interpretation, and debates as to what the documents were intended to communicate.
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  Writing about natural right in 1953, Leo Strauss remarked that the “issue of natural right presents itself today as a matter of party allegiance. Looking around us, we see two hostile camps, heavily fortified and guarded.”16 The same is true of the fraught debates about immunity of heads of state from accountability for international crimes. It is indeed a battle of ideas.




  The most striking evidence of that battle of ideas is seen in the aggressive harassment and bullying that a minority of scholars and their followers have in recent times directed at anyone who recalls the norm that says state officials, particularly heads of state, enjoy no immunity in international law when they are accused of committing crimes of aggression, genocide, war crimes, and crimes against humanity. Indeed, largely due to the vulnerability of customary international law to debate, many who follow the current work of the UN’s official law reform think tank, known as the International Law Commission (ILC), may be forgiven to think it taboo to refer to that anti-immunity norm. The taboo impression results from the fast and furious storm that gets unleashed against any authoritative restatement of that norm of international law, notwithstanding that it has consistently rejected such immunity since 1919.




  The immunity-tolerant scholars—their methods have also earned them the sobriquet of “pro-immunity advocates”—who unleash that storm appear to adopt the strategy of branding any restatement of the rule against immunity as a novel proposition that is “controversial” at best, counting on diplomacy’s low tolerance for controversies. The value or effect of such branding is to throw the smoke-bomb of doubt at the very existence of the anti-immunity norm in the first place, thereby claiming or gaining a beachhead for possible renegotiation of that rule in our own times. At least that was the scenario between 2006—when ILC member Roman Kolodkin (the legal adviser at the Russian Ministry of Foreign Affairs) introduced the topic of immunity of state officials from foreign criminal jurisdiction for examination at the ILC,17 acting as the first rapporteur for the study18—and Russia’s invasion of Ukraine in 2022.




  It may be noted, as a matter of public interest, that in 2022 Judge Kirill Gevorgian (a former departmental colleague of Kolodkin at the Russian Ministry of Foreign Affairs) was one of only two judges19 of the International Court of Justice who dissented20 from the overwhelming majority who reproached Russia for the invasion of Ukraine.21 This surely does not mean that there is any connection—direct or indirect—between Kolodkin’s introduction of the immunity question in the work program of the ILC in 2006 and the Russian invasion of Ukraine sixteen years later.




  What is clear, however, is that those implicated in the crime of aggression against Ukraine stand to benefit from any strategy or outcome that erroneously controverts either the legal norm that makes aggressive war a crime or the legal norm that denies immunity to heads of state or other government officials suspected or accused of international crime.




  As will be seen, the erroneous controversion of the anti-immunity norm was aggressively attempted in 2017 in the context of the draft article 7 of the ILC’s Draft Articles on Immunity of State Officials from Foreign Criminal Jurisdiction, which a different rapporteur, Concepción Escobar Hernández of Spain, had produced reprising the anti-immunity norm. On that occasion, Kolodkin and ILC members from other powerful nations—specifically, the United States, the United Kingdom, China, and Germany, appeared to raise doubt about the norm.




  What gave the development a particularly alarming dimension was that the ILC study was initially presented in 2006—and accepted by the UN General Assembly in 2007—as having an exclusive bearing at the level of relationship between states. The Americans had flushed out General Manuel Noriega from his position as president of Panama and prosecuted him in the United States on drug trafficking charges. Should the courts of Belgium claim to exercise criminal jurisdiction, as they attempted to do, over American or Congolese officials for war crimes and crimes against humanity? Should a judge in Spain seek the extradition of the former Chilean president to stand trial in Spain for torture?




  The International Court of Justice adjudicated that question in the Arrest Warrant case in 2002 as regards Yerodia Ndombasi, a Congolese foreign minister that Belgium wanted to prosecute in Belgium. So, too, had the British House of Lords dealt with the question as concerned Augusto Pinochet of Chile. Both highly respected courts came to different conclusions.




  So, Kolodkin could claim that there was an objective need for the ILC to clear up the matter once and for all, by conducting a comprehensive and focused study of the question and possibly formulate a treaty to guide the matter at the level of relationship between states, given the many ways that the matter arises at that level.




  “The question of the immunity of State officials from foreign criminal jurisdiction,” offered Koldokin in 2006, “has begun to attract greater attention in recent years.”




  According to him, “This is connected to a large extent with the growth of the concept of protection of human rights, a decline in willingness to tolerate gross violations of human rights, and efforts to combat terrorism, transnational crime, corruption and money laundering.”




  “Society,” he wrote, “no longer wishes to condone impunity on the part of those who commit these crimes, whatever their official position in the State.” But, in Kolodkin’s view, society’s rejection of impunity is not all there is to life in international relations. As he put it, “At the same time it can hardly be doubted that immunity of State officials is indispensable to keep stable inter-State relations.”22




  Yet, in proposing the study, Kolodkin did not intend the question to perturb the jurisdiction of international criminal courts and tribunals. This is because it had been settled since the Nuremberg proceedings—in which the Soviet Union, together with France, the United States, and the United Kingdom, played a major role—and followed by consistent provisions in the founding instruments of every international tribunal since Nuremberg that there is no immunity before international criminal tribunals.




  It was for those reasons that Kolodkin specified as follows as his opening recommendation: “The discussion should cover only immunity from domestic jurisdiction. The legal regime of this institution, as noted above, is distinct from the legal regime of immunity from international jurisdiction.”23




  But, eventually, something quite different began to happen. The ILC study that the UN General Assembly authorized following its initial presentation as having exclusive bearing on the ability of states to prosecute each other’s officials (for sundry transnational crimes, including corruption, money-laundering, terrorism, drug trafficking, etc.) afforded an opportunity for some scholars to reorientate that inquiry—through the back door—into the purview of the jurisdiction of international courts to try genocides, crimes against humanity, war crimes, and the crime of aggression. This reorientation occurred notwithstanding that it was originally promised that the inquiry would not go there.




  That pivot—the object of which was to blur the distinction between the jurisdiction of international courts and the jurisdiction of national courts—was an intellectual sleight of hand executed through a potpourri of fallacies.




  Perhaps the most meretricious of those fallacies is the argument that any limitation in one state’s ability to exercise prosecutorial jurisdiction over heads of state or officials of another state must similarly limit the jurisdiction of an international criminal court. As the argument goes, this is because states cannot do “through” an international mechanism anything they cannot do alone. To some very busy lawyers in a hurry—let alone the average diplomat at the UN who is not a lawyer—the sound bite and “common sense” of that argument have a compelling ring. It is, however, a rather unfortunate argument from an international lawyer. I explain why in a technical essay in the epilogue to this book, for the benefit of those especially interested in that debate.
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  As should be clear by now, the need to write this book resulted from rumblings of agitation that seek to revive immunity for heads of state.




  In 2019, the Appeals Chamber of the International Criminal Court (ICC) delivered its judgment in Jordan Referral re Al-Bashir, an appeal concerning the claim of immunity for Omar Al-Bashir who was president of Sudan at the material time of the events. He was under an ICC arrest warrant that required all member states of the ICC Statute (the “Rome Statute”) to arrest and surrender him to the ICC. The Hashemite Kingdom of Jordan (a member state of the Rome Statute) declined to do so during his trip to Amman in 2017—he was attending the conference of the League of Arab States. The Jordanian authorities claimed that they refrained from arresting him because he enjoyed immunity under customary international law. In the judgment (in which I was involved), the ICC Appeals Chamber held that customary international law never recognized immunity for heads of state accused of international crimes in proceedings before international courts.
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  What made this newfound tabooing of the anti-immunity norm especially concerning is its coincidence with the reign of Donald Trump as U.S. president, a mercurial powerful leader who seemed to have made it a defining creed to erase much that the international community had achieved in its age of enlightenment that followed the end of World War II—even threatening to destroy Iran’s cultural heritage, a threat that many correctly identified as an international crime.24 Two years after Trump’s departure from office, Vladimir Putin decided to invade Ukraine in a blatant war of aggression.
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  Two years before the Appeals Chamber’s judgment in Al-Bashir, the same agitation that seeks to revive immunity for heads of state was on evident display at the ILC. Escobar Hernández, the ILC special rapporteur on immunity of state officials from foreign criminal jurisdiction, proposed draft article 7 and commentary, also saying that there is no immunity in international law for those accused of international crimes.* The proposal led to extended fractious debates at the ILC. The noise and the emotion alone left the impression of rupture right down the middle. In the end, a recorded vote was called—a highly unusual event in ILC procedures. The result revealed that it was only a small vocal minority of eight members that had been kicking up the storm. An overwhelming majority—twenty-one members—favored it. One member abstained.25 But not even that humbling defeat of the opposing standpoint was able to calm down the noise. A subsequent AJIL Unbound symposium,26 an online companion to the American Journal of International Law, took up the subject and attracted five contributors. None of them was warm toward the ILC draft article 7. Three percent of the voices who opposed the draft at the ILC—and even so was in a small minority—now represented 20 percent of the voices that argued robustly against the draft at the AJIL Unbound symposium, with an article asking “Immunity Ratione Materiae of State Officials from Foreign Criminal Jurisdiction: Where Is the State Practice in Support of Exceptions?” All of which would lend to the impression that the greater part of the world—than was actually the case—was against the proposition that there is no customary international law immunity for those accused of perpetrating international crimes.27




  Documentary evidence of the prevailing mood at the ILC may be found in the vote explanation offered by the ILC member from China. He complained that the draft article had been adopted despite strong opposition expressed by several members—actually the strong opposition came from the ILC members from Germany, Russia, the United Kingdom, and the United States. Such a hasty decision, continued the ILC member from China, went against the fine tradition of the commission. He fully agreed with the three ILC members, from Russia, the United States, and the United Kingdom, respectively, and wished in turn to express his strong opposition to the Drafting Committee’s decision regarding draft article 7.28 He acknowledged, ultimately, that only a minority were against the draft. Nevertheless, the numbers for or against a proposition should not be the only basis for decision-making. In the circumstances, it would be “reckless to proceed on the basis of majority rule.”29




  The brooding cloud against the draft floated from the Palais de Nation in Geneva (where the ILC usually conducts its business) to the UN Headquarters in New York (where its work is debated at the Sixth Committee of the UN General Assembly). The sense of the atmosphere is sufficiently conveyed in a three-and-a-half-page statement that Germany’s representative* delivered during the seventy-second session of the UN General Assembly toward the end of 2017.30 Clearly calculated to encourage widespread and sustained opposition to the draft article,† the statement noted that the subject had been “one of the most controversial” in the history of the ILC31—even unusually resulting in a recorded vote.32 And in one stride, the statement excoriated both the draft article and its accompanying commentary, along with an unmistakable back-handed swipe at the competence of the special rapporteur who produced them.33




  In an interesting twist, in 2020, the federal prosecutor general of Germany specifically repudiated, in effect, the position espoused by the German delegate at the Sixth Committee in 2017. In a case he was prosecuting in Germany, involving an Afghan soldier accused of committing war crimes in Afghanistan, the federal prosecutor general firmly expressed the view that customary international law does not recognize immunity for officials charged with international crimes before foreign courts.34 The federal prosecutor correctly observed that the controversy at the ILC or the UN General Assembly Sixth Committee (no doubt mindful of Germany’s support of that controversy in 2017 in both forums) does “not demonstrate” that customary international law recognized immunity in relation to international crimes.35 According to him, the contrary views “were mainly based on an incomplete and partly incorrect analysis”36 of customary international law.




  The research reported in this book bears out the position of the federal prosecutor of Germany, and why the storms that have followed the proposition were always misguided and must be firmly confined to their teapot.




  Footnotes


  

  * Notably, just as article 7 of the Charter of the International Military Tribunal at Nuremberg had barred the plea of official position immunity including for heads of state, so too did article 6(2) common to the Statute of the International Criminal Tribunal for Rwanda and the Statute of the Special Court for Sierra Leone, as well as article 7(2) of the Statute of the International Criminal Tribunal for the former Yugoslavia.




  * In the relevant respect, article 7 to Draft Articles provides as follows: “Immunity ratione materiae from the exercise of foreign criminal jurisdiction shall not apply in respect of the following crimes under international law: (a) crime of genocide; (b) crimes against humanity; (c) war crimes; (d) crime of apartheid; (e) torture; (f) enforced disappearance.”




  * Notably, the German member of the ILC presided over the debates that resulted in the recorded vote and had taken sides against the proposal. Having voted against the draft, he explained his vote by observing, among other things, that “the exceptions to immunity ratione materiae formulated in the draft article were not based on customary international law, nor had it been established that there was any trend to that effect.” See UN International Law Commission, Provisional Summary Record, 12.




  † Notable in that regard are the following passages: “Germany welcomes the fact that the commentary to the article as adopted by the Drafting Committee reflects the vast differences of opinion within the Commission. This is underlined by the unusual event of a recorded vote for the adoption of draft article 7 by the ILC. However, we believe this point could be made even clearer. It also urgently needs to extensively address the equally controversial reception of the article by States in their statements in the Sixth Committee as well as on other occasions.” And: “Germany continues to observe this project closely and strongly encourages others to do so as well.” UN International Law Commission, Provisional Summary Record, 5.


  













	


A GAP IN THE FRAMEWORK





	1








  On 19 November 2021, I received an unexpected e-mail from Mark Agrast, who was then the executive director of the American Society of International Law (ASIL), the world’s premier society of international lawyers. Agrast wrote to inform me that the ASIL would be awarding me the society’s Goler T. Butcher Medal for 2021. According to the citation, the “medal is awarded to a distinguished person of American or other nationality for outstanding contributions to the development or effective realization of international human rights law.”1 The medal would be formally conferred at the April 2022 annual conference of the ASIL.




  It is a coveted prize. I was naturally delighted at the unexpected gesture. I decided to deliver a public lecture on a topic of current interest to human rights law. In light of the debate that the work of the International Law Commission had generated at the United Nations (UN), concerning the immunity of state officials and agents from the criminal jurisdiction of foreign national courts (which I described in the prologue), I decided to deliver a lecture titled “Accountability of Sovereign Power for International Crimes.” Through an ensuing round of e-mails between Agrast and me, we agreed on 4 February 2022 that I would deliver that lecture.




  I should mention that the date was 4 February 2022—not yet 24 February, when Russian forces would invade Ukraine. As of that date, I had no particular plan to discuss the conduct of any particular serving head of state. To the extent necessary, my aim was to limit discussions of exemplary villainy to the conducts of the historical figures whose behaviors had compelled international law to develop the norm of individual criminal responsibility for everyone accused of international crimes, including heads of state. Notable examples include Kaiser Wilhelm II (the German emperor who unleashed the unprecedented carnage that was World War I), Adolf Hitler (the German Nazi führer who not only was determined to succeed where the kaiser had failed but also whose holocaust against Jews and others introduced the term genocide into the global lexicon of law and society), Pol Pot (the Khmer Rouge leader of Cambodia responsible for one of the world’s more notorious extermination projects in more recent history), and Théoneste Bagosora (the strongman of Rwanda who was the effective leader of his country during a genocide against Tutsis for which he was convicted).




  Then, in a stunning live show of the perennial relevance of the topic of accountability of supreme power for immoderate misanthropy, Russian president Vladimir Putin ordered his troops to invade Ukraine on 24 February 2022, in a blatant war of aggression—one of the most serious forms of criminal conduct in international law.




  President Biden, much to the discomfort of aides at the White House and allies like French president Emmanuel Macron, did not hold back in repeatedly calling Putin a “criminal” in the eyes of international law, even a genocidal one, who must be brought to justice. Other leaders like Canadian prime minister Justin Trudeau and UK prime minister Boris Johnson have, at least, shaded that view of President Putin.




  Unsurprisingly, Putin’s invasion of Ukraine was the major media news of the era—possibly since World War II. As the former president of the International Criminal Court (ICC) and an expert in that aspect of international law, I found myself a frequent guest of major media houses—from Al Jazeera, BBC, CNN, and MSNBC, to Newsweek Christian Science Monitor, and so on—to express a view and to help their audiences make sense of it all from the point of view of international law.




  One of the questions fielded was what to make of Biden’s labeling of Putin as an international “criminal.” From the perspective of international law, the answer was fairly straightforward.




  It all depended on what Biden had in mind in the name-calling. It was not interesting to me, I said, if Biden’s only purpose was to engage in scurrilous denigration of a fellow political wielder of the biggest military power. But if Biden was signaling the strong resolve of his government and their allies to align themselves behind accountability for international crimes, notwithstanding that the suspect is the head of state of any nation (strong or weak), then Biden’s attitude toward Putin would be entirely consistent with international law as I understood it.




  The purpose of this book is to illuminate that understanding.




  As we will see along the way, President Biden broke no new ground in calling for the prosecution of another head of state or head of government for international crimes.




  At the end of World War I, French premier Georges Clemenceau and UK prime minister David Lloyd George—eventually joined by U.S. president Woodrow Wilson—called for the prosecution of Kaiser Wilhelm II (emperor of Germany and king of Prussia) after they defeated him in battle. And they took concrete steps to try to realize that objective, a revolutionary idea at the time.




  In the middle of World War II, U.S. president Franklin D. Roosevelt, UK prime minister Winston Churchill, and Soviet premier Joseph Stalin communicated their shared resolve to prosecute Adolf Hitler and other leaders of Germany’s Third Reich.




  Those were early developments that charted the course of international law in ways that have endured today. I shall return to that discussion in due course. But, first, a necessary digression.




  “Oh, No! There’s a Gap in the Accountability Framework!”




  International law reserves especial censure for the crime of genocide, crimes against humanity, war crimes, and the crime of aggression.




  Genocide connotes any of a number of acts committed against an ethnic, national, religious, or racial group calculated to annihilate them in whole or in part as such. The most classical of such genocidal acts is homicide committed against the group. Crimes against humanity consist of widespread or systematic attacks against a civilian population: in the manner of conducts such as murder, extermination, enslavement, torture, persecution, forcible transfer of populations, enforced disappearances, apartheid, sexual violence, and other inhumane acts. Genocide and crimes against humanity can be committed in peacetime and during war. But war crimes are crimes that soldiers commit, or their commanders condone or order them to commit, during war. Such crimes include the targeting or the mistreatment of civilians—or doing the same to soldiers who are no longer able to fight because of injuries, sickness, or captivity. In addition to crimes against persons, war crimes can also come in the manner of attacks against civilian property, by either pillaging them or by directing attacks against public buildings, hospitals, places of worship, or heritage property and cultural monuments.




  Generally speaking, the crime of aggression means to commence a war against another state that had not attacked (or was not about to attack) the aggressor state.




  International lawyers familiar with the negotiation of the crime of aggression provisions of the Rome Statute—that is, the treaty that established the ICC to try individuals and not states accused of international crimes—are used to hearing the crime of aggression described as “special” among all the other international crimes. As it was suggested by those who take that view, the reason for it is that aggressive war is a crime that people in effective political or military leadership of countries are uniquely situated to commit. I’m not sure that the crime of aggression deserves a “special” status for that reason. I’m rather satisfied that the reason itself is ill conceived. I’m of the firm view that prosecuting ordinary soldiers for fighting wars of aggression will exert the pressure of law against that crime. Aggression will then be put on par with other international crimes, which soldiers are not free to commit on the orders of their superiors.




  A Reason Not to Treat the Crime of Aggression as “Special”




  Not long ago, CNN published a story titled “Russian Officer Reveals Why He Risked It All to Quit Putin’s War.”2 The piece tells the story of how the pangs of conscience and fear combined eventually to drive one Russian military officer to go straight to his field commander and do something brave: resign his own commission on the spot. He did this, it seems, from inside Ukraine after he had taken part—apparently reluctantly—in the early phase of the invasion. Of course, the idiom “risked it all,” as the phrase was used in the story’s caption, means in context that, in resigning his commission, the soldier risked court-marshal and worse.




  The CNN story also shows that the officer in question was neither unique in his action, nor the first to do so. Other soldiers, it seems, had resigned from the Russian army at the very outset, rather than take any part at all in the invasion.




  The resignation of these soldiers may well throw a more sensible light upon a certain assumption that is implied as an important fact when establishing the legal norm—lawyers call this a “legislative fact”—regarding accountability for the crime of aggression. Here, that assumption shines through in the view that the crime of aggression is so “special” that the fault element of it rests exclusively with the political or military leadership of a country. According to that assumption, no field officer or ordinary soldier has a moral choice except to fight a war of aggression once so commanded by the political or military leader of his or her country. Consequently, field officers and soldiers bear no criminal responsibility under the Rome Statute for the crime of aggression. In effect, they are innocent agents incapable of formulating and retaining what lawyers call the mens rea of a crime—that is, the mindfulness of wrongdoing that the law requires before attributing criminal guilt to the apparent culprit—beyond the physical act (i.e., the actus reus) of the crime. A typical example of an innocent agent would be an innocent child that a corrupt adult sent to commit a crime; or a third party that was, say, the hand that actually gave a poison pill to a friend having been tricked into thinking he was giving his beloved friend a vitamin pill.




  But, the ineptitude of the reasoning, which limits the culpability for the crime of aggression to those in a position to order it, becomes apparent if you consider that the same reasoning must exclude from culpability anyone else who was merely obeying an order to commit a crime, any crime at all (say rape) though he knew he was committing a crime. According to the known general rules of recognition in criminal law, it makes no difference that the one type of crime (specifically aggression) uniquely needs a superior order to unleash it, while another crime (say rape) is one that typically requires no such order yet can be committed pursuant to a superior order. All that matters is that anyone concerned in the crime knew they were involved in actualizing a crime in playing the role they played.




  In the course of an open lecture that I delivered at Stanford Law School on 10 May 2022, I questioned the correctness of the arrangement that excludes foot soldiers from punishment for the crime of aggression. More than that, there is a serious question about the continuing usefulness of that arrangement in a post-Nuremberg world order that desires to suppress wars of aggression, using international criminal law. I argued, amongst other things, that the needed fortification of the international order against future wars of aggression requires an adjustment to international law as expressed in the Rome Statute. The needed adjustment is that criminal jeopardy for the crime of aggression should be extended to foot soldiers, too; but without diluting the existing regime that focuses that criminal responsibility on persons who occupy positions that allow them to exercise control over or to direct the political or military actions of their states.




  It was always an odd arrangement, in my view, to exclude from punishment those upon whose participation the crime entirely depends for effective execution. This is regardless of the criminal responsibility of the political and military leadership who actually ordered the crime of aggression to begin with. The oddness of the arrangement is demonstrable indeed. Consider this hypothetical scenario: Gigantia and Minoria are neighboring states with strained relations due to the orientation of the leadership of Minoria away from Gigantia toward the Group of Prosperous and Progressive Nations (GPPN)—an alliance of wealthy states ideologically opposed to Gigantia—to whom Minoria has applied for membership. In its own circumstances, Minoria is a multiethnic country, comprising the Minori (as the predominant ethnic group) and Gigans (a minority ethnic group that has ethnocultural ties to Gigantia). The two ethnic groups are embroiled in an internal armed conflict in Minoria, because the Gigan minority wants to steer the direction of Minoria’s national policies away from GPPN and toward Gigantia. In a final act of frustration, the emperor of Gigantia decides to resolve the “Minorian problem” once and for all. To that end, he issues a proclamation involving three orders to his forces: (1) invade Minoria to pacify it by annexation, and quell the foolish clamor about joining GPPN; (2) kill every Minorian troop they encounter and take no prisoners, to prevent later insurgency under the new postinvasion arrangement; and (3) kill as many Minori civilians as possible and reduce their numbers below a level that would make it practically impossible for the “Minorian problem” to rear its ugly head again in future.




  In international law, the first order involves the crime of aggression, the second involves war crimes, and the third genocide. The order to commit all three international crimes comes from the same leader; and they all depend on field officers and soldiers to execute them. That is to say, the emperor’s orders will be completely frustrated if the rank and file mutinied and refused to obey them.




  But, for some peculiar reason, under the Rome Statute, the field officers and soldiers can be held criminally responsible for executing the second and the third orders (war crimes and genocide, respectively) but not the first (aggression).




  The distinction is entirely short-sighted. For one thing, it leaves unperturbed the peremptory capability of political and military leaders of states to wage wars of aggression, a crime in international law. By peremptory capability, I mean the ability of a leader to produce results merely by communicating her will for that action.




  But one way to throw a wrench into the works of that capability is by using the law to interfere in the relationship between the leader (who gives the order) and the subordinates (expected to obey). This will be done by extending to the military rank and file the criminal jeopardy for the crime of aggression.




  Doing that would realign the crime of aggression with the rest of international criminal law whose development was set in motion at Nuremberg. According to that law, the duress of truly coercive orders—such that leaves the subordinate no moral choice but to obey—is no total defense to a charge of international crime. But judges can consider such a plea, to lighten the punishment to be imposed after criminal conviction. A sentence so mitigated may entail a minimal prison term, other nominal punishment, or even a suspended sentence. But there may be those who willingly—even enthusiastically—executed criminal “orders” that may have left them a moral choice to do something different, because they shared the vision of the order. They should get their just deserts. But, in excluding foot soldiers from punishment for the crime of aggression, the current framework of international law precludes that outcome.




  Only fastidious academic self-indulgence—especially luxuriated in from the safety of an ivory tower or other environment that accentuates one’s detachment from what the famous American jurist Oliver Wendell Holmes Jr. once described as “the incommunicable experience of war”3—will embolden anyone to debate the justice of holding accountable the actual perpetrators of the crime of aggression, on the quibble that only their ultimate commanders ought to be held responsible for it.




  But, to also hold the rank and file criminally responsible for the crime of aggression will have the following added advantages. It will give more soldiers in the position of the Russian officer in the CNN story an objective reason—beyond their own qualms and fears—to refuse to fight wars of aggression. And those who refuse to fight will have a legal defense—furnished by international law—for refusing to fight. That is to say, international law will punish the soldier for taking part in the war of aggression. Regrettably, the current arrangement does not afford that excuse to soldiers who may need it to justify their refusal to fight in a war of aggression. In effect, international law has left them completely to the whims of their leaders. “What is your problem, Captain Boris?” a commander may ask. “Since international law imposes no criminal jeopardy on you for fighting a war of aggression,” he may reason, “international law does not forbid you from participating in a war of aggression. So, by refusing to fight, you will be court-martialed, and you have no legal defense whatsoever.”




  Now, rendering that reasoning unavailable to political leaders will make their orders of wars of aggression more vulnerable to legitimate and practical objection from the soldiers who would be the almost literal cannon fodders for such wars, and the families left to mourn their permanent loss or disability, even as the leader who ordered them to war may have continued to enjoy power, privilege, and possibly glory for any gains perceived to come from the war, as those “gains” will be attributed to his leadership and his peremptory capability to wage the war.




  I must, of course, anticipate the query whether this proposed adjustment may not end up translating into prosecution of only field officers and foot soldiers for the crime of aggression. I may, of course, begin by noting that wars of aggression waged by a powerful state do in fact translate, as it were, into the risk of casualties for field officers and foot soldiers and their arrest for war crimes. Those outcomes are typically not the fate of the political leadership who ordered the war to begin, only to stay back in their capitals or safer locations, protected by heavy security bunkers and phalanxes.




  Still, extending criminal responsibility to the rank and file for the crime of aggression doesn’t have to translate into their prosecution for that crime—to the practical exclusion of the political leaders who ordered the war of aggression.




  Understandably, that concern results from the strange view that, at the ICC, no one may be tried in their physical absence from the courtroom. The view is strange because it arises more from an incomplete universal view of the administration of criminal justice than a compelling interpretation of the Rome Statute. During my time as a judge at the ICC, I had occasion to question the correctness of that view in a lengthy judicial opinion in which I set out all the national and international judicial precedents that support the idea of prosecuting people who knowingly choose to stay away from their own trials as a stratagem to frustrate them.4




  There is no necessary injustice in prosecuting accused persons in absentia at the ICC if they have adequate notice of the proceedings against them. This should include prosecuting political leaders accused of the crime of aggression. Notably, Martin Bormann was so prosecuted and convicted at Nuremberg. More recently, as amply discussed in the judicial opinion referred to earlier, the United Nations Human Rights Committee, the European Court of Human Rights, and the UK House of Lords have all ruled that there is no necessary injustice in prosecuting accused persons in absentia.




  But, even if the proposed adjustment to the regime of the crime of aggression were to translate into prosecuting only the rank and file, since they are as a practical matter the ones most likely to be arrested in the process of committing the crime of aggression, then so be it. Neither justice nor humanity—as represented by victims of the crime of aggression or by courtroom practitioners whose work has brought them in close proximity to the pain of victims of war—will be troubled by the reality that soldiers who did the actual shooting, shelling, killing, and destruction are held accountable for the crime of aggression they executed, notwithstanding whether those who ordered them into the war were also prosecuted for the same crime.




  In the end, even if that is what the adjustment entails, perhaps that’s the whole practical point of the adjustment. It is up to field officers and foot soldiers to mutiny against orders to commit the crime. It is up to them to tell their political leaders, “No, I’ll not fight your aggressive war, because I’m more likely than you to die or be prosecuted for your crime. You go fight your war yourself, if it is that important to you.”




  To conclude the point, the rank and file who do the actual killing and destruction that wars of aggression portend are the principal perpetrators of that crime. Their preclusion from criminal responsibility for the crime of aggression is not only incongruent to the idea of criminal law in general but also to international criminal law in particular. The commission of international crimes often implicates the culpability of superiors: yet individual criminal responsibility is contemplated for both the superior and the subordinate in proportion to their moral guilt. Generally, in criminal law, obedience to a superior’s order is not an absolute defense against a criminal charge. But in mitigation, judges can take into account the incidence of any superior order that left the subordinate no moral choice but to commit the crime as commanded. So it is for genocide, crimes against humanity, and war crimes. In that sense, the crime of aggression is not truly unique, merely because it is leaders who order them to be committed. Leaders can also order their subordinates to commit war crimes, crimes against humanity, and genocide: yet both the perpetrating subordinate and the ordering superior are held punishable. There is no reason that the crime of aggression should be treated differently.




  Perhaps just as important is the reality that the preclusion of the rank and file from criminal responsibility for the crime of aggression potentially is akin to killing soldiers with kindness—literally speaking—by denying them the one legal excuse they may have to refuse to fight a war of aggression in which they may be killed (as became the fate of the many Russian soldiers who died fighting a war of aggression in Ukraine). The excuse they need (but which they are denied) is that they will not fight a war of aggression because international law will hold them individually criminally responsible for the war.




  So, extending criminal responsibility to the rank and file will put pressure on the political or military leadership of countries against embarking on wars of aggression, as many officers and soldiers will have legally afforded reason to refuse to fight.




  A Reason to Treat the Crime of Aggression as Special




  For the foregoing reasons, at least, I’m not convinced that the crime of aggression warrants the treatment it has thus far received as a “special” crime for which only political or military leaders of states may be punished.




  There is, however, a different reason that gives the crime of aggression status as a truly special crime. That reason was supplied in 1946, in the judgment of the International Military Tribunal at Nuremberg. “To initiate a war of aggression . . . is not only an international crime;” wrote the judges, “it is the supreme international crime differing only from other war crimes in that it contains within itself the accumulated evil of the whole.”5




  It was an apposite observation that invites no elaborate explanation. It is enough to say that most of history’s genocides, notably, let alone crimes against humanity and war crimes, have been committed under the cover of armed conflict. Wars are accepted Saturnalia of sundry homicide. How much more morally complicated can it be, then, if the occasion of war is also used as a cover to exterminate a racial, ethnic, religious, or national group that was always loathed? Perhaps no one would notice the genocide.




  It is against that background of “accumulated evil of the whole” of international crimes that the execration of Russia’s war of aggression against Ukraine—in our own era—must be appreciated.




  The Gap in the Framework




  It is, of course, a matter of much interest that leaders of Western nations and much of their citizens now want Putin personally prosecuted for the crime of aggression he brought upon Ukraine, among other international crimes. Former prime minister of the United Kingdom Gordon Brown became the leader of that outcry for accountability.6




  There’s a problem, though. There’s a gap in the available international framework of accountability—in relation to the crime of aggression. And now, those who want Putin prosecuted are ruing that gap.




  Notably, the Rome Statute’s provisions on the crime of aggression are drafted in the diffident manner of ensuring that the ICC does not exercise jurisdiction over a citizen or the territory of a state that is not party to the Rome Statute, unless the UN Security Council refers the situation in question to the ICC. For present purposes, let us call this “the first limitation.”




  There is yet a second limitation that underscores that different approach to accountability for aggression. This engages the question whether the ICC can even exercise jurisdiction over the crime of aggression in relation to the nationals of a member state of the Rome Statute that had not specifically “opted in” to be bound by the Rome Statute’s provisions on the crime of aggression. But we can leave that second limitation to one side for now, because it does not concern Russia, which is not a state party. Russia is only concerned with the first limitation.




  We see that limitation in the combined operation of two provisions of the Rome Statute—article 15bis(5) and article 15ter(1)—that delineate the ICC’s jurisdiction in relation to the crime of aggression.




  Article 15bis(5) provides that as regards “a State that is not a party to this Statute, the Court shall not exercise its jurisdiction over the crime of aggression when committed by that State’s nationals or on its territory.”




  It is important to note that it is only in relation to the crime of aggression—not genocide, crimes against humanity, or war crimes—that we have a specific provision that says that the ICC cannot exercise jurisdiction over nationals or the territory of a state that is not a party to the Rome Statute. Because the ICC has jurisdiction over Ukraine, the ICC can prosecute the nationals of Russia, including Putin, for genocide, war crimes, or crimes against humanity they committed in Ukraine. But the ICC cannot similarly prosecute a Russian national—notably Putin—for the crime of aggression committed in Ukraine.




  As noted earlier, the only exception to that limitation is when the UN Security Council refers the situation to the ICC prosecutor for investigation and prosecution. And we see that in article 15ter(1), which provides that the “Court may exercise jurisdiction over the crime of aggression in accordance with article 13, paragraph (b), subject to the provisions of this article.” Article 13(b) says that the Court may exercise its jurisdiction with respect to a crime outlawed in the Rome Statute if: “A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations.” Article 13(b) is rather limiting, in the following ways: the Security Council is the only organ of the UN that the Rome Statute recognizes as entitled to refer a situation to the ICC for investigation and prosecution; and, the Security Council may only make that referral when acting under Chapter VII of the UN Charter, where the utmost power of the UN—the power to even use military force—is laid down.




  The result of the first limitation is that the ICC cannot now be the proper forum to try Putin (and his colleagues in the Russian leadership) for the crime of aggression. This is because Russia is not a state party to the Rome Statute. Consequently, only the UN Security Council can trigger the investigation and prosecution of Russian nationals for the crime of aggression they committed, by referring the matter to the ICC. But that will not happen as regards Russia’s invasion of Ukraine, because Russia will veto any such referral from the Security Council.




  What to do now? Immediately following Russia’s invasion of Ukraine in February 2022, desperate efforts got under way to cover that gap by seeking to create an ad hoc special international tribunal to prosecute the crime of aggression in Ukraine. The United Kingdom’s Gordon Brown emerged as the champion of the cause.




  A Deliberate Gap




  As a matter of principle, any effort to ensure accountability—including the effort to hold Putin accountable—must be applauded. But the line must be drawn at the point where the intended “special tribunal” for the crime of aggression in Ukraine would be so “special” that the effective outcome of the effort is to manipulate international law to snare only some people who receive negative branding in the chorus of the more dominant sections of the world’s mass media renowned for bias. Following this, the world would return to business as usual, in the sense of shutting the gate of accountability once more, in ways that leave untroubled the other leaders from the most favored nations who may do the same thing in future that Putin did in 2022. Experience makes it foolish to see the Russian invasion of Ukraine as the first time a powerful nation invaded a weaker one in recent times. The reason that the invasion of Ukraine did not excite the same level of indignation everywhere in the world as President Biden wanted was because many around the world saw no real difference between Russia’s invasion of Ukraine in 2022 under false pretenses and America’s invasion of Iraq in 2003 under false pretenses, supported by the British government in which Gordon Brown served as deputy prime minister.




  Hence, a sensible approach to international law draws a line against an ad hominem approach to the framework of accountability for the crime of aggression.




  It may be recalled that the American delegation drew precisely that line against selective accountability during the London Conference of 1945, when the Allies were negotiating the modalities of the Nuremberg trials. It is an irony of history that the Russian delegation was determined then to press “a definition [of crimes] which . . . had the effect of declaring certain acts crimes only when committed by the Nazis.”7 The American delegation firmly opposed that approach to international lawmaking, “even if it meant the failure of the Conference.”8 The Americans insisted that “the criminal character of . . . acts could not depend on who committed them and that international crimes could only be defined in broad terms applicable to statesmen of any nation guilty of the proscribed conduct.”9 The American argument ultimately prevailed. “At the final meeting the Soviet qualifications were dropped and agreement was reached on a generic definition acceptable to all.”10




  Precisely the same concern would trouble the creation of a “special” tribunal for the crime of aggression in Ukraine, without ensuring that there is a generic jurisdiction in a permanent international court to be exercised under similar conditions in future. In other words, it is surely sensible to work to create a special tribunal to prosecute Putin for the crime of aggression in Ukraine. But it will be entirely wrong to create such a special tribunal without closing the gap in relation to the crime of aggression in the Rome Statute, so that anyone who commits the crime of aggression in future may be held accountable regardless of who the person may be.
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  This gap was not an oversight. It resulted precisely and directly from pressure that was brought to bear during the negotiation and drafting of the aggression provisions of the Rome Statute. That pressure came mostly from the U.S. government of the day,11 joined by others among the five permanent members of the UN Security Council.12




  At the time, all the permanent members of the Security Council (including the Right Honorable Mr. Brown’s own country even when he was the prime minister) insistently pushed to give the Security Council the sole authority—famously called the “trigger”—to decide whether the crime of aggression may be prosecuted at all at the ICC in any given case. Translated into realpolitik, that insistence meant that all the permanent members of the Security Council were pushing to give themselves—including Russia—the power to veto the prosecution of the crime of aggression at the ICC. And that is exactly what is happening now, even in the compromise version of the arrangement that was eventually accepted. That compromise version is the limitation reflected in the combined operation of article 15bis(5) of the Rome Statute (which denies the ICC jurisdiction over the crime of aggression committed by nationals of a state like Russia that is not a member state of the Rome Statute) and article 15ter(1) (which allows the court to exercise jurisdiction in those circumstances only when the UN Security Council refers the matter to the ICC).
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  Perhaps a 2015 piece in the American Journal of International Law by two renowned American scholars says much about the gap that now exists in the Rome Statute in relation to the crime of aggression. As they put it, “the crime of aggression issue has prominently figured” in the “rocky” relationship between the United States and the ICC.13 “The treatment of aggression,” they wrote, “contributed significantly to the sense of disappointment with which the United States reacted to the ICC treaty adopted at Rome (the Rome Statute).”14




  Shortly before the Kampala Conference of June 2010, where the aggression provisions of the Rome Statute were to be adopted for the first time, the Council on Foreign Relations, an influential American think tank, published a report notably asserting that the ICC’s exercise of jurisdiction over the crime of aggression “would jeopardize U.S. cooperation with the Court.”15 In that regard, the author of the report wrote as follows:






   Prosecuting aggression risks miring the court in political disputes regarding the causes of international controversies, thereby diminishing its effectiveness and perceived legitimacy in dispensing justice for atrocity crimes. ICC jurisdiction over aggression also poses unique risks to the United States as a global superpower. It places U.S. and allied leaders at risk of prosecution for what they view as necessary and legitimate security actions. Adding aggression to the ICC’s mandate would also erode the primacy of the UN Security Council in managing threats to international peace.16







  The message of that quote accurately sums up the position of the United States as then understood in relation to giving the ICC jurisdiction over the crime of aggression, independent from the control of the UN Security Council.




  It is thus clear enough from that perspective that the sentiments that resulted in limiting the ICC’s jurisdiction in relation to the crime of aggression were as follows:




  Rationalization: The crime of aggression is not a justiciable political matter. But that argument raises this question: Does aggression become justiciable only when a “special tribunal” is created to prosecute it on a case-by-case basis? Or when the Security Council manages to authorize the prosecution?




  Rationalization: ICC jurisdiction over the crime of aggression poses a unique risk to the United States as “a global” superpower. But that argument raises this question: Does that concern preclude any other state that may qualify as “a global superpower” or sees itself as such? Should accountability for the crime of aggression serve its purpose only when it entails no risk to a global superpower, but lose that purpose when it entails that risk?




  Rationalization: “An ICC jurisdiction over the crime of aggression will place the U.S. and allied leaders at risk of prosecution for what they view as necessary and legitimate security actions.” But that argument raises this question: If the leaders of the United States and its allies must be spared the risk of prosecution for what “they view as necessary and legitimate security actions,” on what credible basis should the nationals of any other state be excluded from a class of persons who must also be spared the risk of prosecution for what they, too, view as necessary and legitimate security actions? Should the leaders of Russia be excluded from that class of protection for what they have now declared as necessary and legitimate security action—in Crimea and in mainland Ukraine—to the horror of the whole world?




  Rationalization: “Adding aggression to the ICC’s mandate would also erode the primacy of the UN Security Council in managing threats to international peace.” But that argument invites the following considerations. The Security Council ended up having that primacy to trigger prosecution for the crime of aggression in relation to Russia. And that has directly led to the inability to prosecute Russian leaders for their invasion of Ukraine. What is more, must accountability fail when cops go rogue? The purpose of the UN Security Council is to manage in good faith threats to international peace and security. But what happens when, as in the invasions of Ukraine and Iraq, the culprits of the threat to or disturbance of international peace and security are powerful members of the Security Council itself?




  The foregoing considerations must show that it is not plausible to create a “special tribunal” uniquely to prosecute Putin, and then draw the line of accountability at the crime of aggression when committed by the leaders of other nations.




  
Other Questions Attending the Creation of a Special Tribunal




  Anyone familiar with international relations would know how difficult it is to create international criminal tribunals—permanent or ad hoc—in the context of a cold war. And the world is now effectively in the middle of a second cold war. In the event, the following questions arise. Some leaders of the G7 may now want to create such a tribunal. But would the 135 countries of the G77 go along with any effort to create such a tribunal in the context of the UN—which is the most authoritative context in which to create it? Can this be done without the cooperation of the G77 in the context of the UN—merely by avoiding the UN in the first place or altogether and reaching back to the Nuremberg Tribunal model that was used in 1945, when much of the world was under colonial rule and the UN had not been created to be the clearinghouse for efforts to manage and maintain international peace and security? Perhaps such a tribunal could be created by the Council of Europe in an effort to prosecute Putin, in the same way that the African Union created a special chamber in Senegal to prosecute Hissène Habré, the former president of Chad. But will European leaders have the political stomach or unity to do so? Vladimir Putin is no Hissène Habré, nor is Russia Chad, and it was not easy for the AU to set up the special chamber in Senegal.




  These are some of the difficult questions arising. And I haven’t got the answers. I merely raise the questions.




  The Hard Lessons of Political Expediency




  What the world cannot afford is to ignore the hard lessons that the invasion of Ukraine has taught about short-sighted political expediency. It was politically expedient to limit the reach of the Rome Statute in relation to the crime of aggression, to save the leaders of powerful nations from accountability. And then the chickens came home to roost, with Russia’s invasion of Ukraine under the orders of President Putin.




  It would be foolish to brush that hard lesson aside and carry on as if nothing happened; as if the gap in the Rome Statute was an oversight, when it really resulted from the deliberate policy of self-interest that ignored the central message of Robert H. Jackson, delivered more than seventy years earlier in a lecture titled “The Rule of Law among Nations.” In the middle of Russia’s brutal invasion of Ukraine in 2022, America’s political leaders who never wanted international law to reign over them and their nationals now want that law to reign over the leadership of Russia and its citizens. But, at the end of World War II, Jackson presciently warned Americans against that attitude. As he put it in what may be termed the “Jackson Doctrine”:






   It is futile to think . . . that we can have an international law that is always working on our side. . . . We cannot successfully cooperate with the rest of the world in establishing a reign of law, unless we are prepared to have that law sometimes operate against what would be our national advantage.17







  It is important to stress that message. The point is not to rub the faces of the architects of the gap (that exists in the aggression provisions of the Rome Statute) in their own costly folly. It is only necessary to stress the mistake of ignoring Jackson’s counsel, to avoid normalizing its routine repetition. It is not too much to imagine that had the United States demonstrated a willingness to be bound by the Rome Statute and its aggression provisions, there would, first, have been no gap in the Rome Statute in the first place, and second, it might have added a layer of deterrence against Russia’s invasion of Ukraine in 2022. Unless, of course, it is accepted implicitly that Russia’s invasion of Ukraine—or any other future invasion of Ukraine or of any other country—is a good bargain for sparing America’s leadership the risk of prosecution for the crime of aggression should they face that prospect. But that trade-off is not America’s alone to make. In a world in which a war of aggression is a threat to international peace and security in more ways than are readily appreciated at any given time, it is a question for the international community.




  The Need to Amend the Rome Statute




  It is against the foregoing background that I stress the need for corrective amendment of the Rome Statute; whether or not a special tribunal for the crime of aggression in Ukraine is established, but more so if it is. One minimum way to do that is to delete article 15bis(5) of the Rome Statute, which provides that as regards “a State that is not a party to this Statute, the Court shall not exercise its jurisdiction over the crime of aggression when committed by that State’s nationals or on its territory.” That deletion will bring the crime of aggression to a level of parity with genocide, crimes against humanity, and war crimes, which currently do not have the kind of limitation to ICC’s jurisdiction that article 15bis(5) entails.




  And, to a greater effect, it will be helpful to amend article 13(b) of the Statute: in a way that allows the ICC to exercise jurisdiction when the UN General Assembly either refers a situation to the ICC prosecutor or when UN member states make such a referral upon the specific recommendation of the General Assembly pursuant to the specific resolution of the General Assembly, when the Security Council fails to make a needed referral because of the use of the veto power. One way that the UN General Assembly can make that referral directly as it now does with requests for advisory opinions from the ICJ—or by inviting member states to do so jointly or severally—is through the “Uniting for Peace” procedure, a rarely used procedure specifically designed to work around the occasions when the veto power is used in obvious bad faith to block the Security Council from performing its functions. Notably, the Uniting for Peace procedure originated in the UN General Assembly resolution 377A (V) of 3 November 1950, to contain the Soviet Union’s exercise of veto power that blocked the Security Council from taking measures to protect the Republic of Korea from North Korea’s war of aggression.18




  It must be pointed out in this connection that the cleanest solution would obviously be an arrangement in which a clear construction of the UN Charter would have enabled the General Assembly to make a direct referral to the ICC, possibly using the Uniting for Peace procedure. Such a clean solution, however, may be difficult in light of the text of articles 10 to 12 of the UN Charter, which tends to limit the powers of the General Assembly to only discussions and recommendations. Life in its nonlinear reality must then make do, if need be, with the solution that involves only recommendations from the General Assembly to UN member states to make the needed referral to the ICC. It will then be for the ICC judges to determine whether such a referral—derived from the recommendation of the General Assembly—would be sufficient to anchor the jurisdiction of the ICC in situations of article 13(b) of the Rome Statute, which currently entitles the Security Council to refer situations to the ICC prosecutor, under Chapter VII of the Charter. In any circumstance in which the veto power was used to prevent a needed Security Council referral, it would be difficult to envision the ICC judges declining to accept jurisdiction pursuant to an alternative referral from the UN General Assembly, made under an amended provision of the Rome Statute that entitles the UN General Assembly to make that referral when the Security Council has been prevented from making the referral itself.




  Here, I must recall an Igbo parable. It holds that the dog would have you serve him his food, as you may, and leave him to worry about wresting it from the spirits of your ancestors (who also have an interest in the same food as served).




  From the perspective of that parable, it may be that ICC judges would consider the Chapter VII power of the Security Council in the context of the power’s overarching need. That need is the maintenance of international peace and security through the United Nations as the global clear-inghouse of action. But when the Security Council as the UN organ with the primary function in that regard is disabled from acting, due to the selfish or improper motives of one or more of the permanent members, then the General Assembly must—as a function of incidental power—perform that function itself on behalf of humanity. Such a construction, if made, would not be the first time that an international court would have construed an incidental power to exercise the crucial function of an organization, where no such power had been spelled out in the constating instrument.19




  Sovereign Immunity before the Special Tribunal for Aggression in Ukraine




  We must, of course, contend with a further matter regarding Putin’s accountability for the crime of aggression in Ukraine. That is to say, even if it is possible to set up the special tribunal for that crime of aggression, there is one big question that must be addressed. It is the question of immunity.




  That question asks whether it is even possible to prosecute Putin for the crime of aggression, or indeed any other international crime for that matter, given that he is a head of state. And that question is subsumed in the main frame of this book.




  For now, I’m naturally expected to recall that when I served as the president of the ICC and presided over the Jordan Referral re Al-Bashir appeal in 2019, the Appeals Chamber comprehensively addressed the question of immunity in relation to the work of the ICC.20 The Chamber held that customary international law never recognized head-of-state immunity in the processes of an international criminal court; and that article 27 of the Rome Statute, which precludes the plea of immunity at the ICC, is fully consistent with a proper understanding of customary international law.




  The Turn of the Wind Vane




  The main arguments of the immunity apologists are fully discussed in the epilogue of this book, pointing out the many fallacies that have fueled that scholarship. There is no need to repeat the discussion here.




  Suffice it to observe here that the warts of providence have their way of catching out voluble scholarship. It was, of course, more than surprising to see the leading apologist of head-of-state immunity now turn around and argue that President Putin can be prosecuted before the special international tribunal that Gordon Brown now wants to set up.21




  Efforts were actually made to explain this turn of the wind vane by the argument that any immunity that a head of state enjoys in international law before the courts of equal sovereigns can be overcome by resorting to the jurisdiction of Ukraine to prosecute President Putin of Russia, notwithstanding the original premise of immunity of sovereigns from the criminal jurisdiction of foreign national courts. That original premise is expressed in the doctrine of equality of sovereigns. And in recent years, the immunity-tolerant scholars have attempted to use syllogism to import that premise into the sphere of jurisdictions of international criminal courts.




  But, now, in an effort to ensure the prosecution of Putin for the crime of aggression, the thought leaders of the immunity-tolerant scholarship appear to have registered an about-face. In the process, the following argument was made: Ukraine is fighting a war of self-defense in Ukraine; that right of self-defense on the territory of Ukraine even entitles it to effect regime change in the Kremlin. The special international tribunal would “derive” its jurisdiction from Ukraine; hence, it would be “far-fetched” to say that the special tribunal would not have jurisdiction to try President Putin of Russia, since the tribunal would have “derived” its jurisdiction from Ukraine’s right of self-defense.22




  By that argument, it must then be accepted that the Special Court for Sierra Leone was correct in deciding that it had jurisdiction to try Liberia’s president, Charles Taylor, because the Special Court derived its jurisdiction from Sierra Leone, which had the right of self-defense against Liberia, including the right to remove Charles Taylor from power in Monrovia. Notably, the law professor at the early vanguard of efforts to prosecute Putin on the basis of the argument reported above had earlier repeatedly rebuked the Special Court for Sierra Leone for rejecting the plea of immunity for Charles Taylor.23 Perhaps the hue and cry raised against Putin has ushered in salutary epiphany.




  There is surely much to the argument that belligerency customarily encompassed the right to defeat an adversary and assert dominion over its leadership, to the fullest extent possible. And this is not limited to a state fighting a war of self-defense. It is a right of belligerency in general—even if no longer imported by the old Latin slogan Vae victis! It is what explained, for instance, the extrajudicial banishment of Napoleon Bonaparte into exile, by the concert of European powers then at war with France. This is because the draconian right to punish a belligerent adversary without resorting to the due process of law must include within it the right to punish him by resorting to the due process of the law—as was the case in Nuremberg and Tokyo. Indeed, Robert H. Jackson made that point in the first few words of his opening statement at the trial of the major war criminals at Nuremberg. “That four great nations, flushed with victory and stung with injury stay the hand of vengeance and voluntarily submit their captive enemies to the judgment of the law,” he said, “is one of the most significant tributes that Power has ever paid to Reason.”24




  That is a theme to which Jackson was to return a little later. “At the very outset,” he said, “let us dispose of the contention that to put these men to trial is to do them an injustice entitling them to some special consideration.”25




  “These defendants,” he continued, “may be hard pressed but they are not ill used. Let us see what alternative they would have to being tried.”26




  In explaining how it was that the legal process was not unjust to the defendants, though it subjected them to the usual hardship (or jeopardy, as lawyers would say) of a criminal trial, an experience to which the more lowly placed German soldiers being tried in the Allied zones of occupation were also facing, Jackson continued, “For these defendants, however, we have set up an International Tribunal and have undertaken the burden of participating in a complicated effort to give them fair and dispassionate hearings. That is the best-known protection to any man with a defense worthy of being heard.”27




  But, how so? Jackson answered:






   If these men are the first war leaders of a defeated nation to be prosecuted in the name of the law, they are also the first to be given a chance to plead for their lives in the name of the law. Realistically, the Charter of this Tribunal, which gives them a hearing, is also the source of their only hope. It may be that these men of troubled conscience, whose only wish is that the world forget them, do not regard a trial as a favor. But they do have a fair opportunity to defend themselves—a favor which these men, when in power, rarely extended to their fellow countrymen. Despite the fact that public opinion already condemns their acts, we agree that here they must be given a presumption of innocence, and we accept the burden of proving criminal acts and the responsibility of these defendants for their commission.28







  But the failure of the immunity-tolerant scholarship to sufficiently account for this factor before Putin exploded in Ukraine as late as 2022 is but one among numerous reasons that the immunity-tolerant scholarship is such a whited sepulcher.




  Some questions arise: Does the theory of “derivative” jurisdiction of an international tribunal (now used to justify the view that Putin may be tried by the special international tribunal that Gordon Brown champions) apply exclusively to the right of self-defense or the right to defeat and assert radical dominion over a belligerent adversary? Should that theory of “derivative” jurisdiction not also follow in every case in which the jurisdiction of an international criminal court is said to “derive” by some reasoning from the national jurisdiction? Should that derivative jurisdiction of an international criminal court not also flow from the situation in a national jurisdiction where a tyrant sovereign has put himself “in a state of war”29 against the population or a segment of it, thus entitling them to resistance, rebellion, and revolution, such as were implicated in the many historical instances in which rulers lost their heads or necks in the hands of their own subjects? And if a population or segment of it is entitled to execute their tyrant ruler with or without a judicial process, why should the same entitlement be denied expression on the international plane, where it may be more convenient to establish an international tribunal that will “derive” its own jurisdiction from that domestic source, for purposes of bringing the due process of law to bear in the trial of a sociopathic sovereign who will be precluded from pleading his own immunity?
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  Ultimately, all the Swiss cheese exceptions and gerrymandering in legal reasoning on immunity does is betray the deep fallacy propagated in the immunity-tolerant scholarship, in the erroneous insistence that customary international law recognized head-of-state immunity before an interna tional court trying an international crime.




  Instructively writing in the eighteenth century, Emer de Vattel observed that the truth of limited inviolability of despotic sovereignty “is acknowledged by every sensible writer, whose pen is not enslaved by fear, or sold for hire.”30 That reproach of transactional scholarship has not lost its resonance in the twenty-first century. There are modern academics whose scholarship is always consistent in its alignment with the preferences of the axis of geopolitical power or with countries and organizations that had retained them as consultants and counsel in topical legal questions of the day.




  Against that background, it was always difficult to see where one would demarcate the acceptable limits of a theory of sovereign immunity that would sit well with some twenty-first-century constituencies, but which theory would have legally served impunity on a platter to Adolf Hitler and Pol Pot for the crime of genocide, merely because they were heads of state.




  The crime of genocide—that is the legacy of Adolf Hitler and Pol Pot—is often described as “the crime of all crimes.” One would think it astonishingly immoral of any legal theory to permit any human being—even a head of state—to escape from accountability for that odious crime.




  It is encouraging to see that people now also recognize the immorality of allowing President Putin to escape accountability for the invasion of Ukraine—another crime also seen as a supreme international crime. We may recall here the characterization that the Nuremberg Tribunal gave to wars of aggression, as “the supreme international crime differing only from other war crimes in that it contains within itself the accumulated evil of the whole.” Notably, Russian prosecutors and judges were full participants in the judicial process that resulted in that jurisprudence—and that pronouncement—in 1946.
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  In the final analysis, Putin and all other heads of state and heads of government are accountable in international law for international crimes. They do not enjoy immunity before an international criminal court for international crimes. But the reason that heads of state do not enjoy immunity in customary international law for international crimes, when prosecuted before international courts, flows not merely from a principle of natural law discoverable through the path of morality alone.




  The rejection of immunity resulted rather from a deliberate principle of positive law formulated as such by the powerful nations that hewed the path of international law at the material time. That is the story of this book.
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