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THE 
EVERYTHING®
American Government Book 

Dear Reader:

Ever since grade school, I’ve had a passion for American government. I admired politicians and elected officials the way some people admire rock stars and athletes. I fiendishly pored over book after book on the subject in search of the nuances and subtleties that help define our system of government. I sought out teachers and mentors who added special insight into the process. I even watched C-Span ever y day to view it up close. I continue to do so today.

While the exuberance of my youth may have worn off, I hope some of the excitement and passion come through in the writing, and that readers experience the same sense of wonderment and exploration that I have along the way.

Nowhere does it say that histor y, government, and politics must be boring and tedious. More than anything, my goal is to make American government understandable, relatable, and fun. I would love nothing more than for readers to take away a greater appreciation for American government, and to share it with family, friends, colleagues, and acquaintances. If I had a marketing slogan, it would simply be “Government Fever: Catch It!”
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Top Ten Things You Should Know
About American Government 

1. Only Congress can declare war.

2. The Bill of Rights is composed of the first ten amendments to the Constitution.

3. The Senate confirms presidential appointments.

4. The number of members of the House of Representatives is fixed at 435.

5. Only one president—James Garfield—was elected directly from the House of Representatives.

6. The vice president casts the tie-breaking vote in the Senate.

7. The Speaker of the House is the highest-ranking Congressional officer specified in the Constitution.

8. Congress can override a presidential veto with a two-thirds vote.

9. The attorney general is the highest-ranking law enforcement official in the United States.

10. The Supreme Court begins a new term on the first Monday in October.


Introduction 

[image: hhh]FOR SOME OF US, learning about American government in grade school and high school was an enthralling experience. For most, however, it was just one more subject to be dreaded. Fortunately, The Everything®American Government Book can make the experience easy and enjoyable—as simple as watching the History Channel  or reading a newspaper. You’ll be amazed at how American government comes to life in the pages ahead. And it might even get your youngsters to turn off the television and turn on to reading.

Understanding how our system of government works is a critical part of being a responsible citizen. Knowing the hows and whys of American government carries more importance than just being able to improve your score on the game show Jeopardy! It’s about being an informed participant in the world’s oldest constitutional democracy— a noble experiment brought to life by our Founding Fathers more than two centuries ago.

In many respects, it has been a remarkable privilege for Americans to bear witness to one of the most successful endeavors of all mankind. It is easy to forget or overlook the genius and inspiration that breathed life into the American experiment. Sometimes it helps to be reminded.

And yet with that privilege come responsibilities. As one former Speaker of the House once put it, living in a democracy isn’t easy; it requires willing members to be actively engaged in all facets of civic life. In our system of governance, there is no higher virtue than  participation and no greater vice than apathy. Unfortunately, apathy has gotten the better of participation in recent years.

Let The Everything®American Government Book serve as an easy-to-use reference guide to understanding American government—from the Bill of Rights to the presidential elections and everything in between—and the responsibilities that come with being an American citizen. If you have questions about how the electoral college works, where the presidential primaries begin, or the services that local government provides, just pick up this book and the answers are at your fingertips. It also provides practical information, such as how to register to vote, run for office, contact elected officials, and seek government solutions. Understanding our government has never been this easy.

And if you’re seeking an even deeper appreciation of our system of government, let The Everything®American Government Book serve as a companion on your quest for knowledge, a journey that ideally will last a lifetime. Perhaps it will spur some readers to take a trip to Washington, D.C., or their state’s capital to observe the wheels of government in motion. The pilgrimage will be well worth the while. There is something quite wondrous about seeing the majesty of the White House, the halls of Congress, and the Supreme Court up close, and realizing that they belong to us. The monuments of our Republic are simply awe-inspiring.

Like everything touched by human hands, our system of government is flawed. Thomas Jefferson all but confessed this in a letter to a friend more than two hundred years ago, when he wrote, “With all the imperfections of our present government, it is without comparison the best existing, or that ever did exist.” As you’ll see, that statement is just as true today as it was 200 years ago.[image: 111]


Chapter 1
The Birth of a Nation 

The American government is an institution born of reason and reflection. At its foundation lie three historic documents: the Declaration of Independence, the Constitution, and the Bill of Rights. While political leaders, movements, interpretations, and ideas have come and gone the past 200 years, the underlying principles of American government have remained the same.

Settling the New World 

The story of American government dates back to the earliest settlement of North America. Our grade-school textbooks taught us that the first settlers were religious separatists who came to America to escape the Church of England. Some did seek religious freedom; others sought a new beginning; and still others were simply attracted to the adventure of it all. A few were even fortune seekers. None had any intention of changing the world—but they did.

Early Arrivals 

The earliest English settlement took place at Roanoke Island, North Carolina. Established by Sir Walter Raleigh in the mid to late 1580s, the Roanoke Island colony is best remembered for its mysterious and sudden demise. The British government tried again, setting up a trading outpost at Jamestown, Virginia, in 1607. Although the colony managed to survive for more than ninety years, it had to contend with harsh conditions and hostile Indians. Jamestown did leave an important legacy, however: The colonists adopted a representative assembly to govern their affairs, which was an important precedent that would be observed by later colonies.

For the first 150 years of settlement on the North American continent, the king and English Parliament showed little interest in the nuances of colonial government. The Crown viewed the colonies as nothing more than a vast market for English goods and provider of an endless supply of natural resources. Government took a back seat to commerce.

The year 1620 saw the establishment of a colony in New England, when the Puritans crossed the Atlantic and landed at Plymouth, Massachusetts. The Crown did not charter these pilgrims; rather, they were fleeing England in search of greater religious freedom and tolerance.

Before touching land, forty-one men on board the Mayflower signed the Mayflower Compact—a social contract that bound them to obey the  authority of whatever government was established on land. Though the compact wasn’t a constitution, it did have a profound impact on future generations of colonists, because it established the precedent that any governing authority in the New World requires the consent of the people.  This was a unique and powerful notion that would spread throughout the colonies.

The Colonies Flourish 

By 1732, all of the original thirteen colonies were established. By this time, the colonies had already developed a strong tradition of limited government and local rule. Though technically governed from London, the colonies enjoyed an enormous amount of autonomy. In fact, all thirteen had popularly elected legislatures that passed laws, levied taxes, and set policy, and each also had a formal governing document that resembled a constitution. For instance, Connecticut had the Fundamental Orders, Pennsylvania passed the Frame of Government, and Massachusetts adopted the Body of Liberties.

Given its vast distance from the New World, and its abiding interest in commerce with the colonies, Britain found the system of home rule equally agreeable. It was a comfortable fit on both sides of the Atlantic.

Prelude to a Revolution 

Relations between the colonies and Britain remained smooth through the mid 1750s, until the French and Indian War. Although ultimately victorious, the tremendous cost of waging this seven-year war left England virtually bankrupt. Parliament decided to replenish Britain’s treasury by taxing the colonies; something it hadn’t done before.

Beginning in 1763, the British Parliament began imposing a series of taxes and demands on the colonies, including the Sugar Act, the Town-shend Acts, and the Quartering Act. The most controversial measure was the Stamp Act of 1765, which raised a tax on all printed materials—everything from newspapers and legal documents to consumer products like playing cards. The colonies rallied around the idea of “no taxation without representation” and began to boycott British goods, effectively  forcing the British Parliament to repeal the tax. For the first time, the colonies had acted in unison to thwart Britain’s will. This was an important first step toward gaining independence.

Things came to a boiling point in 1773, when a group of patriots called the Sons of Liberty boarded three British ships and dumped 342 chests of tea into Boston Harbor. In response to what was called the Boston Tea Party, King George III quarantined Boston Harbor and seized control of Boston’s government.
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Many people ascribe the following line to the Constitution: “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.” Actually, it appears in the Declaration of Independence.

The Struggle for Independence 

Alarmed by the developments in Massachusetts, the colonies convened the First Continental Congress in Philadelphia on September 4, 1774. Independence and revolution were not on the agenda. The primary action was the adoption of a Declaration of Rights and Grievances, which reiterated the colonists’ opposition to taxes and reasserted their right to home rule. The delegates also agreed to boycott British goods and raise their own troops. Ultimately, their goal was to reclaim colonial autonomy—not independence.

By the time the delegates gathered for the Second Continental Congress in the spring of 1775, fighting had already begun between the colonists and the British army. Skirmishes had taken place at Lexington and Concord in Massachusetts, and the port of Boston was under British occupation. The Congress appointed George Washington commander in chief of the ragtag militia that had formed outside of Boston, even though there was no formal declaration of war against England.

With the colonists evenly divided between British loyalists and revolutionaries, heated debate engulfed the thirteen colonies. Virginian Thomas  Paine brilliantly articulated the revolutionary cause in his pamphlet Common Sense, which sold more than 120,000 copies in the early months of 1776. “It is infinitely wiser and safer, to form a constitution of our own in a cool deliberate manner, while we have it in our power, than to trust such an interesting event to time and chance,” wrote Paine. It was a sentiment that was sweeping the colonies.

[image: 9781593370558_0018_001]

Do you know when the Declaration of Independence was signed?
Although the Declaration of Independence was formally adopted on July 4, the delegates to the Second Continental Congress didn’t actually sign the document until August 2.

The Declaration of Independence 

In the spring of 1776, the Second Congress set out to formally declare its independence from Britain. A young Virginian named Thomas Jefferson was assigned the task of drafting the document, which he presented to the full Congress in late June. After debate and revision, the Congress adopted Jefferson’s Declaration of Independence, and with that step embarked on one of the most momentous experiments in all humankind. There would be no turning back.

The Declaration of Independence accomplished three things:

1. It laid out a new governing principle—specifically, that all persons are created equal with certain unalienable rights, and that governments derive their power from the consent of the governed.

2. It set forth a specific list of grievances against King George III.

3. It formally declared war against Britain.

Winning the War 

The Declaration of Independence made it clear to Britain that the colonies were fighting for their sovereignty. King George III and the British Parliament expressed little concern, and with good reason: few believed  that a disorganized militia of peasants and farmers could prevail over the greatest army in the world.

For much of the war, the colonists suffered one defeat after another, overwhelmed by the better-trained, better-equipped, better-funded, and better-fed British army. On more than one occasion, it took everything George Washington could muster to keep the Continental Army from disbanding. But the revolutionary spirit gained momentum as the war progressed. With victories at places like Cowpens, South Carolina; Monmouth, New Jersey; and Saratoga, New York, the tide turned for the Continental Army. On October 19, 1781, George Washington defeated British General Charles Cornwallis at Yorktown, Virginia, forcing England to sue for peace.  After six long years, the war was finally over.

Articles of Confederation 

Declaring independence from Britain was one thing; creating a new government was quite another. With the backdrop of war, the colonists hammered out the Articles of Confederation in only sixteen months (from July 1776 to November of the following year). It took longer to ratify: South Carolina was the first to sign in February 1778; Maryland was the last in March of 1781. During its short existence, the Articles would account for few successes and many failures.
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George Washington was so dismayed by the Articles of Confederation that he referred to it as “a half-starved limping government, that appears to be always moving upon crutches and tottering at every step.”

A Flawed Document 

As a governing document, the Articles of Confederation was flawed from the start. With the memory of British oppression still fresh, the colonists—particularly outspoken revolutionaries like Sam Adams, Patrick Henry, and John Hancock—were wary of creating a strong central government. Most preferred a loose confederation of states, with the national  government subordinate to them. In effect, they were trying to reproduce a system of local rule that prevailed prior to the French and Indian War.

The organizing principle of the Articles was a unicameral (single-body) legislature with limited authority. Each state had one vote in this Congress, and there was no independent executive or judiciary branch. Instead, the Congress appointed temporary officers to do this work. Major pieces of legislation, such as raising revenues or amending the Articles, required a unanimous vote, which meant that any one state held veto power over the national government. When the Congress was out of session—which was frequent—a conference of delegates from each state acted in its stead.

[image: 9781593370558_0020_001]

An uprising in western Massachusetts led by a bankrupt farmer named Daniel Shays finally convinced political leaders that the Articles of Confederation was ineffective. Shays’s Rebellion was put down in the autumn of 1786, and it spurred political leaders to convene the Constitutional Convention the following year.

The Articles of Confederation lacked the power to perform the most basic tasks, such as regulating interstate commerce, establishing a national currency, taxing the people directly, enforcing treaties, raising revenues, or compelling the states to contribute monies to the national government. As a consequence, the country was an economic wreck throughout its tenure. The Articles even struggled to maintain tranquility among the states. Toward the end of the war, things got so bad that the Congress was forced to sell off western lands just to pay for the militia. For all intents and purposes, the national government existed at the mercy of the states—a recipe for failure.

A Few Important Achievements 

While the Articles of Confederation was unquestionably a failure, it did make an important contribution to the development of our nation. The Articles served to create a kind of “transition” government between the Revolutionary War and the birth of the Republic as the country went through a “cooling off” period, with revolutionary zeal giving way  to tempered reason. Leaders learned from its shortcomings, and used the experience to create the Constitution. And it even had a few outright successes, such as the Land Ordinance of 1785 and the Northwest Ordinance of 1787, two major pieces of legislation that helped settle the West.

But perhaps most important, the Articles of Confederation represents an important milestone in the history of Western democracies. For the first time, citizens used reason and logic to create a new form of government. In fact, they created something radically different from anything that had previously existed. It was a bold and dramatic first step, and although it didn’t succeed, it proved that a government of consent could be achieved through peaceful means. And it also gave our country its name: The United States of America.

Drafting the Constitution 

Even with the hard-fought victory over Britain, the survival of the young nation was still in doubt. The economy remained in shambles, there was rampant civil unrest, states were bickering with each other, and the nation lacked the ability to defend itself against foreign powers. It became apparent to the Founding Fathers that the Articles would have to be dramatically altered or replaced if the new nation was to survive.

In September of 1786, representatives from five states gathered in Annapolis, Maryland, to discuss amending the Articles of Confederation. Not long after convening, however, the group realized it would require delegates from all thirteen states to give the matter proper attention, so they decided to meet again in Philadelphia the following year.

Fifty-five delegates from twelve states (Rhode Island refused to attend) arrived in Philadelphia on May 25, 1787, with the purpose of creating a new and better government. The convention lasted the entire summer and was conducted in secret, as participants sought an honest exchange of ideas and compromise. As the first order of business, the delegates unanimously voted George Washington convention chair. It would be the only unanimous agreement all summer.

Virginia and New Jersey Plans 

Shortly after the convention convened, Virginians James Madison and Edmund Randolph, two of the most well respected attendees, submitted a constitutional proposal called the Virginia Plan, which was a radical departure from the Articles of Confederation. At the heart of the Virginia plan was a bicameral (two-chamber) legislature with the lower house chosen by the people and the upper house chosen by the lower house. The plan also called for a national executive and judiciary, both of which were to be selected by the legislature. The Virginia Plan was a bold attempt at creating a strong central government.
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Delegates suffered through brutal working conditions in the East Room at the Pennsylvania State House. With secrecy at a premium, these distinguished Americans were forced to deliberate with closed windows for the duration of the summer—one of the hottest on record. The only reprieve from the suffocating heat was an occasional after-hours deliberation at the Indian Queen, a popular local tavern.

While delegates from the large states supported the Virginia Plan, representatives from the smaller states cried foul as it became apparent that the larger states would dominate the national legislature (the number of legislative representatives would be determined by population). Other delegates feared that such a strong central government would snuff out states’ rights and restrict individual liberty. After weeks of heated debate, William Patterson of New Jersey hastily submitted an alternative document dubbed the New Jersey Plan. The New Jersey Plan wasn’t so much a new proposal as it was a modification of the Articles of Confederation. It called for a unicameral legislature with equal representation for each state regardless of population, a weak two-person executive branch, and a single judiciary body. Small-state delegates and weak-government proponents rallied around the New Jersey Plan, while big-state members stood firmly opposed.

The Great Compromise 

Delegates were at a stalemate over the two proposals. In late July, Roger Sherman of Connecticut broke the impasse with a compromise known as the Connecticut Plan. Sherman’s compromise was mostly a patchwork of both proposals. It adopted the bicameral legislature approach of the Virginia Plan (with its population-based lower chamber), and the independent upper chamber (with equal representation) of the New Jersey Plan. Small-state delegates were satisfied with the equal representation of the upper chamber (Senate), while big-state representatives took solace in the population-based lower chamber (House). A Great Compromise had been reached.

With the framework of the Constitution in place, the delegates found common ground on the remaining issues. After rancorous debate, it was decided that the slave trade would remain legal until 1808—a twenty-one-year “winding down” period—and that escaped slaves would be returned to their owners. It was believed that slavery would eventually wind down of its own volition.

Another issue related to slavery was how to count slaves for the census. Southerners wanted people of color counted equally in determining representation in Congress (because most slaves resided in the South), while northerners argued that they shouldn’t be counted at all. The delegates eventually agreed on the “three-fifths” compromise, which stated that slaves would be counted as three-fifths of a free person. This decision, combined with the failure to abolish slavery, marks the greatest shortcoming of the Constitution.

[image: 9781593370558_0023_001]

The Constitution of the United States is the oldest written constitution still in use, and one of the shortest, coming in at approximately 7,000 words. The original Constitution is on display at the National Archives in Washington, D.C., along with the Declaration of Independence and the Bill of Rights.

The delegates also came to agreement in selecting the chief executive.  Many were opposed to having the president elected by the people, who  were viewed as uneducated and uniformed. Others were adamant that the president should be chosen directly by the people. To solve the problem, the delegates came up with the Electoral College, which called for a separate body of “electors”—selected by each state’s legislature—to ultimately vote for the president.

On September 17, 1787, thirty-nine of the remaining forty-two delegates signed the Constitution (some of the original fifty-five left early). The only remaining question was, would it be ratified?

The Process of Ratification 

Ratification of the newly created Constitution was not a sure thing. There was a real concern that the document granted too much power to the federal government and would ultimately lead to aristocratic tyranny.

Sensing the struggle that lay ahead, the framers wisely stated that the Constitution need only be approved by nine out of thirteen states. They also stipulated that the states would not vote on ratification through their state legislatures—which the Founders feared would have great misgivings about the new central government—but rather through a special elective convention. Were it not for these two crucial provisions, the Constitution might not have been ratified at all.

Federalists and Antifederalists 

Opinions regarding the Constitution were divided into two camps: The Federalists and antifederalists. The Federalists believed in a strong central government that shared powers with the states, and therefore they supported the Constitution. The antifederalists were suspicious of this new central government and preferred direct democracy and local rule. In the fall of 1787, each side began publishing essays in support of its position, and today these writings represent some of the most important (and most studied) discussions on American government and political theory.

The Federalists were led by James Madison, Alexander Hamilton, and John Jay, who together wrote The Federalist Papers. Two essays in particular— James Madison’s Federalist No. 10 and Federalist No. 51—are cited  as the most persuasive in support of the Constitution, and are mandatory reading in college history classes around the country. The antifederalists were led by patriots such as Patrick Henry, John Hancock, George Mason, future president James Monroe, and Revolutionary War hero Sam Adams. Even Thomas Jefferson had misgivings about a Constitution that didn’t include a Bill of Rights. The antifederalists rebutted the Federalist Papers with their own set of essays published under the pseudonyms Montezuma and Philadelphiensis.
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The antifederalists were particularly concerned that the Constitution did not include a Bill of Rights, which they considered essential in safeguarding against an overbearing central government and protecting individual freedoms and liberty.

Race to the Finish Line 

Beginning in the winter of 1787, state conventions began the process of ratification. The Constitution was officially ratified on June 21, 1788, when New Hampshire narrowly adopted it with a 57–46 vote. However, it wasn’t until late July that it became clear the new union was destined to survive, after Virginia and New York, the two largest states at the time, approved the document. The following is the order of ratification:

1. Delaware, December 7, 1787 

2. Pennsylvania, December 12, 1787 

3. New Jersey, December 18, 1787 

4. Georgia, January 2, 1788 

5. Connecticut, January 9, 1788 

6. Massachusetts, February 6, 1788 

7. Maryland, April 28, 1788 

8. South Carolina, May 23, 1788 

9. New Hampshire, June 21, 1788 

10. Virginia, June 25, 1788 

11. New York, July 26, 1788 

12. North Carolina, November 21, 1789 

13. Rhode Island, May 29, 1790 

And with that, the United States of America got a fresh start.[image: 9781593370558_0025_002]


Chapter 2
The Constitution 

The structure of the Constitution is straightforward and simple. It establishes the three branches of government— legislative, executive, and judicial—and creates the system of “checks and balances” that defines American government. That way, each branch has certain checks over the others so that no one branch dominates. In this chapter, we’ll take a closer look at the Constitution and how it shapes our system of government.

The Preamble 

“We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.”

With those words, the framers embarked on one of the greatest experiments in recorded history—to create a nation in which the governed confer legitimacy to the government and consent to its rule. The preamble is probably the single most recognizable phrase from the Constitution. It accomplishes two goals: it defines the purpose of the Constitution and reiterates that ultimate authority rests with the people, not the government.

Article I: Legislative Branch 

Article I is the longest of the seven articles that compose the Constitution.  The framers established the Congress in Article I, even before establishing the presidency (Article II), because they believed that the legislative branch should be pre-eminent in American government. Article I consists of ten sections, some of which are further subdivided by clauses.
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The framers left it up to the states to determine who may vote for members of Congress. Prior to the Civil War, most states restricted voting to white male property owners over the age of twenty-one. Over time, the property requirement was dropped. African-Americans, other minorities, and women also were granted voting rights.

Creating the House and Senate 

Article I, section 1 of the Constitution establishes the Congress as the first branch of government with one sentence. Section 2 establishes the  House of Representatives and contains five clauses. Clauses 1 and 2 lay out the qualifications for serving in the House of Representatives, and the process for House elections.

As we learned in Chapter 1, a state’s representation in the House is based on its population size. The Constitution guarantees that each state will have at least one representative, and it originally called for one representative for every 30,000 citizens. That number has increased to 600,000 citizens per representative over the years. Today, the number of representatives is capped at 435. Section 2 also states that when a vacancy occurs in the House, the state’s governor must call a special election to fill it. Clause 5 gives the House—and only the House—the power to impeach elected officials. The framers considered impeachment to be one of the most potent checks in American government. They believed that it should only be used sparingly, and with the consent of the people.
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Many people don’t really know what it means to “impeach.” Impeachment is an accusation of wrongdoing brought against a federal official with the intent of removing him from office. In order to be removed, however, the impeached person must be convicted by the Senate.

Section 3 establishes the United States Senate. Originally, the Constitution called for senators to be chosen by their respective state legislatures. The framers did this because they wanted the Senate to be insulated from politics—a place where issues could be deliberated freely without the specter of electoral politics. They also gave senators six-year terms instead of two-year, which they thought would further remove them from the popular passions of the day.

Section 3 also establishes qualification for office, Senate leadership, the role of the vice president, impeachment trials, and the penalty for impeachment conviction. Under clause 7 of section 3, the only penalty for impeachment is removal from office. It does state, however, that the impeached individual may still be tried in both criminal and civil courts.

Provisions for Running the Show 

The next three sections establish the procedures for operating both the House and the Senate. Some of the more interesting provisions include the following:

• Congress must assemble at least once a year. When travel was difficult during the early years of the Republic, Congress did convene only once a year. In fact, most members held full-time jobs while Congress was out of session.

• Both chambers may refuse to seat a member. Although this is rarely done, it has occurred on occasion. After scandal-ridden Representative Adam Clayton Powell was elected to his twelfth term in 1968, Congress refused to seat him—his seat remained unoccupied.

• Both chambers must publish a journal of their proceedings after each session.

• Neither chamber can recess for more than three days without the consent of the other chamber.

• Congressional salaries are paid by the Department of Treasury, not by the respective states. The framers wanted all members to be paid equally, and did not want to give states undue influence over their representatives. Members of the first Congress received $6 for every day in session!

• Members of Congress cannot be arrested or sued for things said during speeches and debates made in the Capitol Building. This provision was included to encourage free and open debate.

• Members of Congress cannot simultaneously hold another federal government position. This provision was included to avoid any violations of the separation of powers clause.

The Powers of Congress 

Most scholars consider sections 7 through 10 of Article I as the most important in the Constitution, because it outlined the Congress’s powers and limitations. Section 8 is the longest of the Constitution with its eighteen clauses. Three in particular are considered the most important:

1. Commerce Clause. Clause 3 gives the Congress the power to regulate interstate commerce and trade with foreign nations. Over the years, the commerce clause has expanded to give Congress the ability to more or less regulate the national economy. Recently, there has been an attempt by the courts to “roll back” the power of the commerce clause in keeping with the framers’ original intent.

2. Declaring War. Clause 11 gives Congress—not the president—the power to declare war. The framers did not trust the president to declare war; they feared that the power could easily be abused by a would-be dictator or tyrant. Since the Korean War, Congress and the president have struggled to find a balance between the right of the Congress to declare war and the role of the president as commander in chief.

3. The Elastic Clause. Clause 18 of section 8 gives Congress the power to make all “necessary and proper” laws that would help execute the enumerated powers of the Constitution. Many scholars consider this the single most important provision of the Constitution—the clause that makes it a “living document.”

The framers explicitly denied certain powers to both Congress and the states. Section 9 prohibits Congress from passing any law that inflicts punishment on an individual without a trial or provides punishment for acts that weren’t illegal when the act was committed. It also prohibits Congress from taxing commerce between the states.
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One of the more obscure—and interesting—provisions in the Constitution is clause 8 of section 9, which prohibits the federal government (as well as the states) from granting a title of nobility, such as duke or duchess, to citizens and noncitizens.

Article II: Executive Branch 

The second article of the Constitution establishes the executive branch and defines the powers of the presidency. This article is divided into four sections.

Section 1 

Section 1 of Article II establishes the office of the presidency, and the method for selecting the president—the Electoral College. The College is a group of people known as “electors” who select the president of the United States. The framers devised this system because they had little confidence in ordinary citizens’ ability to choose the right president, and they believed that the states should have weighted influence relative to population size.

The Electoral College is composed of electors who equal the number of representatives and senators from a state. For instance, the state of Alaska—with its two senators and one House member—has a total of three electors in the Electoral College. When citizens vote for a presidential candidate, they are actually voting for the electors from that state. In order to become president, a candidate must receive 270 votes in the Electoral College. If neither candidate receives the requisite 270 electoral votes, then the House of Representatives determines the president. This first occurred in 1824, when John Quincy Adams was selected president by the House of Representatives after Andrew Jackson failed to receive a majority of the Electoral College votes. Jackson’s supporters cried foul, and used the “stolen” election of 1824 as a rallying point for their 1828 victory.
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How does each state choose electors for the Electoral College?
 Every state except Nebraska and Maine has a “winner takes all” system, meaning that the presidential candidate who wins the popular vote receives all the delegates. In Maine and Nebraska, electors are apportioned by Congressional district—the candidate who wins the popular vote in a Congressional district receives that district’s electoral vote.

In section 1, the framers gave Congress the power to determine when presidential elections are held and when the Electoral College meets. Congress set the Tuesday after the first Monday in November in every fourth year as the presidential election day, and the Monday after the second Wednesday in December for the meeting of the Electoral College. Finally,  section 1 established that the president’s salary cannot be diminished during his term in office and that he cannot receive other forms of payment while in office.

Section 2 

Unlike section 8 of Article I, which uses eighteen clauses to enumerate the powers of Congress, section 2 of Article II accomplishes the task of establishing the power of the presidency in only three clauses. In particular, the clauses cover the following duties and limitations:

1. Commander in Chief. Clause 1 states, “The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States.” The framers wanted all military authority to ultimately reside in civilian control, but they wisely divided war-making between the president and Congress. The president is commander in chief, but only Congress can formally declare war.

2. Treaties and Appointments. As we’ll learn in Chapter 9, the power to make treaties and appointments has been one of the president’s most acted-upon constitutional powers. When drafting the Constitution, the framers believed that this would be the president’s main power.

3. Filling Vacancies. When Congress is not in session, the president has the power to make temporary appointments without Senate approval. Known as recess appointments, these temporary appointments expire at the end of the Congressional term. Every president since Washington has made recess appointments—some more controversial than others. Recess appointments are most commonly used when the Senate refuses to take up a presidential nominee.

The Last Two Sections of Article II 

Section 3 requires the president to give Congress information regarding the State of the Union, and section 4 prescribes impeachment for all civil officers who commit high crimes or misdemeanors.

Many of the powers and duties that the president enjoys today are not written in the Constitution, but are the result of precedent, court decisions,  and the expanded role of government. At times throughout history, the expansion of the president’s powers has created tension between the executive and legislative branches.

Article III: Judicial Branch 

Article III establishes the judicial branch of government and the federal court system: “The judicial power of the United States shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.” In accordance with this statement, Congress created the lower court system (Judiciary Act of 1789). The framers also provided that federal judges would serve lifelong terms and that their pay could not be diminished. They wanted the judiciary to be impartial and immune from political and other pressures. With that being the case, federal judges can only be removed by impeachment and conviction. This remedy has been used sparingly; only thirteen judges have been impeached and removed from office.

A notable provision of Article III is the definition and punishment for treason. Treason is defined as “giving aid and comfort” to the enemy or levying war against the United States. The framers left it to Congress to decide the punishment for treason, which Congress in turn has defined as a minimum of five years in prison and a maximum of death.
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How many civilians have been executed for treason or espionage?
In 1953, Julius and Ethel Rosenberg became the only American civilians to be executed for treason after they were convicted of providing atomic weapon secrets to the Soviet Union.

Article IV: Relations among the States 

Article IV of the Constitution establishes the relationship among the states, and is an important point of distinction from the Articles of Confederation. Under the Articles, the states were in “confederation” with each  other, meaning that they were largely independent. Because this system was largely a failure, the framers were determined to find a balance between a strong central government and the powers of the states.

What they came up with was federalism—a system of government in which authority is shared by the federal government and various state governments. The framers settled on this system because it satisfied those delegates who believed a strong central government was necessary to create a union as well as those who wanted to preserve state autonomy.

The framers enumerated several key doctrines in Article IV that helped construct the federal model of government:

• Full Faith and Credit Clause. This clause mandates that the states respect each other’s laws, legal decisions, and records, such as driver’s license, marriage proceedings, divorce records, and the like. In recent years, there has been much speculation about whether the full faith and credit clause would mandate that same-sex marriages in one state be recognized in all fifty states.

• Privileges and Immunities Clause. This clause establishes that a state can’t treat nonresidents any differently than it treats its own residents. 

• Extradition Clause. Accused persons who flee to another state must be returned to the state where the crime was committed.

• Admission of States. Section 3 provides that only Congress can admit a new state into the Union. This provision held greater importance in the nineteenth century, when admission to the Union occurred on a regular basis.

• Republican Form of Government. Section 4 establishes three important doctrines. First, states must elect their government officials. Second, the federal government is bound to protect the states from foreign invasion. And third, the state governments can call upon the federal government to quell domestic violence within their states.

Article V: Amendments 

The Constitution can be amended in one of two ways. The first (and more common) approach requires a two-thirds vote of each chamber of Congress,  followed by ratification by three-fourths of all the state legislatures. The second approach requires two-thirds of the state legislatures to call for a constitutional convention. This method has never been tried.

Every section of the Constitution is subject to amendment except one: States must have equal representation in the United States Senate. This provision was a central tenet of the great compromise.
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There was a second provision of the Constitution that was also exempt from amendment. Under section 9 of Article I, Congress was prohibited from outlawing the international slave trade prior to 1808. After 1808, Congress outlawed the importation of slaves, although slavery itself wasn’t abolished until the Civil War.

Article VI: National Supremacy 

This article establishes the supremacy of the Constitution. Referred to as the supremacy clause, it declares that all federal laws take precedence over concurrent state laws. Put another way, any local or state law that contradicts federal law is considered unconstitutional. National laws that are parallel to state laws are said to “pre-empt” state law, or take precedence over it.

Article VI also requires every federal and state official to pledge—with an oath—to support and uphold the Constitution of the United States, and bans religion as a qualification to hold any federal or state office.
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The Constitution ends with the seventh Article, which simply states, “The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same.”


Chapter 3 
The Bill of Rights 

The Bill of Rights has come to symbolize the ideal that forms the basis of the American system of government: Freedom. Freedom to speak out against the government; freedom to assemble peaceably; freedom to worship; freedom from government intrusion. While some Americans would have difficulty in pointing to the Constitution as the source of our system of checks and balances, far fewer would have trouble identifying the Bill of Rights as the repository of our basic freedoms.

How the Bill Was Born 

Contrary to common belief, the Bill of Rights did not introduce the concept of inalienable freedoms from government power. In fact, the early settlers and colonists began defining liberties shortly after setting foot in the New World.

Maryland passed the Toleration Act of 1649, becoming the first colony to codify religious liberty. The others soon followed suit. A decade earlier, Massachusetts had adopted the Body of Liberties, a rudimentary bill of rights that (although it was silent on religious freedoms) guaranteed the right to assemble peaceably, the right to a jury trial in civil cases, the equal protection of laws, and compensation for private property taken for public purposes, among other things. William Penn took it one step further, creating a long list of enumerated rights in Pennsylvania’s first Constitution, which was adopted in 1682.

State Constitutions 

Following the Declaration of Independence, the states began adopting new state constitutions. The first of these efforts, the Virginia Constitution of 1776, actually begins with a sixteen-point Declaration of Rights that restrained all three branches of government—executive, legislative, and judicial. It was the first to proclaim that all men are created equal, and that all power derives from the people.
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