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Map 1. New Mexico’s nineteen Pueblos, the Navajo Nation, the two Apache tribes, and eighty-seven school district boundaries. Developed by Johnathan Sylversmythe.
















Preface



Wilhelmina Yazzie


The book begins with an interview with Wilhelmina Yazzie, the lead plaintiff in the Yazzie lawsuit. We have kept the integrity of the interview, presenting it with minimal edits.


YAZZIE: I grew up in Casamero Lake, New Mexico, which is the eastern part of the Navajo Nation. I grew up with no running water or electricity, but I’m very thankful that I grew up traditionally, learning Navajo as my first language. I was raised by my grandparents. I had my grandmother until she passed away when I was ten years old. My mother at the time was a single mother and was going to school and working as well, so I spent the first ten years of my life with my grandmother, following her and learning from her and everything. Then, just recently, my mother passed. It’s going to be five years this month. My late mother was an educator for thirty years.


She was a Head Start teacher and had gone into preschool teaching and then also secondary elementary school. She’d been teaching for quite a while, and so I was pretty much raised with the sense that education is important, which was very important to her as well as her children. When I say her children, it wasn’t just me and my siblings. It was the whole community as her children that she deeply cared about. In her earlier years, I know that she talked about being shipped off to boarding school at Intermountain in Utah, and that’s where she attended high school and graduated, and she was the only sibling among her family that graduated from high school and college and then, of course, my uncles, the younger ones. For me, I attended Gallup McKinley County Schools when growing up because I was living in Casamero Lake and the closest school was Smith Lake Elementary, which is closed down now, but that’s where I went to school. My first teacher was my mom, of course, because she was a Head Start teacher.


Then from there, I attended Smith Lake Elementary from kindergarten through fifth grade. After that, I went through mid[dle school] and high school and graduated from there, and then I went on to attend college. I started here at UNM Gallup, which I was not prepared for even though it was a branch [sic]. I was not prepared for college, and it took me a while to get into my required classes because there were a lot of pre-reqs and a lot of other classes that I needed to take in order for me to get to those required classes for my degree. Nonetheless, I completed it, and I obtained two degrees, and now I’m currently going back to school at the main campus with online classes at UNM. I’m currently living here in Gallup and working here. I’m a tribal court advocate. I’m able to practice law in Navajo Nation among my people. Also, I’m a paralegal. I’ve been in the legal field for quite some time. I think it’s been about maybe fourteen to fifteen years. Again, with my tribal advocacy and me learning my language and knowing my language, it’s a great asset.


I’m very grateful to assist my Diné people and my Diné clients and speak to them in our language. There’s so much more meaning and so much comfort when I talk to them in my language. I do have a partner, who is of the Oglala Lakota tribe of South Dakota, and we have three beautiful children. Two boys and one girl. My oldest is Xavier, and then after him is Reese, and then my youngest is Kimimila. Kimimila means butterfly in Lakota. She’s five years old and she just started kindergarten. Reese is actually a sophomore in high school now, and my oldest Xavier is in college. He went on to college. A little background on my son Xavier—my son Xavier also grew up in Casamero Lake until we moved to Gallup when he was about eight years old. I was a single parent at the time and commuting to Gallup for work and school—especially with the young child—was pretty hectic, and it was too much, so we moved closer, and we moved into Gallup. He attended the Gallup McKinley County School, public schools as well.


He started at Jefferson with pre-K; unfortunately, at the time, my mom was about to retire, and she wasn’t teaching pre-K or Head Start anymore. She was actually teaching second grade. My mom wasn’t able to be his first teacher as it was for me, my siblings, my cousins, my other brothers and sisters in the family. Xavier started pre-K at Jefferson Elementary. He stayed there all the way until fifth grade. After that, he went to JFK Middle School and then on to Miyamura High School. He graduated this past year in May from Miyamura; now he’s in college. He’s very creative and very talented. He loves art, he loves music. He did play sports as well, growing up with the schools, and also with the city leagues. He is such an awesome big brother. He’s just overall such a great individual, and I know that as a parent, as a mother, I have been hard on him to make sure that his education is going well. Aside from that, with his peers and all those things that come about when you have children, most of all, he gives me joy and he’s my greatest son. That’s a little background of Xavier and I.


So, what sparked my decision to join the lawsuit against the state? First of all, going back, I was taught through my traditional teachings that our children are sacred. As a mother, as a Navajo woman, my children, our Indigenous children, are very important. Their future, their education. My mother was a great inspiration in my decision to join the lawsuit. She taught me the importance of what being a woman meant, “what a mother means,” and most of all our responsibility, which is a sacred trust to our children—that they’re protected, that we guide them in the right direction, that we prepare them for what we call life. Also, my late grandmother also growing up with her even though I was up to ten years old after she left, I do remember that she always stressed to my mother and my aunts, my uncles, and my family members growing up that you have to be tough to be a parent because as a parent, our children are our priority above everything else. We have that responsibility. Just growing up in that matriarchal environment with my grandmother and mother really motivated me, and I knew that I needed to stand up for my children and our Indigenous children. That’s pretty much what sparked it. Also, I was moved by the inequities that our children received in the public school system. When I say our children, I mean our Indigenous children, our children of color, our English language learner children, our low-income children, especially our children with disabilities—they’re starved of resources in our school, in our public school system. Our children are placed on the last pedestal of everything. Of everything. I experienced it, and I’m sure other families have experienced it. As a person of color or an Indigenous person, there’s no equality. There are things that I feel like are provided and given to us just—I’m not sure how to explain it but just to—I don’t really want to say it in a way. Well, I guess to shut us up. One way I would say it. Overall, our children are not provided the sufficient education that they have the right to and deserve. That also sparked my decision to join the lawsuit. Going back to experiences that I had with the schools where my son was in third grade at the time when we started discussing the lawsuit and then initiated it. My son is a brilliant and smart boy. However, when he struggled with some subjects in school, there was no academic support. Of course, they had an after-school program, maybe like thirty minutes to an hour, but it was more of an extracurricular activity after-school program; there was no tutoring, there was no assistance and on how to prepare the children to further assist them. I felt like it was more of babysitting, I guess, and I hate to say that. When he went, and I would ask questions, “Did you get help on your math? Did you get help on this?” “Oh, no, we played this, we drew this, we created this.” I, as a parent, took the time, after work, to sit down with him to help him look for resources online.


We were fortunate enough to live here in town with Internet access and computers. I’m not like some of my family members that live in the tribal lands who struggle with no Internet, no technology, no other type of resources. I was one of the resources as well, helping them out printing things, searching for things, and just being there for my family. Again, there was no academic support. Then, of course, when it came to the testing and the standardized testing, he always scored below his grade level. Of course, during parent-teacher conferences, I would raise my concerns, and I would ask them, “How do we help him to score above these levels, although he’s getting good grades, he’s on a roll.”


All these things, and a lot of times there were substitute teachers that were there for long periods of time, even months, who didn’t teach the curriculum and the subject that they were substituting in because the teacher wasn’t available, or the teacher was gone or there was no teacher at all. I think that was one of the biggest barriers was substitute teachers that were there to substitute and look after the children, but not yet really teaching the curriculum that they needed in order to pass these tests. Again, our schools have limited resources, not enough textbooks is another thing that I struggle with. I think I mostly struggle with that in middle school.


My son would have homework, my other son would have homework, and they didn’t have a textbook. When I helped them with their homework, it was like, “Okay, where do we get this information? Where is the book?” “Well, the teacher said we couldn’t take the books home because there’s not enough and if we take it home with it might not come back” sort of thing. Then I would reach out to the teachers and see if we could get copies or make copies. That was another route that I had to go on my own to try to help my children with their homework. I think, middle school, also computer lab, I remember my son telling me that there were three to four students to a computer sharing a computer during a computer class. Some of those days he wasn’t able to actually do the actual computer work and just looked on because they were sharing. Not enough textbooks, classroom supplies. I remember teachers giving us a list of things that our children needed to bring. At times, there were old socks, old shirts for the boards. Then, especially now with the pandemic that’s happening, there’s not enough technology like laptops and tablets for our children, especially those families with more than three kids. No Internet access, no broadband, especially for those that live on our tribal lands.


Parents do reach out to me and call me, my family members, and I have family members that come out an hour and a half away from where they live in order to come to my house to use the Internet to help their children and those types of things, just limited resources. There were limited resources that Xavier and our children were lacking. The substitute teachers who have been there for extended periods of time, not enough counselors to make sure that our children were placed in the right classes and are prepared to be career and college ready.


I know that when he got to high school coming from middle school as an honor roll student, when we first got his class schedule, I know it was an exciting time; he’s going into high school. When we got his class schedule there were some classes that we were not sure about. I went to the counselor and asked if Xavier was able to get into any advanced classes because I was pretty confident, and he was confident himself, that he could be in advanced classes, and because he was getting straight As and on the honor roll.


I met with the high school counselor, and she didn’t know who my son was or all that. I understand, because she was taking care of over two hundred students. I asked, “How do I get my son into AP classes? How can we do that?” She said, “Well, it depends on his grades and his school records.” I said, “Okay. Well, he’s always been pretty good, had good grades, straight As, honor roll, whatnot.”


Freshman year he went to high school. At that time, my other son was in middle school. He struggled a little bit more than Xavier did, and for him, I always contacted the school principals, counselors, and had to go through different avenues. There were no after-school programs, no language programs for children. A Navajo culture class was limited and sometimes they weren’t offered. Our language class was an elective, so our children could elect to take Navajo class or they could take Spanish, French, or any other language class. These resources are worse in our schools on our tribal land. The transportation issues, social services, and just programs that our children need to be academically set, and most of all, no culturally relevant curriculum. There’s no inclusion of who we are, our history, and so forth. Just from all of this, every time I contacted the schools there were just excuses. I totally understand some of the teachers, it’s out of their hands. Some of them did go out of their way to help our children with their own funding or own resources, but a lot of times teachers were not given enough support to be there for our children.


We have had a lot of support from our legal team. They’ve always been there to guide us and everything, and they literally fought for us. Our expert witnesses, our advocates, our supporters, and we parents stood up on behalf of our children. We stated our concerns, we stated our experiences, we stated everything that we’ve been fighting for our children. When this first started, at first from the beginning, I had my doubts, I’ll be honest. That is because as an Indigenous person and the history of what my people experienced was not always in our favor. They actually have never been in our favor, but then more parents stepped up and got involved, and that provided more confidence. Most of all, this education lawsuit was for our children, our children’s future. I know that there was a lot of preparation and legal stuff going on during the course of the lawsuit. We were deposed, we had depositions. We had to provide documents such as our children’s school records, different resources that we use and how we help our children, what they go through. All kinds of stuff. There was a lot of paper trail that I’ve done: who I talked to, on what day, what time, what kind of response I received, if there was a resolution to it, and how did we go about it. Just those type of things.


During that time, I think a lot of the parents that were involved in this case, we stayed out of the public, but I still advocated on behalf of my children with their education at their schools, and I help other parents. We seek other alternative resources to help our children with their education, making sure that they were on top of their work, that they receive what they needed. Through the course of this legal proceeding, I stayed optimistic because in our Diné traditional ways we have to stay positive. We have to have a mind concept of where we have to keep the balance of harmony, what they call Hózhó. We had to keep that balance, we had to stay positive just with prayers and all that. I stayed optimistic for our children.


INTERVIEWER: Are you satisfied with the outcome of the lawsuit?


YAZZIE: Yes, I am. We won the decision [chuckles]. We won, proved our case against the state, and we won. I’m forever grateful that the late Judge Singleton ruled in our children’s favor. The decision and order we know was pretty lengthy. She had stated everything. Gosh, there was so much that’s in the order. I’m just forever grateful that this is the start of something. I can’t thank our legal team enough, including our educational experts who also testified on behalf of our children. The outcome came about, we won, and now it’s just enforcing of the court order. Working with the state to be there for our children, to provide for our children, to get what they need and deserve, and all that. It’s just enforcing the court order.


INTERVIEWER: Why do you think a book like this is important?


YAZZIE: I think a book like this is crucial, and I’m very grateful that this book is being created. It will educate all about what the case is about, the history of what the case is, the current events of the case, and to recognize all those that are involved in changing the education system for our Indigenous children. Changing the narrative and, most of all, what it means, what do our children mean to us. The importance of our children. This book will be about the truth. The truth of the lawsuit, the experiences, all that have been involved. I think this is going to be a great book, and I appreciate everyone that has taken their time and effort in putting this together. I’ll be forever grateful to you all and everyone, so ahéhee'.


Lastly, last thoughts I may have. My upbringing and my Navajo traditional ways and Navajo being my first language, growing up with my grandparents, in that setting I was taught a lot about our fundamental values of life growing up. My mom was a great influence in all these things. Child in the English dictionary, the definition in English is just pretty straightforward. It’s a young human being below the age of puberty. That’s how a child is defined in English. But when we define a child in our Indigenous language and ways, it has so much more meaning, and it’s defined in greater length than this simple descriptive definition that’s in English. If you go see an elder or grandparents or parents, a child has a lot of meaning, and our children are of great importance. They are sacred; we view them as sacred. They’re beautiful, they’re precious, and most of all, they’re our future. It’s our responsibility that we set them on the right path. In my Navajo way, we say that we set our children on the right path of the yellow corn pollen road, and we prepare them for iiná, or life. That’s a responsibility for me as a parent. The Navajo language is the teaching that I was taught and, of course, the four directions in my traditional ways. What I would like to see in the future for our Indigenous children and all children of color—all that we have involved in this school suit, English language learners, children with disabilities, low income—is inclusion and equity. Our children have the right to be career- and college-ready. They have the right to be given the academic support, and they’re deserving of an equitable education. All children are. We need to be brought up from the low pedestal that they always put our children on—that they put us on. We need to be brought up equally with everyone else. I think that’s the main thing about this whole thing, is that we want our children to be included and to receive what they need and what they deserve. As a parent, for me, I try my best at home to guide them and to teach them in my ways and be there for them, even with their education.
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Figure 1. Wilhelmina Yazzie (Diné) and her son Xavier at their home in Casamero Lake, New Mexico (population of 518). Mrs. Yazzie initiated the lawsuit against the State of New Mexico in 2014. The Yazzies live fifty-six miles from the Gallup McKinley County School district, which Xavier attended as a third grader. Photo credit Hondo Louis. Funded by UNM’s Center for Regional Studies and Native American Studies Department.
















Introduction



An Examination of the Yazzie side of the Yazzie/Martinez Lawsuit


Wendy S. Greyeyes, Lloyd L. Lee, and Glenabah Martinez


Presently, no book addresses the impact of the Yazzie/Martinez v. State of New Mexico case. We seek to address this rift, bringing together the analytical perspectives of educators, policy analysts, attorneys, and professors in a way that will help educators (both preservice and in-service) understand the dilemmas impacting their communities and their own role shaping future policies and curriculum centered on one important aspect: recognizing Indigenous or Native American students as the leaders of New Mexico. We must embrace the motto of the Farmington, New Mexico, Navajo Preparatory School: Yideeskáágóó Naat’áanii, meaning “Leaders Now and into the Future.” While the main audience we have in mind comprises educators and education leaders, higher education and education policy analysts and advocates will find the book relevant to their work as well.


This volume consists of a collection of essays, witness stories, and photographs meant to educate stakeholders on the significance of Yazzie/Martinez and lay the groundwork for a new vision of education in New Mexico for Native American children. It addresses the imperative that future educators understand the disenfranchisement of Native students and the state’s impact on American Indian education. In addition, the book includes chapters from legal advocates, providing context and relevancy to the Yazzie/Martinez case in ways that should be clear to students and educational leaders. As we highlight the significance of the Yazzie/Martinez case, we recognize an urgent need to create a volume unifying the many partners who have played an influential role in both the case and the remedy. Indeed, the story of Yazzie/Martinez unites the space of the courtroom and its impact upon the classroom.


This book is focused on an important court decision with far-reaching implications for educators generally and more specifically the future of Native American education in New Mexico and the United States. We recognize the legal battles around a tribal remedy have been a sore point of contention among state, educational, and tribal leaders. The tribal remedy, a collection of educational recommendations developed by New Mexico tribal leaders and educators that focuses on transformative change, is undermined by rigid educational definitions that rely on the legal definitions of an outdated educational threshold of adequacy. Once the state meets this threshold, it sees no need to exceed existing definitions. This book explores this dilemma. As we have learned, adequate is not sufficient for our Native American students. Particularly within a state that has an active Indian education act, it is appalling that the rhetoric from New Mexican state leadership about supporting tribal sovereignty falls to the wayside when tribal leaders and community members demand improved educational outcomes for their children. We believe that the efforts by state leaders—meaning the secretary of education, public school boards, and school administrators—to continually chip away at the educational hopes for Native American students must be exposed. The counternarratives of students and families resisting state leaders’ efforts to reform American Indian education without tribal input must be heard. This is especially evident in the accounts of several witnesses who are part of this book. It is imperative we examine the educational deficiencies and successes within New Mexico’s public education system, a process that requires a deep exploration and recognition of the voices of students and families, which are continually dismissed. Native Americans have historical experience with such dismissiveness, and the fight to resist it evidences Native peoples’ strength, courage, and persistence. It is the fortitude of a people who will not give up on their children. We hope that this book will bring clarity to our students and educational leaders and inspire action.


We recognize the need to put together a book that captures this pivotal point in time. We also recognize that the lawsuit brought by Yazzie was combined with the Martinez case. For us, the unique cultural and historical experience of our Chicano/a and Hispano/a relatives is undermined through this combined effort. To recognize this unique experience, we have employed the terms Yazzie/Martinez case or Yazzie/Martinez lawsuit, which allow us to resist the colonial move of clumping the minority experience. We have learned too often that Native people are continually clumped into categories of the minority or classified as “something else.” We have chosen this move not out of disrespect but as a recognition that Native people are the stewards of this land, a role held long before the colonial project undermined our tribal sovereignty. Therefore, we respectfully recognize the court’s use of Yazzie/Martinez as the standard reference point, but we have made the decision to bring the focus of Native American students to the center of our analysis. The Yazzie side brings to light the unique historical, colonial, and settler experiences for Native peoples, which are remarkably different from the issues characterizing the Martinez lawsuit. This decision was not made lightly by the co-editors, but we are convinced it was the right one, particularly because the book is designed with Native American students in mind.




Constructing Critically Conscious Educational Reform


Scholarship on American Indian education captures the historical twists and turns of both federal and state authorities constructing an education system meant to undermine tribal sovereignty and to assimilate Native American students. Within this literature, educational reform arises as a constant theme. Throughout, the contributing authors point out that educational reform must not make the mistakes of the past. Reform must be conscious and carried out with an awareness of the historical challenges and unique cultural and racial experiences encountered by our Native American students.


This is reflected in the rich canon of works about American Indian education, beginning with the Meriam Report in 1928, titled The Problem of Indian Administration.1 This report is an early recognition of the deficiencies in education across the United States and recommends increased funding for Native American students across all federal and state school systems. Much later, in 2004, Reyhner and Eder (2004) provide a comprehensive review of the history of American Indian education, beginning with the colonial encounter and missionary activity to the period of self-determination when tribes began making decisions to control their schools. In their introduction, they reflect on the dangers of modern education reforms relying upon outcomes assessments, state and national standards, and use of high stakes testing.2 Their advice for the future of American Indian education is to understand the past failures and successes characterizing Indian education and to focus on supporting the latter.3 Later still, in the 2015 Red Pedagogy: Native American Social and Political Thought, Sandy Grande describes how education was a project designed to colonize American Indian minds as a means of gaining access to Native land, labor, and resources.4 She provides a thematic account of the historical relationship between schooling and American Indians categorized in terms of eras:




	The period of missionary domination, from the sixteenth to the nineteenth centuries;


	The period of federal government domination, from the late nineteenth to the mid-twentieth centuries; and


	The period of self-determination, from the mid-twentieth century to the present.5






Grande stresses that any educational reform must happen in conjunction with the “analyses of the forces of colonialism”; otherwise, it becomes a “bandage over the incessant wounds of imperialism.”6 Collectively, these scholars provide recommendations based on their rich analysis of the historical legacy of Indian education. Vine Deloria Jr. also provides rich insight on Indian education in a booklet of eight essays, Indian Education in America.7 He points out that “Indigenous knowledge… was the realization that the world and all its possible experiences, constitutes a social reality, a fabric of life in which everything had the possibility of intimate knowing relationships because, ultimately, everything was related.”8 Deloria’s depiction of Indigenous knowledge is contrasted to Western educators devaluing these perspectives because they do not align to Western conceptions of knowledge and science. Deloria examines this conflict and challenges scholars to reconsider the contribution and the knowledge of Indigenous peoples. This statement of recognizing the local knowledge systems within each community is a necessary aspect of decolonizing tribal perspectives and valuing the rhetorical sovereignty of tribal nations in any educational reform. This booklet sets up Deloria’s future work, Power and Place: Indian Education in America, coedited with Daniel R. Wildcat.9 Overall, numerous authors (e.g., Brenda J. Child, David Wallace Adams, and Francis Paul Prucha) have written extensively on the history of American Indian education, focusing on the boarding school period.10 Notable contributions include work on institutional racism and American Indian education (Huff), the rise of the first tribally controlled school system (McCarty and Roessel Jr.), survival in education (Villegas, Neugebauer, and Venegas), the politics of curriculum and instruction in urban public schools (Martinez), decolonizing education (Battiste), Indigenous leadership in education (Aguilera-Black Bear and Tippeconnic III), and American Indian education, critical race theory, and the law (Fletcher).11 What we find in the extensive collection of works about American Indian education is that the only beneficiaries of the form and function of school are white Americans in all educational systems.


Although Sandy Grande points out that we are experiencing an era of self-determination, the potential benefits of this fact have yet to be reached.12 The process of taking full control and accountability of school systems is described by John P. Hopkins in Indian Education for All: Decolonizing Education in Public Schools and Wendy S. Greyeyes in The History of Navajo Nation Education: Disentangling Our Sovereign Body.13 To resist these limitations to Indian education and the harmful policies as we strive for an adequate education, it is imperative we reconfigure spaces of learning and strategize methods to decolonize these spaces. This work is being accomplished by Teresa McCarty and Tiffany Lee in their 2014 article, “Critical Culturally Sustaining/Revitalizing Pedagogy and Indigenous Educational Sovereignty,” and can also be seen in Jeremy Garcia’s “Critical and Culturally Sustaining Indigenous Family,” Matthew Sakiestewa Gilbert’s Education beyond the Mesas: Hopi Students at Sherman Institute, 1902–1929, and Leilani Sabzalian’s Indigenous Children’s Survivance in Public Schools, all works that focus on transforming educational curriculum about American Indians.14 In addition, the authors in the 2020 volume coedited by Alayna Eagle Shield, Django Paris, Rae Paris, and Timothy San Pedro, Education in Movement Spaces: Standing Rock to Chicago Freedom Square, recognize education occurring within social movement spaces and a shift toward viewing the world as a classroom.15 Another book, coedited by Pedro Vallejo and Vincent Werito, Transforming Diné Education, speaks to transforming Diné educational teaching practices.16 This work brings with it a concerted pedagogical focus on Navajo values as an important element to integrate into teaching. Finally, as we think about educational reform, we want to note other books that are rethinking past educational reform and how it fits into our consciousness as Indigenous defenders of education. The identified publications are revisiting and inspiring a rethinking of the impact of the American Indian educational experience.


Overall, we see the spectrum of existing work on American Indian education as abundant. However, we believe there is still a lot of work to be done. More work must be done to address each state’s political and social influences and impact upon public education for Native American students. This is especially true against the backdrop of a global pandemic and social movements occurring nationally that are reconfiguring the meaning of education.







Focusing on the State as a Site of Struggle


The impact of the Yazzie/Martinez case must be cast against the historical and colonial backdrop of American Indian education. It has been long known and understood that American Indian children have not been a priority for states. A 2019 National Congress of American Indians report, Becoming Visible: A Landscape of State Efforts to Provide Native American Education for All, provides a descriptive analysis of a state survey inquiring into the funding, curriculum, and staffing in each state.17 Currently, only thirty-five states have federally recognized tribal nations, and of those, twelve have some form of an Indian education act, with California being the most recent to push for developing an act.18 The report highlights twenty-eight states surveyed, of which twelve have permitted Native American standards, curriculum, and content into their social science area.19 It is clear that the invisibility and erasure of Native peoples begins in the classroom and perpetuates itself in the state legislative halls.


In New Mexico, the unique tribal terrain includes twenty-four Native Nations, including the Navajo Nation, nineteen pueblos (the twentieth pueblo, recognized by the All Pueblo Council of Governors in 2009, is located in the Yselta section of El Paso, Texas), and three Apache Nations. In “Indigenous Research Perspectives in the State of New Mexico: Implications for Working with Schools and Communities,” Minthorn et al. describe the unique history and sovereign power retained by Native Nations in New Mexico; indeed, tribal sovereignty has endured the colonial effects of Spanish, Mexican, and currently, American states.20 Although New Mexico continues to control Indian education, tribes have exerted their authority in many unique ways reflected in the New Mexico Indian Education Act (NMIEA), which requires consultation with tribal nations regarding their educational policies. Minthorn et al. explain that “tribal nations are in the position of accepting or rejecting state policies and services they determine to be either beneficial or contrary to the needs or interests of their communities.”21 Although this appears to give tribes an advantage within the game of educational policy, this advantage is still constrained by a colonial institution of power reflected in how states are structured. For example, when tribes demand that schools continue to teach remotely due to the COVID-19 pandemic challenges, they are met with resistance from school leaders, which is discussed by former Navajo Nation president Jonathan Nez in the conclusion of this book.


This book is necessary to understand the role of the state’s structure in shaping and forming how decisions are implemented, interpreted, and enforced. We are seeing within this lawsuit the strong convergence of state actors continuing to push their agendas. The state is structured as a three-branch system: executive, legislative, and judicial. The executive branch is the governor, lieutenant governor, and thirty-three departments and offices responsible for executing the laws of the State of New Mexico. One of these departments, the New Mexico Public Education Department (NMPED), is led by a secretary of education. At least three secretaries of education have served in the current administration under Governor Michelle Lujan Grisham: Arsenio Romero (February 2023–Present), who replaced Ryan Stewart (August 2019–July 2021), who replaced Karen Trujillo (January 2019–August 2019). Under the Lujan Grisham administration, an assistant secretary of Indian education position was unstaffed for the first twenty months. Lashawna Tso filled the seat in October 2020 and departed in June 2022. Eleven months later, KatieAnn Juanico filled the seat in May 2023. NMPED is responsible for carrying out and implementing the policies directed by the secretary of education, which include the regulatory oversight of eighty-nine school districts across New Mexico.22 The annual Tribal Education Status Report identifies twenty-three districts and seven charters that serve Native public school entities with approximately 35,300 American Indian students. Approximately 5 percent of the statewide district staff is identified as American Indian.23 The eighteen-member body of the Indian Education Advisory Council serves to advise the secretary of education on American Indian educational matters. They are nominated to serve by their respective Native Nation, pueblo, tribe, or urban Native community. But the advisory group does struggle to fill a quorum for their meetings, and advisements to the secretary of Indian Education are neglected.


The legislative branch is responsible for creating the laws impacting the state. The New Mexico legislature is split into two chambers: the House of Representatives, composed of seventy members who run for reelection every two years, and the Senate, composed of forty-two members who run for office every four years. All legislators must live in the districts they are elected to represent. The state legislature creates bills in the form of legislation. A bill may begin in either chamber, but to become law, it must be passed by both houses and signed by the governor. In the legislature, there are standing educational committees for both the House of Representatives and the Senate that only work during the legislative session. In New Mexico, the legislative session convenes in January each year for sixty days in odd-numbered years and thirty days in even-numbered years. The Legislative Education Study Committee (LESC) is a permanent interim committee made up of both state representatives and state senators. This committee is crucial in shaping educational laws that may become a resolution, memorial, or bill. Major responsibilities of the LESC are:




	Following up on legislation passed at the regular session;


	conducting research and study on memorials passed in the regular session;


	hearing proposals from the secretary or NMPED;


	hearing from other state agencies on educational issues;


	drafting an educational budget for the legislature;


	
drafting education legislation;24 and


	hearing from tribal educational stakeholders on educational issues.





These critical duties of the New Mexico state legislature shape and influence American Indian education.


Finally, and most critically, the judicial branch of New Mexico serves to interpret the law. The New Mexico Supreme Court is the highest court in New Mexico. It is the final authority on questions of law and can review decisions of the court of appeals as well as district courts. Although the courts are not directly involved in governing education, they have a powerful impact on the education program through specific cases. In Public Education in New Mexico, Mondragón and Stapleton highlight several vital educational cases:




	
Zeller v. Huff (1949–1950), which removed nuns from teaching in public schools;


	
Serna v. Portales Municipal Schools (1965), which indicated students were not being taught in their home language;


	
Los Alamos v. Wugalter (1975), which argued the funding received by the federal government to the school district of Los Alamos National Laboratory should not be included in the Equalization Funding Formula; and


	
Zuni, Gallup-McKinley, Grants Cibola County School Districts v. State of New Mexico (2000), which argued that because property in the district included nontaxable tribal land, the school districts were not able to bond the district and provide capital outlay funding for needed and adequate facilities.25






The Yazzie/Martinez v. State of New Mexico (2018) consolidated educational case is imperative to understand because of the number of years of inadequate educational services provided to Native American students.







Recasting Educational Spaces of Learning


Amid the backdrop of the court case, we recognize the many Indigenous and social movements transforming our understanding of the classroom space as a learning arena.26 The tension between the state and tribes has triggered tribal leaders, educators, and educational activists to find new terrains for learning as the classroom space has come under suspicion with its overregulation and lack of creativity. Activists have found postcolonial sites of learning and growth, and many times these sites exist in the spaces of the kiva, hogan, teepee, and kitchen table. These moves have also happened historically with the establishment of the Rough Rock Demonstration School, the American Indian Movement (AIM) survival schools like Heart of the Earth (Minnesota), and the Navajo Community College (NCC), now known as Diné College (Tsaile, Arizona). Activists from Standing Rock Sioux Tribe (SRST)—David Archambault, Dr. Robert Roessel, and Roessel’s wife, Ruth—and AIM activists have reconceptualized educational spaces beyond the classroom in line with the many social movements happening throughout the country, from Standing Rock to Black Lives Matter. The work of Shield et al. in Education in Movement Spaces shows that Native resurgence and Black liberation have configured new domains of education, as families bring their children to protest sites to teach and educate them on the meaning of these actions.27 We are seeing social movements, tribal councils, and virtual spaces transforming how knowledge and ideas are expressed and celebrated. Meanwhile, in state legislatures—the spaces where state laws are made—conservative legislators are attempting to censor critical race theory (CRT) and the teaching of race in social studies in New Mexico. In the urban domain, Renya Ramirez in Native Hubs: Culture, Community, and Belonging discusses how the urban space has transformed our understandings of reservation-based Indigenous identities, leading to the development of urban Indian citizenry.28 Within spaces of Native education, Leilani Sabzalian shows how educators, Native youth, and families enact their survival against state-approved curricula, which continue to perpetuate colonial acts of erasure, silencing, and marginalization of Native peoples within schools.29 Although New Mexico has led the United States with the country’s first Indian education act, it continues to lag in teaching and fully implementing a comprehensive social studies curriculum that includes the dark history of New Mexico’s engagement with Native people. Sabzalian’s book examines how she approached educators to unlearn these practices of erasure, silencing, and marginalization,30 as her work both centralizes the public school classroom space and shows how this environment can act as a place of empowerment. Similar works to Sabzalian’s project examine a history book’s depiction of the Pilgrims and Wampanoags from a Native boy’s perspective, the use of Halloween costumes and Native identity, and a discussion with a teacher on the use of a wax museum as part of their teaching. Generally, these studies reconsider the use of more contemporary Native “Sheroes” and the meanings of Native American Heritage Month.


Native American education decision-making and decolonization must move from the kitchen table to the classroom, from the tribal council chambers to state legislative halls, from the chapterhouses to conference rooms, and finally, from Zoom rooms to social media spaces. We must begin decolonizing the classroom space and recognize that education begins where families, students, and tribal leaders unite and create new understandings and spaces of learning.


Within the arena of state legislative spaces, liberal activist legislators have resisted the pushback against CRT and pushed for the continued expansion of ethnic studies programs. In more substantive acts, the New Mexico state legislature approved Research and Public Service Projects (RPSPs) for several ethnic studies programs, and some legislators have utilized their own junior funding sources to supplement programs such as the Native American Studies Department at the University of New Mexico (UNM). Yet there have been setbacks. In 2020 the RPSP that directly addressed Yazzie/Martinez was not renewed by the state legislature. In 2021 the Institute for American Indian Education submitted a new RPSP focusing on the need to increase the number of Native American K-12 teachers. The 2022 RPSP was not considered for funding at all. It should be noted that the RPSP process is highly political and dependent on variables such as the state legislators’ knowledge of institutions of higher education (IHE), their limited resources, UNM College priorities, and working relationships between key legislative committees and legislators with entities in IHE.


The moves by the state legislature show there are differing attitudes and strategies to determine the best course of action to resolve the disenfranchisement described in the Yazzie/Martinez lawsuit. With the many players seeking to determine the remedy for decades of Native American student disenfranchisement, students, activists, community members, and legislators have all become part of the discussion. This book is intended to clarify the significance of Yazzie/Martinez from the perspective of the Yazzie plaintiffs and to show the actions of educational leaders as they work to develop their own programs and responses. It is clear we cannot wait for the courts and the state to make a final decision. As the state struggles for a clear-cut remedy, we can hope that it embraces all the demands from the original Native New Mexicans. But it is up to us to make changes for our future and state as we compete against total erasure of the distinctive histories and contributions of Native Americans to this state.







Organization of the Book


The book is divided into three sections: (1) a discussion of the Yazzie/Martinez lawsuit, including background and significance; (2) the response from all three branches of state government, tribes, institutions of higher education, and community members; and (3) considerations of the future, focusing on efforts and actions under way to create a better educational system for Native students in New Mexico.


Our book opens with an interview with Wilhelmina Yazzie, the lead plaintiff of the Yazzie/Martinez lawsuit. She begins with her story and experience of advocating for her son Xavier Yazzie, a third grader in New Mexico’s Gallup McKinley School District. Wilhelmina shares how her son had been earning straight As but scored below grade level on statewide and national achievement tests. She raised concerns to the school and school board. Her objections and concerns were ignored, which led to her lawsuit against the school district in 2014. Wilhelmina’s concerns led to the revelation that her son’s experience was a result of a deeper systemic issue impacting American Indian education in New Mexico. Other families joined the lawsuit, and the case was won in 2018. Wilhelmina describes the conditions of the school and the responses by the teachers, the principal, and the school board. She also describes what she envisions for the future of education for Navajo and Native American students in New Mexico.


Part 1 of the book focuses on the case’s background and significance. The first chapter, by Preston Sanchez, titled “The Legal Significance and Background of the Yazzie/Martinez Lawsuit,” is a history of the foundational laws activated in this case and the laws shaping American Indian education in New Mexico, as well as education for low-income and English-language learner (ELL) students. This chapter describes the systematic process whereby these laws have been violated or neglected. The chapter also discusses Judge Singleton’s ruling and its significance for American Indian education, the response of NMPED, and the importance of the ruling for the future of Indian education in New Mexico.


The second chapter, by Glenabah Martinez, Carlotta Penny Bird, Terri Flowerday, Lloyd L. Lee, Leola Tsinnajinnie Paquin, Nathaniel Charley, and Wendy S. Greyeyes is titled “Post-Summit Report on the Yazzie/Martinez Ruling: Action Report.” It discusses a summit organized by the Institute for American Indian Education faculty, which reviewed the impact of the case and the role of the University of New Mexico in preparing future educators and educational leaders in the state. The summit report provides a summary of continued concerns and recommendations.


Chapter 3, “Witness Perspective from a Mother and Academic,” by Georgina Badoni, describes the barriers to advocating for educational services in a New Mexico public school system. She describes the experience from the point of view of a mother and academic professional and outlines suggestions on how to navigate the system and ensure agency for Native American children. Badoni hopes NMPED will intentionally commit to serving Native American children but describes how the department’s lack of accountability and failure to protect her son’s Indigenous identity denied him his fundamental right to a college and career-oriented education.


In chapter 4, “The Significance of the New Mexico Indian Education Act in the Yazzie/Martinez Case,” Carlotta Penny Bird focuses on research and experiences related to Native American student progress. She discusses important questions that arose in the Yazzie/Martinez case surrounding the interpretation of the state’s Indian Education Act. The chapter details the Indigenous perspective of education the author and others sought to bring into the discussion at the time and how the process moved forward. She describes how, once the decision was made in favor of the plaintiffs, the state’s response moved to continue the inequities through state-sanctioned processes and policies. In this regard, it is essential to understand how the educational system in New Mexico continues to counter tribal sovereignty, despite the fact that perspectives from tribal community members are vital and important to the transformation of education for Native students in New Mexico.


Part 2 of the book begins with chapter 5, “The New Mexico Public Education Department Response: An Analysis of the 2021 Strategic Plan to Resolve the Yazzie/Martinez Case,” by Wendy Greyeyes. The chapter highlights the Yazzie/Martinez strategic plan matrix developed by NMPED. The plan references the Tribal Remedy Framework in consultation with New Mexico tribal leaders and stakeholders. This response comes after NMPED’s effort to dismiss the Yazzie/Martinez lawsuit. Analysis includes statements by the current secretary of education, the new assistant secretary of Indian education, and state government–to–tribal government discussions.


Chapter 6, “Navajo Nation’s Response to the Yazzie/Martinez Case: Implications for Navajo Nation’s Educational Sovereignty,” by Alexandra Bray Kinsella, a former Navajo Nation Department of Justice attorney, analyzes the meaning of Navajo educational sovereignty and how it is impacted by New Mexico public schools operating on and off the Navajo reservation. It discusses past actions by NMPED to close schools and the Navajo Nation’s authority over schools that intended to remain open during the COVID-19 pandemic. In addition, the chapter analyzes the legal tools available to the Navajo Nation to exercise its authority over the education of Navajo students, both on and off the reservation. This includes an analysis of a land lease agreement between the Navajo Nation government and the school district. This legal analysis provides the backdrop for the legitimacy of the Yazzie case and its legacy for the future of education for Native American students in New Mexico.


In chapter 7, “Narratives and Responses to Yazzie/Martinez: Tribal Consultation and Community Engagement,” Natalie Martinez examines the emerging discourse in response to the court ruling. As lawmakers, school districts, tribal leaders, and educators engage in discussions regarding the NMIEA, associated funding opportunities, and legislative actions, Yazzie/Martinez has taken on different meanings in various contexts. Although the court case was successful in highlighting the inequities of New Mexico’s public education system, the resulting language used in reference to the court decision has become conflated with a new funding stream and mandates often misunderstood as an additive measure that can be met without foundational restructuring of the very systems that created the inequities and continue to reproduce unequal access and opportunities for the groups identified in the court case. In addition to the analysis of the developing narratives surrounding Yazzie/Martinez, this chapter considers the various responses to the court ruling, legislation, and associated funding currently being designed and implemented in the twenty-three Native American–serving school districts in New Mexico. It looks at the process of tribal consultation and community engagement in how these school districts determine the most appropriate course of action to meet the needs of the students identified in the court case.


Chapter 8, “The Department of Native American Studies at the University of New Mexico: Role and Responsibilities with the Yazzie/Martinez v. State of New Mexico Education Ruling,” by Lloyd L. Lee, focuses on higher education and its role and responsibility to the Yazzie remedy. Since 1970 the Native American Studies (NAS) department at UNM has been a fundamental institution in educating the public about Native American history, Indigenous ways of life, and the pertinent challenges all Native Nations face in the United States. In the last fifteen years, over one hundred and fifty students have earned a bachelor’s and/or master’s degree from NAS. Since 2020, NAS has been engaged in the development of crucial state legislation to transform the education system in New Mexico. The chapter discusses how NAS at UNM is a significant instrument in fulfilling the Yazzie v. State of New Mexico education ruling and transforming the public education system in New Mexico.


Part 3 of the book turns to the future, opening with chapter 9, Glenabah Martinez’s “The Yazzie/Martinez Ruling: The Politics of Culturally Relevant Curriculum.” Martinez provides a discussion of the significance of culturally relevant curriculum in the case presented by the legal team representing the plaintiffs in Yazzie v. State of New Mexico and the remedies prescribed by Judge Singleton in the consolidated case of Yazzie/Martinez v. State of New Mexico, as well as in subsequent motions. One primary question guides this discussion: What can we learn from the court case about the pedagogical value of culturally relevant curriculum in providing Indigenous youth with a uniform and sufficient education for college and career readiness? The chapter highlights primary sources, with attention to the relevancy of the case in motions filed after 2018.


Chapter 10, “The Complexities of Language Learning for New Mexico’s Indigenous Students,” by Christine Sims and Rebecca Blum Martínez, highlights the unique needs of Native American students learning English while also facing the challenges of maintaining and learning their Native language. These students encounter unique issues unlike the circumstances of other notionally similar student populations, such as immigrants or speakers of other world languages. The implications for appropriate support of New Mexico Native American students are discussed, with specific recommendations for addressing the court’s findings in the Yazzie/Martinez case.


Chapter 11, “Diné Language Teacher Institute and Language Immersion Education,” by Tiffany S. Lee, Vincent Werito, and Melvatha R. Chee, explores a remedy initiative. Namely, they discuss a project aimed at increasing the number of Diné language immersion teachers through a teacher preparation program at UNM called the Diné Language Teacher Institute (DLTI). The purpose of DLTI is to support the unique needs of Diné communities, revitalizing and sustaining their languages by increasing the number of Diné language teachers. As of the fall 2020 semester, UNM’s Language, Literacy, and Sociocultural Studies, Native American Studies, and Navajo Language Program offer eighteen hours of coursework and winter and summer institutes with a specific focus on using language immersion methodologies for Diné language revitalization in community and school-based settings. The activities specifically address Diné language immersion teaching that draws upon the tribal strengths of Diné communities, utilizing Diné-centered, community-based (k’é) approaches to language teaching methodologies, pedagogies, and research. This chapter summarizes this collaborative project and the status of Diné language today, particularly as a result of Western schooling practices, followed by a strong justification for language immersion education as a compelling remedy for the Yazzie ruling. The chapter concludes with a reflection about the program’s current successes, challenges, and aspirations.


In chapter 12, “Lessons from the Past: Fifty Years after Sinajini v. Board of Education of San Juan School District,” Cynthia Benally and Donna Deyhle examine similar legal arguments and court orders—regarding equitable resource distribution, academic opportunities, and the demand for effective educational practices such as bilingual and cultural education—in Utah’s Sinajini v. Board of Education compared to Yazzie/Martinez v. State of New Mexico. Using the example of the Sinajini case, they project the trajectory of Indian education in New Mexico if the Yazzie/Martinez mandates are not embraced, supported, and well-funded. In 2018 the judge in the Yazzie/Martinez v. State of New Mexico case found that the state failed to prepare Native students for colleges or careers. Almost a half-century earlier, in 1974, Sinajini v. Board of Education in Utah alleged deprivation of equal educational opportunities. In that consent decree, the court ordered the construction of schools in the Utah portion of the Navajo Reservation, equality in financing between the primarily white and primarily Native portions of the school district, and provisions for bilingual and bicultural education programs. Within eight years, two high schools were built; however, fifty years later the curriculum and language instruction orders remain unfulfilled. Disconcertingly, since the Yazzie decision, the State of New Mexico has failed to pass meaningful legislation or create a plan to meet the court orders, suggesting Sinajini may be an unfortunate precedent.


In chapter 13, “Promoting Solidarity for Social Justice and Indigenous Educational Sovereignty in the Cuba Independent School District,” Leola Tsinnajinnie Paquin, Vincent Werito, Shiv R. Desai, Nancy López, and Karen Sanchez-Griego use storytelling to weave together race and social justice theory, Indigenous education, policy, pedagogy, solidarity, and community well-being amid the backdrop of the COVID-19 and racial injustice pandemics. Cuba Independent School District, which provides schooling to predominantly Native American students from the surrounding Navajo communities, served as a plaintiff in the Yazzie/Martinez lawsuit. In 2019 the district’s superintendent Dr. Karen Sanchez-Griego began discussions with Vincent Werito on how the district could take steps to move toward social justice and Indigenous education. By early 2020 Leola Tsinnajinnie Paquin, Shiv R. Desai, and Nancy López joined these discussions. As a team, in partnership with the school district, they created distance student learning modules and implemented two sets of virtual professional development series for educators that took place from March to December 2020, which they describe as possible steps going forward.


In the concluding chapter, “Constructing Critically Conscious Race Policy for Our State: The Case for a Re-racialization and Indigenizing of Our Education Policies,” Wendy Greyeyes and former Navajo Nation president Jonathan Nez discuss how the NMIEA requires a retooling of policy to strengthen tribal sovereignty and partnerships between the school board and tribal leaders. It is evident that NMPED adheres fully to the Indian Education Act, but much of this top-level decision-making rarely filters to local education agencies. In their conclusion, Greyeyes and Nez call for racial and Indigenized policies imperative to remedy the Yazzie/Martinez case, as targeted state policy is necessary for the success of Indigenous-based curricula and the preservation and strengthening of Indigenous languages.








Conclusion



The purpose of this book is to contextualize the continuing disenfranchisement occurring in American Indian education in New Mexico. The Yazzie/Martinez case resulted in one of the largest rulings against any state education agency. The First Judicial District Court ruled the State of New Mexico’s Public Education Department and secretary of education failed to provide Native American students with a college- and career-ready education. Judge Singleton stated in her ruling that “lack of funds is no excuse” for not providing equitable services and programs for “all at-risk students.” Her ruling is a clear signal to NMPED, the secretary of education, and the state that they are responsible for “providing an adequate, sufficient education to at-risk students i.e., socioeconomically disadvantaged children, English learners, Native American students, and children with disabilities.”


The contributors to this book cover the background and significance of the lawsuit and racial and social politics; provide an overview of the Native American educational system; offer a policy analysis of the NMIEA; discuss comparable cases in Utah and Arizona; analyze the financial cost to recoup a sustainable education system for students; share testimonials from the experiences of expert witnesses; and delve into institutional implications from higher education, K-12 schools, tribal education departments, and students. Finally, this book constructs a new vision and calls for transformational change to resolve the systemic challenges plaguing Native American students in New Mexico’s public education system.
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Figure 2. Preston Sanchez (Jemez Pueblo, Laguna Pueblo, and Diné) served as the co-lead counsel for Yazzie v. State of New Mexico. Photo credit Hondo Louis. Funded by UNM’s Center for Regional Studies and Native American Studies Department.






Chapter One



The Legal Significance and Background of the Yazzie/Martinez Lawsuit


Preston Sanchez




Introduction


In 2018 the landmark Yazzie/Martinez decision proved that many years of poor policy implementation, piecemeal reform, and inadequate funding for public education effectively denied New Mexico children an opportunity to succeed in school. New Mexico, in fact, remains at the bottom of the “Kids Count Report,” a national ranking of public school systems among the fifty states.1 At the core of problems identified in Yazzie/Martinez is the systematic neglect of New Mexico’s “at-risk” student population—that is, poor, English-learner (EL), disabled, and Indigenous students.


The first part of this chapter explores the general issues and findings key to the Yazzie/Martinez ruling, including:




	New Mexico’s constitutional duty to maintain a “sufficient education” system;


	the view that adequate educational opportunities require adequate funding;


	an overview of school adequacy litigation;


	New Mexico standards for a sufficient education; and


	the court’s sufficiency findings and analysis.





The second part explores Yazzie v. State of New Mexico and the specific issues and findings that pertain to New Mexico’s Indigenous students, including:




	the basis of the Yazzie lawsuit;


	an understanding of Indigenous students’ unique cultural and linguistic needs; and


	the significance of New Mexico’s Indian Education Act.











Yazzie/Martinez v. State of New Mexico: Enforcing the Education Clause of the New Mexico Constitution



In 2014 the Yazzie plaintiffs sued the New Mexico legislature and the New Mexico Public Education Department (NMPED), naming former NMPED secretary Hanna Skandera, on the basis that underfunded schools had denied most children their right to a sufficient education, a requirement under article 12, section 1 of New Mexico’s constitution.2 In 2015 Honorable Judge Sarah Singleton of New Mexico’s First Judicial District Court consolidated the Yazzie plaintiffs’ lawsuit with Martinez v. State of New Mexico, a similar case brought by the Mexican American Legal Defense and Educational Fund (MALDEF) on behalf of a family of plaintiffs against the same defendants. On June 12, 2017, the consolidated Yazzie/Martinez case began a two-month trial, with over one hundred witness testimonies and thousands of documents entered into evidence.


On July 20, 2018, Judge Singleton ruled New Mexico’s public school system unconstitutional, finding that it denied “at-risk” students—that is, Indigenous, EL, disabled, and low-income students—their right to a sufficient education.3 A sufficient education under New Mexico’s constitution, the court held, is one that provides “every student with the opportunity to obtain an education that allows them to become prepared for career or college.”4 The court ordered the state “to take immediate steps” to fix the problem.5 Importantly, the court’s ruling made clear: “A sufficient education is a right protected by the New Mexico Constitution. As such, it is entitled to priority funding.”6





New Mexico’s Constitutional Duty to Maintain a Sufficient Education System



Every state has a constitution. Every state constitution but one contains a clause or set of clauses that impose(s) a duty upon state governments to create and maintain a public school system.7 The New Mexico constitution’s education clause states, “A uniform system of free public schools, sufficient for the education of all school aged children shall be established and maintained.”8 This constitutional duty belongs to New Mexico’s legislative and executive branches, while the duty to interpret the education clause and determine if the state has met its constitutional obligation belongs to the judiciary.9


In New Mexico the state legislature must enact laws and determine budget levels for government functions, including public schools.10 Likewise, NMPED—an executive agency overseen by the state governor—must propose policies, enforce education laws, authorize public school budgets, and determine whether public schools have sufficient funds to operate.11 Together, these two “State Defendants” are responsible for appropriating money to individual school districts through the State Equalization Guarantee (SEG)—a complex “funding formula” used to calculate operational funding for public schools—and enacting laws that together form the public school system.12


State courts must determine—or, in some cases, refuse to hear—whether state governmental duties (particularly funding levels) adequately provide all students with an education that satisfies the state constitution.13 In doing so, state courts must analyze, in part, whether public education provides students an educational opportunity that keeps up with the ever-changing demands of society.14 Population movements, changing market and global demands, and historical and political changes, for example, require that students be prepared adequately for shifting societal trends. In Brown v. Board of Education of Topeka, 347 US 483 (1954), arguably the most recognizable civil rights case in US history, the US Supreme Court ended public school segregation in a decision that validated educational opportunity as a basic right and essential function to society:




Today, education is perhaps the most important function of state and local governments. Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society. It is required in the performance of our most basic public responsibilities, even service in the armed forces. It is the very foundation of good citizenship. Today it is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment. In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.15





Since then, many state courts throughout the nation have determined similarly that educational opportunity is both a basic right and an essential function for maintaining the best economic and political interests of the state.16 Washington’s supreme court, for example, held that:




[The] State’s constitutional duty to provide an “education” goes beyond mere reading, writing and arithmetic. It also embraces broad educational opportunities needed in the contemporary setting to equip our children for their role as citizens and as potential competitors in today’s market as well as in the marketplace of ideas. Education plays a critical role in a free society. It must prepare our children to participate intelligently and effectively in our open political system to ensure that system’s survival. It must prepare them to exercise their First Amendment freedoms both as sources and receivers of information.17





Similarly, the Massachusetts Supreme Court recognized that “[under] our republican government, it seems clear that the minimum of this education can never be less than such as is sufficient to qualify each citizen for the civil and social duties he will be called to discharge, including… the civil functions of a witness or a juror; as is necessary for the voter in municipal and in national affairs.” It further opined that “our Constitution, and its education clause, must be interpreted ‘in accordance with the demands of modern society or it will be in constant danger of becoming atrophied and, in fact, may even lose its original meaning.’”18


In Yazzie/Martinez the court found that “education is critical for economic and social mobility in the United States, especially for groups that have limited generational mobility or limited resources.” Educational opportunity is “even more pressing for students from first-generation, low-income, English Learner status, and diverse backgrounds to have access to educational resources, in an effort to offset the generational poverty that persists among the working poor […] and specifically within Hispanic and Native American communities.” A constitutionally adequate education, the court found, must provide high school graduates with the opportunity to acquire the “necessary knowledge and skills to participate in a rapidly-changing, democratic society by successfully transitioning to a postsecondary institution (without needing remedial coursework) and/or entering the workforce and competing in the labor market.”19







Adequate Educational Opportunity Requires Adequate Funding


Like Yazzie/Martinez, many school adequacy (also generally referred to as “education adequacy”) cases are premised on the theory that inadequate school funding correlates with inadequate educational opportunity for students to achieve state-mandated standards. The court held, for example, that “at-risk students are the school children whose lives […] are directly affected by New Mexico’s education system and its funding decisions” and that the “the overall [public school] appropriation is insufficient to fund the programs necessary to provide […] all at-risk students […] an adequate education.”20 Many state courts nationwide, in fact, have found that public education systems cannot faithfully function to achieve their constitutional obligation without reliable and adequate funding sources.21


In short, the better schools are financed, the better students’ chances are at educational success.22 Case in point: it is common for affluent families to invest tens of thousands of dollars on private school education for their children, which in turn guarantees many essential ingredients for student success, such as smaller student-teacher ratios, high academic expectations, take-home textbooks, time for on-task learning, and rigorous curricula. The reasoning for adequate public school funding is no different.


Importantly, the greater the concentration of high-needs (i.e., “at-risk”) students, the greater the funding need for programs and services that correspond to their comprehensive educational needs. For example, the court found that “effective programs for English Learner (EL) students must have qualified [EL] teachers—meaning bilingual-certified or an endorsement in Teaching English to Speakers of Other Languages (TESOL).” However, New Mexico schools, serving one of the largest percentages of English Learners nationally, suffer from a shortage of qualified EL teachers.23 The reason, in part, is that school districts across the state lack adequate funding to recruit, hire, and retain enough EL educators to meet EL student needs.24 In addition, state law requires EL educators to receive ongoing training and professional development—another expense that schools struggle to afford.25 Yet, without qualified EL instructors in the classroom, both academic proficiency and English language proficiency among EL students have suffered dramatically.26


When schools lack adequate funding for basic resources to meet student need, high-needs students suffer the greatest harm. Indeed, money matters. Schools serving high-need students require greater funding. Thus, the amount of state funding allocated to public schools—and whether it is sufficient to give high-need students an opportunity at educational success—is a primary focus of school adequacy litigation.







School Adequacy Litigation


Wielding the inherent power of New Mexico’s constitution, both the Yazzie and Martinez plaintiffs challenged whether “public education,” including the “funding formula and the implementation of programs to meet statutory mandates which are designed to achieve the constitutional requirement,” were constitutionally sufficient.27


Yazzie/Martinez is not alone in the realm of school adequacy litigation. For many decades now, plaintiff parties around the nation have sued their state governments for violating their state constitution’s education clause, arguing that underfunded schools deprive public school students of the basic resources necessary for an adequate education. Essential to many school adequacy cases is evidence of inadequate state funding for basic resources and, generally, a showing that underfunded schools correlate with glaring academic failure among high-need students.28


In many cases, state courts will develop or adopt a legal standard to measure overall “inputs”—teacher quality, curriculum, programs, services, etc.—against overall “outputs”—test scores, graduation rates, college enrollment, etc. Generally referred to as the “input to output ratio,” a strong showing of evidence may lead courts, such as the Yazzie/Martinez court, to “presume that inadequate inputs caused the inadequate outputs.”29


In Rose v. Council for Better Education, Kentucky’s landmark case, the state supreme court ruled public schools “constitutionally deficient.”30 The court defined an “efficient system of common schools” as written in the Kentucky constitution’s education clause to mean that public schools must afford all students an opportunity to develop and demonstrate the following seven capacities:




(i) oral and written communication skills […]; (ii) […] knowledge of economic, social, and political systems to enable the student to make informed choices; (iii) […] understanding of governmental processes to enable the student to understand the issues that affect his or her community, state, and nation; (iv) […] self-knowledge and knowledge of his or her mental and physical wellness; (v) […] grounding in the arts to enable each student to appreciate his or her cultural and historical heritage; (vi) […] training or preparation for advanced training in either academic or vocational fields […]; and (vii) […] levels of academic or vocational skills to enable public school students to compete favorably with their counterparts in surrounding states, in academics or in the job market. 31





Evidence of inputs to outputs measured under the “Rose standard” showed that “students in property poor districts receive inadequate and inferior educational opportunities as compared to those offered to students in the more affluent districts […] and [a] substantial difference in the curricula offered in the poorer districts contrasts with that of the richer districts, particularly in the areas of foreign language, science, mathematics, music, and art.” Achievement test scores in the poorer districts were “lower than those in the richer districts and expert opinion clearly established that there is a correlation between those scores and the wealth of the district.” In fact, “only 68.2 percent of ninth grade students eventually [would] graduate from high school.” Also, “student-teacher ratios [were] higher in the poorer districts.”32


Many state courts have developed or adopted an adequacy standard identical or similar to that of Rose, including Massachusetts, Kansas, North Carolina, Washington, Texas, and South Dakota.33 In each case, the standard is tethered to the state’s constitutional duty to provide students with an adequate educational opportunity.







New Mexico Standards for a Sufficient Education


Notably, the Rose standard focuses largely on the demonstration of traditional academic skills—reading, math, and writing—that understandably are essential student-outcome measures used by most public schools nationwide. However, while increased funding for programs and services is important for improving outcomes among high-needs students, a typical response for doing so is often academic remediation. Little attention, if any, is paid to students’ linguistic and cultural needs. In fact, history shows that educational systems have treated students’ cultural and linguistic heritage as shortcomings. The infamous 1800s notion of “kill the Indian, save the man,” for example, is a firm reminder that school systems intentionally desecrated traditional Indigenous identity in favor of Americanized values.34


Unlike other school adequacy cases, the Yazzie/Martinez ruling focuses emphatically on New Mexico students’ unique cultural and linguistic needs. At trial, the court heard persuasive testimony by local experts and witnesses that education systems that build upon students’ cultural and linguistic aptitudes actually improve self-confidence and inclusion—and therefore learning—in the classroom, especially among culturally diverse students.35 The court’s decision also cites crucial state education laws as legal authority that recognize multicultural student needs, including the following statute: “The key to student success in New Mexico is to have a multicultural education system that […] [sic] attracts and retains quality and diverse teachers to teach New Mexico’s multicultural student population; integrates the cultural strengths of its diverse student population into the curriculum […]; [and] recognizes that cultural diversity in the state presents special challenges for policymakers, administrators, teachers and students.”36 Vital to the court’s adequacy analysis was determining whether state defendants had met their duties to comply with the laws that support multicultural student needs.


For the above reasons, the court boldly rejected the mainstream Rose standard as “inappropriate” and developed one that better reflects New Mexico’s multicultural identity. In doing so, the court paid great deference to New Mexico laws, finding that “the legislature has already adopted statutory provisions which appropriately define adequacy for purposes of this litigation.”37
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