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Advance Praise for

The Party of Death

“The power of this book is the force of its logic. Ramesh Ponnuru has given us the most significant statement on the need to protect human life in America since Ronald Reagan’s Abortion and the Conscience of a Nation. Like Reagan, he is calling America to return to its best self. And there is reason to hope that the country is listening.”

—PEGGY NOONAN

 



“Ramesh Ponnuru’s book will be accepted almost immediately as the seminal statement on human life. The Party of Death is stunning as scholarship, ingenious in its construction, passionate—but never overbearing—in its convictions. It will be read for decades, and revered as the most complete and resourceful essay on great questions that divide America.”

—WILLIAM F. BUCKLEY, JR.

 



“Ramesh Ponnuru was once, like Ronald Reagan, in favor of abortion. Then he watched its logic unfold, was slowly repulsed, and then went over into resistance. His book, The Party of Death, is an easily understandable account of the logic of death, from abortion to euthanasia and beyond. This book cries out for mass-market sales in the hundreds of thousands, as the tide turns.”

—MICHAEL NOVAK

 



“Thorough, heart-breaking, infuriating—an indictment that is also a cry for action by the people who still believe that life is the ultimate value.”

—BEN STEIN





For April, who makes everything better





INTRODUCTION

Single Issues

THE PARTY OF DEATH started with abortion, but its sickle has gone from threatening the unborn, to the elderly, to the disabled; it has swept from the maternity ward to the cloning laboratory to a generalized disregard for “inconvenient” human life.

Legal abortion came to America because many Americans felt that in some cases it was the least bad response to tragedy. Only a small minority of Americans professed to have no qualms about abortion at all, to see it as no different from an appendectomy.

Many more people were persuaded that it was better for a woman to get a legal abortion than resort to the coat hanger. Advocates of legal abortion said that as many as one million illegal abortions were taking place every year, and five to ten thousand women were dying annually as a result.

Many people continue to support the legality of abortion for reasons like these. President Bill Clinton was politically astute in saying that abortion should be “safe, legal, and rare”—a slogan that pointed back to the back alley.

There was some self-deception in this resigned acceptance of abortion, and some plain old deception as well. American women weren’t dying by the thousands in illegal abortions. And pro-abortion legislation seemed more modest than it was. In 1967, Ronald

Reagan, the new governor of California, reluctantly signed a law to allow “therapeutic abortions.” Reagan soon discovered that some doctors were willing to call any abortion “therapeutic.” A year later, he already regretted his decision.1 The abortion license would not be confined to the hard cases.

Nor could the principles behind the license be confined to abortion. The Supreme Court ruled in 1973 that “emanations and penumbras” from the Constitution protected a right to abortion. The Constitution might not explicitly recognize the right, in other words, but it projected a shadow that protected abortion. Monstrous things can happen in the darkness. In time, it became clear that abortion had “emanations and penumbras” of its own in our law, politics, and culture.

In the late 1960s and early 1970s, abortion aroused misgivings more than it did organized opposition. Americans who put aside their misgivings about making some abortions legal never dreamt that they were weakening legal protections for all the unborn, or for the disabled, the elderly, the sick, and the depressed. Yet the logic of abortion, the dynamics of politics, and the habituation of the mind to yesterday’s innovations have brought about these results.

The Democratic party has followed a more extreme version of the same trajectory America has. It reached its current state gradually, almost, it seems, accidentally. It did not make a conscious decision, some time in the late 1960s, to become the chief political vehicle for all those who think that the inviolability of human life is an outdated or oppressive concept. But it is today the party of abortion on demand and embryo-killing research, and is on its way to becoming the party of assisted suicide and euthanasia. And it is the party of those for whom abortion has become a kind of religion. (Gloria Steinem says that “reproductive freedom” is “a universal human right, at least as basic as freedom of speech or assembly.”2 At least?)

And we may not have reached the end of the line. Today, the country’s leading newspaper considers the killing of sick infants—for their own good, you understand—a debatable proposition.

It is the linkage among these issues that makes it possible to speak of a “party of death.” The phrase is meant to be descriptive, not (purely) pejorative. The party’s core members are those who explicitly deny that all human beings are equal in having a right to life and who propose the creation of a category of “human non-persons” who can be treated as expendable. They are an influential minority in America, as in the developed world and the world generally. Their views can be defended with intelligence and sophistication, and are almost entirely coherent. The party of death has a vanguard, to borrow a term from another dismal chapter of the world’s political history, made up of people who defend those views and all of their entailments—up to and including support for infanticide.

The party of death should not be confused with a conventional political party: It has members (and opponents) within both of America’s major political parties, although it is much stronger today among Democrats than Republicans. The party of death has unwitting allies, too, just as it always has. Someone who reluctantly supports euthanasia to spare the dying from further suffering surely does not intend to advance a comprehensive agenda to undermine the protection of human life. Yet that is the effect, however modest, of her support.

We are sometimes told that polite conversation avoids the topics of sex, religion, and politics. Some would say that a book with this subject matter breaks all three rules. They might go on to worry that calling one side of the debate a “party of death” will raise the temperature still further.

We all have close friends and beloved relatives—I certainly do—who support legal abortion, or euthanasia, or both. Maybe we supported these things ourselves, once. I did. Maybe some readers still  do. I hope that this book speaks to them with an honesty that does not seek to wound, but with a love that dares not refuse the truth. If the thought of belonging to a party of death disturbs them, perhaps they can be moved to leave it.

A note on terminology, which is a minefield when it comes to the issues this book considers. My own thinking about what words to use has evolved. For a long time, I resisted the labels “pro-life” and “pro-choice.” “Pro-life” seemed less specific, and more propagandistic, than “anti-abortion.” But as I came to see euthanasia and embryo-destructive research as assaults on the same principle that abortion violates, “pro-life” seemed as succinct a summary of my position as I could find. Pro-lifers, meanwhile, often object to the phrase “pro-choice” on the ground that many of the people who describe themselves that way in practice treat abortion as a public good (some of them, for example, want it subsidized). I have not attempted to impose a uniform style on the book in this respect. Usage varies by context, and I trust my readers will know what’s what.

This book starts with Roe v. Wade—a decision that is more widely debated than it is understood—examining how it has corrupted the courts, politics, and even professional historians. It explores how Roe has given rise to a radical challenge to human rights (radical, because it denies the existence of human rights at their roots). It looks at new fronts in the party of death’s war on human rights. And it concludes by looking at the evidence that Americans are turning away from the party of death.

Nobody could have predicted how Roe would play out in our history: how it would dominate Supreme Court confirmation hearings for decades to come, or how it would help reduce the Democrats to a minority party. The decision came down on January 22, 1973. The next day’s New York Times carried a front-page story calling it “a historic resolution of a fiercely controversial issue.”3






Part I

What Roe Wrought





CHAPTER 1

Overturning a Myth

I DO NOT OFTEN DREAM about Hillary Clinton. I did once, though, and I will try to clear away the haze and reconstruct it here.

She is at the podium, well into a campaign speech. The audience is more than sympathetic. NOW? The Democratic National Convention?

“Like so many of you in this room, I have been an advocate for women and children for years. And while we have more work to do, we should be proud of what we have accomplished. (Applause.)

“Because of our efforts, domestic violence is no longer hushed up, no longer seen as just a part of marriage. We treat it for what it is: a crime. We have raised awareness of rape, and made sure that the victims are no longer put on trial.

“You know, I’m old enough to remember when they called business a ‘man’s world.’ Now almost everyone knows that a woman’s place is in the boardroom. I know, we still have far to go. The pay gap has shrunk, but it hasn’t disappeared. The lack of child care still keeps our society from realizing its full potential. And there are still some glass ceilings out there. I think we’re going to break some of them soon! (Cheers, applause.)

“And we’ve fought for something else, too. No woman should ever find herself in jail because an unplanned pregnancy has left her  desperate. We don’t make criminals out of pregnant women in America. The Supreme Court guarantees that. If ideologues in the other party tries to change that, we will fight them every step of the way. (“HILL-A-RY! HILL-A-RY!”)

“But that doesn’t mean we’re for abortion. Don’t let anyone pretend that’s what we stand for! Abortion is a tragic choice. We want to liberate women. Abortion is a sign that our society is pitting them against their children. (Scattered applause, murmurs.)

“We should all be able to agree that 1.3 million abortions a year is way too many, and we should work together to bring that number down. The most important thing we can do is to give women more options. We need to balance the federal budget. But let’s do it by ending giveaways to big corporations that don’t need the money—not by cutting programs that help women take care of their families.

“I’ll admit that like many Americans, my thinking of this issue has changed over the years, and what I’m about to say may trouble some of my oldest friends and allies. I think maybe we’ve been so busy fighting the people who want to throw women in jail that we’ve somehow lost sight of the fact that abortion is a terrible act of violence against the young. If the law can discourage it—without, I want to repeat, making criminals out of women—then we ought to consider it. We ought to have laws that involve parents in their children’s decisions, for example.

“I’m not saying that I have all the answers. I don’t. But I think states ought to be able to try different approaches to protect women and children. And I think the Supreme Court ought to let them. Because America deserves better than abortion, and America deserves better than this fight we’ve been having for over a generation. And I’m willing to work with anyone, in either party, who wants to move past that fight.”

The people in the audience had turned quiet by now, some in confusion, some in anger. People were looking at one another to see how to react.

Then I awoke. And I realized that if Hillary Clinton ever made that speech, she would be elected president of the United States.
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Everything you think you know about Roe v. Wade is a lie.

Everyone “knows” that Roe legalized abortion in the first three months of pregnancy. Everyone knows, as well, that the Supreme Court’s 1973 ruling was moderate and in line with public opinion, and that the public favors Roe to this day. And if anyone doesn’t know, there is no shortage of reporters, legal commentators, and pollsters who will fill him in.

But saying that Roe v. Wade legalized abortion in the first three months of pregnancy is like saying that World War II pitted Germany against Britain: It’s true in a narrow sense, but it’s very far from being the whole story. The unvarnished truth is that the Supreme Court struck down the laws of all fifty states to mandate abortion-on-demand at any stage of pregnancy. No other country in the industrialized West imposes so few restrictions on abortion. Only a fraction of the American public supports such liberal abortion laws.


Roe held that states may not regulate abortion in the first trimester and may regulate it only in the interests of the mother’s health in the second. Much of the confusion arises because Roe appears to allow state legislatures to ban abortion in the third trimester. But the Supreme Court took back this concession in the same breath it made it. Here is what Justice Harry Blackmun, writing for the Court in Roe, said about abortion late in pregnancy: “For the stage subsequent to viability, the State . . . may, if it chooses, regulate, and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother” (emphasis added).

Two sentences later, Blackmun referred to another case handed down the same day: Doe v. Bolton. Blackmun then said that the two opinions, both of which he wrote, “of course, are to be read  together.” In Doe, Blackmun wrote that “the medical judgment may be exercised in the light of all factors—physical, emotional, psychological, familial, and the woman’s age—relevant to the well-being of the patient. All these factors may relate to health. This allows the attending physician the room he needs to make his best medical judgment. And it is room that operates for the benefit, not the disadvantage, of the pregnant woman.”1


So: Roe required that any ban on late-term abortion include an exception allowing abortion to protect a woman’s health; Doe defined that exception so broadly that it swallowed up any possibility of a ban. How could anyone ever be prosecuted for violating a ban on late-term abortions under this rule? The “attending physician”—in real life, very often an abortionist with a financial stake in the decision—can always say that in his medical judgment, the abortion was necessary to preserve the woman’s emotional “health,” especially considered in light of her “familial” situation. Any prosecution would have to be abandoned as unconstitutional. In other words: The Supreme Court has effectively forbidden any state from prohibiting abortion even in the final stages of pregnancy.2


Subsequent rulings by the Supreme Court have not altered this basic picture. The Casey decision, handed down in 1992, was widely described as a retreat from Roe. It allowed regulations of abortion so long as they do not impose an “undue burden” on the right to abortion. Applying that standard, the Court has allowed states to require parental notification before most minors can have abortions, and to require that women be informed about the facts of fetal development before having abortions. But the Court does not allow prohibitions on late-term abortions, even on types of abortion widely considered especially gruesome, unless they have broad health exceptions.

Large majorities of the American public oppose abortion after the first trimester. In January 2003, Gallup found that 68 percent of  Americans wanted abortion to be “generally illegal” in the second trimester. The figure for the third trimester was 84 percent.3 Yet since Roe came down, almost nobody in America has been successfully prosecuted for performing a late-term abortion.4


The United States is alone among its peers in offering no legal protection to the unborn at any stage of development. The United Kingdom generally limits abortion to the first twenty-four weeks of pregnancy—and even then, generally requires two doctors to conclude that continued pregnancy would threaten the woman’s mental or physical health. After that, abortion is permissible only in cases of fetal impairment, risks to the woman’s life, or the risk of a grave, permanent injury to her health. In Sweden, the National Board of Health and Welfare has to sign off on abortions past the eighteenth week. After viability, it is allowed only in cases of severe fetal impairment or grave threats to the woman’s health. In Denmark, a hospital committee must approve abortions past the twelfth week. France requires women seeking abortions within the first fourteen weeks to get counseling and observe a one-week waiting period. After fourteen weeks, two physicians have to determine that continued pregnancy poses a grave risk to a woman’s health or that fetal impairment is very likely.5 None of these countries has what pro-lifers would consider ideal abortion policies, but none of them is as extreme as what the Supreme Court has foisted on America.

The widespread notion that American states were moving toward liberal abortion laws and that Roe merely codified this trend is also a myth. Russell Hittinger has summarized the actual state of play in the years just before Roe:
In 1967, “reform” measures, usually concerning therapeutic exceptions, were turned aside in Arizona, Georgia, New York, Indiana, North Dakota, New Mexico, [and] Nebraska . . . In 1969, such bills failed to emerge from committee in Iowa and  Minnesota, and were defeated outright in Nevada and Illinois. In 1970, exceptions based on therapeutic reasons were defeated in Vermont and Massachusetts.

In 1971, on the eve of Roe v. Wade, repeal bills were voted down in Montana, New Mexico, Iowa, Minnesota, Maryland, Colorado, Massachusetts . . . Connecticut, Illinois, Maine, Ohio, and North Dakota. In 1972, even as Roe was under consideration by the Supreme Court, the Massachusetts House by a landslide vote of 178 to 46 passed a measure that would have bestowed the full legal rights of children on fetuses from the moment of conception. At the same time, the supreme courts of South Dakota and Missouri upheld their states’ anti-abortion laws. It was surely telling that during the very month that Justice Blackmun finished the draft of his Roe opinion, 61 percent of the voters in Michigan and 77 percent in North Dakota by referenda voted down repeal.

To be sure, reformers and repealers won a few legislative victories prior to Roe. In 1967, Colorado liberalized its law. But it placed restrictions on abortion that were much more severe than anything permitted by post-Roe federal courts. Reform legislation also passed in North Carolina [1967], but with the rejection of mental health exceptions. California (1967), Georgia (1968), and South Carolina (1970) changed, but did not repeal, their abortion laws. The two most significant legislative victories for the repealers took place in 1970 in New York and Hawaii. These victories, however, were narrow and contentious, and did not approximate the percentages of pro-life victories in other states at the same time. At the time of Roe, there was evidence that the tide of opinion in New York had shifted back toward laws protecting the unborn.6






Hittinger may slightly overstate his case. He underplays how liberal California’s “reformed” abortion law was in practice, and construes North Carolina’s lack of an explicit mental-health exception as a rejection of that exception. But his account is much closer to the  truth than the conventional narrative of inexorable liberalization. It is not at all clear that a majority of the public favored legal abortion even in the first months of pregnancy when Roe was handed down.7


In Roe, an old Texas statute against abortion was at issue. In Doe, the Court considered a recent, and considerably more liberal, Georgia law. The Court threw them both out and, in effect, threw out the abortion restrictions in place in every other state of the union.

The reasoning Justice Blackmun offered to justify this radical step was astonishingly flimsy. On its face, the Constitution says nothing to create a right to abortion. But the Constitution does protect aspects of privacy. The Fourth Amendment, for example, protects people’s homes “against unreasonable searches and seizures.” The Third Amendment restricts the government’s ability to quarter troops in people’s homes without their consent. In 1965, the Court decided that other types of privacy were protected by the “emanations and penumbras” of these specific privacy protections. It therefore struck down laws against contraception, even though the text of the Constitution says nothing about contraception, and even though it is inconceivable that the people who ratified the Constitution or its amendments meant to create a right to contraception (or to authorize the courts to create one later).

Blackmun, in Roe, decided that abortion was like contraception. The Fourteenth Amendment says that no state can “deprive any person of life, liberty, or property, without due process of law.” On its face, the amendment appears to suggest that people cannot be fined, imprisoned, or executed except under validly enacted laws. But Blackmun ruled that abortion was part of “liberty” and, in effect, that it was such an important liberty that no restriction on it could represent “due process.”

Even scholars who support legal abortion have admitted that Blackmun’s work was shoddy. John Hart Ely, a prominent liberal legal scholar, was one of the earliest critics: “What is frightening about Roe is that this super-protected right [to abortion] is not  inferable from the language of the Constitution, the framers’ thinking respecting the specific problem in issue, any general value derivable from the provisions they included, or the nation’s governmental structure . . . At times the inferences the Court has drawn from the values the Constitution marks for special protection have been controversial, even shaky, but never before has its sense of an obligation to draw one been so obviously lacking.” “Roe,” he wrote, “is bad because it is bad constitutional law, or rather because it is not constitutional law and gives almost no sense of an obligation to try to be.”8


More recently, former Blackmun clerk Edward Lazarus has written that “[a]s a matter of constitutional interpretation and judicial method, Roe borders on the indefensible . . . Justice Blackmun’s opinion provides essentially no reasoning in support of its holding. And in the almost 30 years since Roe’s announcement, no one has produced a convincing defense of Roe on its own terms. Instead... the friends of Roe seek to find other constitutional bases to defend its outcome.”9


Coming up with those other constitutional bases for Roe’s holding has become something of a cottage industry within the legal academy. It has been claimed that the Fourteenth Amendment’s guarantee of “equal protection of the laws” guarantees a right to abortion. Or that the Thirteenth Amendment’s prohibition on involuntary servitude does. Or the Ninth Amendment. It’s in there somewhere! If nobody has advanced the theory that the Constitution’s strictures about letters of marque and reprisal are really about protecting abortion, it’s only because the law reviews have not gotten around to it yet.10


Another section of Blackmun’s opinion has drawn less criticism, but deserves plenty. Blackmun had analogized abortion to contraception. But of course the two cases differ profoundly in that the former involves the deliberate destruction of an existing human fetus.

After establishing to his satisfaction that the Constitution protects abortion, Blackmun turned to the unborn child. He pretended to leave unanswered “the difficult question of when life begins,” although the sweeping right to abortion he declared plainly presupposed that it does not begin in the womb. Instead, he took up the question of whether the Fourteenth Amendment treats the fetus as a “person” deserving legal protection. He claimed that it does not. (Thus he ruled simultaneously that the Constitution is living, and the unborn child isn’t.) It is not necessary to believe that the fetus is a “constitutional person” to think that Blackmun came nowhere near proving his point.

Blackmun made three arguments. Each attempted to show that the people who ratified the Fourteenth Amendment regarded the unborn as nonpersons. First, he noted that most of the Constitution’s references to “persons” do not have “any possible pre-natal application.” He mentioned the clause of the Constitution that commands states to extradite any “Person charged in any [other] State with Treason, Felony, or other Crime, who shall flee from Justice.” Blackmun was right to say that this provision is not very likely to apply to fetuses. But it is unlikely to apply to infants or toddlers, either. Are they not persons? Blackmun’s first example was the constitutional clause that stipulates that “No Person shall be a Representative who shall not have attained to the Age of twenty five Years . . .” So again, the Framers were not talking about fetuses. But they weren’t talking about twenty-two-year-olds either. Are they not persons?

If the law wanted to recognize the personhood of the fetus, the chief way it could do so would be by protecting it from being killed. This brings us to Blackmun’s second argument: that for much of the nineteenth century state laws did not prohibit abortions early in pregnancy. And it is true that measures to prohibit abortion at all stages of pregnancy had to await advances in scientific understanding that  made it possible to know the facts of fetal development and to detect pregnancies early. But the laws were being tightened at the same time the country adopted the Fourteenth Amendment.

Third, Blackmun argued that some features of the anti-abortion laws were incompatible with a belief in the personhood of the unborn: notably, the exceptions they made for abortions to save a woman’s life and their lack of penalties for the pregnant women. But it is plainly possible for a lawmaker to believe sincerely both that the unborn are persons who deserve protection and that abortion should be allowed to save the life of the mother. Lawmakers could also conclude that legal protection for unborn life could be accomplished without penalties for pregnant women—perhaps better accomplished. In at least five states, laws explicitly granted women immunity from prosecution in exchange for their testimony against abortionists or made their testimony inadmissible in court against her.11


In short: Evidence that the ratifiers of the Fourteenth Amendment considered the unborn to be “persons” worthy of protection under the law was literally staring Blackmun in the face. That evidence was the very laws he was overturning.12


Blackmun then reached his conclusion: “The decision vindicates the right of the physician to administer medical treatment according to his professional judgment . . . [T]he abortion decision in all its aspects is inherently, and primarily, a medical decision, and basic responsibility for it must rest with the physician.” Note that this summary omits any mention of the woman seeking an abortion. Blackmun’s focus was on the prerogatives of the medical profession, not feminism. Note also that Blackmun’s premises once again assume the conclusion he is supposed to be trying to determine. Abortion is a “medical” procedure only if the fetus represents an illness or injury.

The press got the story on Roe wrong from the very beginning. The day after the ruling, the New York Times ran a front-page story  reporting, “The Supreme Court overruled today all state laws that prohibit or restrict a woman’s right to obtain an abortion during her first three months of pregnancy. The vote was 7–2 . . . [T]he Court drafted a new set of national guidelines that will result in broadly liberalized abortion laws in 46 states but will not abolish restrictions altogether.” A Times editorial a day later said that the Court had recognized “a woman’s right to obtain an abortion in the first three months of pregnancy...The majority opinion by Justice Blackmun stops short of the absolutist view that a woman is entitled to terminate her pregnancy whenever, however, and why ever she alone chooses.”13 (The Times was echoing the spin Chief Justice Warren Burger put in his concurring opinion: “Plainly, the Court today rejects any claim that the Constitution requires abortion on demand.”)

The Times, the Washington Post, and the Associated Press have all had to correct the record occasionally. In 1982, Douglas Johnson, legislative director of the National Right to Life Committee, got the Times to declare that it would avoid using “the phrase ‘in the first three months of pregnancy’” in connection with Roe because it “might be incorrectly interpreted to mean that abortions in the last six months of pregnancy remain illegal.”14 In 1996, David Brown wrote in the Post that “[c]ontrary to a widely held public impression, third-trimester abortion is not outlawed in the United States.” Because of Doe’s definition of health, “life-threatening conditions need not exist in order for a woman to get a third-trimester abortion.” 15


Yet the mythology of Roe has proven impossible to kill. Notwithstanding Brown’s article, the Post reverted to the first-trimester story in an article on Roe’s thirtieth anniversary16 and in two articles a year later.17 (To its credit, it ran corrections.) When the Republican governor of Massachusetts complained that the courts had not allowed states to make their own abortion policies, the Boston Globe  erroneously lectured him: “Roe v. Wade, the 1973 decision legalizing abortion, does not leave the states without say. Under Roe, states may, and do, regulate abortion after the first trimester so long as the life or health of the mother is not endangered.”18 Even more misleadingly, the same newspaper has reported that “the Supreme Court ruled in Roe v. Wade that states could not restrict the right of a woman to abort a fetus in the first trimester of pregnancy.”19 The Atlanta Journal-Constitution, editorializing about George W. Bush’s alleged deception on abortion, referred to “the U.S. Supreme Court decision legalizing early-term abortions.”20


Very smart and otherwise well-informed people repeat this story. Gregg Easterbrook is a well-respected journalist. Yet in October 2003, he wrote the following under the heading “What Roe Really Said”: “The key point is that Roe v. Wade itself considered third-term abortions wrong . . . [B]anning most third-term abortions would return the country to the original premise of Roe—one in which women’s choice is unrestricted in the first term, somewhat regulated in the second term and proscribed in the third.”21


By now, even conservatives who are skeptical of Roe have bought the myth. Peter Berkowitz has been published widely in the conservative press, including Policy Review, a journal run by the conservative Hoover Institute. He writes:
Public opinion appears to have stabilized in solid majorities not widely divergent from the principles articulated in the Court’s key decisions. Early on in a pregnancy, the morally fraught choice whether to terminate her pregnancy is best left to the woman. Subsequently, as pregnancy advances, the choice is increasingly a matter for state regulation in order to protect the life of the fetus or unborn child. Late in the pregnancy, in the interest of protecting developing human life, states may prohibit abortion.22







Occasionally the storyline is made a bit more sophisticated (and accurate), but still left very misleading. On Roe’s thirtieth anniversary, Chicago Tribune reporter Leslie Goldman described its holding about each trimester accurately. But by omitting any reference to the broad definition of health, she left readers with the mistaken impression that the trimester scheme is important.23 The Court itself had already said (in the 1992 Casey decision) that “[w]e reject the trimester framework, which we do not consider to be part of the essential holding of Roe.” Describing Roe in his autobiography, former president Bill Clinton also leaves the health “exception” unexplained. 24


Polls routinely find widespread public support for Roe v. Wade and opposition to its being overturned. The mistaken view of Roe as more limited than it actually is surely swells this support. So does the mistaken view, also spread by the media, that overturning Roe would criminalize all abortions.25 The New York Times, editorializing against the Supreme Court nomination of Samuel Alito, said that he “might well” “vote to make abortion illegal.”26 Even if Alito joined four or more other justices to overturn Roe, however, it would be up to legislatures to set abortion policy; if the public did not want a ban, it would not get one.

Quite often pollsters compound the problem by themselves providing misinformation to the public. Before asking respondents what they think of Roe, an NBC News/Wall Street Journal poll taken in July 2005 gave them this bit of background information: “The Supreme Court’s 1973 Roe versus Wade decision established a woman’s constitutional right to an abortion, at least in the first three months of pregnancy.” A survey by the Pew Research Center for the People & the Press, taken the month earlier, used the same language. Gallup uses the same language, too. FOX News’s poll question has asked about “the Supreme Court decision called Roe v. Wade which  made abortion in the first three months of pregnancy legal.” The Associated Press, ABC News, the Washington Post, and CNN have all misdescribed Roe in their poll questions, too. A Harris poll in early 2006 asked whether voters would favor Alito’s confirmation if they thought he “would vote to make abortions illegal.”

When news organizations ask Americans what they think about this Roe-of-the-first-three-months, they are eliciting opinions about a judicial decision that does not exist. When they report on the results, they are compounding one falsehood with another.

The party of death has built a dual fortification around Roe. When legal scholars point out that it has no basis in the Constitution, Roe’s supporters say that it doesn’t matter because the public has, supposedly, ratified Roe by agreeing with it. When pro-life activists demonstrate that the public opinion actually favors many restrictions on abortion, they are trumped by the majesty of the law. Constant deceit and misdirection are necessary to keep the defenses in working order.


Roe should be overturned as an offense against the Constitution, justice, and democracy. But before Roe can be overturned, it will be necessary to overturn the mythical version of the decision.





CHAPTER 2

Realignment

“I WAS BORN OUT of wedlock (and against the advice that my mother received from her doctor) and therefore abortion is a personal issue for me,” wrote the minister. He went on to compare abortion to slavery. “If one accepts the position that life is private, and therefore you have the right to do with it as you please, one must also accept the conclusion of that logic. That was the premise of slavery. You could not protest the existence or treatment of slaves on the plantation because that was private and therefore outside of your right to be concerned.” He asked, “What happens to the mind of a person, and the moral fabric of a nation, that accepts the aborting of the life of a baby without a pang of conscience?”1


Those words were written in 1977. Eleven years later, their author, the Reverend Jesse Jackson, was running for the Democratic nomination for president—and speaking very differently. “Women must have freedom of choice over what to do over their bodies,” said the candidate.2


Jackson was part of a Democratic field that unimpressed pundits had labeled “the seven dwarfs.” He wasn’t the only former pro-lifer in the pack. Five of the dwarves had, earlier in their careers, opposed abortion. Delaware senator Joe Biden had voted to amend the  Constitution to reverse Roe. Illinois senator Paul Simon, the liberal lion, had been pro-life, too. In 1981, he introduced a resolution expressing the sense of the Congress that the states could generally ban abortion. In 1987 he answered yes when a pro-life group asked if he would “support the appointment of judges who will respect the sanctity of innocent human life.”3


Missouri congressman Dick Gephardt, who would later become the leader of the House Democrats, had co-sponsored a constitutional amendment to ban abortion when he entered Congress in 1977. He called Roe “unjust.” He switched positions in 1986, in preparation for his presidential run. In 2003, while preparing to run for president again, he addressed the issue in a speech to the annual dinner of the National Abortion and Reproductive Rights Action League. He blamed his pro-life past on the misfortune of having been “raised in a working class family of Baptist faith.”4


Tennessee senator Al Gore voted with pro-lifers many times when he was in the House. He voted for an amendment to the Civil Rights Act of 1984 that would have protected “unborn children from the moment of conception.” After Gore switched his position, he generally took the advice proffered by an aide: “deny, deny, deny” having ever been pro-life.5


Several of the Democrats’ 1992 hopefuls had the same problem. As governor of Arkansas, Bill Clinton had written to the state’s Right to Life organization in 1986: “I am opposed to abortion and to government funding of abortions.”6 Bob Kerrey, a Nebraska senator who ran against him, had also been pro-life.7


Even Ted Kennedy was once pro-life. He wrote to a constituent in 1971: “While the deep concern of a woman bearing an unwanted child merits consideration and sympathy, it is my personal feeling that the legalization of abortion on demand is not in accordance with the value which our civilization places on human life . . . When history looks back to this era it should recognize this generation as one which cared about human beings enough to halt the practice of war, to provide a decent living for every family and to fulfill its responsibility to its children from the very moment of conception.” 8


Richard Durbin of Illinois, who has the second-highest job in the leadership of the Senate Democrats, was one of the first voices to insist that John Roberts should not be confirmed to the Supreme Court unless he pledged his fealty to Roe. What Durbin was saying was that Roberts should be disqualified for the job if he took the exact same position that Durbin took in the 1980s. In a 1982 primary, Durbin boasted that he had served as master of ceremonies for annual pro-life rallies in Springfield, the state capitol, five times. He voted for constitutional amendments to overturn Roe and continued to express the wish that it be overturned as late as 1989. Six years later, he had done a complete 180, voting to keep even partial-birth abortion legal.9


The Democratic party, in short, was once home to quite a few pro-lifers. It was the party of Ed Muskie, Hubert Humphrey, and Tom Eagleton—all pro-life Democrats who had made it very near the top of American politics.10 It was the party of the little guy. Yet somehow it turned its back on the littlest guy of all.

The shift appears to have been driven by Democratic elites, not rank-and-file Democratic voters. The party’s nomination of George McGovern in 1972 represented the triumph of social liberals,11 and of new forms of activism that displaced older party structures that arguably represented the voters better. These social liberals were much less likely than Democratic voters, or voters in general, to belong to a church. They tended to see legalized abortion as a step toward women’s equality in the workplace and toward population control. (It is difficult for people today to comprehend how large a concern domestic population control was in the late 1960s and 1970s.)

McGovern himself was not very pro-abortion: He thought that states should set abortion policy, and he prevented the convention from adding a pro-abortion plank to the party platform.12 As the years passed, however, the changes set in motion at that convention would transform both parties.

The new Democratic party would push some socially conservative Democrats into the Republican party. It would also cause some groups not previously engaged in American politics, such as evangelical and fundamentalist Christians, to become active Republicans. (It’s instructive to note that two of the leaders of the National Right to Life Committee, Darla St. Martin and David O’Steen, began their careers active in the same Minnesota Democratic Farmer-Labor Party to which Humphrey and Eugene McCarthy belonged.) Socially liberal Republicans, meanwhile, would start to vote for the Democrats. In the process, the demographic profiles of the parties changed: The Republicans became more working-class, the Democrats more affluent.

The process took some time. Abortion was a much less partisan issue in the 1976 presidential race than it is now. A survey in September of that year showed that Democrat Jimmy Carter was getting 47 percent of the votes of supporters of a constitutional amendment to ban abortion—and 45 percent of the votes of its opponents.13 In 1980, as well, knowing where a voter stood on abortion did not make it easy to predict for whom he would vote.

Carter and Ronald Reagan were key figures in redefining the parties. Carter’s presidency coincided with rising evangelical opposition to abortion. Many evangelicals had supported Carter as one of their own in 1976. By 1980, many of them had concluded that he didn’t speak for them politically, and abortion was one of the reasons. Reagan, meanwhile, symbolized the alliance among pro-lifers, conservatives, and the Republican party. He powerfully branded each group with the others’ causes.

By the late 1980s, Democratic politicians had for years been voting for abortion rights at much higher rates than Republicans—and at increasing rates. The Democratic platform committed the party to Roe and to taxpayer subsidies for abortion; the Republican platform endorsed a constitutional amendment to ban abortion. Yet Democratic voters were still more pro-life than Republican voters.14


By 1992, Americans’ views of abortion had become a better predictor of their behavior in the voting booth than their views on affirmative action, defense spending, or the recently concluded Gulf War. The economic issues that once divided the parties had ceased to organize the political passions of activists. Surveys of delegates to the Democratic convention found that they were more hostile to pro-life groups and to Christian fundamentalists than they were to conservatives, big business, the rich, or Republicans. Republican delegates were warmer to union leaders, liberals, and Democrats than to feminists and pro-choice groups. Yet even at this point, 61 percent of the pro-life Democrats who remained were unaware that their party disagreed with them.15


Since that time, abortion and related issues have continued to drive voters from one party to the other. The parties have become more and more clearly defined as a pro-choice party and a pro-life party—and, at the same time, as ideologically liberal and conservative parties. Democratic political theorists William Galston and Elaine Kamarck have called it “the great sorting out.” Republican presidential candidates used to get more liberal votes, and Democratic candidates more conservative votes, than they do today. Now voters who consider themselves conservative vote for the party that presents itself as conservative.16


One effect of this sorting out has been the creation of the famous division in American politics between “red” (Republican) states and “blue” (Democratic) states that characterized both the 2000 and 2004 elections. What made that visual depiction of the state-by-state  election results so striking was that the country’s political divisions fell along the same lines as its cultural ones. The culturally conservative states voted for the Republicans, while the culturally liberal ones voted the other. The states in which people tend to raise large families voted Republican, and the states in which people tend to raise smaller families voted Democratic.

There are fewer regional divisions in American politics than ever. Southern Democrats and Northern Democrats no longer seem, as they once did, to belong to two different parties. But the geography of partisanship has gotten more stark. Republican states are more Republican, Democratic states more Democratic, and the in-between states fewer. The blue voters in red states tend to be clustered together, and vice versa. People move to neighborhoods that share their values. When a society and politics are divided over values, it stands to reason that people with the same politics will tend to move to the same neighborhoods.

It would oversimplify matters to the point of obvious falseness to say that people move to be near people who share their views of abortion, just as it would oversimplify to say that tens of millions of people have decided to switch to the party that reflects their views of abortion. But abortion has been the biggest of the cultural issues that have realigned American politics, and it has been their symbol. It has been a fault line in our politics, most of the work taking place below the surface.

The great sorting out has benefited the Republican party. A little over a third of the public considers itself conservative, and a little over a fifth liberal. If the Republicans get the conservatives and the Democrats the liberals, the Democrats also have to get two-thirds of the moderate vote to win a national majority. To put it another way: Every two conservatives have to recruit one moderate to join them in the voting booth; every two liberals have to recruit three moderates.

But it wasn’t clear at every stage of the process which side would benefit. In the late 1970s and early 1980s, Republicans thought that  they could expand their party by appealing to pro-life Catholics and evangelicals. A decade later, Democrats thought that they could use their support for abortion rights to win over suburban women. The effect of this strategic behavior was to deepen each party’s association with its side of the abortion debate. In the late 1980s, for example, the Democrats became more monolithically for abortion rights in order to win votes. But the Republicans had already brought so many pro-lifers into its fold that it could not safely ditch them in order to compete for pro-choice women.

Mario Cuomo, the three-term governor of New York, played an important role in the Democratic party’s redefinition as a nearly wholly owned subsidiary of the party of death. Cuomo was and is widely admired for his alleged intellectual ability and seriousness; he has been called “probably the nation’s most gifted philosopher-politician.” 17 His 1984 speech at Notre Dame sought to provide a sophisticated philosophical basis for political figures to claim to be “personally opposed” to abortion but in favor of its legality and even taxpayer support for it. He was effective at making that position respectable, especially for the many Catholic Democratic figures caught between the demands of their church and those of their party. (The Democratic vice presidential candidate that year, Geraldine Ferraro, was a Catholic supporter of abortion rights and had drawn criticism from Catholic bishops as a result.)

The “personally opposed” stance had suffered from an obvious flaw: The only defensible basis for judging abortion immoral—the conviction that it is usually the unjust taking of human life—also seemed to be a reason to enact a general legal prohibition on it. “Personally opposed” seemed to be nothing more than an incantation designed to keep incontrovertible premises from leading to inconvenient conclusions. Cuomo did not really solve this problem, but threw up numerous smokescreens to obscure it.

He argued that the view that human life begins at conception is religious. Banning abortion would violate religious freedom—the  same religious freedom that made it possible for Catholics “to reject abortion.” Cuomo has maintained this position for twenty years.18 The religious argument fails because it ignores the rational justifications for opposing abortion.19 Cuomo’s argument that abortion rights have to be affirmed in order to affirm the right not to have an abortion is, meanwhile, transparently silly. Cuomo himself would reject it in any other case. He would never accept the idea that to ban machine guns is to open the door to making ownership of machine guns mandatory. He would never accept the idea that a right to infanticide has to be tolerated in order to prevent mandatory infanticide.

Perhaps sensing the inadequacy of these arguments, Cuomo offered others. Widespread disagreement with the pro-life position would make it impossible to ban abortion or to enforce a ban once enacted—so the attempt to enact it was futile. To overturn Roe so that states could set abortion policy would create “a checkerboard of permissive and restrictive jurisdictions.” Women seeking abortions would just cross state lines to get them and nothing would be accomplished. Cutting off Medicaid funding of abortions would discriminate against the poor and constitute interference with medical decisions. Finally, Cuomo argued that people who shared opposition to abortion could reach different prudential judgments about how to act on that opposition—and in his judgment, it would be more effective for pro-life citizens to support government programs that make it easier for pregnant women to have babies, and to set a good example by not having abortions themselves, than it would be to push for legal bans on abortion.
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